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ISL  liae  Sr  far  <«  therein  '*  rted  **  thereoD." 

IS6.  marginal  nolc^  line  S8»  for  ••  affidayiu  in  it "  reed  *•  affidavit  on  which  it  was 
granted,'* 

U8.  note  (a)  line  3,  for  «  created  **  read  •*  assigned.** 

S91.  line  19,  for  ••  BiileU**  read.  ^  BiUeU.'' 

541.  line  8,  for  •<  plea  "  read  •*  replication." 

564.  note  (c),  for  "  7  Q.  A"  read  "  3  Q.  A** 

889L  marginal  note,  Knes  4, 5,  6,  7,  for  **  a  copy  of  a  certificate  was  produced  in 
proof,**  read  *'  it  appeared  that  one  of  the  documents  transmitted  with  the 
examinatSons  purported  to  be  the  copy  of  a  certificate.**  And  for  **  appeared 
to  be  duly  executed  '  '(lines  14— 16]K  read  «  a  proper  execution  of  the  cer- 
tificate appeared.** 

SMUoe^fiir  •"Bcv*  read  «<  Acgjnn." 
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THE    QUEEN^S    BENCH, 

IV 

TRINITY  VACATION, 

IX-  VICTORIA. 
(TRINITY  VACATION  CONTINUED  FROM  VOL.  VII.) 


Belcher  and  Others,  Assignees  of  Coai'MAN,  a  jfednttdatf, 
Bankrupt,  against  Campbell  and  Another.       ^^^^  ^'*' 

nPROVER,  by  the  plaintiffs  as  assignees  of  the  estate  C-  *>e»ng  jn- 
and  effects  of  George  Chapman^  a  bankrupt,  against  feodants  in  a 
the  defendants,  who  were  attorneys  carrying  on  business  payable,  and 

pressed  by  them 
for  security, 
handed  to  t]iem  a  note  by  wtiich  C.*s  debtor,  S*.,  promised  to  pay  C.  a  sum  exceeding 
Cft  debt  to  defendants.  l*his  note  was  not  payable  to  order ;  but  C.  indorsed  it  when  he 
handed  it  over.  Afterwards  defendants  pressed  C  to  obtain  negotiable  paper  from  S» 
instead  of  the  note,  which  they  rc-delivered  to  C  for  that  purpose ;  S.  thereupon,  afVer 
the  term  for  C.*s  paying  defendants  had  elapsed,  took  back  the  note,  and  accepted  bills  of 
exchange  drawn  by  C,  exceeding  C's  debt  to  defendants,  which  bills  C.  desired  him  to 
give  to  the  defendants.  At  the  time  of  the  acceptance,  C.  intended  to  commit  an  act  of 
bankruptcy,  which  S,  knew ;  but  defendants  did  not  know  it.  After  the  act  of  bank- 
ruptcy, S.  delivered  the  bills  to  defendants.  In  trover  by  C*s  assignees  for  the  bills,  issue 
being  joined  on  a  plea  of  Not  possessed. 

Held,  that,  though  S,  was  not  agent  for  defendants,  the  bills  were  not,  at  the  time  of  (he 
act  of  bankruptcy,  in  C.'s  possession  as  reputed  owner  witli  the  consent  of  the  true  owners, 
within  sUL  6  G.  4.  c.  16.  t,  72.,  merely  as  being  in  C*s  hands;  inasmuch  as  they  were  sub- 
ject to  the  same  rights  as  the  note,  which  C.  held  only,  for  a  specific  purpose,  as  agent  for 
defendants. 

But  that,  nevertheless,  if  S.  did  not  know  of  the  assignment  by  C,  to  defendants  of  the 
debt  due  from  S.  to  C,  tlie  assignment  was  not  good  as  against  the  plaintifTs;  and  there- 
fore, as  against  them,  the  defendants  had  no  title,  legal  or  equitable,  to  the  note,  even  while 
it  remained  in  tlieir  hands,  and,  consequently,  none  to  the  bills.  But  that,  if  S,  did 
know,  defendants  were  entitled  to  succeed  on  the  issue.  * 

VOL.  VIII.   N.S.  B 


Q.B.   TRINITY  VACATION, 


Belch  I  a 
Campikil. 


Foiume  VIIL    in  partnership,  to  recover  the  value  of  six  bills  of  ex- 

1845* 
*___  change,  mentioned  in  the  declaration,  all  bearing  date 

on  the  1 9th  Jidy  1842,  and  drawn,  on  that  day,  by  the 

bankrupt,  upon,  and  accepted  by,  one  William  Frost 

Sweetlandj  payable  to  the  bankrupt  or  his  order,  at  12, 

24,  36,  48,  60,  and  72  months  after  date,  respectively. 

The  bills,  except  the  last,  were  for  160^.  each ;  the  lost 

was  for  17  OL 

The  defendants  pleaded  Not  guilty,  and  a  denial 
that  the  plaintiffs  were  entitled  to  the  bills;  upon 
which  pleas  the  plaintiffs  joined  issue :  and  the  cause 
was  tried  at  the  sittings  (in  Middlesex)  after  Michael^ 
mas  term,  ]  848,  before  the  Lord  Chief  Justice ;  when, 
by  direction  of  his  Lordship,  a  verdict  was  found  for 
the  plaintiffs,  damages  970/.,  subject  to  be  reduced 
to  405.  on  the  bills  being  given  up,  or  the  amounts 
received  paid,  and  with  leave  for  the  defendants  to 
move  to  enter  a  nonsuit.  .  A  motion  for  that  pur- 
pose was  accordingly  made  in  Hilary  term  1844, 
when  the  Court  recommended  that  the  facts  should 
be  turned  into  a  special  case,  which  was  stated  as 
follows. 

In  the  spring  of  1842,  the  bankrupt  was  a  client  of 
the  defendants ;  and  they  advanced  him  a  sum  of  400/*, 
on  the  security  of  his  warrant  of  attorney  to  confess 
judgment  in  case  of  nonpayment  on  16th  Je//^  in  the 
same  year ;  on  which  day,  and  not  before,  the  said  war- 
rant of  attorney  was  capable  of  being  enforced.  About 
a  fortnight  before  19th  July^  the  bankrupt  was  applied 
to  by  the  defendants  for  further  security.  In  answer  to 
that  application,  he  offered  them  a  promissory  note, 
which  he  then  held,  and  which  he  had  obtained  of  the 
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maker,  at  ihe  lime  of  its  date,  in  payment  for  value,  of  Queen^s  Bench. 

\QA,fZ 

which  note  the  following  is  a  copy.  * 


^  1000/.  05.  Od.  London^  June  SOth,  1840. 

^*  I  promise  to  pay  Mr.  George  Chapman  one  thousand 
pounds,  for  value  received,  by  instalments  of  not  less 
than  one  hundred  pounds  per  annum,  on  or  before  the 
thirteenth  day  of  June  1845;  the  receipt  of  George 
Chapman  for  each  instalment  to  be  a  sufficient  discharge, 
and  that  only. 

«  W.  F.  Sweelland."" 

Indorsed  **  George  Chapman.'^ 

The  defendants  took  the  note  from  the  bankrupt : 
but,  a  few  days  after,  they  again  applied  to  the  bank- 
rupt, objecting  to  the  sufficiency  of  the  security  on  the 
ground  that  it  was  not  negotiable,  and  urged  the  bank* 
rupt  to  endeavour  to  procure  Snoeeiland  to  give  him,  the 
bankrupt,  negotiable  paper  instead  of  it:  to  this  the 
bankrupt  assented ;  and  the  defendants  gave  it  back  to 
the  bankrlipt  to  get  other  bills  for  it.  Sweeiland,  on 
being  applied  to,  at  first  refused  to  give  negotiable 
paper,  but  was  afterwards  induced,  by  an  arrangement 
between  him  and  the  bankrupt,  to  accept,  in  lieu  of  that 
note,  the  bills  of  exchange  already  mentioned. 

On  1 8th  July  1842,  the  bankrupt,  being  largely  in- 
debted, and  pressed  for  payment  by  several  creditors, 
resolved  to  abscond  (as  he  actually  did  on  the  19th)  to 
France^  in  order  to  avoid  their  importunities ;  and  he 
then  informed  Sweetland  of  his  purpose. 

On  the  morning  of  19th  Jtdy^  the  bills  mentioned  in 
the  declaration  were  drawn  by  the  bankrupt,  and  ac- 
cepted by  Sweetlandf  and  given  by  the  latter  to  the 
former  for  the  said  promissory  note,  which  was  then 
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Volume  VIII.    returned  by  the  bankrupt  to  Sweeiland^  and  the  fol- 
. *        lowing  indorsennent  made  upon  it. 

**  This  bill  or  note  is  cancelled  for  six  other  notes  or 
bills  for  the  amounts  of  160/.,  160/.,  160/.,  160/.,  160/., 
and  170/. 

«  July  19th,  1842."  "  George  Chapman.'^ 

The  bankrupt  then  indorsed  in  blank  all  the  bills, 
except  that  for  170/.,  wiiich  is  not  indorsed,  and  handed 
them  all  to  Sweetlandy  with  a  direction  to  deliver  them  to 
the  defendants. 

Immediately  afterwards,  that  is  to  say,  nine  o'clock  on 
the  morning  of  the  19th,  the  bankrupt,  in  pursuance  of 
his  said  purpose  of  avoiding  his  creditors,  sailed  for 
France^  and  thereby  committed  an  act  of  bankruptcy  ;  of 
which  the  defendants  had  notice  before  the  issuing  of  the 
fiat,  and  before  the  said  bills  of  exchange,  or  any  of  them, 
came  into  their  possession. 

Sweetlandy  after  the  departure  of  the  bankrupt,  on 
the  same  day,  informed  the  defendants  of  what  had  been 
done  by  the  bankrupt,  and  refused  to  hand  over  the 
bills  without  their  indemnity  ;  which  having  been  given, 
on  a  subsequent  day  after  the  bankruptcy,  the  said  bills 
of  exchange  were  handed  to  the  defendants,  who  have 
ever  since  retained,  though  required  by  the  assignees  to 
deliver  them  up. 

The  docket  was  struck  on  the  22d,  and  the  fiat 
issued  on  the  23d,  day  of  Jtdy ;  and  under  that  fiat  the 
plaintiffs  have  been  appointed  assignees. 

The  alleged  conversion  is  admitted :  and  the  question 
for  the  opinion  of  the  Court  is,  whether,  under  the 
above  circumstances,  the  assignees  are  entitled  to  re- 
cover the  value  of  the  said  bills  of  exchange,  or  any  of 
them. 
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If  the  Court  should  hold  that  they  are  so  entitled,  ««««»•«  Bench. 

then  the  verdict  is  to  stand  for  the  plaintiffs  for  the  1_ 

amount  of  the  bills  of  exchange,  or  such  of  them  as       Bilch«r 
they  may  be  held  entitled  to,  subject  to  be  reduced  to      Campbhu 
40^;  on  the  bills  being  given  up,  or  the  amount  received 
thereon  paid,  as  the  case  may  be.     If  otherwise,  then  a 
nonsuit  is  to  be  entered,  or  a  new  trial  directed,  as  the 
Court  shall  think  fit. 

The  case  was  argued  in  last  term  (a). 

WiUes  for  the  piaintiflTs.  As  the  bills  were  delivered 
to  the  bankrupt  by  his  debtor,  Sweetlandf  and  were 
capable  of  being  made  use  of  by  the  bankrupt,  they 
are  prirai  facie  the  property  of  his  assignees,  unless 
something  has  happened,  since  the  bankrupt  had  the 
bills,  which  changed  the  property.  It  lies  therefore 
on  the  defendants  to  shew  that  such  an  event  has 
occurred.  The  defendants  cannot  rely  on  the  rede- 
livery to  Sweetlandy  by  the  bankrupt,  before  the  bank- 
ruptcy. Swceiland  was  not  their  agent:  he  held  the 
bills  as  the  agent  of  the  bankrupt;  and  the  bankrupt, 
at  any  time  before  the  delivery  to  the  defendants, 
might  have  revoked  the  order  which  he  had  given  to 
t^meetlandj  and  have  resumed  the  custody  of  the  bills, 
Svoeefland  not  having  engaged  with  the  defendants  to 
deliver  the  bills  to  them  ;  Brindw.  Hampshire  (&),  where 
Williams  v.  Everett  {c)  was  acted  on.  The  bankruptcy, 
with  notice  to  Sweetland^  was  a  countermand  of  the 
authority  given  by  the  bankrupt.      It  may  perhaps  be 

(a)  AfiQf  SOih,  Before  Lord  Denman  C.  J.,  Palteton,  Williami  and 
Colendgie  i%. 

(*)  I  U.4r  ir,  365.     S.  C.  Tyr,  ^  G.  790. 
(c)  14  Ead,  582. 
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Volume  viil.   contended  that,  before  the  delivery  of  the  bills  to  S-aaeet- 
.  land^  the  defendants  had   an   equitable  title   to  them. 
The  facts,  however,  amount  only  to  this :  that  the  de- 
fendants, not  being  satisfied  with  the  security  which 
they  held,  demanded  better:  but  no  engagement  had 
been  made,  either   by  the  bankrupt  to  supply  better 
security,  or  by  the  defendants  to  suspend,  in  the  mean- 
while, enforcing  the  original  security.      But,  even  if 
there  had  been  an  equitable  title  in  the  defendants,  it 
would  have  been  defeated,  as  against  the  assignees,  by 
sect.  72  of  Stat.  6  G.  4.  c.  16.     The  bankrupt,  at  the 
time  of  his  bankruptcy,  was  reputed  owner  of  Sweet' 
land*s  note.     The  note,    which  hardly  seems  to  have 
been  taken  by  the  defendants  as  a  security  at  all,  only 
bound  Sxveetland  to  pay  to  the  bankrupt  himself:  the 
bankrupt  could  transfer  no  legal  title  to  such  a  note ; 
and,  considered  as  an  equitable  transfer  of  a  debt,  the 
transaction  was  void,  under  sect.  72,  as  against  the  as- 
signees, for  want  of  notice  to  Sweetland;  Buck  v.  Lee  (a). 
Dean  v.  James  (i),    Ex  parte  Monro  (c),    Ex  parte  Ark- 
Wright  {d)f  Ex  parte  Price  {e).     Further,  the  deposit  of 
the  first  note  with  the  defendants  was  intended  to  operate 
only  by  way  of  pledge ;  and,  to  make  a  pledge  effectual 
against  assignees,    it   must  be   in    the   hands   of  the 
pledgee  at  the  time  of  the  bankruptcy :  here  the  case 
is  not  so.      The  law  of  England  does  not  recognize  a 
mere  contract  to  hypothecate,  as  passing  a  title  to  the 
possession.     No  point  is  made,  on  behalf  of  the  plain- 
tiffs, as  to  the  non-indorsement  of  the   bill  of  170/.: 
that  fact  makes  no  difference  in  the  rights  of  the  parties. 


(a)  \  J,  4:  E.  804. 

(c)  Bucket  Co.  B,  300. 

(e)  3  Mont,  D,  i  De  G.  586. 


(b)  I  A.  4f^.  809.  note  (a), 
(d)  3  Mont.  D,  ^  De  G,  129. 
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Hugh  mUy  contra.     Although  the  indorsement  of  the  QueerCs  Bench. 
note  of  1840  gave  no  legal  remedy  against  the  drawer,  "^* 

the  bankrupt,  by  indorsing^  made  himself  legally  liable  to  Bklcuu 
the  defendants ;  Hill  v.  Lewis  {a).  But  it  is  enough  for  CAMruLL. 
the  present  purpose  that  the  bankrupt  at  least  assigned 
the  debt  which  was  due  to  him  from  Sweetland,  and  the 
note  as  its  symbol.  The  debt  due  from  the  bankrupt  to 
the  defendants  was  a  good  consideration  for  the  assign- 
ment, though  it  was  not  payable  at  the  time  of  the  as- 
signment ;  Walker  v.  Bostron  (6).  It  is  true  that,  in  that 
case,  the  defendant,  who  stood  in  the  same  position  as 
Sweetiand  here,  had  assented  to  hold /or  the  benefit  of 
the  plaintiff;  but  that  makes  no  practical  distinction 
between  the  two  cases.  The  general  necessity  of  such 
assent  is  said  to  be  shewn  by  Brind  v.  Hampshire  (c). 
But  knowledge  by  Sweetiand  of  the  assignment  was 
enough,  at  whatever  time  before  the  bankruptcy  he 
acquired  it ;  Tibbits  v.  George  (rf),  Burn  v.  Ca/-- 
xxdho  {e)j  Hutchinson  v.  Heyworth  {g\  Bow  v.  Dawson  (//), 
YeaUs  v.  Groves  {i)^  Bailey  v.  Culverwell  {k)j  Crowfoot 
▼.  Gumey  (/)•  [Patteson  J.  Would  you  contend  that, 
even  if  Sweetiand  had  never  heard  of  the  transaction 
between  the  bankrupt  and  defendants,  the  debt  due 
from  Sweetiand  would,  as  against  the  assignees,  have 
passed  to  the  defendants  ?]  It  is  not  necessary  for  the 
purpose  of  this  part  of  the  argument  to  maintain  that 
proposition.     [Patteson  J.  I  find  no  statement  of  Sweet^ 

(a)  1  Sdk.  13^  133.  (b)  9  M.  f  W.  411. 

(c)  I  M.^W.  365.     &  a  2>r.  f  G.  790. 
(<2>  5  A.i  E.  107. 

{e)  7  Sim,  109.     See  Bum  ▼.  Carvalko,  in  ExcfL  Ck,  I  A.  ^  E,  883., 
afBnning  Caavalko  ▼.  Burn,  in  K»  B.,  4  B.  4[  Ad,  382. 

(^)  9  ^.  4*  £  375.  (A)  1  Ves.  sen.  331. 

(t)  1  ret.  jon.  28a  (*)  8  A  fr  C.  448. 

(0  9  Bimg,  372. 
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n 


'oiume  viiL  huuCs  kiiowledge.^     His  cmnat  bdt  hare  bad  kndw* 


1845. 


ladge^  Even  if  be  had  not,  tbb  case  difirs  from  the 
Belchm  ordinary  caie  of  .an  aangnment,  becaoae  the  bankrupt 
Campbell,  bad  indorsed  SwieUan^B  iiote  to  the  ddTendantif  andf 
tberrfore»  according  to  HiUv.  Lewi$(a\  bad  become 
l^ally  liable  to  theau  XPaUesoni.  Bat  bow  does 
that  aflfect  die  question  of  the  right  to  the  bills?  It 
can  carry  the  defendants*  daim  no  fiutfaer  than  if  the 
bankrupt)  instead  of  so  indorsing,  bad  drawn  a  new 
promittMHy  note  in  favour  of  ihe  defimdants.]  The 
seventy-second  section  1%  in  reality,  not  applicable.  The 
original  note  was,  in  the  bankrupt's  bands,  not  as  re-* 
puted  owner,  but  for  a  specific  purpose,  that  of  ex* 
changing  it  for  better  securi^^  it  therefore  never 
passed  to  the  assignees;  Brme  v«  Hurkf(P)i  then 
Swe^land  clearly  delivered  back  the  bills  in  exchange 
for  the  note;  and  the  bankrupt  held  the  bills  subject  to 
the  same  title  and  rights  as  tlie  note.  It  is  not  neces* 
sary  to  consider  whether  in  some  other  form  of  action 
the  defimdants  may  not  be  liaUe  to  the  plaintiffii  for  the 
excess  over  the  debt  owing  finom  the  bankrupt  to  the 
defendants :  they  are  entitled  to  succeed  on  the  plea  that 
the  plaintiffii  were  not  possessed  of  the  bills. 

WilleSj  in  reply.  It  is  not  necessary  to  discuss  the 
prindple  of  SSU  v.  Lemis  (<v),  and  the  cases  qnalifymg  or 
explaming  the  doctrine  tbere^  ^  Ckmnndl  v.  Herbert  {e) 
BndFemigf^.Jbmei{(iU  The  question  is,  not  whether  there 
was  a  debt  between  the  bankrupt  and  defendants,  but 
what  are  the  rights  of  the  assignees  and  defendants  as 


(•)  iMk  isa.  m  1  5ter*.  JT.  P.  CSS, 
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respects  these  bills.     There  was,  no  doubt,  a  sufficient  Queen*s  Bench, 

1845. 
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consideration,  as  between  the  bankrupt  and  defendants, 
for  the  assignment  to  the  defendants  of  SweellaiicTs  debt 
to  the  bankrupt.  But  the  fact  of  notice,  at  least,  to  Campbilu 
Sweetlandf  must  be  shewn,  to  take  the  cose  out  of  the 
seventy-second  section ;  and  no  ndtice  appears.  Again, 
Bum  v.  Caroalho  (a)  shews  that  the  equitable  assign- 
ment does  not  take  place  if  the  debt  transferred  ex- 
ceeds the  debt  which  is  the  consideration  for  the 
transfer.  Bruce  v.  Hurly  (b)  is  inapplicable.  There 
the  instrument  was  negotiable ;  the  plaintiffs  (answering 
to  the  defendants  here)  were  legal  owners  of  the  note 
OS  indorsees;  they  had  handed  it  to  the  indorsers,  as 
mere  agents,  to  obtain  payment ;  and  the  only  question 
was,  whether  they  had  lost  their  right  as  indorsees, 
which  they  clearly  had  not 

Cur.  adv.  vulL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  trover,  brought  by  the  assignees 
of  George  Chapman  against  the  defendants,  to  recover  six 
bills  of  exchange  drawn  by  the  bankrupt  upon,  and  ac- 
cepted by,  Wtlliam  Frost  Sweeilandf  payable  to  his  own 
order,  and  all  but  one  indorsed  by  the  bankrupt  to  the 
defendants.  The  pleas  were:  —  1.  Not  guilty;  2. 
That  the  plaintiffs  were  not  possessed  of  the  bills. 

A  verdict  was  taken  for  the  plaintiffs,  with  liberty 
for  the  defendants  to  move  for  a  nonsuit ;  and  the  facts 
were  afterwards  stated  in  a  case ;  by  which  it  appears 
that  the  bankrupt,  being  indebted  to  the  defendants, 

(a)  I  A.^E,  883.    Carvalho  7,  Burn,  4  B.  S^  Ad,  S82. 
(6)  1  Stark,  N.  R  C,  28. 
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p'oiume  viiL    and  being  pressed  for  security  in  the  beginning  of  Jtdy 
234,5 
* 1842,  delivered  to  them  a  promissory  note,  made  by 

Belcher  Swedland,  dated  Jufie  80th,  1840,  for  1000/.,  payable  to 
Camibell.  the  bankrupt  only,  which  note  was  not  negotiable.  The 
defendants,  a  few  days  after,  requested  the  bankrupt  to 
persuade  Sweeiland  to  exchange  the  note  for  negotiable 
bills,  and  gave  him  the  note  to  get  it  so  exchanged. 
Sweettand  assented  to  the  proposal ;  and,  accordingly, 
on  the  19th  Jtdy  1842,  the  bankrupt  drew  the  bills  in 
question  in  this  cause,  which  Sweeiland  accepted ;  and 
the  bankrupt  indorsed  all  but  one,  and  left  them  with 
Sweeiland^  desiring  him  to  hand  them  over  to  the  de- 
fendants. On  the  s^me  day  the  bankrupt  went  to 
France^  and  thereby  committed  an  act  of  bankruptcy, 
of  his  intention  to  do  which  he  had  informed  Sweeiland 
the  day  before ;  but  the  defendants  knew  nothing  of  it. 
Sweeiland  afterwards  handed  over  the  bills  to  the  de- 
fendants, upon  having  an  indemnity  given  to  him. 
Upon  these  facts,  the  question  is,  whether  the  plaintiffs 
are  entitled  to  recover  the  bills,  or  a  nonsuit  ought  to 
be  entered. 

We  agree  with  the  learned  counsel  for  the  plaintiffs, 
that  Sweeiland  cannot  be  considered  as  the  agent  of  the 
defendants.  No  communication  took  place  between 
them  prior  to  the  bankruptcy  ;  nor  had  Sweeiland  done 
any  act  by  which  he  had  engaged  to  them  that  he  would 
deliver  to  them,  or  hold  for  their  use,  the  bills  in  ques- 
tion. The  case,  therefore,  in  this  respect,  stands  in  the 
same  position  as  if  the  bills  had  been  in  the  actual  pos- 
session of  the  bankrupt  at  the  time  of  the  bankruptcy. 

But  we  do  not  think  that  the  bills  can  on  that  ac- 
count be  said  to  have  been  in  the  possession,  order  or 
disposition  of  the  bankrupt  by  the  consent  of  the  de- 
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fendants,  the  true  owners,  within  the  meaning  of  stat.    Queen*s  Bench. 

6G.4f.  c  16.  5.72.,  because  they  were  substituted  for    ^ 

the  note  for  1000/.,  and  any  facts  or  arguments  appli-  Bklchk* 
cable  to  that  note  are  applicable  to  them.  Now,  that  Campbklu 
note  was  placed  in  the  possession  of  the  bankrupt  by 
the  defendants  for  a  specific  purpose,  that  of  being  ex- 
changed for  the  bills  in  question,  which  bills  (or  the 
note,  if  no  such  bills  were  given  by  Stmeetlaiid)  were 
manifestly  intended  to  be  forthwith  handed  over  to  the 
defendants.  Therefore,  neither  the  note  nor,  conse- 
quently, the  bills  would,  by  reason  of  being  in  the  hands 
of  the  bankrupt  at  the  time  of  the  bankruptcy,  come 
within  the  seventy^second  section  of  the  acu 

But  it  was  argued  that,  as  the  note  was  not  negotiable, 
it  is  like  a  bond,  and  the  debt  secured  thereby  from 
Sweetland  to  the  bankrupt  would  be  within  that  section, 
notwithstanding  the  delivery  of  the  note  to  the  defend- 
ants, unless  it  appeared  that  Srceefland  had  notice  of 
such  delivery ;  therefore,  that  the  plaintiffs  would  take 
the  debt,  and  would  be  entitled  to  have  the  note,  even 
if  it  had  remained  in  the  defendants'  hands  at  the  time 
of  the  bankruptcy,  and,  consequently,  are  entitled  to  the 
substituted  bills,  under  the  circumstances  stated  in  the 
case,  for  want  of  any  statement  that  notice  of  the  de- 
livery of  the  note  to  the  defendants  had  been  given  to 
Sweetland  before  the  bankruptcy. 

It  is  not  argued  that  any  formal  notice  to  Sweetland^ 
much  less  any  assent  on  his  part,  was  necessary ;  but  it 
is  urged  that  knowledge  of  the  delivery  of  the  note  to 
the  defendants  is  not  brought  home  to  him.  It  seems 
hardly  probable  that  he  should  not  have  been  informed 
of  it  when  the  bankrupt  was  persuading  him  to  give 
negotiable  securities  in  lieu  of  the  note ;  and  we  doubt 
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roiume  viir.    much  whether  this  point  was  intended  to  be  raised  by 

'        the  case.     But,  undoubtedly,  no   statement  of  notice 

Belchkr  appears  on  the  case;  and  all  the  facts  are  consistent 
Campbell,  with  the  abscucc  of  such  noticc.  We  feel  it,  therefore, 
difficult  to  say  that  this  objection  must  not  prevail.  If 
it  be  agreed  by  the  parties  that  notice  was  given,  we  are 
clearly  of  opinion  that  a  nonsuit  ought  to  be  entered. 
If,  on  the  other  hand,  it  be  agreed  that  no  notice  was 
given,  then  we  think  the  verdict  for  the  plaintiffs  ought 
to  stand ;  for  we  do  not  consider  this  as  a  mere  deposit 
for  the  purpose  of  confirming  a  lien,  in  which  case 
trover  will  not  lie  for  the  instrument  deposited,  though 
the  debt  secured  by  it  pass  to  the  assignees  under  the 
seventy-second  section,  as  was  held  in  Gibson  v.  Over- 
bury  (a). 

But,  as  the  fact  of  notice  or  no  notice  is  not  agreed 
on,  we  think  that  there  ought  to  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

(a)  7  if.  j-  r.  b55. 
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Stamp  against  Sweetland  and  Another.  wednesdai/, 

^  July  9M. 

TRESPASS  for  assault  and  false  imprisonment.  Stat  4  G.  4. 

c.  95.  i.  30. 

Plea,  Not  guilty  (by  statute  (a) ).    Issue  therein,     enacts  that,  if 
On  the  trial,. before  Coleridge  3. ^  at  the  Devonshire  tolls*" shalTde- 

mand  and  take 
a  greater  or 
less  toll  from  any  person  than  be  shall  be  authorised  to  do  by  virtue  of  the  powers  of  any 
act,  or  of  the  orders  and  resolutions  of  the  trustees  or  commissioners  made  in  porsuance 
thereof,"  he  shall  be  liable  to  a  penalty ;  which  is  made  recoverable  by  conviction  before 
justices,  and  distress,  and  imprisonment  in  default  of  sufficient  distress. 

A  conviction  stated  that  a  collector  <*  did  demand  and  take  *'  from  J.  X.,  at  a  gate  on  a 
turnpike  road,  **a  certain  toll,  to  wit  the  toll  or  sum  of  4d,,  as  and  for  a  toll  then  and 
there  payable  by  the  said  J.  Z.,  at  such  gate,  for  a  ceruin  horse  then  and  there  drawing  a 
certain  cart  upon  two  wheels  only,  and  which  said  cart  was  then  and  there  drawn  by  such 
one  horse  only,  and  driven  by  him,  the  said  J.  X..,  in,  along  and  over  the  said  turnpike 
road;  and  for  which  said  horse,  drawing  such  cart,  a  certain  toll,  to  wit  ihe  sum  of  6€l,, 
was  then  and  there  payable  by  the  said  J,  L»,  the  said  toU  or  sum  of  4(2.,  so  demanded  and 
taken  by  the  said **  collector  **as  aforesaid,  then  and  there  being  a  less  toll  than  he"  ** wm 
then  and  there  authorised  to  take  for  the  cause  aforesaid  by  virtue  of  the  pouters  of  any  act, 
or  ff  the  orders  and  resohUions  of  the  trustees  or  commissioners  of  the  said  turnpike  road, 
made  in  pursuance  thereof,  contrary  to  the  form  of  the  statute  '*  &c. 

Held,  a  sufficient  conviction,  though  no  provisions  of  any  particular  turnpike  act,  or 
orders  or  resolutions  of  trustees  or  commissioners,  were  set  forth  or  referred  to. 

A  warrant  of  commitment  on  this  conviction,  for  want  of  sufficient  distress,  stated  that 
the  collector  was  convicted,  for  that  he  **  did  su^ffer  and  permit  J.  L.  to  pass  through  ** 
the  turnpike  gate,  *<  with  a  cart  drawn  by  one  horse,  on  payment  of  the  sum  of4d.,  as  toll 
for  the  said  cart  drawn  by  one  horse,  the  legal  toll  due  and  payable  in  respect  of  the  said 
cart  drawn  by  one  horse  being  the  sum  ofBd,,  contrary  to  the  statute**  &c. 

Semble,  that  the  warrant  gave  a  sufficient  description  of  the  offence  under  the  statute.  But 

Held  that,  supposing  it  insufficient,  the  conviction  would  cure  the  defect 

Sect.  1 47  of  Stat  3  G,  4*  c.  1 26.  enacts  "  that  if  any  action  or  suit  shall  be  commenced 
against  any  person  or  persons  for  any  thing  done  in  pursuance  of  this  act,*'  "  if  the  matter 
or  thing  complained  of  shall  appear  to  have  been  done  under  the  authority  and  in  execution 
of  this  act,**  *'  the  jury  shall  find  for  the  defendant** 

Qu/ere,  whether  justices  committing  by  virtue  of  this  act,  and  sued  in  trespass,  be  entitled 
to  a  verdict  on  the  ground,  only,  that  tliey  bona  fide  believed  tliemselves  to  be  putting  the 
act  in  execution. 

(a)  Stat  4  6.  4.  c.  95. 

Sect,  so  enacts  that,  if  any  collector  of  tolls  "  sliall  demand  and  take 
a  greater  or  less  toll  from  any  person  than  he  shall  be  autliorised  to  do 
by  virtue  of  the  powers  of  any  act,  or  of  the  orders  and  resolutions  of 
tl»e  trustees  or  commissioners  made  in  pursuance  thereof,  or  shall  de- 
mand and  take  a  toll  from  any  person  or  persons  who  shall  be  exempt 
from  the  payment  thereof,  and  who  shall  claim  such  exemption,**  "  then 
and  in  every  such  case  every  such  toll  collector  shall  forfeit  and  pay  any 
sum  not  exceeding  51,  for  every  such  offence.** 
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Volume  nil,  Sammer  assizes,  184S»  it  appeared  thai  the  defendants, 

1845 
L^  justices  of  Deoomkire^  had  oonvicted  the  plaintiff,  and 

^^^'       had  committed  him  in  pnrsoance  of  such  conTiction. 

SwKiTLAMD.    Xbe  coiivictiim  was  pot  in,  and  was  as.  fidlows. 

^  Coanty  ciDemmf  to  wit -^  Be  it  remembered  that, 

on  the  lOtiidayofCte^far,  in  theuxth7ear''&&,  a-d. 

1848,  ^Jmeph  SHawgpt  of'&c^  <<GolleGtor  of  the  tolls 

at  a  certain  tnmpike  gate,  caUed**  ftc,  <^sttuate^  &&» 

^  is  convicted  before  vs,  Mn  SweeUand  and  Oeoige 

Saoage  Cbr^  Esqaires,  two  of  Her  M^est/s  jostices 

of  the  peace  for  the  said  county  <^  Devofh  for  that  he. 


.S7  «MelteMl«MpneMdiDgtolM]Mid  m'ukmhi 
of  tkb  act  ilian  be  quariiBd  or  facttid  Ibr  wutt  othnDf  m  remorcd  *  Ac 

ataUSSoMCti  thataUttepoiPW^MitiioiUie^pfOfiiioiiivfteH  nuUten 
•ad  tUagi  wliatMMfary  odnlaiMd  in  tlat.  S  (7. 4.  c;  ISS.»  to  fir  as  ool  «z- 
ptaMlj  aheiad  or  lafMalad,  diall  be  in  finrae  wfih  mped  to  itat.  4  (?.  4. 
&  S&9  at  if  la-anadad  in  the  bod^  tbemoi: 

Stat  8  a  4,  a.  1S6.  jl  14K  piofidat  Ibr  tbe  tMovar^  of  penaltici  before 
a  Jualice  of  peaee,  by  conviction,  dBitrei%aad  imptiaonment  in  defiudt  of 


'  Sect.  147  anacta  «tiial  if  any  adioo  or  imH  ihall  be 
aaainat  any  pefMn  or  penons  Ibr  any  thing  done  in  punaance  of  this 
ac^  Aen  and  in  etery  wdi  caie  ■ndi  action  or  mit  dwll  be  oommenoed 
or  praeecnted  witUn  tlwee  nomiMi  aAcr  tihe  Ibct  coounittedf  and  not  after* 
waidti  and  tbe  lama  and  every  anch  action  or  nit  ilian  be  brougfal  in 
the  ooiuily  or  place  wiiere  the  canae  of  action  afaall  liave  anten,  and  not 
dteirliere;  and  tlie  dilbndaat  or  ddbndanli  fai  every  anch  action  or  soil 
dnll  and  bm^  plead  tbe  aeneial  ierne^  and  at  tbe  trial  thereof,  give  this 
act  and  the  special  bmIIw  in  eHdanee  i  and  if  tibe  matter  or  thing  com- 
plained of  iheU  appeer  to  liave  been  done  under  tlie  aathority  and  in 
eiccntion  of  tiiis  act*  or  Vt  any  eodi  action  or  eoit  ihall  be  brougH  after 
the  time  limited  for  bringfaig  the  eaoie^  or  be  bimi|^  and  kid  in  any 
other  ooontj  or  ^ace  than  ae  aatrementioiied,  then  the  Jury  ihall  Snd  for 
-  the  defendant  or  delUdant%  and  if  the  plaintiilrihell  become  nonenit,  or 
dlmontfaine  Ideer  beraetioii  after  the  defendent  theUhave  appeared, or 
hnva  a  verdict  «gaittft  him  or  her,  or  if  upon  daomrver,judgment  ehall  be 
given  againtt  die  pbdntiff,  Ae  deftndant  ibaU  end  mi^  recover  trdile 
ooai%  and  have  tbe  lUm  raeedy  Ibr  recovery  dMreof  at  any  defendant  or 
I  hath  or  ham  in  say  caam  by  Uar." 
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the  said  Joseph  Stamp,  on'*  &c.  (18th  July  1842),  «  at   Queen's  Bench. 


1845. 


the  parish "  &c.,   "  being  then  and  there  collector  of  

tolls  at  a  certain  toll  gate  there,  called  "  &c.,  "  upon  a        ^^'•' 

certain  turnpike  road  there  situate,  leading  from  "  &c.,     Swbrland. 

**  did  demand  and  take  from  one  John  Lee,  at  the  said 

gate,  a  certain  toll,  to  wit  the  toll  or  sum  of  4^^.,  as  and 

for  a  toll  then  and  there  payable  by  the  said  John  Lee 

at  such  gate  for  a  certain  horse  then  and  there  drawing 

a  certain  cart  upon  two  wheels  only,  and  whicli  said 

cart  was  then  and  there  drawn  by  such  one  horse  only, 

and  driven  by  him,  the  said  John  Lee,  in,  along  and 

over  the  said  turnpike  road ;  and  for  which  said  horse, 

drawing  such  cart,  a  certain  toll,  to  wit  the  sum  of  6</., 

was  then  and  there  payable  by  the  said  John  Lee,  the 

said  toll  or  sum  of  4d!.,  so  demanded  and  taken  by  the 

said  Joseph  Stamp  as  aforesaid,  then  and  there  being  a 

less  toll  than  he,  the  said  Joseph  Stamp,  was  then  and 

there   authorised  to  take  for  the  cause   aforesaid   by 

virtue  of  the  powers  of  any  act  (a),  or  of  the  orders  and 

resolutions  of  the  trustees  or  commissioners  of  the  said 

turnpike  road,  made  in  pursuance  thereof,  contrary  to 

the  form  of  the  statute  made"  &c.   (4  G.  4.  c.  95.). 

*^  And  we  do  hereby  declare  and  adjudge  that  the  said 

Joseph  Stamp  hath  forfeited  for  the  said  offence  the  sum 

of  5L     Given  "  &c.,  "  the  day  and  year  **  &c. 

"  John  SweeilanfL  (l.  s.) 
"G.S.  Cwr/w.  (L.S.)" 

(a)  Tbe  act  reguladng  the  toll  was  stat.  I  &  2  JF.4.  c,  liii.,  local  and 
penonaly  public :  *'  To  amend  an  act  of  his  late  Majesty  King  George 
the  Fourth,  for  repairing  tbe  sereral  roads  leading  to  and  from  the  city  of 
Exeter,  and  for  making  certain  new  lines  of  road  to  communicate  with 
the  same,  and  for  keeping  in  repair  Exe  Bridge  and  Countesi  Wear 
Bridge ;  and  to  make  and  maintain  other  roads  communicating  with  the 
said  roads^"     Nothing  turned  on  the  particular  provisions  of  the  act. 
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Volmnc  Fill. 


SfAMF 

V. 

SwKETLAND. 


The   commitment,  which  was  also   put  in,   was  as 
follows. 

"  County  of  Devon^  to  wit.  —  To  the  constable  of 
Chudleigh  in  the  said  county,  and  to  the  keeper  of  the 
common  gaol  at  Exeter  in  the  said  county.  Whereas 
Joseph  Siampj  of "  &c.,  "was,  on*'  &c.  (10th  October 
1842),  "  convicted  before  us,  John  Sweetland  and 
George  Savage  Curtis^  Esquires,  two "  &c.,  "  upon  the 
oath  of"  &c.,  "  for  that  he,  the  said  Joseph  Stamp^  being 
collector  of  the  tolls  at  the  turnpike  gate  called  "  &c., 
«  did,  on**  &c,,  (18th  July  184.2),  "  suffer  and  permit 
Owen  Conley^  John  Lee  and  James  Palmer  to  pass 
through  the  said  turnpike  gate,  with  a  cart  drawn  by 
one  horse,  on  payment  of  the  sum  of  W.,  as  toll  for  the 
said  cart  drawn  by  one  horse,  the  legal  toll  due  and 
payable  in  respect  of  the  said  cart  drawn  by  one  horse 
being  the  sum  of  6rf.,  contrary  to  the  statute  in  that 
case  made  and  provided:  by  reason  whereof  the  said 
Joseph  Stamp  hath  forfeited  the  sum  of  5Z. :  And  where- 
as, on"&c.  (2nd  January  1843),  "we  did  issue  our 
warrant  to  the  constable  of  Chudleigh  to  levy  the  said 
sum  of  5t  by  distress  and  sale  of  the  goods  and  chattels 
of  him  the  said  Joseph  Stamp^  and  to  distribute  the 
same  according  to  the  directions  of  the  said  statute : 
And  whereas  it  duly  appears  to  us,  upon  the  oath  of 
John  Timeman^  the  constable  aforesaid,  that  he  hath  used 
his  best  endeavours "  &c.  (to  levy  the  money  on  the 
goods :  averment  of  there  being  no  sufficient  distress) : 
"  These  are  therefore  to  command  you,  the  said  John 
Trueman^  constable  "  &c.,  "  to  apprehend  the  said  Joseph 
Stamp^  and  him  safely  to  convey  to  the  common  gaol  at 
Exeter  in  the  said  county,  and  there  deliver  him  to  the 
keeper  thereof,  together  with  this  precept.     And  we  do 
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also  command  you  the  said  keeper  to  receive  and  keep   Quectt'M  Benck, 

in  your  custody  the  said  Joseph  Stamp  for  the  space  of ^' 

six  weeks,  unless  the  said  sum  shall  be  sooner  paid         Stamp 
pursuant  to  the  said  conviction  and  warrant.    And  for  so     Swutlavd. 
doing  this  shall  be  your  sufficient  warrant.     "  Given '' 
&c  (Uth  January  184S). 

*<  John  Sweetland.     (l.  s.) 

♦«  G.  S.  Curtis,     (l.  s.)" 

For  the  plaintiff  objections  were  made  to  the  warrant 
of  commitment  and  to  the  conviction,  as  will  appear  by 
the  argument  in  banc  The  learned  Judge  overruled 
the  objections,  and,  further,  was  of  opinion  that  the 
magistrates  were  protected  under  5. 14? 7.  of  stat.  3  G.  4. 
c.  126.,  if  the  jury  were  of  opinion  that  they  had  acted 
bona  fide  on  the  belief  that  they  were  putting  in  execu- 
tion Stat  4  G.  4.  c.  95.  s.  30.  The  jury  found  that  the 
magistrates  had  so  acted ;  and  a  verdict  was  taken  for 
the  defendants*  In  Michaelmas  term,  1843,  Rogers  ob- 
tained a  rule  nisi  for  a  new  trial  on  the  ground  of  mis- 
direction.    In  Easier  vacation,  1844  (a), 

Cockbum^  Bevan  and  Montague  Smith  shewed  cause. 
Tlie  conviction  is  objected  to  on  the  ground  that  it  does 
not  point  out  what  toll  the  particular  turnpike  act,  or 
orders  and  resolutions  of  the  commissioners,  authorized 
to  be  taken,  but  only  negatives  the  authority  generally. 
That,  however,  is  sufficient  to  bring  the  case  within  the 
thirtieth  section  of  stat.  4  G.  4.  c.  95.  The  general  rule  is, 
that  it  is  sufficient  if  a  conviction  follow  the  language 
of  the  act  It  is  true  that  there  are  ekceptions ;  as, 
for  instance,  under  the  Pilot  Act,  6  G.  4.  c.l25.  5.70., 

(c)  May  lOth.   Before  Lord  Denman  C.  J.,  WilUam  and  Coleridge  Jii. 
VOL.  VIII.    N.  8.  C 
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Volume  viiL    knowledge  must  be  founds  though  the  statute  does  not 

!__  expressly   make  it   necessary ;    Chaney   v.    Payne  [a). 

Stamp  Here,  indeed,  the  conviction  does  more  than  follow  the 
SwEKTLAKD.  statute,  or  the  form  in  No.  19.  of  the  schedule  to  stat. 
3  G.  4.  c.  126. ;  for  it  states  affirmatively  what  the 
proper  toll  was,  which  seems  to  have  been  superfluous. 
Then,  if  the  conviction  be  good,  it  supports  the  com- 
mitment ;  Rex  V.  Taylor  (i),  Paley  on  Convictions^  236. 
(3d  ed.).  Rex  v.  Rogers  (c),  Daniell  v.  Philipps  (d). 
Rogers  v.  Jones  {e)  is  inapplicable ;  there  the  commit- 
ment was  on  one  statute  and  the  conviction  on  another. 
In  Wickes  v.  Clutterbuck  (g)  nothing  appeared  on  the 
commitment  to  give  the  magistrate  jurisdiction.  But, 
furdier,  the  commitment  is  good.  The  objection  made 
was  that,  instead  of  stating  that  the  plaintiff  had  de- 
manded and  taken  less  than  the  authorized  toll  (as  in 
the  statute  and  the  conviction),  it  stated  that  he  did 
"  sufl*er  and  permit"  parties  "  to  pass  through  the  said 
turnpike  gate,"&c.,  ^*  on  payment  of  the  sum  of  4£^,  as 
toll"  &c.,  the  authorized  toll  being  stated  to  be  six- 
pence. Now  this  substantially  agrees  with  the  statute 
and  the  conviction  :  a  literal  agreement  is  not  requisite; 
Ex  parte  Goff(h). 

(a)  1  Q,  B,  712.  (6)  7  D.  j;  n,  622.  623,  624. 

(c)  ID.4-R,  156.  (d)  I  CM.  4;  R,  662.   S.  C.  5  Tt/r.  293. 

(<?)  3B,^a  409.  ig)  2  Bing.  483. 

(h)  SM.^S.  203. 

The  Court  having  pronounced  no  decision  on  the  effect  of  stat. 
S  G,4,  c  126.  «.  147.,  the  argument  on  that  point  is  omitted.  The 
following  authorities  were  referred  to.  Welter  v.  Tbitc,  9  East,  S64. ; 
Beechey  v.  Sidet^  9B,^C.  806. ;  DavU  v.  Capper^  lOB.^  C.  28. ;  IFickei 
T.  Clutterbuck,  2  Bing,  483. ;  Daniell  v.  Philipps,  1  C,  M,  ^  R,  662. ; 
S,  C.  5  Tyrwh.  293. ;  Lord  Oakley  v.  The  Kensinglon  Canal  Company, 
5B.^  Ad,  138. ;  Norns  ▼.  Smith,  10  A,  j-  E,  188.;  JTells  v.  Ody,  2  C 
M.  $•  R,  128. ;  S,  C,  5  Tyrwh.  725. ;  BaUinger  v.  Ferris,  1  Af.  ^  /T. 
628. ;    S,  C,  Th^rwh,  i  G,  920. ;   Cann  v.  Clippertoni  10  A,  ij  E,  582. 


IX.  VICTORIA. 


19 


Stamp 

V. 

SWEtTLAKO. 


JRogers  and  Cornish,  contra.     First,  the  conviction  is    Qucen'i  Dendi. 

bad.     It  does  not  shew  against  what  statute  or  regula-  .. ' 

lion  the  plaintiff  had  offended.  A  maximum  might  be 
appointed  by  the  local  turnpike  act;  a  minimum  by  the 
commissioners.  IColeridge  J.  The  plaintiff  is  convicted 
or  taking  a  toll  not  authorized  by  either.]  As  the  convic- 
tion is  now  framed,  the  plaintiff  could  not  avail  himself 
of  it  on  a  second  charge  for  the  same  offence.  Where 
a  power  is  given  to  make  regulations,  and  a  statute 
renders  it  penal  to  infringe  them,  the  regulations  should 
be  distinctly  set  out ;  Newman  v.  The  Earl  of  Hard" 
wide  {a)j  Rex  v.  Nield  (ft).  It  is  not  enough  to  follow 
the  words  of  the  statute,  as  has  been  often  decided ; 
Regina  v.  Nott  (c)  is  one  of  the  latest  cases. 

The  warrant  does  not  shew,  by  either  statutory 
language  or  statement  of  evidence,  that  any  offence 
has  been  committed.  Sect.  30  of  stat.  4  G.  4.  c.  95. 
varies  from  sect  55  (d)  of  stat  S  G.  4.  c.  126.  by 
adding  the  word  "  demand  '*  to  the  word  "  take." 
Tliis  shews  the  importance  of  stating  a  demand  in 
the  warrant ;  but  no  such  statement  appears  expressly 
or  by  inference.  The  necessity  of  bringing  the  of- 
fence within  the  statute  appears  from  IVickes  v.  CltU- 
terbuck(e)  and  R'x  v.  Judd(g).  Kb,  commitment  can 
be  aided  by  a  conviction,  at  least  the  connection  between 


Jomts  ▼.  Gooday,  9  M.  ^  W.  736. ;  stat  IS  G.  3.  c  78.  i.  81. ;  gtat  5  & 
6  IT.  4.  c  5a  j:  109.;  stat  7  Jo.  1.  c.  5. ;  sUt  21  Jo.  U  c,  12.;  sUt. 
24  G.  2.  c  44.  J.  2. ;  Beed  v.  Cowmeadow,  6  A.  ^  E,  661. ;  Wedge  v. 
Berkeley,  6  A,  fc  E.  663. ;  Rix  ▼.  Borion,  12  ^.  j-  E.  470.;  Gray  ▼» 
Cookten,  16  East,  13. ;  Bogert  v.  Jones,  SB,4:  C.  409. 

(6)  6  £^,417. 

{d)  But  aee  sect.  53. 

ig)  9  T.  B,  255, 


(a)  S  A.  if  E,  124. 
(c)  4  Q.  B.  768. 
M  2  BiMg.  483. 


C    2 
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Vdume  VIIL   the  two  should   appear;  In  the  Matter  of  Elmy  and 

1_  Sawyer  (a).  Hex  \.  Taylor  {b)  is  dowbiful  law;  the  Courts 

Stamp  ^jj|  jj^^  notice  defects  in  the  commitment  without  re- 
SwERLAiiB.  ference  to  the  conviction  itself;  Begina  v.  Chaney  (c), 
Begina  v.  King  (d).  In  Daniell  v.  Philipps  {e)  there  was 
a  special  proviso  (sect.  S9  of  stat.  7  &  8  G.  4.  c.  SO), 
enacting  that  no  warrant  should  be  void  if  it  alleged  a 
conviction  and  there  were  a  valid  conviction  in  fact 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  nature  of  the  action,  and 
the  plea,  his  Lordship  proceeded  as  follows. 

The  cause  of  action  was  a  commitment  upon  a  con- 
viction for  an  alleged  offence  against  the  Turnpike  Act, 
4  G.  4.  c.  95.  s.  30.  The  defendants  relied,  first,  on 
the  conviction,  to  which,  as  well  as  to  the  commitment, 
objections  were  made;  and,  secondly,  on  the  147th 
section  of  stat  S  G.  4.  c.  126.,  which  is  incorporated 
into  Stat.  4  G.  4.  c.  95.  The  Judge  overruled  the  ob- 
jections to  the  commitment  and  conviction:  but  he 
thought  the  defendants  would  be  entitled  at  all  events 
to  a  verdict  by  virtue  of  the  section  above  mentioned, 
if  the  jury  thought  they  acted  bona  fide  under  the  belief 
that  they  were  putting  in  execution  the  first  mentioned 
act.  The  jury  found,  very  properly,  that  they  were  so ; 
and  the  verdict  passed  for  them.  A  new  trial  was 
moved  for,  on  objections  to  both  rulings :  but  the  latter 
was  principally  discussed   on   the  argument;  and   we 


(a)  1  A. 4  E.S4S.  (b)  in.f  R,  622. 

(c)  6  DowL  P.  C.  281.  (d)  1  DowL  ^  L,  721. 

{€)  1  a  M.  i^R.  662.     ACS  Tynoh,  298. 
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roiume  vuL  aiid»  givbg  to  the  void  tbb  tense  of  siinp^  reeeiraig^ 

1_  we  tbiiik  tike  hogiiage  of  die  ooDunkneBt  <^^ 

^^^*"       kMrt.    A  loH  keepo*  «bo  soffim  a  traielkr  to  pess  on 

Swe>TLAii».    pegroMttt  of  «  eimllcr  loll  tben  the  kgil  one  does  in 
fict  ask  for  and  leoeive  tlieft  folL 

Bot  il  i%  perliqi%  n^l  oeoeesery  to  decide  due  point, 
becanse  tbe  defed  in  qoeitioiit  ewemning  it  to  be  ooe^ 
is  certainly  cored  bjr  tbe  conviction,  if  tbat  be  itsdf 
smteinabk;  for  in  tbet  die  words  of  the  act  ere  fol^ 
lowed:,  tbe  statemei^  is  that  he  dki  demand  and 
take^flcc. 

Bot  then  it  was  tat^gadi  that  both  the  warrant  and  the 
cooviodon  were  open  to  another  otigection..  Thestatote^ 
it  has  been  seen,  prohibits  the  taking  a  greater  or  less 
.  txdl  than  the  ooHector  ^  shall  be  authoriaed  to  do  by 
virtiM  of  the  powers  of  any  act,  or  of  the  <»d6rs  and 
resolutions  of -the  tmstees  or  commiBskHiers  made  in 
pnrsaanoe  diereof."  The  warrant,  stating  that  the  toll 
triien  fiw  M^  adds,  ^  the  l^al  tM  due  and  payable'' 
ftc  ^  being  the  sum  of  ^*^  Tbe  conviction  describes 
it  thns :  ^  for  wbidb  said  horsey  drawing  sodi  cart,  a 
certam  idl,  to  wit  the  sum  of  6dL,  was  then  and  there 
pqrable  by  **  ftc,  '^  die  mA  toll  or  sum  of  idL,  so  de* 
mailded  and  takein  fay  die  sawl  J.  &  as  aforesaid,  then 
and  diere  bduig  a  less  t^ll  than  he^  the  said  Jk  &,  was 
dien  itad  there  aothoriaed  to  take^  for  the  cause  afore^ 
sud,  by  virtue  of  tlie  powers  of  any  act,  or  of  the 
mders  and  resoludons  of  the  tmstees  or  commis- 
ttooers  of  the  said  tnmpike  road,  made  in  pursuance 
diereoC 

Assuming  diet  it  is  not  enough,  as  in  the  warrant,  to 
say  diet  the  l^al  uXi  was  6dL,  here  agmn  it  is  dear  diaP 
the  Gonvietbn,  if  itsdf  iwfficteot,  will  cure  the  ddect» 
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The  objection  to  the  conviction  was  not  very  clearly  QneenU  Bench. 

put :  we  understood  it  to  be  that  some  reference  should  'J___ 

have  been  made,  on  the  face  of  the  instrument,  to  the        Stamp 
local  act,  or  the  resolution  of  the  trustees  which  fixed     Sweetlamd. 
the  minimum  toll,  so  that  it  might  have  appeared  that 
6(L  was  that  minimum  below  which  the  plaintiff  could 
not  legally  demand  and  take. 

Now  it  is  to  be  observed  that,  if  a  resolution  had 
been  set  out  at  length,  fixing  the  toll  at  6^.,  still  the 
nature  of  the  offence  described  in  the  act  would  bave 
required  something   more  in  extreme  strictness:   the 
description  being  by  negatives  extending  to  any  act,  or 
any  order  or  resolution  of  trustees,  it  would,  in  extreme 
strictness,  have  been  still  necessary  to  negative  the  ex- 
istence  of  any  such,  because,  however  strong  the  words 
of  the  resolution  set  out,  there  might  still  be  some  other 
resolution,  or  some  other  statute,  allowing  the  taking 
of  a  less  sum  under  some  supposable  circumstances,  or 
from  some  supposable  class  to  which  the  traveller  in 
question  might  belong.     This  consideration  seems  to 
shew  that  the  objection  itself  is  not  well  founded,  and 
that,   where  the  offence  by  the  statute  is  the  taking 
more  or  less  than  any  statute  authorizes,  or  any  reso- 
lution of  trustees,  it  is  sufficient  to  state  the  sum  taken, 
the  sum  legally  payable,  and  to  negative  generally  that 
any  less  sum  than  that  has  been  sanctioned  by  statute 
or  resolution.     It  should  seem  that  it  is  matter  of  de- 
fence to  produce  the  statute  or  resolution  that  does 
sanction  the  smaller  sum,  if  there  be  one  that  can  be 
produced. 

The  question  really  is,  whether  the  statute  uses  words 
which  sufficiently  describe  an  offence ;  for  the  convic- 

c  4 
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rohime  nil.   tion  has  used  them,  and  somethinfir  more :  and  we  think 

J  84.5.  ^ 


it  does. 

Stamp  Upon   these  grounds   we  are  of  opinion   that  the 

SwEETLAKD.  leamed  Judge  was  right  in  over-ruling  the  objections 
taken  to  the  conviction,  and  consequently  that  the  rule 
for  a  new  trial  must  be  discliarged. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Scares  against  Glyn,  Baronet,  and  Others. 

Declaration  in    HPHIS  was  an  action  of  assumpsit,  tried  before  Lord 

assumpsit  stated      i  .    .  r         »-t 

that  E,  drew  a  Dcfiman  C.  J.,  at  the  London  sittings  after  Hilary 

on  defendaoS  ^crm,  1843,  whcn  a  bill  of  exceptions  was  filed  by  the 

of  a ;  ^that^^de^  counsel  for  the  plaintiff.     Judgment  having  been  given 

fendantsac.  for   the  defendants  in  the  Court  of  Queen's    Bench, 

ccpted ;  that  0.  -v  » 

indorsed  to        error  was  brought  by  the  plaintiff;  and  the  defendants 

«'  The  Trea-  Q  J  V 

surer  General    joined  in  error.    The  case  was  argued  in  the  Exchequer 

of  the  Royal 
Treasury  of 
Portugal i*^  and  that  C.»  then  being  the  Treasurer  General  aforesaid,  indorsed  to  plaintiff. 

Pleas.  2.  Tbat  the  said  Treasurer  General  of  the  Royal  Treasury  of  P&rtugal  did  not 
indorse  to  plaintiff:  and  issue  tliereon.  S.  Tbat  the  said  Treasurer  General,  by  whom  the 
indorsements  were  alleged  to  have  been  made,  at  the  time  when  he  indorsed  was  not  such 
Treasurer  General  as  was  designated  and  intended  by  the  indorsement  of  0.,  but  minister 
of  a  hostile  gOTernment,  and  had  no  title  or  authority  to  indorse :  replication,  that  the 
Treasurer  General  who  indorsed  was  the  Treasurer  Genera]  designated  &c.  (not  adding  at 
the  time  Stc. )  :  and  issue  thereon. 

It  was  proved  that  the  bills  were  indorsed  for  the  use  of  At.,  then  king  of  PortiLgalf  and 
received  by  C,  being  then,  and  at  the  time  of  the  first  indorsement,  his  treasurer ;  but  that, 
after  M.*s  government  had  been  subverted  by  a  hostile  one,  and  C,  removed  from  office,  C. 
indorsed. 

Held  :  That  C,  by  tbe  indorsement  and  delivery  to  himself,  acquired  an  absolute  title  to 
the  bills,  and  a  power  to  indorse,  which  could  not  be  qualified  by  any  intention  of  0.  not 
expressed  in  the  indorsement,  even  if  such  qualification  could  be  annexed  to  an  indorse- 
ment at  all ;  and  temble  that  it  could  not :  And  that  it  was  immaterial  whether  C.  was 
Treasurer  General  at  the  time  of  his  indorsing  over  or  not,  and  that  the  words  at  the  time 
&c.  were  therefore  properly  omitted  from  the  issue  taken. 
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Chamber^   in  this   vacation  {June  ISth),  before   TVn-   Qveen^M  Bench. 

dal  C.  J.,  CoUmariy  Maule  and  CressweU  Js.,  and  Parke^  '• 

Alderson^   Rolfe  and   Piatt  Bs.,   by  Crawder   for   the        Soarm 
plaintiff  in  error  (plaintiff  below),  and  Kelly  for  the        Gltm. 
defendants  in  error  (defendants  below).     The  material 
statements  on  the  record  and  bill  of  exceptions,  and  the 
arguments,  appear  sufficiently  from  the  judgment  (a). 

Cur.  adv.  xmU. 

TiNDAL  C,J.,  in  this  vacation  {July  Sd),  delivered 
the  judgment  of  the  Court. 

In  this  case,  which  was  argued  before  us  at  the 
sittings  of  this  Court  of  error  after  the  last  term,  the 
question  for  our  decision  is,  whether  the  direction  of  the 
Lord  Chief  Justice  of  the  Court  of  Queen's  Bench, 
given  on  the  trial  of  the  cause,  was  or  was  not  correct 
in  respect  to  those  points  which  form  the  subject  of  the 
bill  of  exceptions. 

The  charge  of  the  Lord  Chief  Justice  is  set  out  at 
length  upon  the  record,  a  course  of  proceeding  which 
is  unusual,  and  ought  not  to  be  adopted.  The  precise 
point  upon  which  the  summing  up  is  sought  to  be  im- 
pugned should  have  been  stated,  and  so  much  only  of 
the  context  as  was  necessary,  if  any  was  necessary,  to 
explain  the  direction  of  the  Judge,  and  no  more.  The 
statement  of  the  charge  at  length  tends  much  to  em- 
barrass the  question,  and  adds  greatly  to  the  expense  of 
the  proceedings  in  error. 

In  order  to  understand  the  nature  of  the  exceptions, 

(a)  The  following  authorities  were  referred  to  in  argument,  Glyn  ▼. 
Sbores,  S  MyU  4*  JT.  450. ;  Gbffi  v.  Soaret^  1  Y.  ^  C,  644.,  orer-niled  in 
Dom.  Proc.f  Queen  ef  Frugal  v.  Glyn^  I  West,  Ca.  H,  L,  258. ;  Res  t. 
J9«f,  6  TaunL  325.;  Sigmtmey  r,  Lloyd,  S  B.f  C  62S. 
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rahttur  viiL    it  will  be  necessary  to  state  shortly  the  substance  of  the 
_  ___L'  __  pleadings. 


SoAKEs  The  action  was  brought  upon  six  bills  of  exchange, 

Gi.vN.  drawn  at  Paris  by  the  Baron  UEst  on  the  defendants 
in  London^  payable  to  the  order  of  Outrequin  and  Jai/ge^ 
and  accepted  by  the  defendants.  These  bills  were  in- 
dorsed by  Outrequin  and  Jauge  to  "  {a)  Monsieur  The 
Treasurer  General  of  the  Royal  Treasury  of  Portugal:" 
and  the  declaration  stated  that  one  Joaquim  Feiiiandes 
Conto^  then  being  the  Treasurer  General  aforesaid,  in- 
dorsed the  said  bills  to  the  plaintiff. 

To  this  declaration  there  were  several  pleas.  First : 
that  Outrequin  and  Jauge  did  not  indorse  to  the 
Treasurer  General  of  the  Royal  Treasury  of  Portugal. 
Secondly:  that  the  said  Treasurer  General  of  the  Royal 
Treasury  of  Portugal  did  not  indorse.  Thirdly:  that 
the  said  Treasurer  General,  by  whom  the  indorsements 
are  alleged  to  have  been  made  to  the  said  plaintiff,  at  the 
time  when  he  indorsed  the  same  was  not  such  Treasurer 
General  as  was  designated  and  intended  by  the  said 
indorsement  of  Outrequin  and  Jauge^  but  was  another 
and  different  functionary,  and  agent  and  minister  of 
another,  and  different,  and  adverse  and  hostile.  Govern- 
ment, and  had  no  title  or  authority  to  indorse  the  bills. 
There  were  also  two  special  pleas,  stating  that  Don 
Miguel^  whilst  he  was  King  of  Portugal,  raised  a  loan 
at  Paris;  that  Outrequin  and  Jauge,  being  bankers  at 
Paris,  entered  into  an  agreement  with  Don  Miguel  and 
his  Government  for  negotiating  and  raising  the  loan, 
and  remitting  the  same ;  and  that  Outrequin  and  Jauge 
purchased  and  procured  these  bills  to  be  drawn  for 
the  purpose  of  remitting  the  same  on  account  of  the 

(a)  These  were  the  words  of  the  indorsement  as  set  out  on  the  record. 
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said  loan ;  and  that,  in  order  to  enable  Do7i  Miguel  and   Queen's  Bench. 

Ills  Government  to  receive  payment  of  the  said  bills  of  * 

exchange,  they  indorsed  the  said  bills  to  the  order  of  Soarb» 
Monsiear  the  Treasurer  General  of  the  Royal  Treasury  Glyk, 
of  Poi-tugalj  thereby  intending  and  meaning  to  make 
them  payable  to  the  order  of  such  person  as  should  be 
for  the  time  being  Treasurer  General  of  the  Royal 
Treasury  oi  Portugal  by  the  appointment  and  as  minister 
of  the  said  Don  Miguel  and  his  Government,  and  not 
of  any  person  appointed  by  or  acting  under  the  au- 
thority of  any  Government  adverse  to  that  of  Don 
Miguel;  that  the  said  bills  were  sent  to,  and  duly  re- 
ceived by,  the  said  Conlo,  then  being  the  Treasurer 
General  of  the  Royal  Treasury  of  Portugal f  under  and 
as  minister  of  Don  Miguel;  that  Don  Pedroj  with  a 
hostile  force,  took  possession  of  Lisbon^  and  compelled 
Don  Miguel  to  quit,  and  subverted  his  Government; 
whereupon  Cofito  altogether  ceased  to  exercise  the  func- 
tions of  Treasurer  General  of  the  Royal  Treasury,  and 
from  thence  has  never  done  any  act  as  minister  of  Don 
Miguel;  that  Don  Pedro,  and  the  persons  then  exer- 
cising the  functions  of  government  in  Portugal,  took 
forcible  possession  of  the  bills;  and  that  Conto,  fraudu- 
lently and  in  collusion  with  Don  Pedro  and  the  new 
Government,  indorsed  the  said  bills  for  the  purpose  of 
enabling  Don  Pedro  and  the  new  Government,  through 
the  plaintiff,  to  receive  payment  of  the  bills. 

The  plaintiff,  in  his  replication,  joined  issue  on  the 
two  first  pleas;  and,  as  to  the  third  plea,  he  replied 
that  the  Treasurer  General,  by  whom  the  indorsements 
were  made  to  the  plaintiff,  was  the  Treasurer  General 
designated  and  intended  by  the  indorsement  of  Ouire^ 
quin  and  Jauge  i  omitting,  however,  to  include  in  the 
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Foiiime  viiL    traverse  the  statement,  in  the  defendants'  plea,  that  he 

l   Q  J^  {- 

' was  so  at  the  time  of  the  indorsement.     And  with  re- 

SoAREs        spect  to  the  two  other  special  pleas,  the  replication  avers 
Cltn.         that  the  matters  of  fact  therein  stated  were  not  true. 

On  the  trial,  evidence  was  given  that  the  bills  were 
indorsed  in  order  to  remit  a  part  of  a  loan  raised  for 
the  use  of  Don  Miguel  at  Parisy  and  were  intended  to 
be  received  or  negotiated  by  his  treasurer.     When  the 
bills  were  indorsed  and  received  at  Lisbon^  the  govern- 
ment of  Don  Miguel  continued ;   and   Conto  was   the 
Treasurer  of  the  Royal  Treasury  under  his  government. 
In  Jul^y  the  government  of  Don  Miguel  was  subverted, 
and  his  loan  not  recognised  by  the  government  oi Donna 
MariOf  which  succeeded  it ;  but  Conto  was  retained  a 
short  time  as  Treasurer,  and  removed  on  the  7th  August; 
and,  on  the  9th  August^  before  the  notification  of  such 
his  removal  to  him,  he  indorsed  the  bills  to  the  plaintiff. 
In  his  summing  up,  the  Lord  Chief  Justice  stated 
that  the  description  of  Treasurer  of  the    Kingdom  of 
Portugal  was  a  description  upon  which   the  jury  might 
receive  evidence  as  to  the  intention  of  the  party  who 
indorsed,  whether  it  meant  the  Treasurer  then  in  the 
service  of  Don  Miguel  and  him  alone,  or  whether  it 
was  meant  to  apply  to  any  other  person  who  should 
hold  the  office  at  any  time  the  bills  should  be  in  the 
Treasury,  although   a  change   of  government   should 
have  taken  place  in  the  mean  time  ;  and  that  the  de- 
fendants were  entitled  to  a  verdict  MOiUrequin  and  Jauge 
exclusively  looked  to  Don  Miguel  as  the  person  whose 
Treasurer  was  to  receive  and  indorse  those  bills :  and 
that,  if  it  was  so  intended,  the  Government  of  Por/i^or/ 
which  succeeded,  or  their  servant,  had  no  authority  to 
indorse  the  bills,  so  as  to  convey  a  title  to  the  plaintiff. 
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His  Lordship  then  said  that  the  question  was,  whether  Qukh's  nefwh 


1845. 


the  intention  of  Outrequin  and  Jauge  was  that  the  bills 
should  be  indorsed  to  Monsr.  Conto.  not  as  Treasurer        Soarm 
of  the   Kingdom   of.  Portugal^  but   exclusively  as  the        G*-^**- 
Treasurer  of  Don  Miguelj  and  acting  in  his  separate  ad- 
verse interest;  and  that  the  legal  title  depended  on  that 
question,  which  he  submitted  to  their  consideration. 

The  plaintifT's  counsel  excepted  to  this  direction,  and 
stated  that  the  Lord  Chief  Justice  ought  to  have  de- 
livered his  opinion  that,  if  the  jury  believed  that  Confo, 
was  Treasurer  General  of  the  Royal  Treasury  at  the 
time  of  the  indorsement  to  him  by  Ouireqtiin  and  Jauge, 
and  that  he  indorsed  to  the  plaintiff,  it  was  sufficient  to 
entide  the  plaintiff  to  a  verdict  on  the  second  and  third 
issues :  and,  further,  that  no  evidence  ought  to  have 
been  left  to  the  jury  to  shew  any  other  intention  by 
the  indorsement  of  Otdrequin  and  Jauge  than  that 
which  is  expressed  by  the  written  indorsement  itself; 
and  that  no  evidence  ought  to  be  considered  by  the 
jury  to  alter  the  legal  effect  of  the  indorsement,  or  add 
to  its  tenor :  and,  further,  that  it  was  wrong  to  tell  the 
jury  that  they  ought  to  find  a  verdict  for  the  defendant, 
if  they  thought  that  Outrequin  and  Jauge  intended  that 
Conto  should  have  power  to  indorse  the  bills  so  long  as 
he  should  be  Treasurer  of  the  Royal  Treasury  under 
the  Government  of  Don  Miguel  and  no  longer.  The 
jury  found  a  verdict  for  the  defendants  on  the  second 
and  third  issues,  and  for  the  plaintiff  on  the  first  issue 
and  those  raised  on  the  other  special  pleas. 

The  case  was  argued  at  length  before  us :  and  we 
are  all  of  opinion  that  the  direction  was  not  correct  in 
point  of  law,  and  that  the  exception  was  well  founded, 
and  coDsequently  that  there  must  be  a  venire  de  novo. 


30  BXCH.C.  TaiNITY  VACATION, 

roiiime  nil.  Whoever  was  the  TNBsarer  cS  the  Royal  Treasnry 
at  the  time  of  the  indoraeaieiit  by  OtOrequin  and  Jamge 
SoARKs  i^cqoirad  the  legal  title  to  the  bills.  The  iiidorsement 
Gltk.  ^Ipbis  order"  was  in  law  an  indonwment  *^to  him 
or  hb  order;"  and  the  indorsement  does  not  mean  the 
mere  act  of  writing  the  nan»  on  the  bills,  but  the 
banding  the  bills  over  and  the  delivery  of  them  to 
tibe  indorsees  also.  No  qnestion  arises  here  as  to  the 
^  effect  of  a  change  of  oficers  between  the  signature  of 
tlM  iodorser  ami  the  transmission  or  delivery  to  the 
indorsee.  When  the  actiml  delivery  took  place,  as  well 
as  at  the  tin^  of  the  making  of  the  indorsements,  Omto 
was  the  Treasnxer :  at  both  tinm  he  was  in  the  same 
office^  and  the. same  service;  and,  consequently,  the 
kgal  title  to  the  biUs  vested  in  him  by  the  indorse- 
ment: and  there  is  nothing  in  the  form  of  the  indorse- 
ment which  can  be  construed  to  revest  the  title  in  the  in- 
dorser,  or  to  restrain  the  indorsee  from  indorsing  over, 
in  case  he  ceased  to-  have  that  office;  nor  can  parol 
evidei^De  be  allowed  to  engraft  such  a  condition,  if 
indeed  sndi  a  condition,  or  qualified  power  of  indors- 
ing, could  be  allowed  by  the  law  merchant:  and  no 
aotbcarity  has  been  <dted  to  shew  us  that  it  could. 

We  thinii,  diertfore^  the  direction  of  the  Lord  Chief 
Justice  was  wrong,  in  stating  that  the  legal  tide  to  the 
bills  in  this  case  depended  on  the  intention  of  (kOreqmn 
find«7in^in  using  thedescriptton  of  the  Treasurer  of  the 
Boyal  Tress»ry,  or  upon  their  intention  that  the  power 
of  indorsing  over  should  depend  upon  the  continuance 
of  the  same  office.  It  was  unnecessary  to  inquire^ 
anpposing  b  were  competent  to  do  so,  as  to  their  in- 
.tf»»Uofi  in  indc»raing  the  bills;  for  the  bills  were  cer- 
tiiinly  indorsed  and  didfivered  to  t^  proper  Treasurer ; 


J 
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and  no  parol  evidence  would  be  allowed  to  defeat  his   Queen'g  Bendi. 

title,  or  qualify  his  right  to  indorse.  1 

Indeed  the  stress  of  the  argument  for  the  defendants  Soar«« 
in  error  was,  not  that  the  direction  was  right  in  point  Glys. 
of  law,  but  that  the  exception  had  not  exactly  pointed 
out  the  defect,  and  was  itself  untenable  in  part ;  for  it 
was  said,  that  the  Chief  Justice  ought  not,  as  the  excep- 
tion stated  he  ought,  to  have  told  the  jury  that,  if  CorUo 
was  Treasurer  General  at  the  time  of  the  indorsement 
to  him,  it  was  sufficient  to  entitle  the  plaintiff  to  a  ver- 
dict on  both  the  second  and  third  pleas,  though  it 
might  be  sufficient  as  to  the  second. 

We  think  that  this  objection  to  the  sufficiency  of  this 
part  of  the  exception  ought  not  to  prevail.  Even  sup- 
posing it  to  have  been  wrong  as  to  the  third  issue,  and 
that  the  plaintiff  was  not  entitled  to  a  verdict  upon  that 
issue,  we  are  of  opinion  that  the  residue  of  the  excep- 
tion (at  all  events  the  two  latter  branches  of  it)  was 
properly  taken.  But  we  also  think  that,  upon  the  third 
issue,  the  direction  ought  to  have  been  in  favour  of  the 
plaintiff  as  stated  in  the  exception ;  because  the  aver- 
ment, that  the  Treasurer  General  who  indorsed,  at  the 
time  he  indorsed^  was  not  such  Treasurer  General  as 
was  designated  and  intended  by  Outreqnin  and  JaugCf 
was  not  parcel  of  the  issue,  but  had  been  left  out  of  it 
because  it  was  immaterial. 

We  are  therefore  of  opinion  that  there  must  be  a 

Venire  de  nova 
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In  the  Matter  of  the  Ystradgunlais  Tithe 
Commutation. 

sut.  6&7         f^HILTONy  in  Trinity  term,  I84'4,  obtained  a  rule 

W.  4.  c.  71.  ^^ 

«. 45., empower-  Calling  upon  the  Tithe  Commissioners  for  Etigland 

cfmmissionen  ^^^  WaUs  (upon  notice  to  tlieir  secretary)  to  shew 
^^luH^dLt  toTch-  cause  why  a  prohibition  should  not  issue,  to  prohibit 
ing  the  them  from  making  their  award  in  the  above  matter.     In 

«•  boundary  of  ^ 

any  lands/'        the  Same  term  (a), 

docs  not  au- 
thorise them  to        Sir  F,  ThesigeTj  Solicitor  General,  and  Attrecy  for  the 

settle,  by  their      rr«    ,      j~  .     . 

award,  a  dis-  Tithe  Commissioners,  and  E,  V.  Williams  for  Capel  Han- 

Twmidary  of  ^^^  LeigK  Esq.,  the  person  principally  interested  in 

^'^Nor^au  they  ^^  ^^^^  mentioned  question  of  boundary,  shewed  cause ; 

tliVpowera '"^  and  Chilton  supported  the  rule.     A  report  of  the  argu- 

grantcd  by  ments  (J)  is  rendered  unnecessary  by  the  judgment  of 

1   Vict,  C.69. 

5.  2.,  even  at 

the  request  of  two  thirds  in  ralue  of  the  land-owners,  if  the  boundary  of  the  parishes  be 

also  a  boundary  between  counties. 

For,  by  stat  S  &  3  Vict,  e,  62.  ».  37.,  this  and  the  two  prior  acts  are  incorporated  ;  &nd 
sect.  S4  of  Stat.  2  &  3  Vict,  c.  62.  forbids  the  Commissioners  to  adjudicate  on  a  boundary 
which  divides  counties  as  well  as  parishes.    [But  bw  pp.  43   58.  post] 

If  the  Commissioners  are  proceeding  to  abjudicate  on  such  a  boundary  :  quare,  whether 
prohibition  lies. 

But  the  Court,  in  such  case,  made  a  rule  absolute  for  a  prohibition,  the  Commissioners 
shewing;  cause  and  making  no  objection  on  this  ground. 

Quaere,  Whether  a  parochial  agreement  for  a  commutation  rent-charge  can  legally  be  made 
and  conBrmed,  under  stat. 6  &  7  IV,  4.  c.  71.  as.  17,  27,  &c.,  while  a  dispute  exists  as  to  tlie 
boundary  of  the  parish.  ^ 

(a)  June  lltli,  1844.  Before  Lord  Denman,  C.  J.,  Patteson,  and 
IViUiamt  Js.  The  report  of  this  case  has  been  postponed  in  order  that  it 
might  appear  at  the  same  time  with  Re  Dent  Ccmmutation,  p.  43,  post. 

(6)  The  discussion  turned  principally  on  the  following  clauses  of  the 
Tithe  Commutation  Acts. 

StaL  6  &  7  ^.4.  c.  71.,  «  for  the  commuUtion  of  tithes  in  England 
and  fVaies,**  enacts  : 

SecL  45.  *'  That  if  any  suit  sliall  be  pending  touching  the  right  to 
any  titbei,  or  if  there  shall  be  any  question  as  to  the  existence  of  any 
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tlie  Court,  which  was  delivered,  in  the  ensuing  vacation  Queen's  Bench. 

{July  6th,  1844),  by  ^^^^' 

lie 

YsTRADGUNLAll 

Lord  Denman  C.  J.     After  slating  the  nature  of  the   Commutaiiaiu 
rule,  his  Lordship  proceeded  as  follows. 


modas  or  compoution  red,  or  prescriptiTe  or  customary  payment,  or  any 
claim  of  exemption  from  or  non-liability  under  any  circumstances  to  the 
payment  of  any  tithes  in  respect  of  any  lands  or  any  kind  of  produce,  or 
touching  the  situation  or  boundary  of  any  lands,  or  if  any  difference  shall 
arise  whereby  the  making  of  any  such  award  by  the  commissioners  or 
asaistant  commissioner  shall  be  hindered,  it  shall  be  lawful  for  the  com- 
misaiooers  or  assistant  commissioner  to  appoint  a  time  and  place  in  or 
near  the  parish  for  hearing  and  determining  the  same ;  and  the  decision 
of  the  commissioners  or  assistant  commissioner  shall  be  6nal  and  con- 
cIusiTe  on  all  persons,  subject  to  the  provisions  hereinafter  contained.  ** 

Sect.  95  enacts,  **  That  no  order,  adjudication,  or  proceeding  made  or 
had  by  or  before  the  commissioners  or  any  assistant  commissioner  under 
the  authority  of  this  act,  or  any  proceeding  to  be  had  touching  any 
offender  against  this  act,  shall  be  quashed  for  want  of  form,  or  be  removed 
or  renooveable  by  certiorari,  or  any  other  writ  or  process,  into  any  of  His 
Majesty's  Courts  of  Record  at  fTestmintter  or  elsewhere.** 

Stat.  7  ir.4.&  1  Vict.  c.69.,«toamendanact**&c.  (6&7fr.  4.  c.  71.)f 
enacU: 

Sect  S.  «*  Hiat  two  thirds  in  value  of  the  owners  of  the  lands  in  any 
parish  or  district  of  which  the  tithes  are  to  be  commuted,  and  respecting 
the  boundaries  of  which  any  dispute  or  doubt  shall  arise,  may,  by  writing 
under  their  hands  or  the  hands  of  their  agents,  signed  at  a  parochial 
meeting  called  for  that  purpose  according  to  the  provisions  of  the  said 
act  in  the  case  of  a  parochial  meeting  for  making  a  voluntary  agreement 
for  the  commutation  of  the  tithes  of  a  parish,  signify  their  request  to 
the  titlie  commissioners  that  the  said  commissioners  should  inquire  into 
and  settle  such  boundaries;  and  thereupon  the  said  commissioners,  or 
aoy  aanittant  commissioner  specially  appointed  under  their  hands  and 
seal  for  that  purpose,  shall,  by  eiamination  of  witnesses  upon  oath  '*  &c 
(power  given  to  administer  it),  '*  and  also  using  any  other  powers  con. 
tained  in  the  said  act,  and  by  such  other  legal  ways  and  means  as  they  or 
be  shall  think  proper,  inquire  into^  ascertain,  and  set  out  the  boundaries  of 
that  parish  or  district.**  Provisions  for  public  notice,  and  notice  to  land 
owners  individually,  of  the  intention  so  to  proceed,  and  of  Uie  result  (by 
pablishing  a  description,  &c)  when  the  boundaries  have  been  ascertained. 

VOL.  VIII.    N.  S.  D 
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Volume  viiL        This  was  a  rule  calling  upon  the  Tithe  Commissioners 
for  England  and   Wales  to  shew  cause  why  a  writ  of 


YsTRAi^DitLAM  P^ohibition  should  not   issue,  to  prohibit  them  from 

Commutation. 

Sect.  3.  **  That  any  person  interested  in  the  judgment  or  determination 
of  the  said  commissioners  or  assistant  commissioner  respecting  the  said 
boundaries,  who  shall  be  dissatisfied  with  such  determination,  may  within 
six  calendar  months  next  after  the  publication  of  the  said  boundaries,  by 
delivering  or  leaving  such  description  as  aforesaid,  move  the  Court  of 
Queen's  Bench  to  remove  the  said  judgment  by  certiorari  into  the  said 
Court,  the  party  making  such  application  giving  eight  days*  notice  of 
such  application,  and  of  the  matter  and  ground  thereof,  in  writing,  to  the 
said  commissioners ;  and  the  decision  of  the  said  commissioners  or  assist- 
ant commissioner,  or,  in  case  of  removal  as  aforesaid,  the  decision  of  the 
said  Court  therein,  shall  be  final  and  conclusive  as  to  the  boundaries  of 
such  parish  or  district  for  all  purposes  whatsoever.**  No  certiorari  to 
issue  after  the  lapse  of  six  calendar  months ;  nor  «  unless  the  party  pro- 
secuting the  certiorari  shall  before  allowance  thereof  enter  into  a  re- 
cognisance before  one  of  the  Justices  of  the  said  Court,  in  the  sum  of 
50/.,  with  condition  to  prosecute  the  same  without  wilful  delay,  and  to 
pay  to  the  said  commissioners  their  full  costs  and  charges  within  one 
calendar  month  after  the  judgment  shall  be  confirmed,  to  belaxed  **  &c. 

Sect.  14  enacts  '<  That  this  act  shall  be  taken  to  be  a  part  of  the  said 
act  for  the  commutau'on  of  tidies  in  England  and  Wcde*  "  (6  &  7  W,  4. 
c  71.). 

Stat  2  &  3  rtct.  c.  62.,  "  to  explain  and  amend  **  stats.  6  &  7  IT.  4.  c.  7 1 ., 
7  ff.  4.  &  1  Fid,  c.  69.,  and  I  &  2  Vict,  c.  64.  («*  an  act  to  facilitate  the 
merger  of  tithes  in  land  **),  after  reciting  those  statutes  in  the  preamble, 
(sect.  1 ),  enacts : 

Sect.  8.  '*  That,  notwithstanding  any  thing  in  tike  said  acts  or  any  of 
them  contained,  in  any  case  where  a  parochial  agreement  for  rent  charge 
or  for  giving  land  instead  of  tithes,  or  any  compulsory  award,  has  bevn 
duly  confirmed  by  the  said  commissioners,  and  it  shall  appear  to  them,  at 
any  period  before  the  confirmation  of  the  apportionment  of  such  rent 
charge,  that  by  reason  of  fraud,  or  by  the  omission  or  insertion  through 
error  of  the  tithes  or  lands  of  any  party  thereto,  or  of  the  name  of  any 
person,  whether  as  tithe  owner  or  land  owner,  who  ought,  or,  as  the  case 
may  be,  who  ought  not,  to  have  been  party  thereto,  or  any  other  manifest 
error,  that  such  agreement  or  award  would  be  unjust,  and  that  if  such 
fraud,  omission,  insertion,  or  other  manifest  error  had  not  occurred  tlie 
said  commissioners  would  have  come  to  a  different  conclusion  in  respect 
of  such  agreement  or  award,  and  would  have  declined  to  confirm  or 
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making  their  award  in  the  matter  of  the  commutation   Queen*s  Bench. 


1844. 


of  tithes  in  the  parish  of  Ystradgunlais,  in  the  county  of 
Brecon.     The  undisputed  facts  in  this  case,  as  disclosed  ^      ^ 

Commutation. 


would  have  varied  the  lame  previous  to  such  cooBrmatioD,  it  shall  be 
lawful  for  the  said  coimnitttoneis,  if  they  shall  see  fit,  and  in  their  sole 
<iificreCion,  bat  not  otherwise,  by  a  separate  award  to  rectify  such  agree* 
ment  or  award  in  any  of  the  matters  aforesaid,  in  such  manner  as  to  them 
shall  seem  just ;  and  all  the  provisions  and  powers  of  the  recited  acts 
relating  to  compulsory  awards  shall  be  applied  in  every  such  case,  in 
respect  of  the  matter  so  dealt  with,  in  as  IViU  a  manner  as  if  no  such 
agreement  or  award  had  been  made,  or  as  if  the  same  were  made  in 
respect  of  a  separate  district."  Provisoes :  a  special  recital  to  be  made ; 
mod  the  award  to  be  called  a  supplemental  award  in  the  notice  of  meeting 
to  bear  objections. 

Sect.  S4  enacts  *'  That  in  case  there  shall  be  any  question  between 
any  parishes  or  townships,  or  between  any  two  or  more  land  owners, 
touching  the  boundaries  of  sueh  parishes  or  townships,  or  the  lands  of 
such  land  owners  respectively,  or  if  such  parishes  or  townships  or  land 
owners  shall  be  desirous  of  having  such  boundaries  ascertained  or  a  new 
boundary  line  defined,  it  shall  be  lawful  for  the  said  commissioners,  or 
any  asiistant  commissioner,  on  the  application  in  writing  of  a  majority  of 
not  less  than  two  thirds  in  number  and  value  of  the  land  owners  of  such 
parishes  or  townships  in  the  case  of  parochial  or  townbhip  boundaries,  or 
on  the  like  application  of  such  two  or  more  land  owners  in  the  case  of 
boundaries  between  their  lands,  to  deal  with  any  dispute  or  quesUon  con- 
ctmiog  such  boundaries,  and  to  ascertain,  adjust,  set  out,  and  define  the 
ancient  boundaries  between  such  parishes  or  townships  or  the  lands  of 
such  land  owners  respectively,  or  draw  and  define  a  new  line  of  boundary, 
at  they  may  see  fit ;  and  in  every  such  case  the  powers  and  provisions  of 
the  laid  recited  acta  and  of  this  act,  so  far  as  the  ssme  may,  in  the  judg- 
ment of  the  laid  commissioners  or  assistant  commissioner  reKpectivcly,  be 
applicable,  shall  extend  and  may  be  applied  by  them  or  him  to  such 
que^on  ;  and  the  boundary  line  so  ascertained  or  newly  defined  by  tliu 
Slid  commissioners  or  assistant  commissioner  shall  thenceforward  be  the 
boundary  line  of  and  between  such  parishes,  townships,  or  lands  of  such 
land  owners  respectively  for  all  purposes  whatsoever :  Provided  always, 
that  nothing  in  this  provision  contained  shall  estcnd  to  any  boundary  or 
part  of  a  boundary  being  also  the  boundary  line  or  part  of  the  boundary 
tine  of  any  county,  or  to  the  boundary  line  of  any  copyhold  or  customary 
land,  unless  the  consent  in  writing  of  the  lord  of  the  manor  whereof  such 
bnd  is  holden  to  such  application  being  dealt  with  by  the  said  commit- 
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Foiume  viii,  by  the  affidaidts,  are^  that,  in  the  year  ISSd,  a  contf* 
mutatioii  of  tiibes  of  the  said  parish  of  YdradgmUm 


Re 

YsTRADGUNIJ^•  Wbs  oolered  iDto  by  Sfpreeraent  under  Aa  authority  of 

Cofninutatio%    _. 

rioocn  or  Mnstant  oonmiMiiODflr  ihall  have  been  fin*  ftnl  to  them  or 
faim  fir  sudi  pmrpoie.* 

»S5«iweli  «llieilB«v«7cne  m 
1  of  dw  oDmaMHioMra  or  of  an j  i 
ipecting  the  boondarj  of  waf  parisb,  distriety  or  kmda  iball  liafe  been  m 
riiallbeiwBovedialotheCottrtof  Qneen'kBeneb.il  dHtSbelawfiilte 
tin  CMirt  ID  ^iitet  the  trial  of  ooe  or  more  Aigned  iiwee  tipM 
ai  tfwGoiMt  ihaU  tiuBk  fit,* «« or  detenniae  the  MBie  in  a  eonimaiy  n^^ 
or  odierwiie  to  diepoee  of  the  ^uettioo  or  qneitioae  in  di^piitOy  and  to 
mafconidiotfaarnikeaad  orden  therein  at  to  cotia  and  all  odwr  matteri 
*  ia  flHgr  «9pov  to  he  joet  and  •eaaeoabla.'' 

Sect.  86  empowen  the  commiwiooefi  to  make  orden  at  to  eoate  of 
die  paiUca  intavteted  in  anj  Inquiry  into  any  boondaiy  which  the  oam- 
miiiioneniafeaothoriaedtoecttle.  '^ 

8ecti37eoacU  «<TbM  thbactthall  be  taken  to  be  a  part  of  the  fint 
recited  act  for  jdie  coauatttatioii  of  tithes  in  ^ng'asid  and  Walut  and  of 
the  eeoondlj  recited  eet  .Ibr  amending  the  same>  and  of  the  eaid  thirdly 
fftdttdacttolhcilitatetheniefgeroftithee;  andihat  in  the  conatroctton 
of  thie  Ocl»  mdem  tfiere  be  aonothing  in  the  aui^ect  or  conteH  repugnant 
to  nch  conalruction»  the  aereral  worda  used  in  this  eet  shall  have  and 
bear  the  saoEie  interpretation  as  is  given  ti|  such  words  leqtectively  in  the 
aaid  Mpiled  ads  or  either  of  them." 

ataL  8  a  4  fkin  c;  15.»  ^  an  act  further  lo  ciplain  and  amend  the  acta 
for  the  comnmtation  of  tidies  in  Bitgkatid  and  Jrels^**  rsdtes  (sect.  1) 
ecrtsin  daoaes  of  stats.  6  &  7  r.  4.  &  71.>  7  JT.  4.  &  1  f^  &  69^  ood 
S  a  8  VkL  c.  68. ;  and  aaarwsrds  enscts  as  fotbws.  • 

Sect.98.  ««And  whersasbythesaid  hut<«edted  act  powers  «re  {^ven 
to  the  said  comndsdooers  or  any  anistant  oommisrionery  upon  the  appli- 
cation in  wridng  of  not  lem  dian  two  thirds  in  number  and  value  of  the 
land  ownefs  in  any  parishca  or  townships^  to  set  out  and  deftoe  the 
boundaries  of  sudi  parishes  or  townsliips  In  manner  in  the  said  act  pro- 
vided I  and  It  is  eipedfonf  to  eiteod  such  power  In  manner  henittaacr 
1$  be  H  enacted»tfaat  it  shall  be  kwftilfor  the  said  commisi. 


skMMR%  or  aadstant  commisrfoner,  but  at  the  sole  dlsciedon  of  die  sahl 
oommhnlooenb  oad  only  in  audi  manner  as  diey  shall  see  fit  and  proper^ 
to  eiercise  all  tad  oveiy  the  powers  so  given  by  the  said  lasdy  redted 
act  rdathig  to  boimdaifca  of  paiidies  or  townships,  on  the  application  in 
writing  of  two  thirds  la  number  end  value  of  die  land  owners  of  any  one 
parish,  phwey  or  township  whose  boundary  shall  be  la  quesdon,  notwidi* 


■<i 
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the  said  Commissioners;  and  that,  in  the  year  IS^l,  a  QueaCs  BemA, 

commutation  of  tithes  of  the  adjoining  parish  of  CadoX"   *__^ 

tan^  in  the  county  of  Glamorgan^  took  place  under  a  ^ 

compulsory  award  of  the  said  Commissioners;  and  there   Commutedoiu 
has  existed   for   some  years   a  dispute  (a)   as  to  the 
boundaries  of  the  said  two   parishes   at  those  points 
where  they  are  conterminous  with  the  said  counties  of 
Brecon  and  Glamorgan. 

It  may  be  remarked,  in  passing,  that,  if  such  dispute 
existed  before  and  at  the  time  of  the  commutation  above 
mentioned  in  these  parishes,  it  may  be  doubtful  how 
far  that  commutation  could  have  been  effectual  or  final 


standing  tbe  land  owners  in  the  parish,  place,  or  township  adjoining  such 
boundary  shall  not  join  in  such  requisition :  Provided  always,  that  in 
erery  such  case  the  said  commissioners  or  assistant  commissioner  shall 
twenty-one  days  at  least  before  proceeding  to  make  inquiry  and  ad* 
jttdicate  on  such  question  of  boundary,  cause  a  notice  to  be  sent  by  the 
post,  or  otherwise  given,  addressed  to  the  churchwardens  and  overseers,  and 
also  to  the  surveyors  of  the  highways  of  every  parish,  place,  or  township 
aiQoining  such  boundary,  of  the  intention  of  the  said  commissioners  or 
assistant  commissioner  to  proceed  on  the  question  of  such  boundary,  and 
shall  specify  **  &c.  (further  directions  as  to  the  notices) :  "  and  the  assist- 
ant commissioner  shall  thereupon  proceed  in  all  respects,  and  his  proceed- 
ings shall  be  as  valid  and  binding,  as  if  the  said  inquiry  had  been  insti- 
tuted on  the  application  in  writing  of  two  thirds  in  number  and  value,  as 
well  of  the  land  owners  of  the  parish,  place,  or  township  to  which  such 
•notice  shall  have  been  so 'sent,  as  of  the  parish,  place,  or  township  causing 
such  inquiry  to  be  instituted :  Provided  nevertheless,  that  upon  the  appli- 
cation in  writing,  addressed  to  the  said  commissioners  during  the  interval 
of  such  twenty-one  days,  of  not  less  than  two  thirds  in  number  and  value 
of  tbe  land  owners  in  any  parish,  place,  or  township  adjoining  such 
boundary,  and  not  being  parties  to  any  such  application  as  aforesaid,  ob- 
jecting to  the  said  commissioners  or  assistant  commissioner  proceeding 
ooder  the  same  in  the  matter  of  such  boundary,  all  proceedings  which 
shall  have  been  instituted  upon  the  application  of  such  single  parish, 
place,  or  township  under  this  act  shall  forthwith  be  stayed.** 

Sect.  29  incorporates  this  act  with  the  recited  acts  and  with  sUt.  1  &  3 
riet.  c  64. 

(a)  See  Etfotu  v.  Sees,  10  J,  j*  E,  13U 

d3 
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Foiume  viJi  if  the  booiidarfa  were  unsettled,  or,  fai  olber  words, 


1844. 


k  wtti  and  is  nneertaln  what  lands  bdonged  to  each, 
R«         The  statement,  however,  is  that  such  comanHation  was 

YsTRADGOMLAlfe 

Commutiuioo.   in  fiwt  eflbcted. 

It  fhrdier  appears  (hat,  in  consequence  of  ilildi  dis-* 
pute^  and  for  settling  ^e  same^  the  s«d  Commisrioners, 
m  4ie  month  of  December  1S4S,  gave  notke  (a)  to  the 
attorneys  of  the  parish  of  Ts^4giifib£sofamcjetinglo 
be  held  it  the  request  of  the  parish  of  Cadaxfym,  hut  ai 
tjbesame  time  expressing  a  doubt  as  to  their  jurisdiction 
by  reascm  c^  a  section  of  one  of  the  acts  to  which  we 


(a)  Ths  CoiMihiioBgw  iatJBMited  lo  di»  Iwdmd  tltii>owiiwi,«i<htir 
tfbaUmp  tfwl  Ifatjr  eoold  pracatd  only  under  staL  6ft7lF.4.cv71.ik45^ 
wUd^  tey  trid.McBaMffitlitmtotHtlebomidttrydi^iitMlbrittiiepnr- 
poMMiWitfioiilictlrielioii.**  And  thej  gift  ft  public  notice  that,  on  ftcytbcgr 
woidd  pnioMd  ^  16  beftr  and  dtterninft  oertdn  dBffiwcncM  which  lia^ 
mpfdiaf  iha  bonadaiiaii  of  tha  paiUiaa  of  Cbdootoi  Jkrta  ^RmII  in  the 
ooan^  of  Gfawpffaw,  and  TdmdgmUm  In  the  conn^  of  Brecon,  whcraby 
the  coBumttalion  of  the  tithes  of  the  said  pariahet  ia  hindeicd  and  ob- 
ftraded,**  fte.  At  the  mettiog,  the  aariitant  Commiirioner  dhdaSmtd 
ittterMog  in  the  wttlecieiit  of  the  periih  boundarieay  •*  for  any  otfier 
pmpoaa  than  thoee  of  tithe^**  and  grounded  their  authority  ecMy  oo 
itat.  6  ft  7  ir.4b  c  71.  i.  45.  It  waa  oljeeled  that,  etcn  under  thb 
ciauitf  wi^  had  no  authorl^  to  ptooeed,  the  award  having  been  made 
and  coninMd.  The  meetiag  was  a4iounied»  and  another  notice  given, 
etating  that,  on  Jiiy  14th.  1S44»  the  OomrniMionen  would  proceed.«to 
hear  and  deternine  ceitidn  cBiputea  and  ^Herencei  wlndi  have  ariten 
betwiin  the  land  owoani  and  tithe  owners  of  tfir  pariih  of  Ckdoafm  Jwdtt 
MHA  in  the  county  of  aiBNiorgaw  and  the  pariah  of  rjCra^poOatt  In  the 
oouaty  of  Anecon  touching  the  boondery  linea  of  the  nid  pariahee, 
whereby  tlie  oonplction  of  Um  i^ftmmutaliqn  of  the  tidiea  of  the  aiUd 
■dnedorobatroclad'^ac  At  that  meeting,  the  eoUdtor  to 
land  ownen  ilaftid  that  he  ahould  apply  for  a  prohibition;  and  the 
Dodiiioncr  aaid  Uwtt  to  |^ve  opportunity  far  dei^g  lo.  Um 

loftibe  CoannMbnari  would  not  be  pnbSabad  till  after  term. 

1  aMatiitbf  iheinMtuit.Goaimiarioiier,  In  oppontion  totherulib 
that  the  panddal  fipiaBMnta  Ibr  rent^teharg^  in  Cbdactoii  pariah 
had  beau  ofMinMd  at  eurtabi  datea  mentioned  in  affidavit  on  the  other 
4ide|  bnl  that  the  aevcialapportionmenta  of  auch  rmt-diaige,  neceaaary 
to  pooiplelB  the  oommutatioii  of  the  tilhaa»  weiu  not  yet  oonfinne^l,  nor  the 
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shall  hereafter  refer.     Against  Uiis  proceeding  oF  the  QmenU  Benek 

said   Commissioners  there  was  a  regular  protest  on  * 

behalf  of  the  parish  of  Ystradgunlais.     Meetings,  how-  y„^^j,„^ 

ever,  were  held  for  the  purpose  of  taking  evidence   Commutatioii. 

upon  the  disputed  boundaries,  but  under  a  continued 

protest  on  behalf  of  the  said  parish  of  Ystradgunlais  ; 

and,  finally,  a  suspension  of  the  proceedings  took  place 

tipon  the  suggestion  of  the  said  Commissioners,  in  order 

that  the  parish  of  Ystradgunlais  might  have  an  oppor* 

tunity  of  applying  to  this  Court  for  a  prohibition ;  which 

has  been  made  accordingly. 

It  may  not  be  unnecessary  to  observe  that  no  ob* 
jection  was  made  at  the  bar  to  a  writ  of  prohibition 
being  the  remedy  in  this  case,  and  that  it  was  in  truth 
the  form  of  proceeding  suggested  (as  we  have  seen)  by 
the  Commissioners  themselves.  We  have  thought  it 
right  to  say  thus  much,  in  order  to  guard  against  an 
inference  that  we  pronounce  any  opinion  upon  this 
point  (a). 

We  come  now  to  the  consideration  of  the  question 
which  has  been  raised,  and  (we  may  add)  discussed,  by 
the  parties,  upon  the  construction  of  the  acts  of  par- 
liament, as  appears  from  the  correspondence  which  has 
passed  between  them.  And  the  question  is  whether, 
under  the  peculiar  circumstances  of  this  case,  that  is  to 
say  with  reference  to  the  relative  boundaries  of  the  said 
parishes  and  counties,  the  said  Commissioners  have  any 
authority  to  proceed  with  the  adjustment  of  the  dispute 
between  the  said  two  parishes.  This  depends  upon  the 
construction  of  the  two  sections  of  the  two  statutes  re- 
ferred to  chiefly   in   the   argument  and  in  the  cor- 

(a)  Se^Intke  MaUerofthe  AppMan  TUhe  CammnUatioH,  p.  139.  p(Mt 
D   4 
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Foiume  nil.  rciqiMdeflm  bt^RneoD  A^  ptrtm :  teet.  «5  of  staL  6  fc 

yfTBA^oM^  •    By  Atf  fbcmer  (6ft  7  JK  4.  «.  71^  s.  46.)  it  is  »aeled 

ta«i^titb«B»orif  tlMarediailbe  any  ifiieftioQ  as  to;  tbe 
exkteoee  oT  any  modas  or  compomtfim  realf  or  pre* 
serqptivo  or  oosteanury  jmfmmii/'  ^or  toachif^  the 
sttnalJdBi  ^  boundaiy  of  any  lands  "^  (a ),  ^  it  rtmH  be 
kwfidfor  the  Ck>ninii88iener8  or  amstantCoflBmbBiooer 
to  apix^t  a  time  and  place  in  or  nesr  the  parish  for 
bearing  and  determining  the  same  $  and  the  deeisiim  of 
the  CJdnamlftsionefs  or  assistant  <}ommissioiier  AM  be 
final  and  oonelostfe  on  all  persons;'*  subject  to  eertaiii 
protbidns  for  questioning  the  pn^riety  i^  sndi  dedsion^ 
Krhich  it  is  not  materUd  to  specify  partienlariy.  Noar, 
lipoD  the  fair  interpretation  of  this  sectioni  and  etipei^ 
cially  the*  words  ^  bcfondary  of  any  lands,''  we  drink 
that  the  <leci«on.  of  a  dispated  boundary  of  parishes 
cannot  be  meant.  The  words  have  a  suflScient  and 
ioteHig9>l6  n^eaning  without  so  extending  them. 
\  But,  if  there  could  have  been  any  doubt  upon  thii 
pmtit,  w6  consider  it  to  be  removed  by  expresir  pKH 
nsion  fi^  ^parochkd  beumkries^  in  the  subsequent 
^tttles  of  7  )9;4..&  iFici.^  c  69.  nnd  S  tk  SViet^ 
r.6f.    The  thirty^fonrth  section  "of  the  latter  act  was 

(a)  It  WM  wnteoded  at  Um  bar*  dMt»  under  Uib  cbiiM45  aloM^  ^bm 
tUannfiiaHmtn  Ind  jurittfi^oii,  tar  tiiat  tlie  dispute  as  toboondaiy  wm  a 
y  dMRgmace  *  iwhewby  .aie  mriking  m  awnd  wee  htiulmd;  iteepi^op* 
tkpiqeiit  of  in^-dMfge  ettong  the  Imdholden  (under  itat.  j$h7WLi. 
c.  iu  aeetik  5S»54»'55»  SJ,  ic)  beu^  ciieiHial  to  Um  «ward»  and  being 
faipnlbQCiMe'iArlnle  Ae  tNMmdarjrol^liie  perfsbcs  remained  itncertabi*  Bui 
it^waa  ala»  suggefled.diaf.tiie  case  was  o^  in  whiek  tlie,CoapnlfMQnwt 
might  make  «  nipplemental  award,  under  stat  S&  S  flcL  e.  68.  a,S.9  and 
that  sect.  45  of  Urt.  6  &  7  IT.  4.  c.  71.  would  apply  in  the  case  of  a  dif^ 
ftMi|etf«ait|»bgrltemiddag4)r4iwt«waidmi|^  *    < 


ij 
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principally  relied  upon,  as  shewing  that  the  Comniis-  QueerCs  Bench. 

sioners  have  no  authority  further  to  proceed)  and  was  ' 

quoted  by  themselves  as  shewing  that  they  had  no  ^  ^ 
authority  except  by  consent  of  the  parties.  It  is  to  the  Cominut«tion« 
effect  (so  far  as  this  question  is  concerned)  that,  if  there 
shall  be  any  question  between  any  parishes  or  town- 
ships, *^  or  if  such  parishes  or  townships  "  *^  shall  be 
desirous  of  having  such  boundaries  ascertained  or  a 
new  boundary  line  defined,*'  the  Commissioners  or  as- 
sistant Commissioner,  on  the  application  of  two  thirds  of 
the  land  owners  of  such  parishes  or  townships^  may  set 
out  the  ancient  boundary,  or  define  a  new  line,  at  their 
discretion :  with  a  provision,  that  nothing  in  the  said 
clause  contained  *^  shall  extend  to  any  boundary  or 
part  of  a  boundary  being  also  the  boundary  line  or  part 
of  the  boundary  line  of  any  county."  And  it  is  by  the 
thirty-seventh  section  of  this  (2  &  S  Vict.)  act  enacted 
that  the  act  shall  be  taken  to  be  part  of  the  original 
act  of  6  &  7  IV.  4.  r.  71.  It  is  obvious^  therefore,  that 
all  the  provisions  of  the  original  and  incorporated  acts 
are  to  be  construed  together.  That  being  so,  and  it 
being  stated  expressly  that  the  boundary^  of  the  two 
parishes  before  mentioned  is  part  of  the  boundary  also 
of  the  counties  of  Brecon  and  Glamorgan,  we  are  of 
opinion  that  the  authority,  which,  under  certain  circum- 
stances, is  given  to  the  Commissioners  to  determine 
any  question  of  disputed  boundary  between  adjoining 
parishes,  is  prohibited  in  the  present  case  by  the  very 
terms  of  the  act  itself.  And  we  may  add  that  this  ap- 
pears to  have  been  originally  the  opinion  of  the  Com- 
missioners themselves. 

We  have  mentioned  stat.  7  ^.  4-.  &  1  Vict,  c,  69. 
(which  is  also  made  part  of  the  original  act  of  6  &  7 
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Foiume  VII i.    JV.  4,  c.  71.)>  because  by  that  a  power  is  first  given  to 

[ the   Commissioners,    under   certain   circumstances,    to 

^^  decide  upon  disputed  parish  boundaries.     But,  as  all  the 

Ilstradounlais  r  r  t 

Commutation,  three  acts  are  to  be  considered  as  one,  and  as  in  the 
latter  (2  &  S  Vict.  c.  62.)  the  restriction  as  to  a  county 
boundary  is  imposed,  we  do  not  deem  it  needful  further 
to  notice  the  provisions  of  stat.  7  fV.  4*.  &  1  Vict.  c.  69. 
It  may  be  mentioned,  however,  that  in  both  the  latter 
acts  the  application  of  two  thirds  of  the  land  owners  to 
the  Commissioners  is  required  to  set  them  in  motion: 
and  we  do  not  perceive  it  stated  on  the  face  of  the 
affidavits  that  such  application  has  in  this  instance  been 
made. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  must 
be  made  absolute. 

Rule  absolute  for  a  prohibition  {a). 


(a)  See  stat  9  &  10  Vici,  c.  73.  «.  16,  20,  21. 
And  see  tlic  next  case. 


IX,  VICTORIA.  4S 

Queen*s  Bench, 
1845. 


In  the  Matter  of  the  Dent  Tithe 
Commutation. 


THE  following  award   was   made   by  an  Assistant  To  a  motion 
.     .  for  certiorari  to  . 

Tithe  Commissioner.  bring  up  the 

•*  To  all  to  whom  these  presents  shall  come,  1,  John  ugtant  Tithe 
Mee  Mathem^  barrister  at  law,  send  greeting.  Whereas,  j^  i™™^5^er 
a  request  in  writing,  signed  by  upwards  of  two  thirds  ^j!^*^*"^ 
in  value  of  the  owners  of  lands  within  the  township  of  C^^*  ^"<^'*«' 

*■  certiorarii  ob- 

Dent^  in  the  parish  of  Sedbergh^  and  West  Riding  of  tained  by 

another  party. 

the  county  of  York^  at  a  meeting  called  for  that  pur-      Stat.  6  &  7 
pose,  having  been  duly  forwarded  to  the  Tithe  Com-  «.  95.' took' 
missioners  for  England  and  Wales^  requesting  them  to  *i7tte  case"" 
inquire  into,  ascertain  and  set  out  the  boundaries  of  ^udf^,^^,*^" 
die  said  township  of  Dent^  so  far  as  the  said  boundaries  2!*f  ®  ^X  ^® . 

*  '  Tithe  Commis- 

sioners under 
that  act.  Stat. 
7  fT.  4.  &  I  Vict,  c.  69.  s.  2.  empowers  the  Commissioners  to  settle  parish  boundaries ; 
and  sect,  3  gives  a  certiorari  to  any  person  interested  in  the  judgment  respecting  the  said 
boundctriei,  wbo  shall  be  dissatisfied  therewith,  and  enacts  tliat,  on  removal  of  such  judg- 
ment under  the  writ,  the  decision  of  the  Court  thereon. shall  be  final  and  conclusive  as 
to  the  bouTidaries.  Held,  that,  on  the  certiorari  thus  restored,  the  Court  was  authorized 
to  ooDsider,  not  only  the  merits  of  the  decision  as  to  boundary,  but  all  questions  usually 
discnned  on  certiorari. 

The  award  of  an  assisUnt  Tithe  Commissioner  employed  to  settle  the  boundaries  of  a 
township  on  request  of  the  land  owners,  under  stat.  7  ^.4.  &  1  Vict,  c,  69.  s,  2.,  was 
quashed,  on  certiorari,  as  not  sufl[iciently  shewing  jurisdiction : 

1 .  Because  it  did  not  state  the  district  to  be  one  of  which  the  tithes  were  **  to  be  commuted." 

2.  Because  it  stated  the  request  to  have  been  signed,  not  **  at  a  parochial  meeting  called 
for  that  purpose  *•  "according  to  the  provisions  qT"  stat.  6  8c  7  IV,  4,  c.  71.  «.  17.  (referred 
to  by  stat.  7  fT.  4.  &  1  Vict.  c.  69.  s.  2.),  but  only  "  at  a  meeting  called  for  that  purpose.** 

In  stat.  2  &  3  Vict,  c,  62.  s,  34.  (giving  the  Commissioners  power,  on  requisition,  to  as- 
certain old  or  set  out  new  boundaries),  the  proviso  **that  nothing  in  this  provision  **  shall 
eitend  to  any  boundary  line  of  a  county,  or  of  copyhold  without  consent  of  the  lord, 
applies  only  to  the  enactments  in  the  same  clause.  And  sect  37.  of  stat.  S  &  3  Vict,  c,  62. 
which  incorporates  it  with  stau  7  ^.  4.  &  1  Vict,  c.  69.»  does  not  abridge  the  power  given 
by  sect.  2  of  the  prior  act 

Therefore,  in  a  case  under  stat  7  ^.  4.  &  1  Vict,  c,  69.  i.  2., the  Commissioners  may  ascertain 
the  existing  boundary  of  a  parish,  though  it  be  also  that  of  a  county,  or  of  copyhold  in  a 
manor,  the  lord  of  which  does  not  consent  to  the  inquiry. 

An  award  under .  that  clause  can  be  made  only  where  the  tithes  are  "  to  be  com- 
muted :  **  and  there  is  no  jurisdiction  under  it  if  the  tithes  have  been  commuted  already. 
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Foiunu:  viiL   abut   upon  the  higher  division  of  Newby  lordship   in 

\ the  township  of  Ingletoriy  in  the  parish  of  Beiitham,  in 

Re  Dknt      the  said  county ;  a  place  called  Mossdale  Moor  in  the 

Cuminutation. 

township  of  Hawes^  in  the  parish  of  Aysgart/i,  in   the 
said  county ;  the  township  of  Garsdale^  in  the  parish  of 
Sedbergh  aforesaid  ;  the  township  of  Middleton,  in  the 
parish  of  Kirkby  Lonsdale,  in  the  county  of  Westmore" 
land ;  the  township  of  Barbon,  in  the  parish  of  Kirkby 
Lonsdale  aforesaid  ;  and  the  township  of  Sedbergh  afore- 
said ;  I  the  said  John  Mee  Mathew,  by  an  instrument 
m  writing  under  the  hands  and  seal  of  the  Tithe  Com- 
missioners for  England  and  Wales,  in  pursuance  of  the 
power  to  that  effect  given  to  them  under  and  by  virtue 
of  an  act  of  parliament^  made  and  passed  in  the  1st 
year  of  the  reign  of  Her  present  Majesty,  entitled  "  An 
Act  to  amend  an  Act  for  the  Commutation  of  Tithes  in 
England  and  JVales"  {a),  was  duly  appointed  to  make 
such  inquiry  and  to  set  out  such  boundaries  aforesaid  : 
And   whereas    I    have   caused    to   be  served   all  such 
notices,  and  to  be  inserted  all  such  advertisements,  as 
are  directed  by  the  said  act  of  parliament,  and  have 
held  divers  meetings  and  duly  examined  upon  oath  all 
witnesses  produced  before  me,  and  entered  into  a  full 
investigation  of  all  matters    and    things  touching  the 
lines  of  boundary    so   in    dispute  as    aforesaid :    Now 
know  ye  that  I,  the  said  John  Mee  Matheto,  do  hereby 
adjudge  and  determine  that  the  boundary  line  of  the 
said  township  of  Dent,  so  far  as  the  same  abuts  upon 
or  adjoins  to  the  said  higher  division  of  Newbi/,  com- 
mences at"  &c.  "and  proceeds"  &c.  (describing  the 
course   of  the   boundary   line    from    point   to   point), 

(a)  The  tide  of  stat  7  JV.  4.  &  1  Vict,  c.  69. 
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•*  All  which  said  boundary  is  more  particularly  de-  Queen's  Bench. 

lineated  by  the  black  dotted  line  iu  the  map  or  plan  ' 

hereto  annexed,  marked ""  &c  "  And  I  do  further  CommuuUon. 
adjudge  and  determine  that  the  boundary  line  of  the 
said  township  of  Deni^  so  far  as  the  same  abuts  upon 
or  adjoins  to  the  said  place  called  Mossdale  Moor^  com- 
mences "  &c.  (The  award  then  set  out,  as  before,  the 
boundaries  where  the  township  abutted  upon  the  other 
places  mentioned  in  the  written  request).  ^^  In  testi- 
mony whereof  I,  the  said  John  Mee  Maihew,  have  here- 
unto set  my  hand,  this  1 9th  day  of  August^  a.  d.  IS^^." 
(Signed)         "  J.  Mee  Mathew." 

In  Hilary  term  (January  ISth),   1845,   Hugh  HiU^ 
on  behalf  of  James   William  Farrer^  Esq.  and    Oliver 
Farter^  Esq.,  joint  lords  of  the  customary  manor  of 
NeTsby  in  Yorkshire^  obtained  a  rule  calling  upon  the 
Tithe  Commissioners  to  shew  cause  wl\y  a  certiorari 
should  not  issue,  directed  to  them,  to  remove  into  this 
Court  the  judgment  or  determination  made  by  the  said 
Assistant  Tithe  Commissioner  respecting  the  boundaries 
of  the  township  of  Dent  in  the  parish  &c.,  so  far  as 
the  said  boundaries  abut  upon  the  higher  division  of 
Newlry  lordship  &c.,  a  place  called  Mossdale  Moor  Sec, 
the  township  of  Garsdale  &c.,  the  township  of  Middle^ 
ton  &c.,  the  township  of  Barbon  &c.,  and  the  township 
of  Sedbergh  aforesaid.     In  the  same  term  {Januaty  3 1  si) 
H.  Hill  obtained  a  rule  to  the  same  effect  on  behalf  of 
Dr.  James  Philip  Kay  SliuUleworlh^  lord    of  the  cus- 
tomary   manor   of  Barbon,   and    owner  of   land   and 
common  of  pasture  adjoining  the  line  of  boundary  set 
out  by  the  Assistant  Commissioner.     The   notices  of 
motion    (under   stat.  7   fV.  4.   &  1  Vict  c.  69.   s.  S.) 
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foiume  viiL    specified  numerous  grounds  of  objection.     The  mate- 

1_1 rial  ones  will  be  stated  in  the  argument. 

Re  Dent  AflSdavits  werc  filed  in  opposition  to  the  rules,  on 

behalf  of  various  parties  interested  :  and  in  one  of  these 
affidavits  (dateid  April  7th,  1845)  it  was  stated  by  a 
clerk  to  the  attorney  for  the  Commissioners  that  they 
had  already  been  served  with  a  certiorari  dated  Novem' 
l}er  25th,  1844,  on  behalf  of  William  Moore^  Esq.,  com- 
manding them  to  send  the  said  judgment  or  determina- 
tion into  this  Court ;  and  that  they  had,  on  3d  Aprils 
1845,  returned  it  accordingly.  And  the  deponent 
stated  that  he  verily  believed,  and  had  no  doubt,  that 
the  judgment  or  determination  referred  to  was  the 
same  as  that  mentioned  in  the  rule  oi  January  13ih. 
In  Easter  term  {May  7th),  1845  {a\ 

Sir  JF.  Thesiger^  Solicitor  General,  shewed  cause 
against  the  first  mentioned  rule,  and  contended  that 
the  writ  could  not  issue,  the  award  being  already  in 
Court  under  a  certiorari  granted  before  any  of  the 
present  rules  nisi.  Stat.  7  W^.  4.  &  1  VicL  c.  69.  s.  3.  (b) 
enables  "  any  person,"  but  not  every  person,  interested 
to  move  for  a  certiorari.  [Lord  Denman  C.  J.  For 
the  purpose  of  moving  to  quash  the  award  when  brought 
up  a  second  certiorari  cannot  be  necessary.] 

Watson  and  H.  Hill  for  Messrs.  Farrer.  The  parties 
moving  wish  at  least  to  have  it  certified  that  the  award 
in  Court  is  the  same  as  that  which  they  are  disputing. 
[Lord  Denman  C.  J.  (after  conferring  with  the  officers 

(a)  Before  Lord  Denman  C.  J.,  Palleson,  H'Uttanu  and  UlghtmanJs. 
(6)  All  the  most  material  clauses  of  the  Tithe  Commutation  Acts,  re- 
ferred to  in  this  case,  will  be  found  in  the  notes,  p.  32.  to  p.  37.  antd. 
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on  the  Crown  side  of  the  Court).    The  proceedings  oF  Queen*s  Bench. 


1845. 


the  several   parties  moving   may  be  entirely  distinct. 

The  award  has  been  brought  up  under  the  recognizances      ^  ^'i** 

^         ^  o  Commuution. 

of  those  who  moved  for  the  rule.     They  ought  not  to 

be  subject  to  the  costs  of  all  the  proceedings.      Sir 

F.  Tkestger,  Solicitor  General.     Stat  2  &  S  FicL  c.  62. 

s.  SB*  authorizes  the  Court  to  make  such  rules  and 

orders  as  to  costs  as  may  appear  just  and  reasonable.] 

Lord  Denman  C.  J.  I  do  not  see  how  we  can  do 
otherwise,  under  the  circumstances,  than  make  the  rule 
absolute.  The  only  object  is  to  identify  the  award. 
If  the  parties  are  willing,  on  a  formal  certificate,  to 
assume  that  the  award  is  in  court,  we  may  proceed  on 
the  argument  without  any  further  actual  return. 

Watsofiy  in  support  of  the  rule,  said  that  the  parties 
for  whom  he  appeared  wished  only  that  the  identity 
should  be  certified. 

Lord  Denman  C.  J.  Then  we  will  proceed  to  hear 
the  argument  on  the  validity  of  the  award. 

Sir  F.  TkesigeTf  Solicitor  General,  and  BuUer^  for  the 
Commissioners,  and  Baines  and  Cawliug  for  the  land 
owners  of  DerU^  were  then  heard  in  support  of  the 
award  against  the  objections  raised  by  Messrs.  Farrer ; 
SDd  Watsofi  and  H.  Hill  on  the  other  side :  and,  in  the 
next  term  (a).  Sir  F.  Thesiger^  Solicitor  General,  and 
JBuUeTj  for  the  Commissioners,  and  Dundas  and  Addison 


(a)  3/ay  26th.     Before  Lord  Denman  C.  J.,  Patleson,  Williams,  and 
ColeriftgeJu 
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FoiuTM  viiL  for  the  land  owners  of  Denif  supported  the  award 
mgainst  tl^  objections  raised  by  Dr.  ShOOewarths  and 


Re  D.Kt      MmiiM  and  Hmh  HOI  were  heard  cm  the  other  side. 

ktninutfltinn-  ^ 


Commutation* 


Arguments  in  support  of  the  award.  First;  oa  a 
certiorari  the. award  cannot  be  impeached  upon  any 
other  gr«Kind  than  in  respect  of  the  boundaries  set  out. 
Stat.  6  &  7  ^.  4.  c.  71.  J.  95.  enacted  *^  that  no  oider« 
adjudication,  oi^  proceeding**  of  the  Commissioners  or 
Assistant  Commisdoner  under  the  authority  of  that  act 
should  ^  be  removed  or  removeable  by  eerdorari.**  The 
next  statute,  7  fP.4.&;  \Vu^  c.  69.  (incorporated  with 
die  preceding  act  by  sect.  14),  gives,  by  sect.  3,  a  cer- 
tiorari: but  the  power  under  it  must  depend  wholly 
upon  the  words  of  that  clause ;  and  the  writ  is  giiren 
to  **any  person  interested  in  the  judgment**  &c.  ^re- 
qpectmg  the  said  boundaries ;  **  and  the  ded^on  therton 
is  made  final  and  conclusive  ^  as  to  the  boundaries  of 
such  parish  or  district.**  The  effisct  is,  that,  on  this 
point,  the  Court  of  Queen's  Bench  is  made  a  court  of 
appeal  from  the  Commissioners  on  the  merits;  but  the 
appeal  can  be  on  no  pmnt  which  was  not  actually  before 
'  the  Assistant  Commissioner.  As  to  this,  Earl  rfSiamfbrd 
r.Dimbar  (ir),  decided  upon  stat.  6  &  7  f^  4.  c.  71.  sc.45, 
46»f  is  an  anal<^ous  case.  The  judgment  here,  from 
which  the  iqq>eal  is  given,  is  the  setting  out  of  the 
boundary;  and  the  statute  was  manifestly  intended  to 
exclc^  ^estions  of  form,  unless  they  directly  grow  out 
of  that.  iPatiemiJ.  Probably  the  fraroers  of  the  act  did 
not  know  what  a  certiorari  meant,  and  thought  only  of 
giving  an  appeal.    But,  if  a  certiorari  lies,  the  question 

(a)  18  U.  t  r.  414. 
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is,  whether  all  points  usually  raised  on  certiorari  are  not   Qyeen*s  Bendi. 
open.3  J«*^- 

As  to  the  objections  on  the  face  of  the  award.    If  the       ^  ^""^ 

Commutatioik 
instrument  clearly  shewed  that  the  Commissioner  acted 

without  jurisdiction,  it  would  no  doubt  be  void;  but  it  is 
not  so  merely  because  the  Commissioner  does  not  set 
out  all  the  facts  which  give  jurisdiction.     This  is  neces- 
sary in  warrants  and  orders  of  justices,  but  not  in  an  , 
adjudication   under  stat.  7  '^  4.  &  1  Vict.  c.  69.  s*  2., 
which  does  not  require  the  Commissioner  to  make  a 
formal  order,  but  only,  by  such  legal  ways  and  means 
as  are  there  pointed  out,  to  *^  inquire  into,  ascertain, 
and  set  out  the  boundaries "  of  the  parish  or  district, 
and  to  publish  a  description  of  them,  in  the  manner 
there  prescribed,  when  set  out.     It  would  be  sufficient 
if  he  did  nothing  more.     To  shew  jurisdiction  in  the 
manner  contended  for  on  the  other  side,  the  Assistant 
Commissioner  must  state  facts  which  he  neither  knows 
nor  can  inquire  into;    an  argument  which  was  urged 
before  the  Court  of  Exchequer  Chamber  in   Taylor  v. 
demon  (a). 

But  the  particular  objections,  if  admissible,  are  not 
Talid  (6).  It  is  alleged,  first,  that  the  township  of  DerU 
is  not  shewn  by  the  judgment  to  be  a  parish  or  district 
within  the  meaning  of  stat.  7  fF.  4.  &  1  Vict.  c.  69.  But 
sect  12  of  staL  6  &  7  ^.  4.  c.  71.  (which  is  incor- 
porated with  the  subsequent  statute)  enacts  that,  ^f  in 
^e  construction  and  for  the  purposes  of  this  act,"  *^  the 

(«)  S  Q.  J?.  978.  1012,  1013. 

W  The  argument  is  reported  as  to  those  objections  only  which  were 
■""w*!  in  the  judgment  of  the  Court ;  and  they  are. numbered  in  the  order 
in  vhidi  they  were  discussed  at  the  bar,  omitting  several  which  were  not 
P>'ticularly  adverted  to. 

Vol.  VIII.    N.  8.  £ 
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Volume  Fill,   wofd  *  paHsh *  and  <  parochial '"  *<  shall  mean  and  indode 
*       and  extend  to  every  parish  and  every  ei^a-parochial 
Re  Dknt      place,  and  every  township  or  village,  within  which  over- 
seers **  are  separately  appointed  under  stat.  15  ft  14 
Car.  2.  c  12.     Secondly,  it  is  objected  that  it  does  not 
.iqq)ear  by  the  award  that  the  tithes  of  Deni  township 
^ere  ^  to  be  commuted/'  which,  by  stat  7  >f.  4.  &  1  FiA 
€.  69.  &  2.,  is  a&ct  necessary  to  give  the  Commisrioaara 
jorisdidtion*     But  it  is  suflBciently  clear  that  these  tithes 
had  not  been  commuted;  at  least  there  is  no  affidavit  dbaft 
ikuKj  had ;  and  the  statute  contemplates  that  all  wfaidi 
have  not  been  commuted  <*  are  to  be"  so.    The  defect, 
if  it  be  one,  amounts  only  to  an  imperfect  redtal  of  the 
authority;  and  that  does  not  vitiate  an  award;  Waiu 
Arbiir.  p.  129,  130.  Sd  ed.     Thirdly,  it  is  said  that  the 
award  does  not  shew  any  dispute  depending  as  to  the 
boundaries,  which  is  also  a  requisite  under  the  last  cited 
section.     But  the  request  of  the  landowners  of  itself  im- 
plies a  cUspute  existing.     Fourthly,  it  is  objected  that  the 
award  states  only  a  request  signed  <*  at  a  meeting  called 
for  that  purpose,**  whereas  sect.  2  requires  a  **  parochial** 
meeting  called  for  that  purpose.    But  a  meeting  of  two 
thirds  in  value  of  tl^  landowners  must  have  been  a  town* 
ship  meetii^;  and  that,  aax>rding  to  stat.  6  &  7  JVC  4. 
'  c;  71.  s.  12.,  would  be  a  parochial  mating.    Fifthly,  it  is 
said  that  the  award  does  not  shew  a  request,  in  the  words 
of  stat.  7  ^  4.  &  1  Vu^.  c.  69*  «.  2.,  that  the  Commis* 
sioners  should  inquire  into  <<  and  settle  ^  the  boundaries. 
But  this  is  frivolous.    The  request  stated  is  that  they 
would  **  inquire  mto^  ascertain  and  set  out**  the  bound- 
aries. .   The  words  are  equivalent  to  those  insisted  upon  ; 
and  the  Commissioners  could  not  have  declined  acting 
**  on  such  a  request. 
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The  preceding  objections  arise  on  the  face  of  the  Queen's  Bench. 
award,  and  assume  it  to  be  made  under  stat.  7  ^.  4.  &        ^       * 
1  Fid.  c.  69.     But  there  are  others,  raised  by  aflSdavit,       ^  ^'^ 

'*  Commutatioii. 

and  depending  on  the  supposition  that  the  award  is 
subject  to  the  provisions  of  stats.  2  &  S  Vict.  c.  62.  and 
3  &  4  Vict.  c.  15.  These  (in  the  case  of  Messrs.  Farrer) 
are :  **  That  the  boundary  line  of  the  said  township  of 
Deni^  so  far  as  the  same  abuts  upon  or  adjoins  to  the 
said  higher  division  of  Newfy^  is  also  the  boundary 
line  of  the  customary  land  held  of  the  lords  of  the 
manor  of  Neuoty^  and  that  no  consent  in  writing  of  the 
lords  of  the  said  manor  of  Newby  to  any  application  being 
dealt  with  by  the  said  Commissioners  or  Assistant  Com- 
missioner was  sent  to  them  or  him  for  any  purpose 
whatsoever."  And  "  That  part  of  the  boundary  of  the 
said  township  of  Dent  was  also  part  of  the  boundary  of 
the  county  of  YorW^  Similar  objections  are  taken  in 
the  case  of  Dr.  Shuttkworth,  But  this  award  is  made 
under  the  powers  given  by  stats.  6  &  7  fV.  ^.  c.  71.  and 
7  fF.  4.  &  1  Vict.  c.  69.,  which  latter  act  it  recites.  The 
former  act  (sect  45)  authorised  the  Commissioners, 
without  request,  to  determine  "  any  question"  "  touching 
the  situation  or  boundary  of  any  lands:''  the  subsequent 
act  enables  them,  upon  request  by  two  thirds  in  value  of 
the  landowners,  to  inquire  into,  ascertain  and  set  out  the 
boundaries  of  any  parish  or  district  of  which  the  tithes 
are  to  be  commuted,  &c.  Under  these  acts  nothing  more 
was  done  than  to  trace  out  ancient  boundaries.  But 
Stat  2  &  3  Vict.  c.  62.  s.  34.  and  stat  3  &  4  Vict.  c.  15. 
5.28.  gave  power,  on  application  as  stated  in  those 
clauses,  to  mark  out  a  new  boundary  line :  and  it  be- 
came necessary  to  restrict  that  power  by  requiring  the 

£  2 
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Foiumg  viiL  ooDsent  of  lords  of  manors  where  their  boundaries 

L__  were  Jouched,  and  by  prohibiting  any  interference  wilh 

Re  Dint  ||ie  boundaries  of  counties ;  a  restraint  not  imposedy 
nor  necessary,  in  the  foi[tner  act,  which  gave  no  power 
to  make  new  boundaries*  Here  the  award  does  not 
profess  to  change  any  boundary:  and  the  Assistant 
CSommissioner  deposes  thi^  he  did  not  intend  to  make, 
nor  did  in  feet  make,  any  such  change  (a).  The  argu- 
ment on  the  other  side  would  enable  a  single  lord  <^  a 
manor  to  nullify  the  request  oi  two  thirds  of  the  land- 
owners, though  deuring  only  to  have  their  ancient 
boundary  ascertained. 

Hie  case  Be  YshradgunU^  Canmutation  {b)  will  per«* 
hi^  m>t  be  upheld  on  further  consideration.  The  ar- 
guments now  urged  were  not  there  brought  sufficiently 
brfcNre  the  Court.  It  is  true  that  stat.  2  &  S  Fitt.  c.  62. 
is,  by  sect  d7,  incorpcnrated  with  the  two  earliest  Com- 
mntati(m  acts;  bilt  die  first  proviso  in  s^cL  S4  of  that 
act  does  not  extend  beyond  the  section  itself;  for  the 
words  ar^  that  nothing  *^  in  thb  providon  contained  ** 
diall  extmd  to  any  boundary  of  copyhold  or  customary 
land  (unless  &&X  or  <^  a  county:  that  clause  cannot 
ther^fiNre  qualify  the  enactmmitsof  stat.  7  ^4.  &  1  Fi^. 
«.  69.  j;  2.,  under  which  the  Assistant  Commissioner  has 
proceeded.  In  Be  Ystradgunlais  CommtdaHan{b)  the 
Assistant  Comnussioner  was  not  acting  under  this  last 
statute ;  fi»r  it  was  evident  that  a  commutation  had  taken 

(«>  Ur.Miatkem  madm  affidavits  in  oppoiltioii  to  Uie  rule  In  MioMim. 
Jfarrar^a  and  Dr.  flSmilnnorift'ii  eiiet  reqpectifelj,  and  stated  in  each 
«Uial^.in  making  Ids  award,  he  bad  no  intentUm  of  setting  out  a  new 
btmodtarff  aadtiiat  Uia  tNNindatiea  set  out  by  him  ara^  to  the  best  of  hii 
judgment  and  bdie(  the  ancient  boondarica  of  the  township  of  Deni,  as 
prated  bj  tibe  evidence  ^ven  beibie  him.** 

(»)  P.as,! 


Il 
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place :  the  district  therefore  was  not  among  those  of  Queen's  Bench. 
which  the  tithes  "  are  to  be  commuted  "  (a).  ^^^^' 

Re  DsNT 

Arguments  in  support  of  the  rules.  Objections  to  Commuution. 
the  form  of  the  award  as  well  as  objections  in  point 
of  fact  are  open  on  the  certiorari.  The  right  which 
the  subject  has  at  common  law  to  a  certiorari  was  taken 
away  by  stat.  6  &  7  IV.  4^.  c.  71.  5.95.,  but  otily  as  to 
things  done  under  that  act  The  proceeding  autho- 
rised by  stat.  7  IV.  4.  &  1  Vict.  c.  69.  s.2.  would  be 
subject  to  this  writ  with  all  its  incidents,  only  these 
are  limited  by  sect.  3 :  the  words  "  to  remove  the 
said  judgment  by  certiorari  into  the  said  court  '*  bring 
the  judgment  before  it  fully  and  for  every  purpose ; 
and,  so  far  as  express  words  do  not  interfere,  the  cer- 
tiorari takes  effect  as  at  common  law.  It  was  sug- 
gested on  the  other  side  that  no  formal  award  was 
Decessary  at  all:  but  the  legislature  must  have  as« 
sumed  that  one  would  be  made  when  they  provided 
for  the  removal  of  it  into  this  Court.  Stat.  2  &  S 
Vict.  c.  62.  5.  35.  seems  to  consider  that  the  judg- 
ment removed  into  the  Queen's  Bench,  as  there  stated, 
will  be  before  the  Court  for  every  purpose;  and  no  new 
provision  is  made  there  as  to  the  certiorari.  IPatteson  J. 
Stat.  6  &  7  fF.  4.  c.  71.  (incorporated  with  stat.  7  fF.  4. 
Sc  1  Fict.  c.  69.  by  sect  14  of  that  statute)  enacts  (sect 
95}   that   no  adjudication   of  the   Assistant   Commis- 

(a)  A  further  objection,  discussed  on  the  argument,  was :  <*  That, 
whereas  the  said  judgment  professes  to  adjudge  and  determine  the 
boundary  line  of  the  said  township  of  DerU,  so  far  as  the  same  abuts  upon 
the  said  township  of  Barbon,  yet  the  said  judgment  only  adjudges  and 
determines  a  certain  small  part  of  the  said  boundary  line,  leaving  the 
remainder  of  the  boundary  line  of  the  said  township  of  Dent,  so  far  as  the 
same  abuts  upon  the  said  township  of  Barbon,  wholly  without  adjudication 
and  determination.**     But  on  this  tlie^ Court  expressed  no  opinion. 

£    8 
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_| parent  defect  of  jurisdiction  is  not  a  mere  want  of  form. 

Re  Dent       fj^g  ^uXq   is  that  all  proceedings   of    tribunals   acting 

Commutation.  i  o  o 

under  a  special  statutory  power  must  shew  jurisdiction 
on  their  face.  Rex  v.  Croke  (c),  Christie  v.  Unwifi  (i), 
Brancker  v.  Mob/fieiir  {c),  and  Marsh  v.  WooUey(d\ 
among  many  other  authorities,  exemplify  this.  The 
exercise  of  such  power  is  quite  different  from  the  ad- 
judication of  a  private  arbitrator,  which  binds  parties 
by  their  own  agreement  to  obey  a  judge  chosen  by 
themselves.  Where  the  proceeding  is  by  a  public 
officer,  and  in  invitos,  a  party  affected  has  a  right  to 
demand  that  the  jurisdiction  should  be  shewn. 

Then,  in  the  present  case,  does  jurisdiction  appear 
on  the  face  of  the  award  ?  As  to  the  first  objection,  the 
interpretation  clause,  sect.  12  of  stat.  6  &  7  W.  4.  c.  71., 
has  been  referred  to:  but  the  award  ought  to  have 
shewn  that  the  district  was,  in  a  legal  view,  such  a 
township  as  is  there  described.  Secondly,  the  award 
should  have  stated  expressly  whether  the  tithes  of  the 
township  of  Dent  were  to  be,  or  had  been,  commuted. 
In  the  former  case,  the  proceeding  would  appear  to  be 
under  stat.  7  W.  4.  &  1  Vict,  c.  69.  s.  2. ;  in  the  latter, 
it  might  have  taken  place  under  stat.  2  &  3  Vict,  c.  62. 
s.  34.  and  stat.  3  &  4  Vict,  c,  1 5.  s,  28. ;  and  the  rights 
of  the  landowners  would  be  different  on  the  one  suppo- 
sition and  on  the  other.  Thirdly,  no  dispute  as  to 
boundary  appears.  \^Patteso7i  J,  The  Assistant  Com- 
missioner says  that  he  has  investigated  all  things 
"  touching  the  lines  of  boundary  so  in  dispute  as  afore- 

(a)  1  Cowp.  26.     See  the  remarks  on  this  case  by  Lord  CoUcnJtam,  in 
Taylor  ▼.  Ciemson,  11  O.  j-  Jin.  610.  650. 
(6)  II  J.  4:  E.  373.  (c)  4  Man.  i'  G, '2W. 

id)  5  Man,  §•  G.  675. 
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said."]     Fourthly,  stat;  7  J^.  4.  &   1  Fid.  c.  69.  5.2.    Q»^''^enciu 

expressly  prescribes  that  the  request  to  the  Commis-  

sioners  for  a  settlement  of  boundaries  shall  be  signed  cJmmutod!)n. 
**  at  a  parochial  meeting  called  for  that  purpose  accord- 
ing to  the  provisions  of  stat.  6  &  7  fV.if.  r.  71.  5.  17., 
which  requires  the  observance  of  certain  preliminaries, 
and  the  presence  of  certain  persons  having  a  particular 
qualification.  It  was  essential  to  the  jurisdiction  here 
that  the  request  should  have  proceeded  from  a  meeting 
so  convened  ;  and  the  award  ought  to  have  stated  the 
(act.  Fifthly,  it  should  have  been  stated  that  the  Com- 
missioners were  requested  to  inquire  into  "  and  settle  " 
the  boundaries.  Ascertaining  and  setting  out  is  merely 
satisfying  themselves  as  to  the  line  and  marking  the 
ground,  or  tracing  the  line  on  a  plan.  \PaUeson  J. 
Upon  the  request  made,  the  Commissioners  are  to  "  in- 
quire into,  ascertain,  and  set  out."  Unless  you  mean 
that  they  should  be  asked  to  do  one  thing  and  should 
do  another,  there  seems  to  be  nothing  in  the  objection.] 
The  objections  raised  by  affidavit  are  also  fatal; 
namely,  that  the  boundaries  of  manors  are  affected 
without  consent  of  the  lords,  and  that  the  boundary  of 
the  township  is  also  that  of  the  county.  It  is  answered 
that  the  award  in  question  is  made  under  stat.  7  ^  4.  & 
1  Vict.  c.  69. ;  but,  by  stat.  2  &  S  Vict.  c.  62.  s.  87.,  the 
two  acts  are  incorporated.  The  case  Re  Ystradgttnlais 
Commutation  (a)  decides  this  point.  And  therefore  the 
restriction  of  stat.  2  &  3  Vict.  c.  62.  s.  34.  attaches  to 
sect.  2  of  stat.  7  fF.  4.  &  1  Vict.  c.  69.  It  is  contended 
that  the  objects  of  the  two  statutes  are  different :  but 
sect.  34  of  stat.   2  &  3  Vict.  c.  62.,  as  well  as  sect.  2 

(a)  Ant^,  p.  32. 
£   4 
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ComniutatioD. 
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[ tain  existing  boundaries.     The  several    statutes  must 

be   read    together;    and    the   result   will    be    that    an 

award  under  any  of  them  is  not  to  conclude  the  lord 

of  a  manor  without  his  consent,  or  the  inhabitants  of  a 

county.     [Patteson  J.    Do  you  say  that  the  proviso  of 

Stat.  2  &  3  Vict.  c.  62.  s.  34.  operates  as  a  repeal  of 

Stat.  7  W.4.  &   I  Vicl.  c.  69.  s.  2.  ?]      It  is  an  implied 

repeal  to  a  certain  extent,  according  to  the  rules  stated 

in  Com.  Dig.  Parliament  (R  9.). 

Cur.  adv.  vult. 

Lord   Denman  C.  J.,  in  this  vacation  {June  27th), 
delivered  the  judgment  of  the  Court. 

The  thirty-fourth  section  of  stat.  2  &  3  Vict.  c.  62. 
does  not  in  terms  refer  to  any  preceding  enactment; 
and  the  proviso  at  the  end,  taking  away  the  power 
where  the  boundaries  of  parishes  are  also  the  boundaries 
of  counties,  extends  only  by  its  very  words  to  the  power 
given  by  that  clause ;  for  the  words  are,  "  nothing  in 
this  provision  contained."  It  is  true  that  sect.  37  in- 
corporates the  act  with  the  former  acts :  and  the  ques- 
tion therefore  is,  whether,  assuming  the  whole  to  be  one 
act,  the  second  section  of  stat  7  W.  4.  &  1  Vict.  c.  69.  and 
the  thirty-fourth  section  of  stat  2  &  ^Vict.  c.  62,  can  both  • 
be  in  operation  separately  and  independently.  Now  the 
alteration  made  by  the  28th  section  of  stat.  3  &  4  Vict. 
c.  15.  is  expressly  confined  to  stat  2  &  3  Vict.  c.62. 
s.  34.,  and  does  not  affect  the  second  section  of  7  fV.  4. 
&  1  Vict.  c»  69. :  and  this  is  material  to  the  argument ; 
for  stat  2  &  3  Vict,  wanted  alteration  in  regard  to  its 
requiring  the  assent  x)f  bo/A  parishes,  but  stat.  7  W.  4. 
&  1  Vict,  did  not  require  such  assent,  and  wanted  no 
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alteration  in  that  respect.     But,  if  the  legislature  had   Queen*t  Bench. 

intended  to  incorporate  the  sections  of  stat,  7  fF.  4.  &    '__ 

I  Fid.  c.  69.    and   of  stat.  2  &  3  Vict.  c.  62.  so  as   to       ««  ^*^ 

Commutatioii. 

make  them  one   enactment,    surely   they  would   have 
noticed  both  the  sections  in  the  28th  section  of  stat. 
3  &  4  Vict.  r.  15. ;  for  then  both  would   have  wanted 
alteration ;  unless  indeed  it  be  taken  that  the  S4th  sec- 
tion of  stat   2  &  3   Vict.  c.  62.,  although  it  contains 
no   words  of  repeal,  necessarilj/  repeals   altogether   the 
2d  section  of  stat  7  fV.  4.  &  1  Vict.  c.  69.,  which  is 
hardly  contended  for.     Now  we  think  that  both   sec- 
tions may  be  in  operation  separately  and  independently, 
even  if  taken  as  part  of  one  act.     The  second  section  of 
stat  7  W.  4.  &  1  Vict.  c.  69.  will  apply  to  cases  where 
the  parish  wishes  only  to  ascertain  and  set  out  the  old 
and    existing    boundary:    the   34th     section    of  stat. 
2  &  3  Vict.  c.  62.  will  apply  to  cases  where  the  parish 
wishes  to  give  the  Commissioners  the  option  of  ascer- 
taining and  setting  out  the  old  and  existing  boundary,  or 
of  drawing  and  defining  a  new  boundary,  as  they  shall 
ihink  fit     In  the  former  case  notice  is  to  be  given  to 
adjoining  parishes ;  but  they  are  not  required  to  join  in 
the  application ;  nor  is  any  provision  made  for   their 
dissenting  and  stopping  the  proceedings ;  nor  is  any  re- 
striction imposed  in  regard  to  the  boundaries  of  coun- 
ties and   manors.      In   the  latter  case,  where  a   new 
boundary  may  be  drawn  and  defined,  though  the  ad- 
joining parishes  are  not  required  to  join  in  the  applica- 
tion, yet,  if  they  dissent  within  twenty  one  days  after 
i^otice,  the  proceedings  are  stopped,  and  the  restrictions 
f^pecting  boundaries  of  counties  and  manors  are  in- 
troduced.    Perhaps  the  distinction  as  to   ascertaining 
^d  setting  out   the  old   and  existing  boundary  and 
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^ 1^  instances  be  of  little  importance;  bat  in  others  it  may 

Co^uudo  ^  ^  otherwise ;  and  the  l^slatare  appears  to  have 
made  the  distinction  upon  whidi  we  ought  to  act :  added 
to  which,  if  the  two  sections  are  entirely  blended  to- 
g^ber,  it  would  seem  that  the  Commissioners  might  in 
their  discretiop  set  out  a  neto  boundary  although  the 
parish  may  not  have  requested  them  to  do  so,  which 
could  hardly  have  been  intended. 

Has,  th^b  the  Commissioner  in  the  present  case 
drawn  and  defined  a  new  line  of  boundary  ?  If  he  has, 
it  is  clear  that  the  award  is  without  jurisdiction  as  re- 
gards the  parts  where  county  boundaries  and  manor 
boundaries  occur.  But  the  Ccmimissioner  has  swonr 
positively  that  he  had  no  intention  of  drawing  or  de» 
fining  a  new  boundary,  and  that  he  has  ascertained  and 
set  out  the  old  one  according  to  the  evidence,  to  the  best 
of  hisjudgmenL  The  award  professes  to  proceed  en«* 
tirely  on  stat  7  ^  4*  &  1  Vkt*  c.  69.,  to  which  act  only 
it  refers  by  the  year  and  by  its  title  (that  of  the  2  &  S 
Vici.  having  a  difierent  title) ;  and  the  Commissioner, 
by  the  very  language  of  the .  award,  ascertains  an  ex* 
isting  boundary,  not  defines  a  new  one;  for  he  sayss 
«<  I "  <<  adjudge  and  determine  that  the  boundary  line** 
^commences**  &c:  all  in  the  present  tense;  not 
using  the  words  '<  shall  henceforth,''  or  any  words  of 
future  signification.  We  think  therefore  that  this  must 
be  considered  to  be  an  award  under  the  7  ^  4.  &  I  Fi^ 
and  that  the  objection  as  to  county  and  manor  bouiut- 
aries  cannot  prevail. 

We  were  referred  to  the  case  of  Be  Ystradgunlais  Com^ 
wutatian  (a\  in  which,  undoubtedly,  the  view  we  now 

(a)  Anld,  p.  S3. 
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take  of  the  statutes  was  not  suggested  in  argument,  nor  Quten's  Bench. 

did  it  occur  to  the  Court,  and  the  judgment  proceeded    '__ 

on  a  contrary  view.     We  think  that  view  wrong :  but    ^  ^®  ^*"J 

^  "^  °  Commutation. 

It  is  to  be  observed  that  there  was  another  objection  in 
that  case,  viz.,  that  it  appeared  that  the  tithes  of  both 
parishes  had  been  commuted  before  the  application 
was  made  to  the  Commissioners :  it  was,  therefore, 
not  a  case  within  stat.  7  W.  4.  &  I  Fict.  c,  69.,  where  the 
words  are  "  to  be  commuted ; "  and,  as  the  award  could 
not  stand  under  staL  2  &  S  Vict.  c.  62.,  the  judgment  in 
that  case  is  substantially  right. 

It  remains  to  dispose  of  other  objections  made  in  the 
present  case  on  the  supposition  that  the  award  is  under 
Stat  7  fT.  4.  &  1  Vict.  c.  69.  Those  who  support  the 
award,  however,  contend  that  these  objections  cannot 
be  entertained  by  this  Court,  inasmuch  as  the  writ  of  cer- 
tiorari is  taken  away  by  the  original  act  6  &  7  TV.  4.  c.  71. 
L  95.,  and  is  given,  by  the  third  section  of  stat.  7  IV.  4. 
&  1  Vid.  c.  69.,  only  where  a  party  interested  is  dis- 
satisfied with  the  judgment  or  determination  of  the  Com- 
missioners as  to  the  boundary ;  that  is  as  to  the  proper 
boundary  having  been  set  out ;  and  that  this  Court  can 
only  enter  into  the  merits  and  review  the  decision  upon 
evidence,  and  cannot  consider  any  defects  on  the  face  of 
the  award.  The  practice  of  this  Court  is  directly  the 
reverse  in  all  cases  of  writs  of  certiorari :  and,  although 
we  see  plainly  that  the  legislature  has  in  this  statute 
given  a  further  effect  to  the  writ  of  certiorari,  and  made 
us  a  Court  of  appeal  upon  the  merits,  yet  we  do  not  see 
any  words  which  take  away  the  proper  jurisdiction 
which  we  have  when  the  writ  of  certiorari  lies,  namely, 
to  examine  the  proceedings  below,  and  decide  whether 
they  be  good  or  bad  upon  the  face  of  them.    We  think, 
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pear  npoQ  the  fiu»  of  this  award. 


ReDsiiT  The  first  oinectionist  that  it  does  nol  appear  that  tbi 
township  of  Dad  was  a  parish  or  distri^  within  the 
atatutie.  The  interpr^ation  clause,  sect.  IS^  of  8tat» 
«  &  7  ^  4.  c.  71*9  with  whidi  act  slat.  7  IK  4.  It 
1  FieL  c*  99*  is  incorporated,  is  a  soffident  answeiv 
whidi  enacts  that. the  word  <*  parish**  shall  indoda 
^township."" 

The  second  objection  is,  that  it  does  not  appear 
that  the  tithes  were  ^  to  be  commoted;"  diat,  con^ 
sistendy  with  all  that  appears  on  the  &ce  of  die  awardt 
the  tithes  may  have  been  commoted  before  the  applica* 
tbn  made  by  the  parish  respecting  the  bonndaries,  m 
which  case  the  Commissioners  woold  have  no  jorlidio* 
tion.  We  fed  oorsdves  obliged  to  yield  to  this  olgeo* 
tioQ.  The  power  given  by  the  second  section  of  stat. 
7  ffl  4.  &  1  Via.  c  69.  seems  manifestly  to  have  been 
given  with  a  view  to  fedlitate  the  final  settlement  ct 
the  tithes  in  eadi  pansh,  and  to  have  be^i  mtended 
to  be  exercised  before  the  tithes  are  commuted.  The 
words  are  ^  of  which  the  tithes  are  to  be  commoted.'' 
It  is  tlK»efi>re  necessary  to  the  jurisdiction  of  the  Com- 
missiotter  to  shew  on  die  fiure  of  the  award  that  die 
tithes  nanained  to  be  commuted:  and  this  is  the  mord 
necessary  nnder  the  section  in  questimi,  because  the  ad- 
joining {Hurishes  and  townships  which  now  object  have 
no  ri^t  to  stop  the  proceedings,  as  they  have  under 
tiAS  &  4  Ftet»  c  1& 

The  third  objecdon  is,  that  it  does  not  appear  that 
any  dii^ute  about  the  boundaries  has  arisen.  This  we 
think  quite  fiivolous:  it  does  appear  cm  the  fiu»  of  the 
irliole  award  distmedy. 


.A 
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Tlie  fourth  objection  is,  that  it  does  not  appear  that  Queen*i  Bench. 

1  QA-C 

the  meeting  at  which  the  request  was  signed  was  a  pa-  * 

rochial  meetini;  called  accordincr  to  the  provisions  of  the    ^  ^  ^^^"^ 

^  o  IT  Commutation. 

act  6  &  7  JV.  it.  c.  71.  This  appears  to  us  to  be  a  fatal 
<4]gection.  The  second  section  of  stat  7  ^.  4.  &  1  Vict. 
c  69.  expressly  requires  that  such  meeting  should  be  so 
called ;  but  the  award  alleges  only  that  the  request  was 
signed  by  upwards  of  two  thirds  in  value  of  the  owners 
of  lands  in  the  township  of  Dent  in  the  parish  o(  Sed- 
hergh,  at  "a  meeting  called  Jbr  that  purpose:**  how 
called  does  not  appear. 

The  fifth  objection  is,  that  it  does  not  appear  that  the 
request  to  the  Commissioners  was  to  inquire  into  and 
$dtie  the  boundaries.     This  is  entirely  frivolous.     The 
second  section  indeed  says  that  the  request  shall  be  to 
''bquire  into  and  settle**  the  boundaries ;  but  it  goes  on 
to  enact  that  thereupon  the  Commissioners  shall  "  in- 
quire into,  ascertain,  and  set  out  the  boundaries,"  mani- 
festly meaning  the  same  thing;  and  the  request  is  to 
"inquire  into,  ascertain  and  set  out;"  that  is,  to  do 
the  very  thing  which  the  act  of  parliament  says  that  the 
Commissioners  shall  do  on  request. 

Upon  the  whole,  we  are  of  opinion  that  this  award 
mast  be  quashed  upon  the  second  and  fourth  grounds  of 
objection. 

Rules  absolute  for  quashing  the  award. 
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THE    QUEEN^S    BENCH, 


MICHAELMAS  TERM  AND  VACATION, 

IX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  T^m  and 
Vacation  were, 

Lord  Denman  C.  J.  Coleridge  J. 

Williams  J.  Wightman  J. 


MEMORANDA. 


Sir  William  Webb.Follett,  Her  Majesty's  Attoniey 
General,  died  in  last  Trinity  vacation. 

Sir  Frederick  TTiesiger^  Her  Majesty's  Solicitor  Ge- 
neral, was  promoted  to  the  office  of  Attorney  General; 
and 

Fitzroif  KeUjf^  Esquire,  one  of  Her  Majesly's  counsel^ 
was  promoted  to  the  office  of  Solicitor  General.  He 
afterwards  received  the  honour  of  Knighthood. 

In  the  same  .vacation, 

Mr.  Seijt.  Shee  received  a  patent  of  precedence,  to 
rank  next  after  WiUiam  Page  Wood^  Esquire,  one  of 
Her  Majesty's  counsel : 
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Montagu  Chambers^  oi  LincolrCs  Inrij  Esquire,  was  an-   Qveen't  Bench. 
pointed  one  of  Her  Majesty's  counsel.    And  * 

Robert  AUaij  of  Grat/s  Inn,  Esquire,  was  called  to 
the  degree  of  Serjeant  at  Law  (according  to  stat  6  G.  4. 
c  95.),  and  gave  rings  with  the  motto  "  HiCf  per  tot 
casus" 


Doe  on  demises  of  Peter  Hopley  against         Tuesday, 
Young. 

EJECTMENT  for  premises  in  the  parish  of  St.  James  The  fact,  that 
a  party  did  a 

in  Bwy  St,  Edmunds,  Suffolk.     On  the  trial,  before  particular  act 
Williams  J.,  at  the  last  Suffolk  assizes,  the  lessor  of  the  iand-u«  aLess- 
plaintifT,  to  prove  seisin  in  Anne  Hopley^  under  whom  ^"ia/ca"" 
he  claimed,  put  in  certain  assessments  by  the  Com-  <>a"^y»  may  be 

'    '  •'  proved,  notonly 

missioners  of  land-tax.     To  prove  the  simiature  of  cer-  by  shewing  that 

*^  °  he  exercised  the 

tain  Commissioners,  a  witness  was  called,  who  deposed  office  before  or 

at  the  period  in 

to  the  hand-writing,  and  stated  that  the  document  had  question,  but 
passed  through  the  office  of  the  Commissioners:  and  dcnce (limited 
there  was  evidence  that  the  parties  named  had  acted  as  tinje)^rhis 
Commissioners;  but  this  proof  referred  only  to  a  time  c^"ft after- 
after  the  date  of  the  signature;  and  there  was  no  evidence  ^*'^'' 
of  the  parties  having  acted  as  Commissioners  before.     It 
was  objected  that,  without  such  proof,  the  evidence  could 
not  be  received.     The  learned  Judge  admitted  it ;  and 
ihe  plaintiff  had  a  verdict. 


Gunning  now  moved  for  a  new  trial,  and  contended 
^at  the  signature  was  not  sufficiently  proved  to  go  to 
the  jury,  unless  the  party  were  shewn  to  have  been  a 
Commissioner  at  or  before  the  time  of  signing.     [Lord 
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person  proved  to  have  been  a  Commissioner,  is  there 


V. 
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HopiIy'  ^^y  authority  for  requiring  proof  of  his  having  acted  as 
G>mmissioner  at  the  time  when  he  signed?  If  he  is 
shewn  to  have  been  a  Commissioner  within  a  reasonable 
time  from  the  signature,  there  is  surely  no  ground  of 
objection.]  Gunnuig  also  took  an  objection  as  to  the 
effect  of  the  entry  proved ;  citing  Doe  dem.  Strode  v. 
Seaton  {a)  and  Doe  dem.  Starisbury  v.  Arkwright  (b) ;  and 
contended  that  the  evidence  at  most  only  proved  Anne 
Hopley  to  have  been  occupier.  {Coleridge  J.  That 
would  be  prima  facie  evidence  of  seisin.] 

Lord  Denman  C.  J.  Most  of  the  remarks  on  this 
case  turn  only  on  the  effect  of  the  evidence.  On 
the  question,  whether  it  was  receivable  or  not,  I  have 
no  doubt.  When  persons  who  have  exercised  a  public 
duty  are  shewn  to  have  done  an  act  within  the  scope 
of  that  duty  at  a  particular  time,  we  may  assume 
that  they  were  exercising  the  public  duty  when  they 
did  the  act,  without  proof  that  they  were  or  had  been 
discharging  such  duty  at  the  very  time.  If  it  was 
within  a  reasonable  time  of  the  act  done,  that  is  suffi- 
cient. 

Williams  J.  concurred. 

Coleridge  J.  It  is  an  admitted  point  that  acting  in 
an  office  is  proof  of  being  officer ;  and  that  rule  clearly 
takes  effect  in  favour  of  an  act  done  after  the  time  to 
which  the  proof  relates.    But  the  same  principle  applies 

(a)  2  A.^  E.  171.  (6)  2  A.  ^  j&\  182.  not€(a> 
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when  that  time  is  subsequent  to  the  act  done.     The   QwetTt  Bench. 


1845. 


inference  may  be  carried  upwards  as  well  as  down- 
wards. Ht"  ^*"- 

HoPLsr 

T. 

You  MO. 

WiGHTMAN  J.  concurred. 

Rule  refused. 


The  Mayor,  Aldermen  and  Burgesses  of       JWwfoy, 

•^       '  °  November  llih. 

Lichfield  against  Simfson. 

THE  declaration  contained  two  counts :  the  first  in  Caae^    De- 
daration  stated 

trover,   for  books   and   documents;    the   second  thmt defendant, 
count  was  in  case,  and  stated  that,  whereas,  afler  the  Novetmber, 
passing  of  stat.  5  &  6  »:  ♦.  c.  76.,  and  after  9th  Naoem-  ]^J'J^^^rA 

election  of 
councillon 
trader  itat  SdL6  H^.4.  e,  76.,  was  appointed  and  acted  as  town  clerk  of  the  borough 
of  L.t  and  continued  to  be  and  act  as  such  town  clerk,  until  the  expiration  of  his 
office  by  his  lawful  removal  ;  that,  after  such  removal,  and  within  three  months 
sftcr  the  eiptration  of  defendant's  office,  the  council  of  the  -borough,  in  pursuance 
of  the  statute,  duly  authorized  and  appointed  A,  to  receive  from  defendant,  and  re- 
hired defendant  to  deliver  to  ^.  a  true  account  in  writing  of  all  matters  committed  to 
ddendant's  charge  as  such  town  clerk  by  virtue  of  the  act,  and  also  of  all  moneys  &c, 
together  with  proper  vouchers  &c.,  and  also  a  list  of  the  names  of  debtors  &c. ;  of  which 
premises  defeodanc,  within  the  three  months,  had  notice,  and  was,  within  the  three  months, 
required  by  A.,  pursuant  to  the  authority,  to  deliver  to  A.  the  said  matters  and  things 
which  A,  was  so  authorised  to  receive ;  that,  since  defendant  had  such  notice  &c ,  and 
within  the  three  months,  a  reasonable  time  for  the  delivery  had  elapsed ;  that,  before 
the  expiratioo  of  defendant's  office,  to  wit  on  &c.,  divers  matters  and  things  were  com- 
mitted to  his  charge  under  the  act,  and  for  the  corporation,  vis.  certain  deeds  Sec. ;  that, 
during  the  time  aforesaid,  defendant  received  moneys  amounting  &c.,  by  virtue  and  for  the 
purposes  of  the  act,  and  had  not  tendered  any  account  thereof  to  plaintiffs ;  and  that,  before 
and  at  the  expiration  of  defendant's  office,  there  were  divers  persons  from  whom  moneys  were 
doe  for  the  purposes  of  the  act,  which  ought  to  have  been  received  and  accounted  for  to 
plaintiffs  by  defendant,  but  who  had  not  paid  the  same:  Breach,  that,  though  it 
was  defendant's  duty  to  deliver  the  said  matters  and  things  to  ^.,  ,  and  A*  all  the  time 
continued  to  be  authorised  to  receive  them,  defendant  had  not  delivered  them  to  A,  ; 
by  means  whereof  plaintiffs  were  kept  in  ignorance  of  matters  which  otkght  to  have  been 
contained  in  the  account,  list  and  vouchers,  and  had  been  prevented  from  obtaining  moneys 
which  they  might  have  obtained  if  defendant  had  performed  his  said  duty,  and  from  car- 
rying on  the  business  of  the  corporation  &c. 

Held,  on  special  demurrer,  that  an  action  on  the  case  for  the  breach  of  duty  lay  against 
the  defendant,  and  that  plaintiff's  were  not  restricted  to  the  summary  remedy,  under  stat. 
5  &  6  IT.  4.  e.  76.  s.  60.,  before  justices  of  the  peace.  And  that  the  appointment  of  A.  to 
fcoetve  the  several  matters  and  things,  and  the  duty  of  defendant  to  deliver  them,  were 
sufficiently  aUeged. 

TOL.  VIII.   N.  8.  F 
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Mayorof     |||e  committing  of  the  grievances,  to  wit  on  &a#  de* 
▼•  feiftdant,  being  then  a  fit  person  in  that  bdial^  and  not 

SlMFSON.  ^ 


being  at  the  time  of  his  ^ijpomtmenl  tlierefaiafker  i 
4ioiied  a  meoaber  of  the  council  of  the  borooj^  had  been 
and  was  dnly  qipointed  and  constituted  town  derk  of 
the  borcHigh,  and  continued  to  be,  and  was,  and  acted 
as,  such  town  deric  until,  lAerwards,  to  irit  on  ftc,  the 
defindantfa  eOo^  of  town  derk  «ii»red  and  determined 
by  his  due  ^od  lawfid  remM>^  fimn  his  said  oflke  by 
the  council  of  the  borough  pursoant  to  the  statute;  and 
wh^rieasji  after  the  rmnoTal  &&,  and  after  the  office  hid 
so  deteniuned  and  expired,  and  within  three  montha 
after  .the  said  oflce  had  expired  &c^  to  wh  on  ftc,  die 
iDOttfldl,  in  pursuance  of  the  statute,  duly  anthoriaed  and 
appointed  J^d  EgginUm  to  receive  from  ddendant» 
and  r^iiired  defimdant  to  deliver  to  the  said  d.  JSLf  n 
true  account  in  writing  of  all  matters  committed  to  de« 
fendant's  charge  as  auch  town  clerk  by  virtue  of  the 
add  a^  and  also  of  ill  meneys  which  had  been  by  him 
received  by  virtue  or  for  the  pm^xiaes  of  the  said  aolt 
imd  how  mudi  thereof  had  been  paid  and  dbbuned»* 
and  fixr  whi^  purposes,  togedier  with  proper  voocheie 
fiar  such  paymrats,  and  also  a  list  erf*  the  namos  of  all 
aadi  persons  as  should  nc^  have  paid  the  moneys  doe 
ftom  them  for  the  purposes  of  the  saM  ad,  and  of  the 
aasoont  due  from  each  of  thmn ;  of  dl  wfaidi  praises 
the  defeodnt  afterwards,  within  three  months  aftw  the 
M^iffatioa  of  his  said  c^Sce,  to  wit  on  &c^  had  notion 
and-  Ivas  dien»  and  within  the  said  three  months  re- 
«|drad  by  the  sdd  A*  S^Uk  pursuance  of  the  authority 
so  i^ven  to  bkn  as  afcresald^  to  deHver  to  ^  JBL  the 
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said  several  matters  and  things  which  A.  E.  was  so  Queen**  Bench. 


1845. 


aothorized  to  receive  from  him  as  aforesaid,  (that  is  to 

say)  the  aforesaid  accounts,  vouchers  and  list:  aver-       Mayor  of 

LlCHFIKLB 

ments  that,  since  defendant  had  such  notice  and  was  so  t. 

required  as  aforesaid,  and  within  three  months  after  the 
expiration  of  the  office  of  defendant  as  aforesaid,  to  wit 
on  SiCf  a  reasonable  time  for  delivering  the  said  several 
inatters  8lc  expired  and  elapsed ;  and  that,  before  the 
time  of  the  expiration  of  the  office  of  defendant  as  afore- 
said, to  wit  on  &c.,  and  on  divers  other  days  between 
that  day  and  the  commencement  of  thb  action,  divers 
matters  and  things  had  been  and  were  committed  to  the 
dmrge  of  defendant  under  and    by   virtue  of  the  said 
act,  and  for  and  in  behalf  of  the  said  corporation,  that  is 
to  say  certain  charters,  deeds,  &c.,  of  the  said  borough  ; 
tnd  that  defendant  during  the  time  aforesaid  received 
clivers  moneys  amounting  &c.,  by  virtue  and  for  the 
purposes  of  the  said  act,  of  which,  or  of  any  part 
thereof,  defendant  had  not  at  any  of  the  times  in  that 
count  mentioned,  or  at  any  time  before  the  commence* 
ment  of  the  action,  tendered  any  account  whatever  to 
the  plaintiffs,  or  any  person  for  them  or  on  their  behalf; 
that  there  were,  before  and  at  the  time  of  the  expiration 
&C.,  and  from  thence  until  and  at  the  several  times  in 
that  count  mentioned,  and  from  thence  until  and  at  the 
time  of  the  commencement  of  this  action,  divers  persons 
from  whom  moneys  were  due  for  the  purposes  of  the 
said  act,  and  which  moneys  ought  to  have  been  received 
and  accounted  for  to  the  plaintiffs  by  defendant,  which 
persons  had  not  paid  the  same;  and  that  more  than 
three  months  expired  and  elapsed  after  the  expiration 
&C.,  and  before   the  commencement  of  this  action,  to 
wit  on  &c :  and  that,  though  it  was  defendant's  duty,  by 

F  2 
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Mayor  of      aotb^riaed  to  reettve  from   him,  and  though  the  said 
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▼-  A»  JEL  -bid  daring  all  the  time  aforesaid  continued  to  be 

andioriaed  to  reoeive  the  said  several  matters  and  thbgs 
wbkk  heiras  so  authmized  to  receive  as  aforesaid,  and 
bad  beea  daribg  all  that  time  ready  and  wilting  to  re* 
e^vethesame^  y^  di^sodaot,  not  regarding  Sic^  did  not  \ 
nor  wooldt  although  UiemmtOp  to  wit  on  Sec*,  toques ted«  ^ 
Miver  the  aaid.  matt«RS  and  things  which  A*  E.  was  m 
anthoratied  to  receive  from  him  as  aforesaidi  or  any 
dP  them»  to  the  said  J»  £.,  or  to  the  plain tifis,  but 
citetiolteBy  until  the  ooinmencement  of  this  aetion  wiU 
folly  ncji^ected  so  to  do,  and  had  not  del  i tiered,  but  oa 
Ae  coiiti»ry  had  wilfully  neglected  to  deliver  to  A,  & 
iny  sndi  aoooont,  list  or  vouchers  as  in  that  coutiC 
aftfesaidy  contrary  to  the  statute;  by  meaas  whereof 
the  (didntlfi  had  been  k^t  in  ignorance  of  the  mat* 
las  and  things  whidi  ought  to  have  been  contained 
in  the  said  account  list  and  voudiers  respectively,  and 
had  been  pretraited  from  obtaining  and  receiving  divers 
moneys  and  property  doe  and  bdonging  to  plamtiffi» 
whidh  they  would  have  bem  enabled  to  obtain  and  re- 
oeive  if  defimdant  had  jperformed  hb  aforesaid  doty; 
kid  bsd  been  for  a  long  space  of  time,  tD  wit  till 
die  commencement  of  that  suit,  prevented  from  car- 
rj^bg  on  and  transactmg  the  affairs  and  business  of 
the  said  ccnrporation  as  they  might  am)  otherwise 
would, have  dmie^  and  had  been  otherwise  greatly 
ifijifred  Sec 

;  ^ledat  <femiirrer  to  the  last  count,  stating,  amot^ 
ather  causes    of  demurrer,  first,    that  a  special    aciiuci. 
the  case   for  not  deliveritig   &uch  account   &c.   is 
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not  given  by  statute,  nor  by  the  common  law,  but  the   Queen*s  Batck, 

proper  remedy  is  by  a  summary  application,  pursuant * 

to  sect,  60,  or  by   an   action  of  account  (where  such       Mayor  of 
action  can   be   lawfully  maintained),  or   by  a  special  ▼• 

action  for  not  accounting  pursuant  to  some  contract  or 
promise  of  the  defendant  to  that  effect,  which  was  not 
alleged,  or  by  an  action  founded  upon  some  security  for 
the  due  execution  of  the  oflBce,  pursuant  to  sect  58,  or 
by  some  other  collateral  action  not  founded  upon 
sect.  60 ;  secondly,  that  the  count  did  not  state  how 
or  in  what  manner  A.  EggirUon  was  authorized  and 
appointed  as  alleged,  nor  whether  he  was  so  authorized 
and  appointed  by  writing,  under  the  hands  of  any 
three  or  more  of  the  said  council,  or  under  the  com- 
mon seal  of  the  plaintiffs,  or  how  otherwise,  nor 
that  the  council  ever  gave  any  directions,  pursuant  to 
sect  60,  as  to  the  manner  in  which  defendant  should 
deliver  the  said  account,  e.g.  as  to  time,  place,  form  or 
otherwise,  nor  that  any  such  matters  or  things  as  in  that 
count  mentioned  had  been  or  were  committed  to  the 
charge  of  defendant  as  town  clerk  of  the  borough,  nor 
that  defendant,  as  such  town  clerk,  ever  received  any 
such  moneys.     Joinder  in  demurrer. 

W.  JR.  Coie  for  the  defendant  The  defendant  is  charged 
with  omitting  to  do  that  which  it  was  not  hb  duty  to  do, 
unless  under  stat  5  &  6  fV.  ^.  c.  76.  s.  60.  (a).     That 

(a)  Stat.  5  &  6  IT.  4.  c.  76.  $,60.  enacts  that  every  town  clerk,  &c., 
dull  within  three  month*  after  the  eipiration  of  his  office,  and  in  such 
manner  as  the  ooundl  shall  direct,  deliver  to  the  council  an  account  of 
matters  committed  to  hb  charge,  and  of  moneys  received  by  him  by 
virtue  of  this  act,  and  dbbursemenU  thereof,  with  vouchers,  and  a  list  of 
persons  not  having  paid  moneys  due  from  them  for  the  purposes  of  the  act 
&C.,  and  shall  pay  over  the  moneys  &c. ;  and,  if  any  such  officer  shall 
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Foiunie  viiL    section,  after  providing   that  every   town   clerk  shall, 

'        during  the  continuance,  or  within  three  months  after  the 

expiration,  of  his  oflBce,  and  in  such  manner  as  the  coun- 
cil shall  direct,  deliver  to  the  council  a  true  account  in 
writing  of  all  matters  committed  to  his  charge  by  virtue 
of  that  act,  and  of  certain  moneys  and  vouchers,  and  a 
list  of  defaulters,  gives  a  summary  remedy  before  justices 
of  the  peace  in  case  of  the  refusal  or  wilful  neglect  of  any 
such  officer  so  to  do,  provided  ^'  that  nothing  in  this  act 
contained   shall   prevent  or   abridge   any   remedy    by 


refuse  or  wilfully  neglect  to  deliver  such  account,  or  the  voucherB  &c.» 
or  such  list  as  aforesaid,  or  to  make  payment  as  aforesaid,  or  shall  refuse 
or  wilfully  neglect  to  deliver  to  the  said  council  &c.,  within  three  days 
after  notice  as  prescribed  by  the  section,  all  books,  papers  and  writings 
in  his  custody  or  power  relating  to  the  execution  of  this  act,  or  to  give 
satisfaction  to  the  said  council,  or  to  such  other  person  as  aforesaid,  re- 
specting the  same,  '*  then  and  in  every  such  case,  upon  complaint  made 
on  behalf  of  the  said  council,  by  such  person  as  they  shall  authorize  for 
that  purpose,  of  any  such  refusal  or  wilful  neglect  as  aforesaid,  to  any 
justice  of  the  peace  *'  &c.,  **  such  justice  is  hereby  authorized  and  required 
to  issue  a  warrant  under  his  hand  and  seal  for  bringing  such  officer  before 
any  two  justices  of  tlie  peace  *'  &c. ;  «  and  upon  the  said  officer  appearing, 
or  not  being  found,  it  shall  be  lawful  for  such  justices  to  hear  and  deter- 
mine the  matter  in  a  summary  way ;  '*  moneys  found  due  are,  on  nonpay- 
ment, to  be  levied  by  distress  and  sale ;  **  and  if  sufficient  goods  shall  not 
be  found  to  satisfy  the  said  moneys  and  the  charges  of  the  distress,  or  if  it 
shall  appear  to  such  justices  that  such  officer  has  refused  or  wilfully  neg- 
lected to  deliver  such  account,  or  the  vouchers  relating  thereto,  or  such 
list  as  aforesaid,  or  that  any  books,  papers,  or  writings  relating  to  the  ex- 
ecution of  this  act  remain  in  the  hands  or  in  the  custody  or  power  of  such 
officer,  and  that  he  has  refused  or  wilfully  neglected  to  deliver  the  same, 
or  to  give  satisfkction  respecting  the  same  as  aforesaid,*'  power  is  given  to 
the  justices,  and  they  are  required,  to  commit  such  offender  to  the  gaol 
&C.,  until  he  shall  have  paid  &c.,  or  compounded  with  the  council,  and 
paid  the  composition,  or  until  he  shall  have  delivered  a  true  account  as 
aforesaid,  together  with  such  vouchers  &c.,  or  until  he  shall  have  delivered 
up  such  books  &c,  or  have  given  satisfaction  in  respect  tliereof,  to  the 
said  council  &c. ;  imprisonment  **  for  want  of  sufficient  distress  only  *'  is 
limited  to  three  calendar  months :  Provided  also,  &c.  (proviso  as  stated 
above  in  the  text). 
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action  against  any  such  officer  so  oflTending  as  aforesaid,   Queem*9  Bench. 

or  against  any  surety  for  any  such  officer,  but  sucji  ' 

officer  shall  not  be  sued  by  action  and  also  proceeded       Mayor  of 
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against  in  a  summary  manner  by  virtue  of  this  act  for  ▼• 

the  same  cause.  The  power  to  appomt  and  remove 
the  town  clerk  and  other  officers  b  given  to  the  council 
by  sect.  58  ;  and  sect.  65  gives  the  council  authority  to 
remove  officers  who  were  in  office  at  the  time  of  the  first 
election  of  councillors  under  the  statute ;  and  enacts  that 
^  every  officer  who  shall  be  in  possession  or  receipt  of 
any  moneys,  goods,  valuable  securities,  books,  and  papers 
belonging  to  or  concerning  the  body  corporate  whose 
officer  he  is  shall  deliver  up  and  account  for  the  same 
to  the  council ;"  ^  and  the  council  shall  have  the  same 
remedy  against  such  officer  to  recover  the  same  as  is 
hereinbefore  provided  in  the  case  of  officers  appointed 
by  such  council.''  In  Baylts  v.  Strickland  (a)  it  was  held 
that  sect.  65  virtually  incorporated  the  whole  course  of 
proceeding  pointed  out  by  sect.  60,  so  that  justices  of  the 
peace  had  jurisdiction,  on  an  information  laid  by  the 
mayor  against  a  person  who  had  been  crier  to  the  cor-^ 
poration  before  the  passing  of  the  act,  but  had  been 
removed  from  the  office  by  the  council  under  the  act,  to 
convict  the  defendant  for  neglecting  to  deliver  up  the 
corporation  bell  to  the  town  clerk,  who  was  authorized 
by  the  council  to  receive  the  same ;  and  in  the  case  In 
tke  matter  of  the  Justices  of  Gatesliead{b)  it  was  held 
that  the  justices  for  the  county  have  this  jurisdiction 
as  well  as  the  justices  for  the  borough.  In  this  case, 
therefore,  there  being  no  circumstances  which  ob- 
struct the  proceeding  in  the  way  of  summary  remedy, 

(a)  iM.i  G.  591.  (b)  6  A.  i  E.  550,  note  (a). 

F   4 
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Foiutne  VJIL  there  is   no  reason   for   departing  from    the  general 
*  _  ''wle,  that,  where  a  statute  creates  a  new  right  or   a 
UcLTi^L     °^^  offence,  and  appoints  a  specific  remedy,  that  par- 
"'  ticular  remedy  must  be  pursued,  and  no  other ;  Castltfs 

Case  (a),  Regina  v.  Wigg  (J),  Rex  v.  Robinson  (c) : 
other  authorities  in  support  of  this  proposition  are  col- 
lected in  note  (4)  to  Rex  v.  Dickenson  (rf).  This  count 
is  carefully  framed  on  the  statutory  duty,  and  not  on  any 
supposed  duty  at  common  law  to  do  the  same  acts ;  in- 
deed, the  omitting  to  keep  and  deliver  such  accounts 
and  lists  is  clearly  not  an  offence  at  common  law ;  and  it 
must  be  in  respect  of  matters  which  were  offences  before 
the  statute  that  the  statute  preserves  the  '^  remedy  by 
action  against  any  such  o£Scer  so  offending  as  aforesaid.'' 
Before  the  statute,  corporate  officers  were  liable  in 
trover  or  detinue  for  refusing  to  give  up  documents,  the 
property  of  the  corporation  ;  in  like  manner,  they  were 
liable  to  account  for  the  moneys  of  the  corporation  re- 
ceived by  them ;  and  they  frequently  gave  bonds  con- 
ditioned for  the  due  performance  of  their  duties  (see 
sect.  58),  on  which  they  and  their  sureties  may  be  sued 
for  any  omission  to  keep  and  deliver  proper  accounts 
and  lists:  these  are  the  remedies  by  action  that  are  not 
to  be  prevented  or  abridged. 

The  count  is  also  bad  for  the  reasons  pointed  out  as 
grounds  of  special  demurrer.  First,  the  allegation 
that  the  council  duly  authorized  and  appointed  Alfred 
Bgginton  to  receive  &c.  is  insufficient,  in  not  shewing 
any  directions  by  the  council,  to  satisfy  the  words  ^^  in 
such  manner  as  the  said  council  shall  direct,"  nor  whe- 
\  ther  JEgginton  was  appointed  under  the  corporate  seal, 

(a)  On,  Jae,  64S.  (6)  2  Salk.  460. 

(c)  2  Butt,  799.  803.  {d)  1  Wm,  Saund,  135  6.  6th  ed 
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or  even  in  writing.    IColeridge  J.     Tlie  council  are  not  Qteen^f  Bench. 

I  corporation.]     They  alone  can  use  the  common  seal :   '__ 

the  corporation  acts  only  by  them :  it  is  only  the  notice 
requiring  the  delivery  of  the  account  &c.  that  is  suffi- 
ciently authenticated  by  the  signatures  of  any  three  or 
more  of  the  council.  [Coleridge  J.  That  is  the  only 
proceeding  on  this  subject  which  the  statute  requires  to 
be  in  writing:  it  does  not  mention  the  common  seal.] 
It  cannot  be  sufficient  to  say  ^^  duly  authorized.**  [Wight" 
man  J.  That  general  form  of  allegation  is  insufficient 
only  when  some  particular  mode  of  proceeding  is  re- 
qoiredy  which  is  not  so  here.] 

The  count  is  also  defective  in  not  shewing  that  the 
matters  referred  to  were  committed  to  the  defendant  by 
Tirtue  of  the  act,  or  in  respect  of  his  office  as  town 
derk,  nor,  as  to  vouchers,  that  he  ever  had  any;  nor 
that  he  ever  made  any  payments  for  the  corporation. 
[Coleridge  J.  The  count  follows  the  words  of  the  act, 
allying  that  the  matters  were  committed  to  the  de- 
fendant's charge  by  virtue  of  the  act] 


JVilleSy  contra,  was  desired  by  the  Court  to  confine 
himself  to  the  question  whether  the  action  would  lie. 
If,  in  consequence  of  the  defendant's  breach  of  duty,  the 
corporation  were  to  sustain  any  injury,  an  action  would 
lie  for  such  breach  of  duty,  unless  the  section  shews  that 
it  would  not  lie.  Cases  may  be  put  shewing  that  the 
remedy  before  justices  is  not  coextensive  with  the  duty. 
Suppose  a  debt  to  be  due  to  the  corporation,  and,  in 
consequence  of  the  officer's  omission  to  give  the  list  of 
debtors,  the  time  of  recovering  it  within  the  Statute  of 
Limitations  to  expire  before  the  corporation  could  sue ; 
would  not  the  officer  be  compelled  in  an  action  to  pay  the 
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Mayor  of      which  have  been  cited  shew  only  that  no  indictment 
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^-  would  lie.  not  that  an  action  will  not  lie  for  an  injury 

sustained  by  the  breach  of  duty.  Where  a  statute  im- 
poses a  duty  on  a  public  officer,  he  is  responsible  for 
neglect  of  that  duty  to  any  party  sustaining  damages 
by  the  neglect;  Barry  v.  Amaud{a).  (He  was  then 
stopped  by  the  Court.) 

Lord  DfiNMAN  C.  J.  It  is  clear  that  the  action  lies. 
The  statute  indeed  provides  a  particular  mode  of  ob- 
taining the  documents  in  respect  of  which  the  action  is 
brought;  but  it  does  not  follow  that  the  corporation 
could  avail  themselves  of  this  remedy  before  they  had 
sustained  irreparable  damage  from  the  detention.  That 
is  a  sufficient  foundation  for  an  action  on  the  case. 

Williams  J.  Mr.  Willes  is  well  founded  in  his  dis- 
tinction as  to  the  cases  that  have  been  cited  in  the  argu- 
ment for  the  defendant.  It  may  be  true  that  the  ap- 
pointment of  a  particular  proceeding  by  sect  60  would 
exclude  the  remedy  by  indictment ;  but  it  cannot  ex- 
clude an  action  on  the  case  for  damages. 

.  Coleridge  J.  I  am  of  the  same  opinion.  The 
proviso  does  not  give  the  right  to  sue  for  a  breach  of 
the  statutory  duty,  but  leaves  the  case  as  it  was  before: 
then,  the  earlier  part  of  sect.  60  having  imposed  the 
duty,  an  action  clearly  lies  for  the  breach  of  it.     The 

(a)  \OA,i  EL  646. 
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summary  remedy  is  by  no  means  coextensive  with  the   Queen^s  Bench. 
bjury.  ' 
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WiGUTMAN  J.     If  any  effect  is  to  be  iriven  to  the       ^    "- 

^  °  SiMnov. 

proviso,  it  clearly  shews  that  the  remedy  by  action  is 
not  taken  away. 

Judgment  for  the  plaintiffs  {a). 


(a)  Reported  by  R.  Hail,  Esq. 


The  Queen  against  Edward  Coles.  Wednesday, 

Nwember\2^, 

TN  Michaelmas  term,  1844,  a  certiorari  issued  on  the  a  tableof  the-^ 
application  of  Edward  Coles,  clerk  of  the  peace  for  ^to^^'*''' 
the  county  of  Somerset,  to  remove  into  this  Court  an  *?^®"  ^J  ^ 

^  '  ^  clerk  of  the 

order  made  at  the  last  precedins:  Quarter  Sessions  for  p««»  for  the 

^^  °  ,  county  of  & 

SomersetMre,  and   which    order  was   returned  in   the  was,  in  isae, 

duly  settled 
following  form.  and  approved 

"  Ordered  that  no  ofiBcer  of  this  Court  do  hereafter  and  con^med*' 
take  or  demand  any  fee  or  payment  whatsoever  from  /ssiie  u^er* 
any  defendant  in  misdemeanor.''  ***f:  ^^  ^1  ^* 

^  c.  91.       It 

In  the  same  term  a  rule  nisi  was  obtained  for  quashinc:  autjiorixed  the 

^  °    taking  of  tra- 

the  order.  verse  and  other 

fees  from  de- 

The  certiorari  issued,  and  the  rule  was  obtained,  on  fendante  in 

misdemeanor, 
and  was 
acted  upon   till    1S44,  when  the  sessions  made  an  order  that  no  officer  of  the  Court 
ibocild  thereafter  take  or  demand  any  fee  or  payment  from  any  defendant  in  misdemeanor. 
Sitt.  8  &  9  FkL  c.  1 14.  was  afterwards  passed,  which  prohibits  the  taking  of  certain  fees 
from  defendants  who  are  acquitted,  or  discharged  by  proclamation. 

Held,  on  motion  to  quash  the  above  orders,  removed  by  certiorari : 

That  the  order  was  a  judicial  proceeding,  removeable  by  certiorari. 

Tliat  the  order  was  illegal,  assuming  to  abolish  fees  which  had  been  regularly  ascertained 
under  Stat.  57  G.  3.  c.  91. ;  and 

Hiat,  Stat.  8  &  9  Vict.  c.  114.  not  having  prohibited  all  such  fees,  this  Court  was  bound 
l»  intcffcre  by  quashing  the  order. 
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Volume  Fill,    the  affidavit  of  ColeSf  which  stated,  in  substance,  that 

1  Q^  e 

'___  from  the  time  of  his  appointment  to  the  office  of  clerk 

The  QuKEN  of  the  peace,  in  1810,  to  the  making  and  confirming 
Coles.  of  the  hereinafter  mentioned  table,  he  was  in  receipt 
of  the  fees  and  emoluments  of  his  office,  including  cer- 
tain fees  taken  from  defendants  in  misdemeanor,  which 
he  verily  believed  were  of  such  a  description  and  nature 
as  were  taken  by  his  predecessors  in  office:  that  a 
table  of  the  fees  and  allowances  to  be  taken  by  the 
clerk  of  the  peace  for  the  county  of  Somerset^  came 
into  force  in  1826,  having  been  ascertained,  approved 
and  confirmed  pursuant  to  stat.  57  G.  3.  c.  91.,  and 
had  thenceforth  been  acted  upon  to  the  time  of  the 
order  in  question,  and  still  continued  in  force.  This 
table,  which  was  annexed  to  the  affidavit,  was  headed 
"  Somerset  Table  of  fees  and  allowances  to  be  taken 
by  the  clerk  of  the  peace  for  the  county  of  Somerset^ 
ascertained,  made  and  settled  at  the  General  Quarter 
Session  of  the  peace,  held  at"  &c.,  17th  October 
1825;  "approved  at  the  next  succeeding  General 
Quarter  Session  of  the  peace  held  "  at  &c.,  9th  January 
1826;  "and  ordered  to.be  laid  before  the  Judges  of 
Assize  at  the  next  assizes  to  be  holden  for  the  said 
county,  pursuant  to  the  statute  of  57  G.  3.  c.  91."  The 
ratification  by  the  Judges  of  Assize  was  subscribed  as 
follows:  ^^  Somerset  Lent  assizes,  1826.  Ratified  and 
confirmed,  with  the  amendments  to  which  our  initials 
are  affixed.    «/.  Burrough.     &  GaseleeJ* 

In  the  body  of  the  table  the  fees  were  classed  under 
various  heads ;  of  which  one,  that  of  Articles  of  the  Peace^ 
distinguished  between  the  fees  to  be  paid  by  the  ex- 
hibitant  and  those  to  be  paid  by  the  defendant;  but 
under  the  other  heads  the  table  did  not  expressly  shew 
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the  party  by  whom  the  respective  fees  were  to  be  pay- 
able :  e.  g.  under  the  head  Indictment  were  fourteen 
sabdivbions,  two  of  which  stood  as  follows. 


Indictment. 


£ 
0 
0 


0 
0 
0 


0 
0 
0 


0 

5 

0 

0 

4 

0 

0 

0 

8 

0 

12 

6 

0 

12 

6 

0 

2 

0 

QveerCt  Bench. 
1845. 

Tbe  Quuv 

Y. 

CoLn. 


d. 

0 
6 


8 

4 
8 


1.  Drawing  every  indictment  in  felony 
The  like  for  assault         .  -  - 

Drawing  every  special  indictment  for  an 

assault  or  misdemeanor,  per  folio 
Engrossing  thereof,  per  folio 
Copy  of  every  indictment,  per  folio 
4.  Indictment  for  an  assault  or  misdemeanor 
discharged  before  traverse  on  agreement  with 
the  prosecutor  c^er  process  issued : 

Warrant         -  -  -  - 

Appearance    -  -  -  - 

Copy  indictment,  per  folio 

Pleading  guilty,  and  submission 

Entering  judgment      -  -  - 

Reading  and  filing  release 
If  more  than  one  warrant  has  issued,  add 

5s,  for  every  session  after  the  first. 

The  table  contained  also  traverse  and  other  fees, 
which  were  in  effect  payable  only  by  defendants  in  mis- 
demeanor. The  order  was  made  on  the  motion  of 
Mr.  Escottj  one  of  the  magistrates  for  the  county,  after 
notice,  in  the  terms  of  tbe  order,  at  the  last  preceding 
Summer  sessions. 

The  affidavits  in  answer  stated,  in  substance,  that 
no  evidence  existed  of  the  clerk  of  the  peace  for 
Somerset  having  taken  fees  from  defendants  in  misde* 
meanor  before  Mr.  Coles  was  appointed  to  the  office; 
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!.  _   them  when  the  payment  was  resisted ;  and  that  in  thirty 

le  QuKKN     ^^^  counties  and   seventy  two   boroughs  in   England 

Coles.         ^jjj  WdUs  the  clerks  of  the  peace  did  not  require  or 

take  any  fees  from  defendants  in  misdemeanor ;  that  the 

order  had  not  been  drawn  up,  in  form  as  returned,  by 

the  direction   of  the   Quarter   Sessions,  but  that   the 

only  entry  in  the  book  wherein  the  proceedings  of  the 

sessions  were  entered  was  a  minute  that  Mr.  Escotfs 

motion  had  been  made  and  seconded,  and  carried  by  a 

majority,  not  specifying  the   terms   or  subject  of  the 

motion. 

Sir  F,  ThesigeTj  Attorney  General,  Sir  Fitzrqt/  Kellt/f 
Solicitor  General,  and  Montague  Smith  now  shewed  cause. 
A  certiorari  lies  only  to  remove  judicial  proceedings, 
but  this  is  not  a  judicial  order.  [Coleridge  J.  Are  not 
many  administrative  orders  of  magistrates  removable  by 
certiorari?]  Not  unless  the  certiorari  is  given  by 
statute,  as  is  the  case  with  respect  to  certain  orders 
under  the  acts  for  regulating  municipal  corporations. 
In  Bex  v.  Lediard  (a)  it  was  held  that  a  certiorari 
does  not  lie  for  removing  a  ministerial  warrant  of  a  jus- 
^  tice  of  the  peace.     In  Rex  v.  Ltoj/d  (6),  where  a  cer- 

tiorari had  issued  to  remove  an  order  of  sessions  for 
the  employment  of  an  attorney  to  conduct  a  certain 
prosecution  at  the  county  expense,  the  Court,  though 
they  admitted  that  the  order  was  illegal,  quashed  the 
certiorari ;  and  BuUer  J.  said :  "  The  certiorari  ought 
not  to  have  issued.  It  is  settled  in  the  case  of  Sex  v. 
Lediard  (a),  that  a  certiorari  does  not  lie  to  remove  any 
other  than  judicial  acts."     [  Wightman  J.  Why  is  it  as- 

(a)  Seofer,  6.  (6)  Caid,  S09. 
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trative?    Lord  Denman  C.  J.  A  judicial  body  makes * 

an  order  on  its  o£5cer  as  to  all  misdemeanors.     Is  it  to    '^^^  Qokk 

Y. 

be  contended  that  this  b  not  a  judicial  proceeding  f]       CoLn. 
It  is  a  mere  general  order,  touching  no  particular  cause. 
On  reference  to  the  authorities  which  are  collected  in 
Tomlins^s  Lam  Dictionary^   tit.  Certiorari^  it  will  be 
found  that  the  control  over  inferior  courts  by  means 
oT  this  writ  b  exercised  only  as  to  judicial  proceedings 
between  parUes.     If  it  be  objected  that  the  orders  of 
the   Poor    Law   Commissioners  are  removed  in  this 
manner,  it  may  be  observed  that  they  are,  in  substance, 
judicial  proceedings  between  party  and-  party.     A  cer- 
tiorari lies  in  all  judicial  proceedings  in  which  a  writ 
of  error  does  not  lie,  to  enable  this  Court  to  do  the 
jostioe  which  has  not  been  done  in  the  inferior  court ; 
but  what  can  the  Court  do  in  this  case  further  than 
expressing  an   opinion  on  the  legality  of  the  order  ? 
\Coltridge  J.  In  WiUiams  v.  Lord  Bagot{a)  this  Court  or- 
dered the  practice  of  the  inferior  court  to  be  returned.] 
The  Court  may  always,  by  certiorari,  learn  anything 
which  the  inferior  court  can  inform  it  of  in  aid  of  the 
admistration  of  justice :  but  here  there  is  no  cause  in 
which  the  Court  can  give  judgment.    .  This   is   not 
only  no  judicial  order,  but  a    nullity :    it   is   a  mere 
minute  of  a  resolution  of  justices  never  drawn  up  as  an 
order.     ^Coleridge  J.  What  is  a  minute  but  instructions 
for  an  order?     If  no  order  has  been  drawn  up,  the  ses- 
sions must  make   their  o£5cer  draw  one  up.]     If  the 
fees  are  legal,    Cofcs  may    take   them   notwithstanding 
the  order,  which  would  be  no  evidence  against  him  on 
an  indictment  for  extortion. 

(a)  4  DowL  ^  n.  315. 
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But,  assuming  that  the  order  can  be  brought  iipt 
the  fees  which  it  abrogates  are  iilegaL     They  canti^ 
be  claimed  by  prescription ;  for  the  office  of  clerk 
the  peace   has  been  created  within  the  time  of  legi 
memory;    Harding  v.  Pollock  {a),     Keith  er  could  th< 
Crown  grant  such  fees.     In  2  Inst,  S09f  210.,    Loi 
Coket   in    commenting  on   stat    Westminsier^  (9  Ed,  I 
c.  26*  )>  points  out  that  the  words  *^nor  other  the  king't 
oflBcer"    must   be   understood  to   mean   all   '*  inferior, 
ministers  and  ofBcers  of  the  king,  whose  offices  do  any 
way  concern  the  administration  or  execution  of  justice^ 
or  the  common  good  of  the  subject,  or  for  the  king'j 
service ;  that  none  of  the  king's  officers  or  ministers  di^ 
take  any  reward  for  any  matter  touching  their  offices^ 
but  of  the  king*"      He  observesi  that  the  statute 
made  in  affirmance  oF  a  fundamental  maxim  of  ihe, 
common  law,  and,  remarking  tliat  some  acts  of  parlia* 
ment  changing  the  rule  of  the  common  law  have  givei 
to  the  ministers  fees  in  some  particular  cases  to  be  taketi 
of  the  subject,  adds  :  *^  but  at  ihis  day  they  can  take  no 
more  for  doing  their  office,  than  have  been  since  tbia. 
act  allcwed  to  them  by  authority  of  parliameaL"     T( 
the  like  effect  are  2  Imt   17&»    4  hui.  S71,    274 
S  Bac.  Abr,  5pS.  (ed,  7.)  tit.  Fees  (A).    The  principl 
that  no  officer  can  claim  a  fee  except  by  ancient  usagt 
or  act  of  parliament,  was  admitted  by   the  Court   ii 
Meeiwood  v.  Finch  {b)^      It  will  not  be  contended  thai 
the  clerk  of  the  peace  has  a  prescriptive  rigtst  to  jut; 
of  these  fees ;  even  if  they  could  be  taken  by  cugtom 
must  be  by  uniform  invariable  custom,  the  existence 
which  is  n^alived  here  by  the  usage  of  tliirty  two  cuun* 


Ca)  6  Bi^g.  t&  4^ 


(5)  S  A  M  320. 
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ties  and  seventy  four  boroughs.     [Lord  Detiman  C.  J.   Ctt«f«*i  Bench, 

The  circumstances  under  which  these  fees  are  not  taken 

Id  those  places  do  not  appear.  Different  Judges  may  ^®  Qdk«k 
have  formed  different  opinions  as  to  particular  fees ;  or  Coles. 
certain  clerks  of  the  peace  may  have  thought  proper 
Dot  to  enforce  them.  The  parties  who  support  this 
order  must  be  prepared  to  contend  that  no  one  fee  in 
the  list  of  fees  abolished  by  it  can  be  legally  taken  from 
defendants  in  misdemeanor.] 

The  only  remaining  question  is,  whether  there  is  any 
statote  by  which  these  fees,  or  any  of  them,  are  autho- 
rised.    The  only  statute  which  can  have  that  effect  is 
stit  57  G.  3.  c.  91.,  which,  after  reciting  that  '*  doubts 
have  arisen  touching  the  fees  and  allowances  due  and 
to  be  made  to  the  clerks  of  the  peace  of  the  several 
coanties  and  other  divisions  in  England  and    WaleSy^ 
authorises  the  justices,  in  general,  annual  or  quarter  ses- 
sions  (as  the  case  may  be),  to  ascertain,  make  and  settle 
a  table  of  fees  and  allowances  to  be  taken  by  the  clerk  of 
the  peace,  subject  to  the  approbation  of  the  justices  at 
the  then  next  sessions :  the  table  so  approved  is  to  be 
laid  before  the  Judges  of  Assize,  or,  in  certain  cases,  the 
Justices  at  the  next  assizes  for  the  adjoining  county, 
who  "  are  hereby  authorised  to  ratify  and  confirm  such 
tables  respectively,  either  as  settled  and  approved  as 
aforesaid,  or  with  such  alterations,  additions  and  im- 
provements as  to  such  judges  and  justices  last  men- 
tioned shall  appear  to  be  just  and  reasonable."     The 
statute  then  authorises  the  justices  in  sessions  from  time 
to  time  in  like  manner  to  make  other  tables  of  fees,  to 
be  approved  of,  ratified  and  confirmed  in  like  manner, 
"which  fees  and  allowances  contained  in  such  tables 
respectively,  when  so  made  and  approved,  and  after- 
roL.  VIII.  N.  s«  G 


V, 

CoL£S. 
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Foiume  VIII.   ^grds  ratified  and  confirmed  as  aforesaid,  shall  be  the 
1845.  .  ' 

only  fees  and  allowances  which  shall  be  taken  by  the 

clerks  of  the  peace  of  the  several  counties  and  places  for 
which  such  tables  respectively  shall  be  so  made,  ap- 
proved, ratified  and  confirmed,  from  and  after  such 
ratification  and  confirmation  thereof  respectively ;  any 
thing  in  any  act  or  acts  of  parliament,  or  any  law,  usage 
or  custom  to  the  contrary  in  anywise  notwithstanding." 
This  statute  does  not  authorise  the  creation  of  new  fees; 
it  only  provides  a  mode  of  ascertaining  and  limiting  the 
amount  of  such  lawful  fees  as  were  already  taken.  It 
certainly  docs  not  authorise  the  imposition  of  fees  to  be 
paid  by  defendants,  which  would  be  contrary  to  the 
common  law,  and,  where  made  a  condition  precedent 
to  the  trial  of  an  offender,  would  impede  the  course  of 
justice.  So  far  as  the  table  authorises  any  such  fees 
it  is  illegal.  So  far  as  any  of  these  fees  may  be  law- 
fully taken  from  any  other  quarter  they  are  not  dis- 
turbed by  this  order,  which  merely  says  that  the  fees 
shall  not  be  taken  from  defendants.  In  most  of  the 
instances  the  table  itself  does  not  |>oint  out  by  whom 
the  fee  is  to  be  paid :  it  is  left  uncertain  whether  a  de- 
fendant is  not  to  pay  for  the  warrant  for  his  own  appre- 
hension. {Coleridge  J.  Whoever  wants  the  thing  in 
respect  of  which  the  fee  is  made  payable  must  pay  the 
fee ;  the  prosecutor  if  he  takes  out  a  warrant ;  the  de- 
fendant if  he  enters  an  appearance.]  If  there  be  any 
doubt  as  to  the  right,  the  justices  have  exercised  a  rea- 
sonable discretion  in  directing  their  officer  not  to  take 
the  fees  until  the  right  is  settled.  This  case  is  one  of 
those  in  which  the  Court,  in  the  exercise  of  its  discre- 
tion, will  refuse  to  interfere;  for,  since  the  making  of 
this  order,  stat.  8  &  9  Vict.  f.  114.  has  passed,  prohibiting 
the  fees  which  it  was  the  object  of  the  order  to  nbolibhi 
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Crowder^  Kitiglaie  Seijt.  and  Moody^  contra.     It  is  Q^ten't  Bench. 

too  late  to  object  to  the  issuing  of  this  certiorari  after   '__ 

the  rule  for  quashing  the  order  has  been  enlarged  by     The  Qokkk 
consent;  Rex  v.  Hartshorn  {a) :  and,  though  the  order  is        Coles. 
I  nullity  in  fact,  it  is  not  a  nullity  on  the  face  of  it ;  and 
it  is  a  judicial  order.     [Lord  Denman  C.  J.    The  Court 
entertain  no  doubt  as  to  its  being  a  judicial  order.] 

If  any  one  fee  in  the  table  is  proper  to  be  paid  by  a 
defendant,   the  order  is  wrong   in   substance.     As  to 
many  of  them,  such  as  the  fees  on  traverses,  on  agree- 
ments with  the  prosecutor,  and  on  recognizances,  it  is 
reasonable  that  the  defendant  should  pay  them,  for  in 
each  of  these  cases  the  proceeding  is  taken  at  his  in-> 
stance  and  for  his  benefit.     But  it  is  said  that  none  of 
these  fees  are  sanctioned  by  usage  or  by  statute.     It  is 
setded  that  officers  of  courts  of  justice  are  entitled  to 
some  fees  for  their  trouble ;  Regina  v.  Baker  (b) :  and 
Stat.  51  G.  3.  c.  91.  recognised  the  existence  of  some 
fees  to  be  lawfully   taken  by  the  clerk  of  the  peace ; 
therefore    the    objection    that    the   oflBce  was   created 
within  the  time  of  legal  memory  cannot  prevail.     But 
Stat.  S5  G,  S.   c.  50.  ss.  4,  5.  distinctly  recognises  the 
practice  of  charging  fees  on  defendants.     After  reciting 
(lecL  4)  that  *'  it  is  customary  for  clerks  of  the  assize, 
derb  of  the  peace,"  and  other  oflBcers^  ^^  to  demand 
tod  take  from  persons   indicted,   divers   sums   in  the 
way  of  fees,"  it  is  enacted  that  every  prisoner  charged 
with  or  indicted  for   felony   or  misdemeanor,  against 
whom   no   bill  shall    be  found,  or    who   shall   be  ac- 

(•)  2  Burr,  1A5»  The  preseDt  case  stood  in  the  Crown  paper  ;  and  the 
^^  «•*  enlarged  from  term  to  term  as  of  course,  till  its  turn  for  hearing 
ewe  00. 

(*)  lA.^  EL502. 
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Volume  VIIL    quitted,  or  who  shall   be  discharged  by  proclamation 
[__   for  want  of  prosecution,  "shall  be  immediately  set  at 

The  QtrpEN  large,  without  payment  of  any  fee  or  sum  of  money,  for 
Coles.  or  in  rcspcct  of  his,  her  or  their  discharge,  to  any  per- 
son or  persons  whomsoever ; "  and  (by  sect.  5)  "all  such 
fees  as  have  been  usually  paid  or  payable  to  the  several 
clerks  of  assize  and  clerks  of  the  peace,"  &c^  "  in  any  of 
the  cases  aforesaid,  shall  absolutely  cease,  and  the  same 
are  hereby  abolished  and  determined ;  and,  from  and 
after  the  passing  of  this  act,  no  clerk  of  assize,  clerk  of 
the  peace,"  &c.,  "  shall  ask,  demand,  take  or  receive 
any  sum  or  sums  of  money,  from  any  of  the  said  pri- 
soners as  fees,  for  or  in  respect  of  his,  her  or  their  dis- 
charge:"  and  sect.  7  provides  for  an  indemnification  to 
the  clerk  of  the  peace  for  these  fees ;  which  would  hardly 
have  been  done  had  all  fees  from  defendants  for  mis- 
demeanor been  necessarily  illegal.  Stat.  8  &  9  Vict* 
c.  1 14.  extends  the  provisions  of  stat.  55  G.  S.  c.  50.  to 
all  persons  charged  with  felony  or  misdemeanor,  whe- 
ther prisoners  or  not,  and  adds  "  that  it  is  not  and  shall 
not  be  lawful  to  demand  or  take  from  any  such  persons 
any  fee  for  their  appearance  to  the  indictment  or  inform- 
ation, or  for  allowing  them  to  plead  thereto,  or  for  re- 
cording their  appearance  or  plea,  or  for  discharging  any 
recognizance  taken  from  any  such  persons,  or  any  surety 
or  sureties  for  them."  This  statute  is  subsequent  to  the 
order  now  under  consideration,  and  may  make  it  neces- 
sary to  amend  the  table  in  the  manner  provided  in  that 
behalf  by  stat.  57  G.  8.  c.  91.;  but  it  inferentially  recog- 
nizes the  legality  of  fees  charged  upon  defendants,  and 
does  not  abolish  fees  on  traverses,  or  other  proceedings 
between  the  recording  of  the  plea  and  the  trial.  In 
order  to  support  any  particular  fee  as  the  customary 
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fee,  the  usage  need  not  be  either  uniform  tliroughout   Queen'*  Bench, 

England^  or  immemorial  in  point  of  time ;  the  fees  to [ 

be  ascertained  under  the  statute  are  those  which  at  the  ^^  Q^^**" 
time  of  settlement  are  usually  paid  in  the  particular  Colx«. 
coarL  ^  The  fees  in  sessions,  for  traversing,  trying, 
or  discharging  indictments,  discharging  recognizances 
and  the  like,  do  vary  according  to  the  different  customs 
in  different  places;''  3  Bw-n's  Just.  213.  (a).  Cole- 
ridge  J.  also,  in  Regina  v.  Baker  {b)^  recognizes  the 
difierent  practice  of  different  courts  in  this  respect. 
Id  Regina  v.  Bishop  (c)  a  defendant,  under  indict- 
ment for  perjury,  had  traversed,  and  entered  into 
recognizance  to  appear  and  try  his  traverse  at  the 
next  assizes,  at  which,  in  order  to  avoid  the  payment 
oThb  traverse  fees,  he  offered  to  surrender  himself  and 
take  his  trial :  this  being  refused,  his  counsel  brought 
the  matter  before  the  Court  there;  and  Coleridge  J. 
said:  ^^  I  can  only  take  the  words  of  his  recognizance 
as  I  find  them ;  and  I  understand  the  practice  is  to 
require  payment  of  the  fees  before  the  traverse  can 
be  entered.  On  the  Oxford  circuit,  the  clerk  of  the 
Crown  receives  a  salary,  and  is  accountable  for  all  the 
ftes,  so  that  it  is  impossible  for  him  to  remit  any  of 
them;  and  I  think  it  far  better  that  their  payment 
should  be  insiMed  upon  in  all  cases,  and  that  the  legis- 
httore  should  interfere  to  direct  a  compensation  to  the 
officers,  if  that  be  thought  advisable." 

Thb  order  is  also  bad  as  being  an  attempt  by  n 
simple  order  of  sessions  to  repeal  a  table  regularly  settled 
and  ratified  under  stat.  57  G.  3.  c,  91.,  which  cannot 

(fl)  Doyleyand  IfiUiamt^s  edition.  Criminal  Law; ih  Extortion,   2  Bum*s 
^vt,  10S7.,  tit  Extortion;  29th  ( Chitty  ^  Sere's)  edition. 
(*)  1  A.t  E.  18.  (c)  Car.  fr  Mcartli.  302. 
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Vohwie  viiL   legally  be  altered  except  by  a  similar  proceeding  under 
that  statute. 


The  QuBBH 

V. 

Coles.  Lord  Denman  C.  J.    It  appears  to  me  that  the  order 

cannot  be  sustained.  The  first  document  to  which 
we  are  referred  is  a  table  of  fees  which  was  settled  in 
the  year  1826,  under  the  authority  of  stat.  57  G.  S. 
r.  91.  and  with  the  sanction  of  two  Judges  of  Assize 
then  going  the  circuit.  That  table  is  prima  facie  a 
statement  of  fees  that  ought  to  be  paid,  and  imports 
that  they  had  been  ascertained  to  be  legally  due.  The 
justices  in  sessions  and  Judges  had  no  power  under  the 
statute  to  create  fees :  they  had  power  to  ascertain  those 
which  legally  had  been  paid,  and  to  prescribe  those 
which  for  the  future  should  be  paid.  But  those  which 
were  to  be  paid  for  the  future  were  required  to  be  fees 
to  which  the  party  had  been  liable  before  the  making 
of  the  table.  I  am  not  sure  that  my  brother  Kinglake 
is  not  well  founded  in  his  argument  that  this  table 
alone  is  sufficient  to  shew  the  authority  of  the  clerk  of 
the  peace  to  take  the  fees  which  are  now  complained 
of;  but,  in  addition  to  this,  it  is  perfectly  clear,  from 
stat.  55  G.  3.  c.  50.,  that  fees  of  this  description  were 
formerly  payable  by  defendants ;  and,  if  so,  it  is  quite 
clear  that  the  sessions  have  assumed  to  do  more  than 
they  had  any  right  to  do  when  they  say,  as  they  do  in 
this  order,  that  none  of  these  fees  shall  be  payable  in 
future  by  any  defendant  in  misdemeanor.  Then,  having 
these  matters  brought  before  us  in  this  manner^  we  are 
bound  to  say  that,  the  rights  of  the  officer  of  the  Court 
having  been  thus  judicially  ascertained,  the  sessions 
have,  in  making  this  order,  assumed  a  power  which 
does  not  properly  belong  to  them.     This  is  a  judicial 
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order  on  a  matter  of  great  importance,  and  I  think  we  Qwen's  Bench. 

are  not  at  liberty  to  decline  the  exercise  of  our  jurisdic-  ' 

tioD,  though  it  is  not  imperative  on  us  to  interfere  in     The  Qitbik 
every  case  where  right  has  not  been  done.  Coles. 

Williams  J.    It  has  been  properly  conceded  that,  if 
in  any  single  instance  any  fees  were  legally  payable  by 
deCmdants  in  misdemeanor,  this  order,  which  suppressed 
ill  such  fees  without  exception,  cannot  be  supported. 
For  the  reason  already  stated  by  my  Lord,  I  think  that 
t  presumption  in  favour  of  some  such  fees  arises  from 
sUt  57  G.  3.   c.  91. ;    for,  as   that   did   not  give  the 
power  of  making  new  fees,  but  provided  the  means  for 
settling  existing  fees,  it  seems  to  follow  that  some  such 
fees  must  have  been  payable  before.-      Then  stat.  55 
6.3.  c.  50.  distinctly  recognizes  fees  of  this  descrip- 
tion as    being  at  that  time   due   and    payable.     The 
statute  8  &  9  VicL  c.  114.  might    have   caused   some 
hesitation   in    the   Court  as   to    the    propriety  of  in- 
terfering in  the  matter,  if  it   could  be  seen  that  this 
order  only  did  what  tliat  act,  passed  since  the  date  of 
the  order,    has  now  done:  but,  on  referring  to  that 
statute,  it  is  quite  clear  that  the  order  was  not  in  sub- 
stance a  mere  anticipation   of  its   provisions.     There 
tre  certain  stages  of  proceedings,  and  certain  fees,  to 
which  that  act  does  not  apply,  for  instance,  the  fees 
payable  upon  traverses;   but  this  order  abolishes  all 
SDch  fees  without  any  exception. 

Coleridge.  J.     I  am  entirely  of  the  same  opinion. 

All  that  I  would  say  is  that  this  order  is  inconsistent 

with  the  table  of  fees  ascertained  and  settled  under  the 

authority  of  stat.  57  G.  3.  c.  91.    The  argument  in  sup- 
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yoiiimc  vni.    port  of  the  order  put  the  matter  too  high  when  it  sup- 

*  *_ posed  that  no   fees  whatever  could  be  taken  by  the 

J  he  QuKEK  clerk  of  the  peace  because  he  was  not  an  officer  imme- 
CoLEs.  morially  entitled  at  the  common  law  to  take  fees.  It  is 
certainly  well  known  that  the  office  of  clerk  of  the  peace 
was  created  within  the  time  of  legal  memory ;  but  on  its 
being  created  it  became  analogous  to  that  of  the  clerk 
of  assize,  which  is  an  immemorial  and  prescriptive 
office ;  and  we  may  easily  conceive  that  the  officer  of  the 
newly  created  Court  would,  from  the  earliest  period, 
be  deemed  to  be  entitled  to  fees  of  the  same  sort  as  had 
been  paid  to  the  analogous  officer  of  the  old  and  imme- 
morial court.  But  this  is  going  too  widely  into  the 
matter  which,  after  all,  must  be  decided  on  the  mo- 
dern statutes.  The  question  is  whether  this  table 
of  fees  was  warranted  in  point  of  law.  The  statute 
57  G.  3.  r.  91.  contains  provisions  for  ascertaining 
and  settling  the  fees  and  allowances  in  the  most  deli- 
berate manner ;  for  the  table,  after  being  settled  at  one 
sessions,  is  to  be  again  considered  at  another,  and, 
if  then  approved  of,  is  to  be  submitted  to  the  Judges  of 
Assize,  who  are  to  ratify  and  confirm,  or  alter,  the  same, 
as  to  them  may  seem  fit.  When  the  final  allowance 
has  been  made  by  the  Judges,  the  clerk  of  the  peace 
has  no  right  to  take  any  other  fees  but  what  are  set 
forth  in  the  table,  until  the  same  process  shall  have 
been  gone  over  again,  and  a  new  table  established. 
His  being  restricted  from  taking  any  other  fees  than 
those  which  are  put  down  in  the  table  raises  a  strong 
inference  in  favour  of  his  right  to  take  the  fees  there 
set  forth,  so  strong  as  to  throw  on  the  other  side  the 
*  onus  of  shewing  that  those  fees  were  illegal.  But,  even 
if  it  were  necessary  for  the  clerk  of  the  peace  to  shew 
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the  legality  of  fees  authorised  by  the  table,  I  think  that    Queen's  Bench. 
is  sufficiently  done  by  referring  to  stat  55  G.  3.  c.  50.     ' 

The  Queen 

V. 

WiGHTMAN  J.     I  entertain  no  doubt  whatever  that         Coles. 
this  order  is  a  judicial  order,  and  has  therefore  properly 
been  brought  before  this  Court  by  certiorari ;  and  that 
it  is  no  answer  to  the  application,  to  say  that  the  order 
was  a  nullity,  and  therefore  cannot  affect  the  applicant. 
The  effect  of  the  order  is,  that  the  clerk  of  the  peace  is 
not  to  take  any  fees  whatever  from  any  defendant  in 
misdemeanor.     It  was  argued  that  this  order  did  not 
do  more  than  restore  things  to  the  state  in  which  they 
were  before  its  existence,  for  that  the  right  to  take  these 
fees  had  never  been  a  legal  right.     But  the  statutes 
55  G.  3.  c.  50.  and  57  G.  3.  r.  91.  both  recognized  the 
legality  of  taking  such  fees ;  and  the  latter  statute  pro- 
Tides  means  for  settling  their  amount:  and  in  1826  the 
general  table  of  fees,  which  this  order  partially  abro- 
gates, was  duly  prepared  and  settled.     It  would  be  a 
short  and  easy  mode  of  getting  rid  of  the  table  of  fees 
duly  allowed  by  Judges  under  the  authority  of  an  act 
of  parliament,  if  a  subsequent  Court  of  Quarter  Sessions 
coald  make  such  an  order  as  this.     If  this  order  could 
be  supported,  the  sessions  might  by  a  mere  resolution 
disallow  any  particular  fee,  or  number  of  fees,  though 
allowed   by   the  Judges;    which   would    lea(f  to  this 
anomaly,  that  there  might  be  a  table  of  fees  unreversed 
by  any  legal  authority,  and  at  the  same  time  an  order  of 
sessions  forbidding  their  officer  to  take  any  particular 
fees,  or  perhaps  any  fees  at  all. 

Rule  absolute  (a). 

(a)  Reported  by  R.  Hali,  Esq. 
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rulumc  VUL 
1815. 


Thur<^<iay,  RiCHABDS  affaiTist  Symons. 

^orcfnbcr  13th.  ° 


Plaintiir, 
havin;^  a  cow  at 


nnRESPASS  for  seizing  and  taking  plaintiff's  cow, 
grass  in  dc-  and  Converting  and  disposing  &c. 

t'cndarit*s  field, 

and  being  in-  Pleas.     1.  Not  guilty.     2.  That  the  said  cow  was  not 

agistment,  at  the  Said  time  when  &c.,  nor  is,  the  cow  of  the  said 

hnnthar'the  plaintiff,   in   manner  &c. :    conclusion   to  the  country. 

'"rlrJ^^t  Issue  thereon. 

a  security,  that 

he  would  not  Qn  the  trial,  before  Witrhtman  J.,  at  the  Cornwall 

remove  her  till  *=* 

defendant  was     summer  assizes,  1844-,  it  appeared  that  the  plaintiff  had 

paid,  and  that, 

if  he  did,  de-      grazed  his  cow  in  the  defendant's  field  at  a  weekly  sum 

fendant  might       ^         ,  .  i         i       i      /«  i  i  ■  i 

take  her  wher-  lor  tlie  agistment,  hut  had  afterwards  removed  her,  and 
be^ntTkeep^  defendant  had  then  seized  her  in  the  high  road  and 
^'aiV*^^  pLintiff  ^^^^^  ^^^  '"^^  '"s  possession.  The  defendant  proved 
removed  the       ^j^^^  before  the  allet^ed  trespass,  plaintiff  owed  defendant 

cow,  not  having  '  o  i         '  i  ^ 

paid  the  debt;     7/,^   for  the   agistment,  and  on  another  accpunt,    and 

and  defendant 

seized  her  in       wished  to  buy  somc  straw  of  him  :  defendant  then  asked 

the  high  road. 

In  an  action  of  how  he  was  to  be  paid  the  money  already  due  for  the 

trespass  for  the  1     1    •     •/*•  111 

taking,  COW :  and  plaintiff  answered  that  the  cow  was  a  security, 

the  agreement  ^^^^  ^^  would  not  Tcmove  her  before  defendant  was 
might  be  set  up       jj  j^„ J  ^j^at,  if  he  did,  defendant  might  take  the  cow 

as  a  defence  i  '  '  »  o 

under  a  plea       wherever  he  could  find  her,  and  keep  her  till  he  was 

that  the  cow 

was  not  the        paid.     T!ie  sum  due  for  agistment  was  unpaid  at  the 

plaintiff's. 

time  of  the  seizure.  It  was  objected,  for  the  plaintiff, 
that  this  defence  was  not  admissible  under  a  plea  merely 
denying  property,  but  that  the  defendant  should  have 
pleaded  the  agreement  specially,  or  at  least  leave  and 
license.  The  learned  Judge  reserved  the  point.  Verdict 
for  plaintiff  on  the  first  issue,  for  defendant  on  the  second. 
Buttj  in  Michaelmas  term  184'4<,  obtained  a  rule  to  shew 
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cause  why  a  verdict  should  not  be  entered  for  the  plain-   Queen*s  Bench. 
tiff  ©n  the  second  issue.  

Richards 

V, 

Af.  Smith  now  shewed  cause.     There  is,  at  common       Stmohs. 
law,  no  lien  upon  cattle  for  agistment :  but  there  may 
be  such  a  lien  by  agreement;  Jackson  v.  Cummins  {a\ 
where  it  is  clear  that  the  lien  would  have  been  recog- 
nised if  the  agreement  had   been  proved.     Here,  the 
defendant  had  a  lien  by  contract;  that  gave  him  a  spe- 
cial property  as  against  the  plaintiff,  and  entitled  him 
to  plead  that  the  cow  was  not  the  plaintiff's.     Parke  B., 
in  Jackson  v.  Cummins  (a),  thought  that,  if  the  lien  had 
existed,  the  proper  plea  would  have  been  Not  possessed. 
Uteoes  V.  Capper  {b)  is  not  distinguishable  in  principle 
from  this  case.     There,  Wilson^  the  owner  of  a  chrono- 
meter, in  consideration  of  a  loan,  agreed  to  make  over  the 
chronometer  to  the  defendants  until  their  advance  should 
be  repaid,  they  allowing  him  the  use  of  the  chronometer 
during  the  voyage  on  which  he  was  then  departing. 
WHson  accordingly  placed  it  in  the  defendants'  hands : 
tbey  returned  it  to  him ;  and  he  took  it  on  the  voyage. 
The  Court  of  Common  Pleas  held  that  the  defendants 
had  a  right  in  the  chronometer  as  a  pledge,  and  that 
such  right  had  not  been  devested ;  for  that  the  delivery 
to  Wilson  under  the  terms  of  the  agreement  itself  was 
not  a  parting  with  the  possession,  but  the  possession  of 
Wilson   was   theirs,  the  agreement  giving  him  no  in- 
terest, but  only  a  license  to  use  the  chronometer  for  a 
limited  time.     Franklin  v.  Neate  {c)  shews  that  a  special 
property  may  exist  in  the  person  to  whom  a  chattel  is 


(a)  5M,iW.  342.  (6)  5  New  Ca,  136. 

(c)  13  M,  ^  W.  481. 


92  Q.  B.    MICHAELMAS  TERM, 

Foiitme  Fill    pawned,  though  the  pawnor  may  retain  such  a  property 

1845.         .     .  •  1      1  .  II 
_   in  It  as  entitles  him  to  sell. 

Richards 

V. 

Symoks.  Butt,  contra.     Where  a  defendant,  as  here,  acquires 

merely  a  right  to  take  the  property  of  another,  that 
should  be  pleaded  as  a  license.     IJVightman  J.     Is  not 
the  case  rather  this,  that  the  agreement  gives  the  de- 
fendant a  special  property,  with  a  license  to  the  plaintiff 
to  take  the  cow  for  occasional  use  ?j     No  right  of  dis- 
posing was  given  to  the  defendant,  but  only  a  right  to 
acquire  a  lien.     That  ought  to  have  been  pleaded  spe- 
cially.    Under  common  circumstances,  when  there  was 
no  possession  there  could  be  no  lien.  In  Owen  v.  Knight  (a) 
(cited  in  Jackson  v.  Cummins (b))  the  defendant  had  actual 
possession.     If  the  defendant  here  had  by  agreement  a 
right   making    continued    possession    unnecessary,    he 
should  have  pleaded  it  according  to  the  fact.     llVight- 
man  J.     The  effect  of  the  agreement,  according  to  the 
defence,  was  that,  when  actual  possession  was  gone,  the 
property  should  not  be  devested.    If  that  had  been  stated 
in  terms  would  it  have  amounted  to  more  than  Not  pos- 
sessed ?J     An  agreement  to  give  a  lien  does  not  consti- 
tute a  lien.     The  taking  possession  in  consequence  gives 
it.     IJVig/itman  J.     Do  not  you  introduce  a  fallacy  by 
using  the  word  lien  ?  They  speak  of  a  special  property.] 
A  lien  is  nothing  else.    And  it  is  the  same  thing  whether 
created  by  common  law  or  by  special  agreement.    Whit- 
tifigton  V.  Boxall  (c)  shews  that  title  in  the  defendant, 
as  distinguished  from  actual  possession,  will  not  support 
the  plea  of  Not  possessed :  and  this  agrees  with  the 
doctrine  laid  down  in  Stukeley  v.  Butler  (d)j  that  a  party 

(a)  4  New.  Ca,  54.  (6)  5  M,  ^  W,  349. 

(c)  5  Q.  5.  ISO.  id)  Hob.  168.  174, 175.  (5th  ed.) 
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alleging  right  to  property  which  is  not  his  in  actual  pos-  Queen*s  Bench, 

session,  but  will  become  his  on  the  fulfilment  of  some  ' 

requisite,  must  plead  specially.     It.  is  a  principle,  re-      Richards 

cognised  in  Ashmore  v.  Hardy  {a)  as  well  as  in  Whitting-       Symons. 

ton  V.  Boxall  (6),  that  a  defendant  pleading  only  that  the 

property  in  question  was  not  the  plaintiff's  cannot  put 

bim  to  proof  of  his  title,  but  is  liable  if  the  plaintiff  shew 

possession  in  fact.     In  the  latter  case  all  the  principal 

authorities  are  cited.     Jackson  v.  Cummins  (c)  is  in  the 

defendant's  favour ;  the  claim  of  a  lien  there  was  rested 

on  an  agreement;  the  agreement  was  specially  pleaded, 

and,  if  proved,  would  have  been  admissible  as  a  defence 

under  that  plea  and  not  otherwise.  Beeves  v.  Capper  (d) 

did  not  turn  upon  a  question  of  pleading;  nor  does  it 

lay  down  any  proposition  adverse  to    the  defendant's 

case. 

Lord  Denman  C.  J.  It  is  well  established  that  a  lien 
is  admissible  as  a  defence  under  a  plea  denying  property 
in  the  plaintiff.  The  question  here  is,  whether  the  de- 
fendant, at  the  time  in  question,  held  the  property  under 
a  lien :  and,  upon  the  construction  of  the  agreement,  I 
think  he  did.  The  liberty  of  milking  made  no  differ- 
ence. The  plaintiff  is  indebted  to  the  defendant:  he 
makes  an  agreement,  giving  the  defendant  a  lien,  and 
engaging  that  he  may  retake  the  cow  if  ever  the  plaintiff 
removes  it  out  of  his  possession.  It  is  a  fallacy  to  say  that, 
when  the  cow  was  so  taken,  the  lien  was  lost.  It  never 
was  put  an  end  to.  There  was  no  voluntary  parting 
with  the  possession :  and    a  wrongful   act  of  removal 


(a)  7  Car.  ^  P.  501.  505.  (6)  5  Q.  B.  139. 

(c)  SiLSc  W.  S42.  (d)  5  JS'ew.  Co.  1^6. 
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Volume  vni.   coulcl  Hot  determine  the  defendant's  right  to  have  the 
'__  cow  till  his  debt  was  paid. 

RiciiAaDS 

V. 

Symons.  Williams  J.     The  terms  of  the  agreement  decide 

this  case.  When  it  is  said  that  the  lien  is  lost  if  the 
possession  is  gone,  the  very  case  is  mentioned  which 
the  parties  here  provided  against  by  their  agreement. 
It  was  their  express  bargain  that  the  defendant  might 
come  and  take  the  cow  wherever  he  might  find  her. 
The  property  then  continued  in  him  at  all  times;  and 
the  lien  was  never  lost. 

WiGHTMAN  J.(a).  In  an  action  for  personal  chattels, 
the  plea  denying  property  in  the  plaintiff  means  that  he 
has  no  property  as  against  the  defendant.  Here,  it  is 
contended  that  the  property  vested  in  the  defendant  was 
devested  when  the  cow  was  removed  out  of  his  posses- 
sion. But  the  effect  of  the  agreement  was  that,  if  the 
cow  was  removed,  the  right  was  replaced  upon  the  de- 
fendant's getting  possession  again  ;  that  was  the  state  of 
things,  however  anomalous,  which  the  parties  meant  to 
provide  for  by  their  contract.  I  think,  therefore,  that 
the  special  property,  whether  called  lien  or  by  any  other 
name,  was  never  gone  from  the  defendant. 

Rule  discharged. 

(a)  Coleridge  J.  was  absent  on  account  of  indisposition. 
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Queen* s  Betidt, 
1845. 


The  Mayor,  Aldermen  and  Burgesses  of  Thetford  y;^^^^ 

against  Charles  Dewing  Tyler.  Noi^embcr  isth. 

F|EBT;  laid  at  40/.  for  use  and  occupation  of  an   Tenant  of 

'  o  J  ^^f  -.    ^  *   J       premises  at  47/. 

mn,  messuage,  &C.9  and  40/.  on  an  account  stated.    «  year  received 
Pleas.     1.  Except  as  to  23/.  IO5.,  parcel  &c.,  Never  °^f;^*^i3*' 
indebted.     Issue  thereon.     2.  As  to  11/.  155.,  parcel  of  J^|j},*^htr 
the  said  23/.  1 05.,  and  the  damages  by  detention  thereof,  ^^,  '<>»• « 
payment   of  11/.  155.,    and   acceptance   in   satisfaction  commence  on 

*  ,      the  expiration 

by  plaintiffi.     Verification.     The    plaintiffs,   by   their  of  the  current 

,..-._-  _  ,    term,  at  80/.  a 

replication,  denied  the  payment  and  acceptance;  and  year.  Before 
issue  was  joined  thereon.  3.  As  to  11/.  155.,  residue  pired,  the  new 
of  the  said  23/.  105.,  and  the  damages  &c.,  payment  ^^^JfaU '^''" 
into  Court;  which  the  defendants  accepted.  pwrtiea,  was  ad- 

'  mitted  in  place 

On  the   trial,   before  Alderson  B.,  at  the  Nm-mch  of  the  outgoing 

tenant;  and  the 

summer  assizes,    1844,  it  appeared  by  the  particulars  rent  was  paid  at 

.  #  the  rate  of  47/. 

ot  demand  that    the   action   was   brought   to   recover  to  the  end  of 
half  a  year's  rent  of  the   Red  Lion  inn   at    TJierjbrd  term.  Disputes 
(the  property  of  the  corporation),  from  11th  October  ^ew^reement, 
1843   to  6th  Ap'il  1844,   at  the  rate  of  80/.  a  year.  i|J^^.^*Jf„"\hc 
The  defendant's  mother  had  held  the  premises  seven  new  tenant 

*■  continued  to 

years,    ending    October   11th     1843,    by    demise    from  occupy. 

.  ''  Held,  that  it 

the  corporation,    at  the  yearly   rent  of  47/»     In  Feb-  was  a  question 
mry  1843  the  corporation   (having  given  Mrs.  Tt/ler  i^an  action 
notice  to  quit)    advertised  the  premises  to  be   let  by  cupaUon"what 
tender,    upon    lease    for   ten    years   from    the   ensuing  J^ay'^j^i^for  U^^^ 
llth   October.      The   defendant    made  a   tender,   pro-  fontinued  hoid- 

*  ing ;  no  neccs- 

posing   to    rent  the   premises   at   80/.  a   year   for  the  sary  inference 

.  arising,  under 

term   proposed,    a    lease    being    drawn    with    certain  thecircum- 

.  .  stances,  from 

specified   covenants,   and  the  corporation   putting  the  the  former 

lioldin;;  at  47/. 


TVLER. 
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vohnne  viiL    premises  into  repair  before  the  commencement  of  the 

1  84  ^ 

'        term.     The  acceptance  of  this  offer  was  proved  by  the 
Mayor  of      corporation  minutes,  which  stated  that,  on  the  meetinir 

1  IIETFORD  t  '  ^  O 

of  the  town  council,  March  Slst,  1843,  there  were  three 
tenders  (naming  the  parties  and  amounts);  that  the 
votes  for  the  tenders  respectively  were  &c.  (stating  the 
numbers) :  "  and  the  tender  of  C.  D.  Tyler  was  ac- 
cepted at  80/.;  and  the  town  clerk  was  directed  to 
prepare  the  lease."  At  a  meeting  of  the  council  on 
6th  April  184S,  the  defendant  and  his  mother  requested 
that  the  corporation  would  accept  him  as  tenant  for  the 
remainder  of  her  term  {a).  This  was  assented  to ;  and 
the  defendant  in  the  same  month  took  possession.  In 
May  184S,  the  defendant  requested  the  corporation 
to  paint  (which,  as  he  alleged,  the  terms  of  the  tender 
obliged  them  to  do),  and  to  repair.  The  demands  were 
not  complied  with.  In  November  1843,  the  town  clerk 
sent  the  defendant  a  draft  of  lease  for  perusal ;  but  he 

(a)  It  appeared  by  the  minutes  that,  at  the  meeting  of  the  council  on 
April  6th  1843,  the  following  letters  from  the  defendant  and  his  mother 
were  read. 

"  Sir, — I  should  feel  obliged  if  you  would  call  a  special  meeting  of  the 
council  on  Thursday  next  to  accept  me  as  tenant  for  the  remainder  of  my 
mother's  term,  as  it  is  her  wish,  and  the  transfer  day  for  alehouse  licenses 
is  on  the  10th  instent.     I  am,"  &c.,  "C.  D.  Tykr,'* 

*•  The  Mayor* 

«  1st  Jprily  1843." 

"  Gentlemen,  —  It  is  my  wish  tliat  my  son  Charles  D.  Tyler  sliould 
become  the  tenant  of  the  Red  Lion  and  premises  for  tlie  remainder  of  my 
term.     Yours  respectfully,  F.  Tyler,^* 

"  The  Council. 

«  Thetford.** 

The  minute  then  continued :  **  At  this  meeting  Mr.  C.  D.  Tyler  attended  ; 
and  it  was  unanimously  agreed  that  he  be  accepted  as  tenant  of  the  Red 
Uon  and  premises  for  the  remainder  of  his  mother's  term  at  her  rent. 

•«  L,  S.  Bidwell, 
«  Mayor." 
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declined  executing  sach   lease,  because   the  premises   QtteeH*$  Semek. 

had  not  been  repaired  before  the  11th  October^  184S, 

and  because  the  draft  did  not  mention  certain  privileges      -[^Sford 
which,  according  to  the  advertisement,  were  to  be  in-  ^• 

duded.  The  parties  finally  disagreed  on  these  points ; 
tod  no  lease  was  executed.  The  corporation  repaired 
the  premises;  but  the  repairs  were  not  finished  till 
April  1844.  The  rent,  to  October  11th  1843,  was  paid 
op;  and  the  defendant,  in  February  1844,  paid  the 
treasurer  of  the  corporation  11/.  155.  as  the  quarter's 
Tent  from  October  11th  1843  to  January  6th  1844, 
it  the  former  rate  (a).  The  corporation  insisted  upon 
rent  at  the  rate  of  80/.  specified  in  the  tender,  and 
dedared  in  the  present  action  in  Jim^  1844. 

It  was  contended  for  the  plaintifis  on  the  trial  that, 
in  default  of  express  agreement,  the  defendant  was  liable 
to  pay  so  much  for  rent  as  a  jury  should  think  the  occu- 
pation worth ;  and  that  this,  by  the  evidence  on  the  point, 
appeared  to  be  80/.  a  year.  For  the  defendant  it  was 
urged  that  the  case  was  one  of  those  in  which  a  party 
holding  over  is  considered  to  hold  on  the  terms  of  the 
original  tenancy.  jUderson  B.  thought  that  the  latter 
principle  did  not  apply,  for  that,  in  this  case,  the  de- 
fendant must  be  considered  a  stranger  to  the  original 
tenancy :  but  he  reserved  leave  to  move  on  this  point ; 
ttd  be  directed  the  jury  to  consider  what  was  a  fair 
rent  for  the  defendant  to  be  charged  with,  making  him 
ui  allowance  for  the  neglect  of  the  corporation  to 
repair.  Verdict  for  plaintifis  on  the  first  issue,  for 
n/.  lOs. :  on  the  second  issue  for  defendant. 

(•)  It  was  agreed  on  the  trial  that  the  receipt  of  this  sum  was  not  to 
be  tikcQ  as  an  admission  on  the  part  of  the  plaintiffs,  but  that  it  entitled 
the  dffrndant  to  a  verdict  on  the  second  issue. 

fOL.  VIII.  M.  &  H 
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Foiume  VIII. 
1845. 

Mayor  of 
Thetforo  , 

T. 

Ttlbe. 


H^gk  HUlf  in  Mickaeimas  teno,  18M,  obtained  a 
role  to  shew  cause  why  a  veixlict  should  not  be  entered 
for  the  defimdant  on  the  6rst  issue.  He  cited  Phtpps  ir. 
SeuUfujrpe  (a),  as  shewing  that,  when  the  derendaut  wji 
admitted  to  the  premises  in  place  of  his  motbcri  he  h^ ' 
came  tenant  from  that  time  till  O^ber^  as  if  he  bad 
been  party  to  the  original  taking* 


Bj^  Sc9jt  mid  Wartkdge  now  shewed  cause.     The  j 
^original  tenancy  was  clearly  put  an  end  to  oti  the  1  lib 
of  OOcber  1848»  and  ik^  renewed.     The  plaintifis,  after  ^ 
ibattimei  could  not  have  distrained  for  any  arrears  of  j 
feeal;  at  472.-  as  acjcming  under  the  old  tenancy ;  Jlftjrd 
▼.  Fidkery{b)f  Jenner  v.  C^egg{cy      The    fin*t  renl,j 
therefor^  can   be  no  criterion  in   the  present   case;: 
imd  the  new  agreemmit  has  never  been  ratified.     Theii : 
what  prevents  ascertaining^  tliroagh  a  jury*  the  rent^ 
which  Plight  to  be  paid  for  the  occupation  ?    And«  in 
ibis  enquiry}  the  r^it  actually  named  in  the  new  agree^  < 
inent  might  be  a  proper  guide*    It  k  not  a  fixed  rule  of 
law  that»  where  premises  are  held,  after  Uie  espinitioti 
of  a  tenancy^  without  an  express  new  cotitract,  the  oti- ' 
l^al  terms  continue.  ,  Whether  they  do  so  or  not,  in 
Sttdi  ajcase,  is  a.  question  always  dependent  on  circuoi* 
stances)  JS^or  ▼•  Watson  (d).    The  language  of  AibaU 
Qmi.,  and  Hcbirtfd  J.  in  Hamerion  v.  Stmd[€)  agteei 
witb  the  view  taken  here  by  the  plaintiffs.     It  was  not  the 
iot^tfion  of  the  parties  that  the  defendant  should  have 
any  iijgbt  after  fdm  expiration  of  the  original  ternit  other- 
wise than  under  his  agreement  with  the  corporatimi  i 


(«)  %B.ta  476. 


(t>   Cur.  ^  MsrtA.  SSCk 
{4}  Or,  ^  Mm^.  4m. 
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that  agreement,  at  80/.  a  year,  was  made  before  the  de-  Queen's  Bench. 
fendant  was  admitted  in  place  of  his  mother :  it  cannot  ^^^^' 


Ttlbk. 


then  be  inferred,  from  his  holding  as  substitute  for  her       ^Wo**  of 

J     .  THrrFORD 

durmg  the  residue  of  her  term,  that  he  was  intended  to 
hold  afterwards  at  the  rent  which  she  paid.  [Lord 
Denman  C.  J.  I  think  the  fact  of  his  being  admitted 
after  the  agreement  for  his  own  tenancy  is  very  ma- 
terial.] 

H.  Hillf  contra,  was  then  called  upon  by  the  Court. 
The  defendant  having  become  assignee  of  his  mothei''s 
term  for  the  last  half  year,  the  question  is  on  what 
terms  he  held  afterwards  ;  that  is,  what  implied  contract 
for  a  subsequent  holding  may  be  gathered  from  the 
facts.  It  is  true  that  there  was  an  agreement  for  a  new 
tenancy ;  but  the  plaintiffs  refused  to  carry  it  into  exe- 
cution. Then  what  implication  can  arise  from  it? 
The  case  is  the  same  as  if  the  mother  herself  had  held 
till  the  expiration  of  her  term,  and  then  made  a  new 
agreement,  which  the  plaintiffs  had  declined  to  execute. 
It  would  then  have  been  a  proper  assumption  that  the 
parties  contemplated  going  on  upon  the  old  stipulation. 
If  the  plaintiffs  here  meant  the  new  agreement  to  take 
effect,  they  should  have  done  the  repairs  and  amended 
the  draft  of  the  lease.  The  action  for  use  and  occupa- 
tion is  founded  on  contract;  Birch  v.  Wright  {a)  i  which 
contract  must,  in  each  case,  be  gathered  from  the  nature 
of  the  transaction  and  conduct  of  the  parties.  Diglyy  v. 
Atkinson  {b)  and  Torriano  v.  Young  {c)  exemplify  this. 
Here  the  transaction  affords  no  evidence  of  a  contract 

(a)  1  T.  R,  378.  S87.     See   Beivrlet/  v.    The  Lincoln  Gas  Light  and 
Cote  Company,  6  A.  ^  E.  829.  839 ;   Gibson  v.  Kirk,  1  Q.  B,  850.  855. 
(6)  4  Comp,  215.  (c)  6  Car,  ^  P.  8. 
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Volume  Fill,    to  Continue  the  tenancy  on  the  principle  of  quantum 

'_ valebat.     Hafnerton   v.   Stead  {a)    turned  on  very  dif- 

Mayor  of       ferent  circumstances :  there  was  no  renewed  holding  by 
_  ^-  the  same  party,  and  no  inference  to  be  drawn  from  the 

amount  of  a  former  rent. 

Lord  Denman  C.  J.    The  fallacy  in  Mr.  HiWs  argu- 
ment lies  in  making  the  plaintiffs'  case  depend  upon  a 
contract  to  pay  the  higher  amount  of  rent.     But  the 
case  rests  upon  a  principle  resulting  from  the  nature  of 
an  action  for  use  and  occupation,  namely,  that  he  who 
holds  my  premises  without  an  express  bargain  agrees  to 
pay  what  a  jury  may  find  the  occupation  to  be  worth. 
Where  a  party,  having  held  for  a  term  at  a  certain 
rent,  continues  to  occupy  after  the  expiration  of  his 
term,  it  is  presumed,  if  there  be  no  evidence  to  the 
contrary,  that  he  holds  at  the  former  rent     But  in  the 
present  case  there  is  so  clear  an  indication  of  an  intent  to 
alter  the  terms  that  that  principle  cannot  apply.     If  the 
premises,  for  want  of  repair,  had  fallen  in  value  below 
the  old  rent,  the  plaintiffs  could  not  have  insisted  that 
the  defendant  should  hold  on  at  47/.  a  year :  neither 
are  they  bound,  as  the  case  stands,  to  go  on  receiving 
47/.  only.     Whose  fault  it  was  that  the  new  tenancy 
did  not  come  into  operation,  is  lefl  uncertain  ;  but  that 
makes  no  difference  in  the  decision.     The  rule  must  be 
discharged. 

Williams  J.  I  am  of  the  same  opinion.  Under 
the  peculiar  circumstances,  the  ordinary  inference  of 
law  does  not  arise. 

(a)  S  JJ.  ^  C.  478. 
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WiGHTMAN  J.  (a).       When    a    party    is    allowed     to    Queen's  Bench. 


1845. 


hold  after  the  expiration  of  a  tenancy  by  agreement, 

the  terms  on  which  he  continues  to  occupy  are  matter       Mayor  of 

*  "^  Thitford 

of  evidence  rather  than  of  law.     If  there  is  nothinc:  to  v- 

Tyli*. 

shew  a  different  understanding,  he  will  be  considered  to 
bold  on  the  former  terms :  but  here  we  have  evidence 
to  the  contrary.     The  terms  of  the  future  holding  were 
stated  by  an  agreement  anterior  to  the  defendant's  pos- 
session :  be  was  to  come  in  on  those  terms  at  the  ex- 
piration  of  the  tenancy  then  subsisting :  and  then,  for 
reasons   of   convenience,   he    was    let   in    before   that 
tenancy  expired.      Under  such   circumstances  it  was 
properly  a  question  for  the  jury,  what  amount  of  rent 
was  to  be  paid  when  the  new  holding  began,  the  agree- 
ment not  taking  effect*     The  usual  inference  from  the 
original  terms  of  holding  did  not  arise,  and  the  question 
was  left  open. 

Rule  discharged  (&). 

(•)  Cokriilge  J.  was  absent  on  account  of  indisposition. 
(*)  See  Mntan  ¥.  The  Churchwardens  of  St,  Peter,  Hereford,  "i  J,  ^  E, 
^^\J<mes^.  Shears,  4  J,  4;  E,  832. 
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Stat.  2  &  3 
Vict,  c.  12. 
s,  4.,  which 
forbids  the  in- 
stituting any 
prosecution  for 
offences  under 
that  act  except 
in  the  name  of 
the  Attorney  or 
Solicitor  Gene- 
ral, applies 
only  to  offences 
created  by  the 
act  itself, 
though,  by 
sect  6,  it  is  to 
be  construed  as 
one  act  with 
Stat.  39  G,  3. 
c,  79., 

which  creates 
other  offences. 

Where  a 
statute  gives  a 
form  of  convic- 
tion, not  fully 
describing  the 
offence,  the 
conviction, 
nevertheless, 
must  fully 
describe  it ; 
but  in  the  part 
which  awards 
tlie  penalty  it  is 
sufficient  to 
follow  the 
statute  form : 
Although  the 
enacting  part 
of  the  statute 
gives  part  of 
tlie  penalty  to 
the  informer, 
and  the  form  is 
not  so  drawn  as 
to  sliew  who 
he  is. 


The  Queen  against  Richard  Johnson. 

T^HE   Following   conviction    was   returned    into   this 
Court  on  certiorari. 
*«  Borough  of  1  Be  it  remembered   that,  on"  &c.  (8th 

Kingston  upon     r 

Hull,  10  y/ii,  J  Octobevy  1844),  "  Richard  Johnson^  of" 
&c.,  *'  is  duly  convicted  before  us  "  &c.  (names  of  jus- 
tices), "  three  of  Her  Majesty's  justices  of  the  peace  for 
the  said  borough  of  K.  upon  //.,  in  pursuance  of  an  act  *' 
&c.  (39  G.  3.  c.  79.),  intituled  "  An  act  for  the  more  ef- 
fectual suppression  of  societies  established  for  seditious 
and  treasonable  purposes ;  and  for  better  preventing 
treasonable  and  seditious  practices."  "  For  that,  on  the 
20th  day  of  September  a.  d.  1844,  at  the  parish  of  Holy 
Trinity  in  the  borough  of  K.  upon  H.  aforesaid,  a  certain 
person,  to  wit  one  Mrs.  Martin^  did  publicly  deliver  a 
certain  lecture  on  the  subject  of  The  follies  and  crimes 
of  Christian  Missions,  in  a  certain  room  in  the  house 
of  one  James  Preston  Watson^  situate ".  &c.,  "  the  said 
house  being  an  inn  called  or  known  by  the  name  or 
sign  of  the  IVJiite  Hmse  Inn,  to  which  room  aforesaid 
divers  persons  were  admitted  by  and  upon  payment  of 
money  for  the  purpose  of  hearing  the  said  lecture  so 
delivered  as  aforesaid ;  the  said  house  called  "  &c.  **  not 
being  a  house  licensed  in  pursuance  of  the  statute  in 
such  case  *'  &c.  "  for  the  purpose  of  delivering  for 
money    lectures    or   discourses   therein,   and   the   said 

room  in  the  said  house  not  being  so  licensed  as  afore 

said :  And  that  the  said  R.  Johnson^  on  the  said  20th^ 
day"  &c.,  "  at  the  parish"  &c.  "  aforesaid,  in  the  bo— 
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roiuvieVilL   Stat.  39 G. 3.  c.  79.  5.15.    Butstat.2&S  Tir/.c.  12.*.  1., 

' after  reciting  the  provisions  of  that  act  against  printing 

The  Queen  books  or  papers  without  the  printer's  name,  and  stating 
JoHNsoK.  that  those  provisions  "  have  given  occasion  to  many 
vesLatious  proceedings  at  the  instance  of  common  in- 
formers/' repeals  the  act  as  to  the  punishment  of  that 
offence,  and  sect.  2  substitutes  a  new  clause  for  the 
same  purpose.  Sect.  4*  enacts  that  it  shall  not  be  law- 
ful for  any  person  to  prosecute  any  information  before 
justices  for  recovery  of  any  penalty  "incurred,  or  which 
may  hereafter  be  incurred  under  the  provisions  of  this 
act,  unless  the  same  be  commenced,  prosecuted,"  &c. 
**  in  the  name  of  Her  Majesty's  Attorney  General  or 
Solicitor  General."  Arid  then  sect.  6  enacts  "  That  the 
said  act "  (39  G.  3.  c.  79.)j  "  and  all  acts  made  for  the 
amendment  thereof,  except  so  far  as  herein  repealed  or 
altered,  shall  be  construed  as  one  act  together  with  this 
act."  Therefore  the  present  information  is  not  laid  by 
proper  authority.  Ex  parte  Higginbotham  (a)  is  a  de- 
cision to  the  contrary ;  but  the  judgment  there  was  given 
without  full  discussion.  It  is  true  that  the  preamble 
of  Stat.  2&3  VicL  r.  12.  recites  only  a  particular  pro- 
vision :  but  that  recital  cannot  limit  an  enacting  clause : 
the  object  of  the  statute,  as  shewn  by  the  title,  is  two- 
fold ;  to  amend  the  former  aft^  and  "  to  put  an  end  to 
certain  proceedings  now  pending  under  the  said  act :  " 
and  there  is  a  clause  (sect.  5)  for  the  latter  purpose, 
which  relates  to  all  proceedings  "  for  the  recovery  of  any 
pecuniary  penalty  or  penalties  incurred  under  the  said 
recited  act."  The  effect  of  an  enactment  incorporating 
an  earlier  with  a  later  statute  is  shewn  by  TAc  Guardians 

(a)  9  DowL  P,  a  200. 
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^ihe  Banbury  Union  v.  Bobinsoh{a).   Secondly,  the  con-   Queen's  Bench. 

1  Q  A  C 

▼iction  does  not  distribute  the  penalty  (i).    [^Williams  J.   * 

Stat.  39  G.  8.  c.  79.,  by  sect.  S8  (c)  and  the  schedule,     The  Quhk 

giTcs  general  forms  in  which  the  adjudication  is  framed       Johmson. 

as  in  this  conviction.]     Still  the  conviction  is  bad,  if 

it  leaves  out  any  material  statement;  Paley  on  Con^ 

vidionSf  p.  71  {d).     The  informer  is  not  named  in  the 

conviction :  therefore  the  magistrate  would  not  know  to 

whom  one  moiety  of  the  penalty  was  to  be  paid.     Mex 

V.  Scale  (e)   shews  the   materiality   of   this   objection. 

[Lord  Denman  C.  J.     You  would  say  that  the  schedule, 

when  giving  a  general  form,  takes  it  for  granted  that 

the  informer's  name   will    somewhere   appear.]     That 

must   be  supposed.     In  Rex  v.  Helps  {g)^   where   the 

question   arose  on  a  commitment,  it  was  assumed  by 

the  Court;  and  scarcely  disputed  in  argument,  that  the 

Court  ought  to  see,  by  some  part  of  the  proceedings 

returned,  who  the  informer  was*     But  it.  should  appear 

distinctly  on  the  conviction  itself,  who  is  to  receive  the 

sum  awarded ;  Rex  v.  Priest  (A).     Were  this  not  so,  a 

party  might  remain  in  prison  though  able  and  ready  to 

pay  the  penalty. 

Martin^  contra,  was  stopped  by  the  Court. 

(a)  4  0.  B.  919. 

(6)  ScaL  39  (r.  S.  c  79.  <.  36.  gives  one  moiety  to  tlie  informer  and 
the  other  to  the  King.  Sect  35  directs  bow  penalties  shall  be  recovered, 
md  gives  powen  of  distress  and  committal  on  non-payment,  where  the 
sum  docs  not  exceed  20L 

(c)  It  enacts  that  convictions  by  justices  **  for  offences  against  this  act, 
and  adjudications  of  forfeitures  of  licenses,**  *<  and  notices  "  &c.,  in  pur- 
suance of  the  act,  **  shall  or  may  be  in  the  several  forms  set  forth  for  such 
purposes  respectively  in  the  schedule  to  this  act  annexed.** 

(tf)  3d  ed.,  by  Deacon,     Part  II.  chapter  1.  sect  1. 

(tf)  8  EoMt,  568.  (^)  3  AT.  §■  &  331. 

(A)  6  r.  &  538. 
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Lord  Denmak  C.  J.  I  do  not  well  know  what  was 
intended  by  the  enactment  that  stat.  39  G.  3.  c.  79. 
should  be  construed  as  one  act  with  stat.  2  &  3  VicL 
c.  12.  This,  however,  is  an  offence  against  stat.  39  G.  3. 
c.  79. ;  but  it  is  clear  that  the  act  of  Victoria  does  not 
extend  to  it,  because  this  act,  so  far  as  it  requires  the 
Attorney  and  Solicitor  General  to  be  parties  to  pro- 
secutions, applies  to  the  offence  of  unlawful  printing 
defined  by  the  act  itself.  If  the  act  of  Victoria  had  not 
created  any  offence,  there  might  have  been  some 
ground  for  the  argument  now  urged.  As  to  the  second 
objection  :  it  is  not  contended  that  the  statutory  form 
has  not  been  followed ;  and  in  general  I  should  be  dis- 
posed to  say  that  where  that  had  been  done  the  con- 
viction was  good :  but  some  restrictions  have  been 
imposed  upon  that  proposition,  because,  if  the  form 
given  by  the  schedule  does  not  contain  all  the  particu- 
lars required  to  make  out  the  offence,  a  Court  cannot 
say  that  an  offence  has  been  committed.  That  b  an 
exception  arising  from  the  very  nature  of  the  thing. 
Here  the  form  has  been  pursued,  and  that  which  has 
been  omitted  is  not  part  of  the  description  of  the  offence. 
It  is  argued  from  the  cases  of  Rex  v.  Scale  (a)  and  Rex 
v.  Helps  (b)  that  the  adjudication  as  to  the  penalty  is 
defective  because  it  does  not  furnish  the  convicted  party 
with  sufficient  information.  But  the  form  is  that  which 
the  act  gives.  Probably  it  was  contemplated  that  some 
other  mode  would  be  found  of  supplyuig  the  requisite 
knowledge :  but,  if  there  is  a  defect  in  this,  we  cannot 
help  it 


(a)  8  Eoitt  568. 


(6)  3  Af.  cf  S,  331. 
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Williams  J.     There  might  have  been  great  weight  QueerCs  Bench. 

in  the  second  objection  if  no  summary  form  had  been '___ 

given  by  the  statute ;  and  in  Bea:  v.  Seale  {a)  that  was     '^^^  Qukin 
so.     Where,  indeed,  a  statutory  form  says  "  Here  set      Johmsok. 
out  the  offence,"  it  is  well   known  to  all  persons  con- 
versant with  such  matters  that  the  form  gives  no  great 
help,  and  that  all  the  facts  must  be  stated  which  con- 
stitute the  offence.     There  the  kind  of  point  now  made 
is  fully  open,  and  the  objections  we  have  heard  would 
apply.     But  here  a  form  is  given  for  that  part  of  the 
conviction  which  awards  the  penalty ;  and  there  is  no  * 
reason  that  it  should  not  be  followed.     I  do  not  think 
there  is  any  probability  of  that  continued  imprisonment 
which  has  been  mentioned  as  the  consequence  of  such  a 
form:  but   it   is  enough  to  say   that,  the  form   being 
given,  more  need  not  be  added. 

WiGHTMAN  J.  {b).  The  result  of  the  two  statutes 
referred  to  is  that  certain  offences  are  created  by  the 
first,  and  other  offences  by  the  second  ;  and  the  second 
enacts  that,  for  offences  under  that  statute,  an  informer, 
as  such,  is  not  to  prosecute.  The  restriction  clearly 
applies  to  those  offences  only.  As  to  the  second  ob- 
jection, the  cases  deciding  that  a  statute  form  is  insuffi- 
cient if  it  gives  an  incomplete  description  of  the  offence 
do  not  apply.  The  clause  objected  to  here  is  not 
descriptive  of  the  offence;  and  it  follows  a  precise  form 
prescribed  by  the  statute.  Inconvenience  may  possibly 
result;  but  it  is  not  likely  that,  in  general,  the  party 
convicted  should  not  know  who  is  the  informer. 

Conviction  affirmed. 

(o)  8  East,  56K 

(b)  Coleridge  J.  was  absent  on  account  of  indisposition. 
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The  Queen  against  The  Inhabitants  of  Acton. 

C\^  appeal  against  an  order  of  two  Justices  (Jtdy  1 7th, 
1844),  removing  Mary  Ucyd^  widow,  from  the 
township  of  Acton  in  the  parish  of  Wrexham^  Denbigh- 
shire^  to  the  township  of  Gwersyllt  in  the  parish  of 
Gresfordy  in  the  same  county,  the  sessions  quashed  the 


Wednesday^ 
November  1 9th. 

A  parish  con- 
sisted of  eight 
townships. 
Overseers  were 
appointed  an- 
nually, some- 
times one  for 
each  township, 
sometimes  one 

for  two  or  more  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 

townships  and 

others  for  the        lowiUg  Case. 

rest,  and  some*  •  t        /•    ^-»       /• 

times  four  for         The   parish  of   Gresfordy  at  the   time  the   pauper's 

district.    There  '^^®  husband  was  hired  and  served   in  the  appellant 

wIrdcns"for"the  ^wnship  of  GwersyUt   as  hereinafter  mentioned,  con- 
whole  parish. 
An  equal  poor- 
rate  was  always 
agreed  to,  at  a 
general  parish 
vestry,  by  the 
churchwardens 
and  over- 
seers ;  and 
the  rate  of  al- 
lowances to 
paupers  was 
settled  at  such 
vestries.      Se- 
parate poor- 
rates  were 
made,  allowed 
and  published, 

and  the  money  collected  by  the  overseers  in  the  townships  for  which  they  acted,  and  paid  by 
them  to  tlie  poor  of  their  districts  respectively.  Those  who  had  a  surplus  brought  it  to  the 
parish  vestry,  and  it  was  applied  in  aid  of  those  who  were  deficient ;  if  any  balance  remained, 
it  was  placed  to  the  general  account,  and  handed  to  the  new  overseers  for  the  next  year's  ex- 
penses. In  1 833,  under  a  mandamus,  the  townships  were  divided,  and  became  entirely  separate 
in  tlie  appointment  of  overseers  and  management  of  the  poor.  Pauper,  in  1815,  gained  a  set- 
tlement by  hiring  and  service ;  every  thing  which  conferred  the  settlement  taking  place  in 
G.y  one  of  the  above  townships.  From  1815  to  1844  she  received  relief  from  G.,  while  re- 
siding elsewhere.  On  appeal  against  an  order  made  in  1844,  removing  her  to  G.,  the 
sessions  (]uashed  the  order  subject  to  a  case  raising  the  question  whether,  on  the  above  facts, 
the  pauper  was  settled  in  G. 

Held  that  the  settlement  gained  in  1 815  did  not  confer  a  settlement  in  the  newly  separated 
district  of  G,  And  that  relief  given  by  G.  was  only  evidence,  on  which  the  judgment  of 
the  soisions  was  conclusive. 

Order  of  sessions  confirmed :  though  the  notice  of  grounds  of  appeal  was  signed  only  by 
the  overseers  of  G.,  and  not  by  the  churchwardens  of  the  parish  in  which  the  eight  districts 
lay,  and  the  sufliciency  of  the  signature  was  a  question  submitted  in  the  case. 


sisted  of  ten  townships:  namely,  Gresford,  AUingtoUj 
Burtony  Liay^  GwersyUt,  Erlas,  Erthig  and  Botras 
^iff^^i  in  Denbighshire;  and  Marford  and  Hoseley,  in 
Flintshife.  The  parish  church  is  in  the  township  of 
Gresford;  and  there  are  four  churchwardens  for  the  whole 
parish,  who  at  present  only  act  in  ecclesiastical  matters. 
The  two  townships  in  Flintshire  have  always  had 
their  own  overseers,  and  maintained  their  own  poor 
separately  and  apart  from  the  rest  of  the  parish. 
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Tlie  Other  part  of  the  parish,  consisting  of  the  eight  QwerCs  Bench. 

Denbighshire  townships,  as  far  back  as  can   be  traced  ' 

previous  to  1816,  had  overseers  of  the  poor  as  follows:  '^^^  Qumh 
— one  for  Gresfordj  one  for  Allingtan,  one  for  Burton 
and  Z/oy,  and  one  for  GwersylU^  Erthig^  Erlas  and  Borras 
Btffre  (the  three  latter  being  minor  townships) ;  except 
in  the  years  18S5,  1836  and  1887,  when  one  overseer 
was  appointed  for  the  township  of  Gwersyllt  alone.  In 
1816,  one  overseer  was  appointed  for  GwersylU  alone, 
also  one  for  every  other  township  separately.  In  1817, 
one  was  appointed  for  GvoersyUtj  Erlas  and  Erthig 
jointly,  and  one  for  every  other  township  separately. 
In  1818,  one  was  appointed  for  GwersyUt^  Erthigj 
Erlas  and  Borras  Riffre  jointly,  and  one  for  each  of 
the  other  townships  separately;  and,  in  1819  and  every 
year  from  then  up  to  1880  inclusive,  one  was  appointed 
for  Gwersylli  separately,  and  for  all  the  other  town- 
ships separately,  except  Enhig,  Erlas  and  Borras  Riffre^ 
which  had  one  overseer  for  them  jointly.  Thus  the 
nomber  of  overseers  varied  from  four  to  eight  at  dif- 
ferent times. 

From(ff)  1881  and  1832  there  were  four  overseers 
appointed  to  serve  for  the  whole  parish  of  Gres/brd  in 
the  county  of  Denbigh^  with  the  churchwardens  thereof: 
and  these  are  the  only  instances  that  can  be  discovered 
where  there  were  warrants  of  appointment  of  overseers 
**for  the  parish,"  as  one  division,  the  other  previous 
appointments  being  for  the  several  townships,  as  before 
set  forth.  An  equal  poor  rate  of  so  much  in  the  pound 
was  always  agreed  to  at  a  general  vestry  in  the  parish 
diurcb,  by  the  churchwardens  of  the  parish  and  the 


(a)  «  For" 


to  haTe  been  intended 
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Volume  VIII.    overseers ;  and  the  rate  of  allowances  to  be  paid   to 

'    _    paupers  was  arranged  and  ordered  by  parish  vestries. 

The  Queen  Separate  poor  rates  were  made,  allowed  by  the  justices, 
The  Inhabit-  published  in  the  church,  and  collected  by  the  overseers 
Acton.  in  the  townships  for  which  they  were  so  appointed  and 
acted  as  hereinbefore  stated  ;  and  they  also,  previous  to 
the  appointment  of  an  assistant  overseer  as  hereinafter 
mentioned,  paid  the  poor  belonging,  or  supposed  to 
belong,  to  the  several  townships;  and  the  general 
accounts  of  the  overseers  for  the  townships  at  the  end  of 
each  year  were  setded  in  the  parish  vestry,  and  the 
balance  of  their  several  accounts  struck ;  and  the  over- 
seers who  had  a  surplus  in  hand  brought  that  surplus  to 
the  parish  vestry ;  and  those  who  were  deficient  received 
what  was  due  to  them  from  the  surplus  of  the  others: 
and,  if  any  balance  afterwards  remained  in  hand  upon 
the  general  account,  it  was  paid  over  to  the  new  over- 
seers for  the  general  expenses  of  the  ensuing  year.  One 
of  the  churchwardens,  in  or  about  1823,  was  elected  in 
the  parish  vestry,  and  afterwards  acted  (with  a  salary) 
as  a  general  overseer  for  the  Denbighshire  part  of  the 
parish,  consisting  of  the  said  eight  townships,  and  the 
several  overseers  paid  the  rates  collected  by  them  in  their 
several  townships  to  the  person  so  acting  as  general  or 
assistant  overseer ;  and  he  paid  the  poor  belonging  to  the 
several  townships  in  the  Defibighshire  part  of  the  parish, 
and  kept  a  distinct  account  for  each  township.  That 
part  of  the  parish  formed  of  the  Daibighshire  town- 
ships, from  the  year  1730  to  1833,  always  removed  and 
received  paupers  under  orders  of  removal  drawn  as  from 
or  to  the  "  parish  of  Gresford^  in  the  county  of  Defibigh  ;" 
but  it  cannot  be  ascertained  that  they  ever  removed 
paupers  to  or  from  each  other ;  but  the  Flintshire  town- 
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ships  of  Marfard  and  Hoseley  removed  paupers  to  the   Queen's  Bench. 
Denbighshire  part  of  the  parish  of  Gresford;  and,  on  the        ^^^^' 
JJth  ofjammryy  1787,  an  appeal,  touching  the  removal      Th«  Q""" 
of  Hannah  Jonas,  wife  of  Roger  Jonas^  and   her   five     The  inhabit- 
children,  from  the  lordship  of  Marfard  and  Hoseley  to        Actom 
the  parish  of  Gresford,  was  tried  at  Mold,  in  the  county 
of  Flint :  and  the  order  was  confirmed,  with  costs. 

In  the  year  1832,  an  application  was  made  to  the 
justices  of  the  peace  for  the  division  of  Denbighshire  in 
which  the  parish  is  situate  to  appoint  two  overseers  of 
the  poor  of  the  township  of  Allington,  being  one  of  the 
said  townships  in  the  parish  of  Gresford:  and,  upon  their 
refasing,    the  inhabitants  of  Allington  applied   to  the  x 

Court  of  King's  Bench,  and  obtained  a  rule  for  a  man- 
damus to  compel  such  appointment ;  which  rule,  without 
argument,  was  made  absolute  :  and  the  justices  of  Den- 
bighshire, in  obedience  thereto,  in  April  1833,  appointed 
two  overseers*  of  the  poor  for  the  said  township  of  Al- 
Ungton,  and  for  each  of  the  other  Denbighshire  townships, 
including  GwersylU :  and  from  that  time  two  overseers 
have  been  regularly  appointed  for  each  township,  which 
has  since  managed  its  own  affairs  entirely  separate,  and 
without  interference  with  or  by  any  others. 

The  pauper,  Mary  Lloyd,  was  married  to  her  deceased 
husband,  I2lis  Uoyd,  about  the  year  1772,  at  Gresford, 
Ellis  Lhydhaving,  the  year  previously,  viz.  1 771,  gained 
a  settlement  in  the  appellant  township  by  hiring  and 
service,  and  (a)  died  in  the  year  1815.  A  few  months 
after  the  death  of  her  husband,  the  pauper  received 
regular  relief  from  the  overseers  of  the  poor  of  the  ap- 
pellant township  of  Gwersyllt,  and  continued  to  do  so  up 

(a)  Sic. 
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to  the  formation  of  the  Wrexham  Union  in  18S7,  and 
subsequently  from  the  relieving  officer  on  account  of  the 
said  township  of  Gwersj/lU  until  the  12th  of  Aprils  1844 ; 
during  the  whole  of  which  time  the  pauper  was  living  in 
the  township  of  Acton^  and  not  having  done  any  act 
to  gain  a  settlement  since  her  husband's  death. 

The  statement  of  the  grounds  of  appeal  was  signed  by 
the  two  overseers  of  the  appellant  township  only,  and 
not  by  either  of  the  churchwardens  of  the  parish  of 
Gresford. 

The  questions  for  the  opinion  of  the  Court  are:  First, 
Whether  the  grounds  of  appeal  are  properly  signed  in 
compliance  with  the  81st  section  of  stat.  4&  5  W.  4e. 
c.  76.;  and,  secondly,  If  they  are  properly  signed, 
whether,  upon  the  foregoing  facts,  the  pauper,  Maty 
Uqyd^  is  settled  in  the  said  township  of  Gwer^Ut. 

If  the  Court  should  be  of  opinion  that  the  grounds 
of  appeal  are  properly  signed,  and  that  the  pauper  is  not 
settled  in  the  township  of  Gwersj/llt^  the  judgment  of 
sessions  to  be  confirmed  ;  but,  if  the  Court  should  be  of 
opinion  either  that  the  grounds  of  appeal  are  not  pro- 
perly signed,  or  that  the  pauper  is  settled  m  the 
township  of  Gwersyllt^  then  the  judgment  of  sessions 
to  be  quashed. 


Dcrwling  Serjt*  and  G.  Hayes,  in  support  of  the  order 
of  sessions.  As  to  the  signature :  if  the  churchwardens 
of  this  parish  must  join  in  an  appeal  from  any  town- 
ship, they  must  join  in  a  removal;  and  then,  if  a 
pauper  were  removed  from  one  township  in  the  parish 
to  another,  there  could  be  no  appeal,  the  church- 
wardens being  parties  to  the  removal.     On  the  point 
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of  settlement,  Regina  v.  Tipton  {a)  and  Regina  v.  Hurt'   Queen* a  Bench. 


1845. 


nington  (b)  are  conclusive.     The  relief  granted  since  the 
sabdivision    (and   commenced   before   the   decision   of     '^^  Qomn 
Regina  v.  Tipton  (a))  might  be  primd  facie  evidence    The  Inhabit- 

ants  of 

of  a  settlement  in  Gwersyllt,  but  cannot  weigh  against        Actok. 
the  other  facts.     It  was  clearly  given  under  mistake. 

Arnold^  contr^.  As  to  the  second  question  in  the 
case :  the  husband's  settlement,  from  which  the  pauper 
derives  hers,  was  gained  before  the  division  of  the 
townships  in  1883.  Down  to  that  time,  Gwersyllt  was 
a  district  maintaining  its  own  poor  as  a  parish  ;  its  poor- 
rate  was  not  part  of  a  general  contribution  to  a  joint 
fiiod ;  the  case  differs  in  this  respect  from  Regina  v. 
Marriott  (c).  [Lord  Denman  C.  J.  How  do  you  distin- 
guish it  from  Regina  v.  Tipton  (a)  ?]  The  Denbighshire 
townships  in  this  case  had  not  a  common  fund  for  main- 
tenance of  the  poor;  separate  poor-rates  were  raised: 
and,  although  the  surplus  of  any  rate  which  yielded  one 
was  carried  to  a  general  account,  that  may  not  have 
been  legal.  The  case,  therefore,  does  not  fall  within 
the  rule  established  by  the  late  decisions,  that,  when 
a  parish  becomes  divided  into  districts,  a  person  ori- 
ginally settled  in  the  parish  cannot  claim  a  settlement 
in  the  dbtrict  newly  formed  from  that  part  in  which  he 
resided*  Here  the  township  of  GwersylU  did  exist  as  a 
district  for  some  parochial  purposes,  before  the  division.. 
[WiUiams  J.  Surely  it  only  comes  to  this,  that  there 
was  evidence  both  ways.  And  the  sessions  have 
qoashed  the  order.]     As  to  the  relief,  parties  cannot 


(o)  3  Q.  B.  215.  (*),  5  Q.  B.  273. 

(c)  I'i  A.  i  E.  35,  note  (c). 
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Voiume  Fill.    disDute  its  cfTect  as  an  admission,  after  having  given  it 

1845.         ^       .  .  ^ 
for  thirty  years. 

The  QuK«K 

V. 

The  inhabiu        Lord  Denman  C.  J.     There  is  no  difficulty  in  this 

ants  of 

AcTOK.  case.  Rcgina  v.  Tipicm  (a)  clearly  applies.  There 
could  be  no  settlement  of  the  husband  in  the  township 
of  GwersyUt :  and  therefore  the  relief  can  have  no 
effect  It  was,  at  any  rate,  only  evidence;  and  the 
sessions  have  found  against  it. 


Williams  and  Wightman  Js.  (A)  concurred. 

Order  of  sessions  confirmed. 

(a)  3  Q.  B,  215. 

(6)   Coleridge  J.  was  absent  on  account  of  indisposition. 


iv/r/ry,  LocKWOOD  against  Wood. 

XLVcmbcr  21st, 

(On  motion  after  the  third  trial.) 
Ueporled,  6  Q.  B.  67.  note  («). 
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Leonabd  Pbbby,  surviving  Executor  of  William  saturdas,, 

«T  •       .    n  Noventber  22d. 

Nash,  against  Slade. 
A  SSUMPSIT.    The  first  count  was  on  a  promissory  in  Avguu 

^^  1844,  defend- 

note,  made  by  defendant  on  12th  July  1833,  in  ant  gm^e  plain. 
lS(uKs  lifetime,  at  six  months,  for  112/.  145.  6^.,  with  soiy'noteftMr 

0<lf     Qm     till 

interest  at  4  per  cent,  for  value  received ;  and  it  alleged  ^hlch  the  note 
a  promise  to  the  testator.     There  were  also  counts  for  ^d!^^  ** 
money  lent  by  testator,  money  had  and  received  to  his  »™o"nf  o^  ">- 

^  ^  '  •'  terestdueona 

ue,  and  for  money  paid  by  him,  and  on  an  account  stated  promuaory 
with  him,  all  laying  the  promises  to  the  testator.     And  iKA  4<.,  dated 

L  ,  .  ,      .  ,        6th  Jm/j^  1838, 

there  was  a  count  on  the  promissory  note,  laying  the  up  to  6th 
promise  to  the  executor ;  and  a  count  on  an  account  Hefd  to  be  eTl- 
ktated  between  the  defendant  and  the  present  plaintiflf  jji^y  of  M*ac- 
is  executor.  T°'!*?^j*" 

August  1844, 

Pleas  (fl)  2  1.  To  the  counts  on  the  note,  that  defend-  ^^  •  ^^n  sub- 

'  usting  debt  of 

ant  did  not  make  the  note.     Issue  thereon.  ii7^  4t. 

2.  To  all  the  counts  but  the  first  (a),  Non  assumpsit. 
Issue  thereon. 

3.  To  all  the  counts  laying  the  promises  to  the  tes- 
tator, a  set-off.  Replication,  denying  the  set-off.  Issue 
thereon. 

4.  To  the  whole  declaration  (a),  payment  to  and 
acceptance  by  plaintiff  in  satisfaction.  Replication,  de- 
oj^ing  the  payment  and  acceptance.     Issue  thereon. 

5.  To  all  the  counts  laying  the  promises  to  the  tes- 
tator, actio  non  accrevit  infra  sex  annos.  Replication, 
that  the  causes  &c.  did  accrue  within  six  years.  Issue 
thereon. 

(a)  Tliere  were  pleadings  as  to  small  sums,  parcel  &c.,  wbicli  it  is 
UDDvcc^sary  to  notice. 

I    2 
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roiume  viiL        Qn  the  trial,  before  Piatt  B.,  at  the  last   Wiltshire 

_     _.      * assizes,  the  plaintiflf  proved  the  making  of  the  promissory 

Pkrry        jj^jg .  ^jjj^  jjj  support  of  the  issue  joined  on  the  second 
Sladk.        pigj^  so  far  as  it  related  to  the  last  count,  he  put  in  a 
promissory  note,  signed  by  defendant,  of  which  the  fol- 
lowing is  a  copy. 

"  Devizes^  August  8th,  184?4. 
«  2SL  2s.  6d. 

^'  Five  months  ader  date  I  promise  to  pay  Mr.  Zr. 

Pcrtyj   or   order,    the   sum   of  23/.  2s,  6</.,  being  the 

amount  of  interest  due  on  a  promissory  note  (a)  from  the 

undersigned  to  the  late  fK  NasA  of  Patney^  for  117/.  45., 

dated  6th  July  1838,  up  to  the  6th  o(  Julyy  1844. 

''JohnSlader 

The  learned  Judge  told  the  jury  that  there  was  no 
evidence  to  take  the  note  of  1833  out  of  the  statute :  but 
he  left  it  to  them  whether  on  this  evidence  they  found 
an  account  stated  between  the  plaintiff  and  the  defendant 
for  117/.  45.  The  jury  found  for  the  plaintiff;  and  a 
verdict  was  entered  for  him  on  the  issues  relating  to  the 
last  count 

In  this  term,  Crawder  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

Butt  and  Barstam  now  shewed  cause.  The  note  of 
August  8th,  1844,  contained  a  distinct  admission  that  a 
debt,  arising  from  the  note  of  1838,  was  due.  That  is 
evidence  of  an  account  stated ;  Highmore  v.  Primrose  (b). 
But  the  defendant  contends  that  the  admission  was  only 

(a)  This  note  was  not  mentioned  in  the  declaration  ;  but  the  plaintiif 
endeavoured  to  slicw  that  it  was  given  in  renewal  of  the  noteofjii/y  12th 
18S3,  there  mentioned. 

(6)  5  M,^S.  05. 
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that  a  debt  was  due  on  6th  Jvly  1844.     Such  an  ad-  Qvem**  Bench, 

mission,  however,  unaccompanied  with  any  thing  lead-  ' 

ing  to  infer  payment  since,  is,  at  least,  evidence  of  an  P«»»t 
Account  stated  as  to  a  debt  existing  up  to  the  time  of  Sladi; 
the  admission. 

Crawder  and  MontcLgue  Smithy  contr^     It  is  not  con- 
tended by  the  plaintiff  that  there  was  any  answer  to  the 
plea  of  the  Statute  of  Limitations ;  nor  is  the  count  on 
the  note,  laying  the  promise  to  the  plaintiff,  insisted  on. 
The  question,  therefore,  turns  on  the  count  alleging  an 
•coount  stated  with  the  plaintiff,  to  which  the  statute  is 
not  pleaded.     Now  the  only  evidence  is  that,  on  8th 
Augua  1844,  the  defendant  admitted  that  interest  was 
then  due,  having  accrued  on  6th  July  1844  in  respect  of 
a  note.      That  does  not  shew  that  the  principal  was 
admitted  to  have  been  due  on  8th  August,  or  even  to  be 
due  on  6th  July  :  for  interest  might  be  due  in  respect  of 
principal  just  paid  off,  or  not  yet  due,  as  where  a  debt  is 
to  be  paid  at  a  future  time  with  interest  in  the  meanwhile. 
It  is  no  more  than  if  a  party,  in  August,  were  to  write  a 
letter  stating  that  he  had  been  indebted  in  July:  that 
could  not  be  an  account  stated  of  a  debt  due  at  the  time 
of  writing.    A  count  on  an  account  stated  must  be  proved 
by  admission  of  a  balance  due  at  the  time ;    Tucker  v. 
Barrcm{d),  which  was  distinguished  on  this  ground  from 
Knaasles  v.  Michel  {b)  and  Highmore  v.  Primrose  (c),  and 
was  recognised  in  Liubbock  v.  Tribe {d).    \lVightman3. 
Suppose  the  acknowledgment  had  been  that  interest  was 
due,  on  an  account  stated.]     That  would  not  be  evi- 


(a)  1  B.  i  a  623. 
(c)  5  A/.  ^  iS.  65. 


(6)  IS  EoMtf  249. 
(d)  3  M,  i  W.  607. 
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dence  of  an  account  stated  at  the  time  of  the  acknow- 
ledgment. It  is  not  necessary  to  consider  whether  this 
evidence  might  not  support  a  count  for  money  had  and 
received. 


Lord  Denman  C.  J.  The  debt  on  the  note  men- 
tioned in  the  declaration  is  barred  by  the  statute.  But 
the  question  is  as  to  the  effect  of  the  writing  of  8th 
August  1844.  Now  that  is  a  statement,  made  on  8th 
Augustf  that  interest  was  then  due  which  had  accrued 
up  to  6th  July.  That  is  surely  some  evidence  that  the 
parties,  on  the  8th  of  August^  agreed  that  the  principal 
was  due  on  the  6th  of  July,  and  evidence  also,  in  de- 
fault of  proof  of  payment,  that  it  was  still  due.  Indeed 
the  probability  is  against  the  payment  of  interest  after 
payment  of  the  principal.  It  seems  much  like  the 
common  case  of  an  I.  O.  U.  We  do  not  interfere  with 
former  decisions.  In  Tucker  v.  Barrow  (a)  there  was 
only  an  extorted  admission  of  money  having  been  re- 
ceived at  a  time  past 

Williams  J.  The  question  lies  within  a  very  narrow 
compass.  Did  the  promissory  note  of  Augttstj  shewing 
that  interest  accruing  in  July  was  still  due,  furnish  evi- 
dence for  a  jury  that  the  principal  was  agreed  by  the 
parties  to  be  due  in  August  ?  I  think  it  did ;  and  there 
was  nothing  from  which  we  can  infer  that  the  principal 
had  been  paid. 

WiGHTMAN  J.  (A).  The  whole  question  is,  whether 
there  was  evidence  of  an  account  stated  with  the  executor: 


(o)  7B.^a  623. 


(6)  Coleridge  J.  was  absent. 
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tbe  Statute  of  Limitations  has  nothing  to  do  with  this.   Qtteen*s  Bench. 

I  think  the  note  of  August  is  evidence  of  an  account  * 

stated  between  the  executor  and  the  defendant.  Then  ^"*^ 
what  is  the  statement  ?  Of  a  debt  of  11 71. 4?5.,  which  is  Sladw, 
recited  as  existing  so  as  to  carry  interest,  for  which  in- 
terest, np  to  6th  Julyj  the  note  is  given.  Then  is  there 
any  thing  to  raise  a  presumption  that  the  parties  in 
Attgusi  treated  the  principal  as  paid  ?  Nothing  of  the 
kind  appears :  the  jury,  therefore,  might  infer  that  they 
then  stated  an  account  leaving  the  117/.  4s.  due. 

Rule  discharged. 


Hknby  Wright  against  Eliza  Anne  Madocks  Monday, 

^^  November  24th. 

and  Others. 

IN  Hilary  Term  1812,   Henry   Wrighty   the  present  Where  final 
1  •     .«•       .         1.1  •  Tyr.,1.  ji,         judgment  has 

plaintin,   signed  judgment  against    ntlliam  Alea>  been  obtained 
ander  Madocks  for  10,000/.  debt  and   80/.    damages,  J^'^^who" 
on  a  warrant  of  attorney,  given  to  secure  an  annuity.  e^uti^^^MdV 
In  1828,  W.A.  Jlfadoc*5  died,  having  made  a  will  and  scire  facias  has 

'  »  o  issued  (after 

appointed  executors,  who  renounced  probate  and  exe-  rule  to  shew 

cause)  against 

CQtioD.    Limited  letters  of  administration  of  the  estate  of  his  personal  re- 

,        presentative,  to 

W.  A.  Madocks  were  then  granted  by  the  Prerogative  revive  the  judg- 
Cburt  of  Canterbury :   and  on  27th  December  1842,  let-  ^"^etum^, 
ters  of  administration  cum  testamento  annexo,  of  that  J^J^^'^^^e^*** 
date,  of  the  rest  of  the  goods,  chattels  and  credits  of  without  a  rule 

^  D  »  to  shevv  cause, 

against  the  heir 
and  tertenants, 
tboogh  the  judgment  be  more  than  fifteen  years  old.    R.  Gen.  m.  2  WA.  I.  79.  applies 
to  the  first  scire  facias  reriving  the  judgment  in  such  case,  but  not  to  the  second. 

I   4 
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Voinme  viiL  JV.  A.  Madocks  Were  granted  by  the  Prerogative  Court 
'___  of  Canterbury  to  MeyrtcJc  Humphreys  Edwards. 

On  I9th  January  1843  a  rule  was  obtained,  calling 
on  Edwards  to  shew  cause  why  a  scire  facias  should 
not  issue  to  revive  the  judgment  against  fV.  A,  Madocks : 
and,  on  Slst  January  1843,  this  rule  was  made  absolute, 
no  cause  being  shewn. 

Afterwards  the  scire  facias  issued,  directing  the  sheriff 
to  summon  Edwards  to  shew  if  he  had  or  knew  8cc.  why 
Wright  should  not  have  execution  against  him  for  the 
debt  and  damages. 

Edwards  was  served  with  notice,  by  the  sheriff,  of  this 
writ;  and  the  sheriff  returned  scire  feci  accordingly: 
but  Edwards  did  not  appear. 

On  26th  AjTril  IS^S,  a  scire  facias  issued,  directing 
the  sheriff  to  make  known  to  the  heir  and  terten- 
ants  of  W.  A.  Madocks  that  they  should  be  before  &c., 
to  shew  if  they  or  either  of  them  had  or  knew  8cc. 
why  the  debt  and  damages  ought  not  to  be  made  of 
the  lands  &c. 

The  present  defendants  were  served  with  notice,  by 
the  plaintiff,  of  this  writ. 

On  Slst  May  1843,  E.  V.  Williams  obtained  a  rule 
to  shew  cause  why  the  scire  facias  last  mentioned 
should  not  be  set  aside.  The  affidavits  in  support  of 
the  rule  shewed  that  this  writ  had  been  issued  without 
any  ride  to  shew  cause  (a). 

The  affidavits  in  answer  to  the  present  rule  shewed 
that  judgment  on  the  scire  facias  against  Edwards  was 
signed  by  default. 


(a)  Other  objections  were  made,  which    were   not  insisted  upon  in 
argument 
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Jervis  and    Welsby  now    shewed   en  use.      The  de-  Queen*s  Bencft. 
fendants   rely  upon  R.   Gen.  Htl.  2  fV.  4.  I.  79(a),        ^^^^' 
which  orders  that  "  A  scire  facias  to  revive  a  judgment       W»ighi 
more  than  ten  years  old,  shall  not  be  allowed  without      Madockb. 
'  t  motion  for  that  purpose  in  term,  or  a  Judge's  order 
in  vacation,  nor,  if  more  than  fifteen,  without  a  rule  to 
shew  cause."     The  judgment  is  here  more  than  fifteen 
years  old ;  and  therefore  it  has  been   revived  against 
the  administrator,  by  the  first  scire  facias,  upon  a  rule 
to  shew  cause  being  made  absolute,  as  the  general  rule 
requires.     The  second  scire   facias,    which   it   is   now 
sought  to  set  aside,  is  not  to  revive  the  judgment  (which 
▼as  already  revived),  but  to  fix  the  heir  and  tertenants 
with  execution.     No  rule  to  shew  cause  is  necessary 
for  that  purpose.     The  language  of  the  two  writs  differs 
materially. 

Sir  F.  Kelfyj  Solicitor  General,  and  E.  V.  Williams^ 
contri.  The  object  of  the  general  rule  is  that  a  party . 
should  not  be  fixed  by  proceedings  of  which  he  has  not 
notice.  The  scire  facias  against  the  heir  and  tertenant 
revives  the  judgment  as  much  as  the  scire  facias  against 
the  personal  representative ;  each  proceeding  is  simply 
ibr  the  purpose  of  obtaining  execution  on  an  old  judg- 
ment. Neither  writ  uses  the  expression  of  '*  reviving  " 
the  judgment.  The  meaning  of  the  phrase  may  be  in- 
ferred from  the  language  in  Gamon^sCase(b\  where  "  ex- 
ecution" is  said  to  be  "  the  life  of  the  law."  In  2  Tidd's 
Practice^  llOS(c),  it  is  said:  "The  reason  why  the 
plaintiff  is  put  to  his  scire  facias  after  the  year  is,  because 


(a)  SB.^  A(L  385.  {b)  5  Rep,  88  a.  88  b. 

(c)  Ninth  edition. 
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Voiume  viiL    wbcn  be  lies  by  so  long   after  judgment,  it  shall  be 

L_  pr^QBumed  that  be  batb  released  the  execution.''     The 

iotmtiiMi,  in  each  case  of  scire  Facias,  is,  accord  ing  to 
tbe  language  of  die  statute  of  Wedminder  2nd  (I  stat^ 
IS  Ed.  I.  €•  45.),  to  ^  give  knowledge  to  the  party  of 
whom  it  is  oomfdaioed.''  Tbe  complaint,  in  the  ca^e  of 
the  heir  and  tertenant  as  well  aa  Ln  that  of  tbe  per^nat 
representattre^  is  made  against  the  party  to  be  charged 
with  the  execution*  Suppose  the  first  scire  facias  here 
Iwd  been  issued  againsi  the  heir  and  tertenants,  could 
another  hate  been  issued  against  tbe  admLaistrator 
without  a  rule  to  shew  cause?  [Jeroh,  The  scire 
facias  against  the  penNmal  represeniative  is  a  necessary 
fifsl  step.  Wigkhnan  X  That  b  shen  n  in  note  (i)  to 
TMerhM  v.  Deoenux{ay\  The  case  there  referred  to, 
^mUm  V.  Tertenants  of  Hall  {Jb)^  does  not  support  the 
propositicm ;  tbe  dictum  relied  on  occurs  iii  the  ar« 
gumMC  of  oounsel  for  die  unsuccessful  party;  the 
qotttion  diere  was  as  to  die  position  of  parties  where 
one  of  two  defendants  dies  between  final  judgment  and 
execution.  It  may  well  be  that  a  terteaant  may  have 
came  to  diew  of  wfaidi  the  personal  representative  is 
ignorant  or  cannoC  take  advantagCi. 


Lord  ]>BKHAM  C  J.  I  diink  it  is  cle&r  from  tbe 
chesty  latestf  and  beat  authority  that  this  rule  must  be 
diadiarged.  Tbe  scire  fisidas  agaia^t  the  administrator 
issued  properly,  and  revived  the  judgment ;  the  judg- 
ment being  revived,  die  scire  &Gias  issues  at  once,  calling 
upon  the  heir  and  tertenants  to  shew  why  the  lands 
should  not  be  delivered  in  pursuance  of  such  judgment. ' 


(«)  S  riii«.&itiiii2.7S«.6aicd. 


(4)  OitiK  105.  lOf , 
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If  these  parties  have  any  defence,  they  can  plead  it  in  QueetCs  Bench. 

answer  to  the  second  scire  facias. 

W&IOHT 

W1LLIAM8  and  WiGHTMAN  Js.  {a)  concurred.  Maoocki. 

Rule  discharged. 

(a)    Coleridge  J.  was  absent. 


Ex  parte  the  Inhabitants  of  Wellingborough.     Tuesday, 

November  25th. 

TpLOOD  moved  for  a  rule  calling  upon  the  justices  of  Appellants 

the  peace  fdr  Northamptonshire  to  shew  cause  why  a  ofreimmO*'^^'^ 
mandamus  should  not  issue,  commandini?  them  to  enter  ■^^'  amongst 

'  ®  otlier  grounds 

continuances  and  hear  the  appeal  of  the  inhabitants  of  the  o{app«»i.  some 

.  .  of  which 

parish  of  Wellingborough  against  an  order  of  two  justices  afiected  the 

.  menu  of  the 

for  that  county,    removmg   Lois   Bat/es  and    her   two  settlement, 
children   from   the  parish  of  Isham   to  the   parish  of  aminaUons  did 

WeUingboroughj  both  in  Northamptonshire.  suffidentevi- 

He  moved  on  an  affidavit  which  stated,  in  substance,  cbargcability 

that  the  appellants  had  served  a  statement  of  grounds  of  9"  ***®  trial  of 

'  '^  o  tlie  appeal,  the 

appeal,  some  of  which  raised  objections  to  the  examina-  respondents, 

who  had  given 

tions,  and  others  denied  the  facts  on  which  the  pauper  po  notice  of 

vas  alleged  to  be  settled  in  the  appellant  parish.     The  abandon  the 

third  ground  of  appeal  was  that  the  examinations  con-  that  they  could 

tained  "no  legal  or  sufficient  evidence  that  at  the  time  ^ii^sfShf*' 

of  the  application  for  the  said  order,  or  at  the  time  of  the  ^oT^a^d'^ith- 

out  going 
farther  into 
the  case,  moTed  the  Court  to  quash  the  order  on  that  ground,  and  make  a  special  entry. 
The  appellants  stated  that  they  did  not  rely  on  that  objection,  and  called  upon  the  Court 
(0  bear  and  determine  the  appeal  on  the  other  grounds :  but  the  Court  refused,  and 
gnashed  the  order,  with  a  special  entry  that  they  did  so,  aAer  a  full  hearing,  on  the  ground 
of  the  objection  to  the  proof  of  chargeability. 

Held,  that  the  decision  was  right,  and  this  Court  refused  a  mandamus  to  enter  con- 
tiauanoes  and  hear  the  appeal  on  the  merits. 
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Volume  VIII.    making  of  the  same,  the  said  Lois  Bayes  and  her  said 

J two  children  were  actually  chargeable"  to  Idiam.     The 

Re  respondents  cave  no  notice  of  intention  on  their  part  to 

W  ELM  NO-  r  O  I 

Boaouuii.  abandon  the  order,  or  to  move  that  it  should  be  quashed 
on  any  particular  ground :  but,  when  the  appeal  came  on 
to  be  tried,  at  the  Michaelmas  sessions  1845,  service  of 
notice  and  grounds  being  admitted,  the  respondents 
stated  that,  so  far  as  regarded  the  objections  set  forth  in 
the  third  ground  of  appeal,  they  could  not  support  the 
order ;  and  they  moved  the  Court  to  quash  it  on  that 
ground  only,  and  to  make  a  special  entr}'. 

The  appellants  thereupon  stated  to  the  Court  that 
they  did  not  rely  upon  the  objection  stated  in  the  third 
ground  of  appeal,  and  called  upon  the  Court  to  hear  and 
determine  the  appeal  on  the  other  grounds :  but  the 
sessions  refused  to  go  into  any  other  part  of  the  case, 
and  quashed  the  order,  with  a  special  entry  that  it  was 
quashed,  after  full  hearing,  for  want  of  proof  of  charge- 
ability  before  the  removing  magistrates. 

Flood  contended  that  the  appellants  had  a  right  to 
give  up  any  one  or  more  of  their  grounds  of  appeal :  and, 
as  the  sessions  had  thought  proper  to  decide  the  case  on  a 
technical  ground  which  had  been  abandoned,  this  Court 
would  compel  them  to  try  the  appeal  on  its  substantial 
merits.  [Lord  Denman  C.  J.  I  do  not  see  how  that  can 
be  done,  nor  what  reason  you  have  to  complain.  The 
sessions  have  heard  and  determined  the  appeal ;  and  the 
decision  is  in  your  favour.]  After  such  an  entry,  the 
respondents  may  take  out  a  fresh  oider  for  the  removal 
of  the  same  paupers  to  the  appellant  parish,  and,  on  the 
trial  of  an  appeal  against  that  order,  may  adopt  the  same 
course,  and  harass  the  api^ellants  with  continued  litiga- 
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tion.     Though  the  objection  was  brought  specially  to  QueerCt  Bench. 


1845. 


their  notice  they  gave  no  intimation  of  their  intending 
to  yield  to  it :  they  ought  at  least  to  have  served  notice  Re 

of  abandonment,  as  was  done  in  Ex  parte  the  Overseers  of     bokouoh. 
PanUfract  (a). 

Lord  Denman  C.  J.  The  respondents,  whether  they 
had  given  notice  of  abandonment  or  not,  had  a  right  to 
say,  when  the  appeal  came  on  for  trial,  that  they  found 
they  could  not  sustain  their  order  against  a  particular 
otgection,  and  would  therefore  go  no  farther.  After 
that  declaration  it  would  have  been  useless  for  the 
sessions  to  proceed  with  the  appeal.  If  appellants 
choose  to  raise  technical  objections  which  do  not  affect 
the  real  question  between  the  parties,  they  must,  at  all 
events,  be  content  to  have  them  decided  in  their  favour. 

Williams  J.  concurred. 

Coleridge  J.  The  sessions  might  have  done  much 
iDJustice  by  going  into  the  facts  under  these  circum- 
stances. It  is  quite  possible  that  the  respondents,  having 
their  attention  called  to  this  objection,  took  advice,  and, 
finding  that  the  objection  was  fatal,  did  not  come  pre- 
pared with  evidence  in  support  of  the  order  on  the  merits 
of  the  settlement.  They  could  not  know  that  the  ob- 
jection would  be  waived. 

WiGHTMAN  J.  concurred. 

Rule  refused  (6). 

(a)  3  Q.  B,  S91.  (&)  Reported  by  B,  HaOf  Esq. 
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184.5. 


Tucsdat/,  Bland  aqainst  Dax. 

November  25th.  "^ 

In  a  cause  of       TjETERSDORFFy  in  Hilary  term  1843,  obtained  a 

A,  against  B,,      j[ 

the  matter  was  rule  whlch  waS  OS  folloWS. 

by  rule  of 

Court  referred  **  Bland,  deceased,  against  Dax, 

A.  died  before  "  Upon  reading  the  affidavits  of  James  Bland^  Esq., 

report ^was*  ^'^^  *"  ^^^^  cause  in  Trinity  term  184 1,  another  affidavit 

read.     The  ^f  ^j^^  g^jj  j"^^^^  Blati^.  filed  in  this  cause  in  Easier 

executors  ob-  ' 

tained  a  rule  to  term  last  past,  and  the  affidavit  of  Edward  Rouse.  Esq. 

shew  cause  '  * 

why  they  and  another,  filed  this  day,  it  is  ordered  that  George 

should  not  be 

made  parties  to   Saiuuel  Fordy  an  attorney  of  this  Court,  upon  notice  of 

the  first  rule.  ,  .  ,  ,  .  i  •  i     n  rw^        y  t 

Held:  this  rule  to  be  given  to  him,  shall,  upon  Tuesday, the 

was  not  neces-  17th  day  of  January  instant,  shew  cause  why  the  safd 

sccond^rule^  -Erfwflrd  Rouse  and  James  Devereux  Hustler^  executors 

should  be  ^^  ^^iQ  late  plaintiff  in  this  cause,  in  the  last  mentioned 

drawn  up  on  * 

reading  the        affidavit  respectively  named,  should  not  be  at  liberty  to 

first,  provided  '' 

it  adverted  to      become  parties  to  the  two  several  rules  made  in  this 

the  first,  which  . 

was  in  Court,  cause,  respectively,  on  the  11th  of  June  1841  and  the 

second  rule,  22d  of  Notoember  1841,  instead  of  the  said  late  plaintiff 

vi"s  \\\'n,  ought  Ji^rwfs  Blandy  deceased,  and   why  the   said   executors 

""i\!i°*^V"d  sl'ould  not  be  entitled  to  receive  any  money  or  moneys 

reased,  against  directed.  Or  to  be  directed,  by  the  Court,  to  be  paid 

//.  ;"and,  the  ^  ^ 

rule  and  affida-   under  the  said  rules,  or  in  any  other  respect  the  Court 

vits  being  so  en- 

litkd,  the  rule    may  ordcr." 

was  discharged.         _-^,  ^^  ,      ,       /»i     i    .       »-»■•»  i  .   i 

Ihe  affidavit,  hied  in  Hilary  term  1848,  on  which 
this  rule  was  obtained,  was  entitled  ^'  Bland,  deceased, 
plaintiff,  against  Dax,  defendant."  It  appeared  that, 
on  11th  June  1841,  a  rule  had  been  obtained,  ^'  in  the 
above  mentioned  cause,"  calling  upon  Ford  to  shew 
cause  why  he  should  not  deliver  to  the  plaintiff  Bland 
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80  account  of  certain  moneys  received  and  payments  Queen*s  Bench, 

made,  and  pay  the  balance  to  the  plaintifr,  and  also  pay  ^ '____ 

a  sum  of  10502.,  with  interest,  to  plaintiff,  and  render        Blahd 

an  account  of  the  proceeds  of  ^*  a  certain  execution         I>ax. 

issued  against  the  said  defendant,"  and  pay  the  amount, 

or  such  part  thereof  as  was  unpaid,  to  plaintiff.     Cause 

was  shewn  against  this  rule  on  22d  November  1841, 

when  it  was  ordered  that  the  matter  should  be  referred 

to  the  Master.     The  Master  prepared  his  report ;  and 

counsel  was  instructed,   in  Michaelmas  term  1842,  to 

bear  the  report  read,  but  was  unable,  from  pressure  of 

business,  to  do  so.    Bland  died  on  25th  December  184'2. 

In  this  term  (a). 

Sir  jR  Thesigery  Attorney  General,  and  Ogle  shewed 
cause.    The  rule  should  have  been  drawn  up  on  reading 
the  former  rule.    [Lord  Denman  C.  J.  (after  conferring 
with  the  officers  of  the  Court).     It  appears  to  be  suf- 
ficient that  the  present  rule  adverts  to  the  former  rule, 
which  is  in  Court]      The  rule  and  the   affidavits  are 
wrongly  entitled.      The  suic  is  abated.     Even  if  the 
Master  had   made  his  award  before  BlancCs  death,  it 
could  not  have  been  enforced  after  the  death ;  B^x  v. 
iisffey  {by     There  is  no  such  action  as  Bland  against 
ikx;  and  there  never  was  such  an  action  as  Bland ^ 
^asedy  against  Dax.     Perjury  could  not  be  assigned 
OD  such  affidavits,  they  not  being  made  in  any  proceed- 
ing in  Court. 


(a)  November  5th.    Before  Lord  Denman  C.  J.,  WiUiams,  Coleritige  And 
^t^UmanJs, 
(6)  1  DovdL  p.  a  538. 
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Foiume  VIII,        Sir  F.  Kelly^  Solicitor  General,  contra*     It  appears 

'        that  execution  had  issued,  in  the  action  of  Bland  against 

Blakd  j^ax^  before  the  plaintiflf's  death.  The  action  there- 
Dax.  fore  did  not  abate.  There  is  no  other  mode  of  en- 
titling the  rule  and  affidavits.  The  executors  may 
enforce  their  right,  in  respect  of  ForcTs  liability  as 
attorney  to  the  late  plaintiff,  not  only  by  action,  as  in 
Knights  V.  Quarles  (a),  but  by  motion,  as  in  the  case 
In  the  Matter  of  Aitkin  (J).  The  proceeding  may  be 
considered  as  an  equitable  scire  facias.  The  title  may 
be  rejected :  at  any  rate  the  word  ^'  deceased  "  makes 
no  necessary  part  of  the  title  of  the  cause ;  it  merely 
adds  to  the  title  of  the  cause  the  information  that  the 
plaintiff  is  dead. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

It  was  objected  that,  in  consequence  of  the  word 
"  deceased  **  being  introduced  into  the  titles  of  the  rule 
and  affidavits,  the  titles  were  wrong.  We  think  this 
objection  must  prevail ;  and  the  rule  must  therefore  be 
discharged. 

Rule  discharged. 

(o)  2  Br.  ^  B.  J02.  (6)  4  B,  j;  Aid,  47. 
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Quecti's  Bench, 
1845. 


In  the  Matter  of  King,  Gent,  One  &c.  Tuesiiay, 

November  25th. 

r*  ROBINSONy  in  Michaelmas  term  1844,  obtained   An  attorney  of 

^    •  ^  this  Court  was 

a  rule  calling  upon  WiUiam  Hefuy  Kingj  an  at-  convicted  and 

-    ,  .  1       1  I        1  I  received  judg- 

tomey  of  this  Court,  to  shew  cause  why  he  should  not  ment  on  an 

be  struck  off  the  roll.  cLrgillg  a 

The  aflSdavits  on  which  this  rule  was  obtained  were  defrmiTpar\^es 

sworn  on  2 1  St  November  1844,  and  stated  that  King,  to-  °f  goods,  and 

'  ^'  that,  in  pur- 

gether  with  others,  was  indicted  at  the  Central  Criminal  «"*"ce  thereof, 

one  conspirator 

Court  for  conspiracy,  the  indictment  containing  several  obtained  the 

rr«i  r  i  ^^^  goods  on 

counts.     That  a  true  bill  was  found,  and  the  indict-  credit,  and  the 
ment  removed  into  this  Court  by  certiorari,  and  that  them  by  a  coi- 
fing and    two   other  defendants    pleaded  Not  guilty.  I:;h;;rh'e'sue1i''' 
That,  on  the  trial  at  Westminster,  before  Williams  J.,  out  aj^ainst  such 

^  ■  ^  ^    conspirator. 

King  and  another  defendant,  Emily  Jnn  Birch  (a\  were  J"<lg>"cnt  was 

^^  ^  \   /'  reversed  for 

convicted   on    the   first  count,   and   acquitted   on    the  insufficiency  of 

1  I        .  .  1    r        ^^®  indictment. 

Others;  and  King  was  sentenced  to  be  imprisoned  for      Held, asuf- 

«ghteen  calendar  months*     That,  in  Easter  term  1 844,  for^s"riki'^ng  him 

Kng  obtained  a  rule  to  arrest  the  judgment,  which  rule  thougVnoaffi- 

was  discharged  in  the  same  term  (6).     That,  on  27ih  ^^^  ^r^a^*"*® 

Arflyl844,  King  sued  out  a  writ  of  error,  which  was  committed  the 

^  ^  ^      .  >  offence,  but 

nonprossed,  6th  August  1844,  in  consequence  of  his  delay  only  that  he 

had  been  con- 

'n  proceeding  with  it.     That,  on  or  about  5th  November  victed ;  and 

10 J      T^.  1  •         r  T  though  he  dc- 

iw,  King  sued  out  another  writ  of  error,  and  gave  posed  that  the 
notice  of  the  allowance  thereof;  but  that  he  had  not,  to  lulced  by^e 

execution  was 
justly  due  to 
^  from  aucb  alleged  conspirator,  and  denied  that  he  had  been   "  a  party  or  privy  to 
>oeh  aiminal  conduct,'*  as  was  stated  in  the  indictment,  or  that  it  contained  any  offence 
pflni&hable  by  law ;  the  affidavit  not  specifically  denying  the  conspiracy,  or  that  the  act 
cWged  was  done  in  pursuance  of  it. 

{a)  Seethe  first  count  of  tlie  indictment  in  Reginav,  King^  7  Q.  B,  782. 

(6)  See  7  Q.  J?.  782—795. 
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roiume  VTIL    the  knowledge  and  belief  of  the  party  deposing  to  this 

'        fact,  proceeded  therewith;  and  deponent  was   advised 

Re  King.  ^^j  believed  that  there  was  no  valid  ground  for  the  writ 
of  error.  The  affidavits  set  out  the  first  count  of  the  in- 
dictment, which  charged  that  the  defendants  '^  did  un- 
lawfully combine,  conspire,  confederate  and  agree  toge- 
ther to  cheat  and  defraud  certain  liege  subjects  of  our 
Lady  the  Queen  of  divers  large  quantities  of  their  goods 
and  chattels ; "  that,  in  pursuance  of  the  conspiracy, 
one  of  the  defendants,  E.  A.  Birch^  obtained  goods 
from  certain  tradesmen  named,  and  also  from  certain 
parties  whose  names  were  unknown,  and,  in  order  that 
the  goods  might  be  taken  in  execution  as  after  men- 
tioned, ordered  them  to  be  delivered  at  her  home,  and 
procured  them  to  continue  there ;  that,  in  further  pur- 
suance of  the  conspiracy,  Kingy  E.  A.  Birch  and  another 
defendant.  A,  D,  Phillips^  "  did  falsely  and  fraudulently 
pretend  that  certain  debts  were  due  and  owing  *'  from 
E.  A,  Birch  to  King  and  Phillips  respectively ;  and  King 
and  Phillips  did,  by  collusion  with  E.  A  Birch^  com- 
mence separate  actions  against  Birch^  in  which  judg- 
ments were  collusively  signed  for  want  of  a  plea ;  and 
afterwards,  in  further  pursuance  of  the  conspiracy,  writs 
of  fi.  fa.  were  collusively  sued  out  by  King  and  PhillipSj 
by  means  of  which  the  goods,  obtained  as  aforesaid, 
were  taken  in  execution :  and  so  the  jurors  &c.  that 
Kingj  E.  A,  Birchi  Phillips^  &c.,  "  in  manner  and  by 
the  means  aforesaid,  unlawfully  did  cheat  and  defraud  ^ 
the  tradesmen  who  supplied  the  goods.  The  affidavits 
did  not  contain  any  assertion  that  King  had,  or  that  the 
deponents  believed  he  had,  been  guilty  of  the  con- 
spiracy. 

In  answer,  King  made  affidavit,  sworn  5th  January 
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1 845,  that  the  proceedings  in  the  action  by  himself,  Queen*s  Bench. 

1 04,  ff 
alleged  in  the  indictment  to  be  collusive,  had  led  to  an  '____ 

issue,  which  had  been  found  against  ^ing,  but  in  which      ^  ^^^*^ 
a  bill  of  exceptions  had  been  filed  and  error  brought, 
which  case,  as  well  as  two  cross  rules  nisi,  one  for 
quashing  that  writ  of  error,  were  then   standing  for 
argument  in   the   Court  of   Exchequer   Chamber  (a). 
That,   on  a  consultation   of  Kin^s   counsel   upon  the 
indictment,  it  was  considered  that  many  counts  thereof 
were  bad  and  others  could  not  be  proved,  and  it  was 
therefore  decided  not  to  call  witnesses  for  King^  but 
to  rely  on  ulterior  proceedings.     King  further  stated 
circumstances  for  the  purpose  of  shewing  that  the  delay 
in  proceeding  with  the  writ  of  error  on  the  indictment 
was  owing  to  the  attorney  for  the  prosecution.     That 
he,  King^  had  delivered  an  assignment  of  errors,  intended 
to  proceed,  and  was  advised  and  believed  that  there 
were  valid  and  substantial  grounds  of  error,  and  that 
judgment  would  be  given  for  him.     That  the  indict- 
ment had  been  artfully  and  designedly  preferred  to  pre- 
judice him  in  the  civil  proceedings.     That  the  judgment 
and  execution  in  such  proceedings  were  for  moneys  justly 
due  from  E.  A.  Birch  to  him.     That,  ^^  although  the 
aforesaid  jury  returned  a  verdict  of  Guilty  against  this 
deponent  and  the  said  £•  A.  Birch  upon  the  said  first 
count  of  the  said  indictment,  this  deponent  denies  being 
a  party  or  privy  to  such  criminal  conduct,  or  that  it 
contains  any  misdemeanour  or  offence  which,  by  the  laws 
and  statutes  of  this  realm,  is  punishable  by  indictment." 
There  were  also  numerous  affidavits  by  other  parties 
deposing  generally  to  the  integrity  of  King, 

(«)   See   Kmg  t.  Simmends,   7  Q.  B,  289. ;   King  t.  Birch,  7  Q.  B. 
669. 
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ydnr.i?  nil.        In  this  term  {//), 

itc-  King.  Pashlcj/  shewecl  cause.     No  charge  is  now  made  sub- 

stantially against  King.  The  deponents  rely  exclu- 
sively upon  the  conviction,  without  deposing  to  its 
justice.  Now  the  writ  of  error  has  been  argued,  and 
the  judgment  of  this  Court  reversed  (b) ;  and  King  has 
been  discharged  by  this  Court.  These  proceedings  put 
an  end  to  the  indictment.  But,  even  if  that  were  not 
so,  the  indictment  shews  no  ground  for  this  rule.  The 
first  count,  on  which  alone  King  was  convicted,  can 
hardly  be  said  to  charge  distinctly  even  a  moral  of- 
fence. The  overt  acts,  as  the  Court  of  Exchequer 
Chamber  points  out  {c)  in  distinguishing  the  case  from 
Rex  v.  Spragg  {d\  do  not  amount  to  any  offence :  and 
the  conspiracy  is  not  distinctly  and  positively  alleged. 
Mere   conviction    of  a  conspiracy    does  not  subject   a 

party  to  be  struck  off  the  roll ;  Se (e).     In   Ex 

parte  Brounsall  (g),  where  the  attorney  was  struck  off 
the  roll  for  having  been  convicted  of  felony,  the  felony 
was  a  theft.  Misconduct  in  a  cause  has  been  also  held 
to  be  a  sufficient  ground,  that  affecting  the  professional 
character  of  the  attorney;  Stephens  y,  Hiti{/i),  But 
here  is  nothing  equivalent. 


(a)  November  ISth.  Before  Lord  Denman  C.J  ,  Williams  and  Wights 
man  Js. 

(6)  On  June  Hlh,  1845.  See  AT/i^  v.  The  Queen,  7  Q.  i?.  795—810. 
On  the  present  rule  being  brought  forward  while  the  writ  of  error  was 
pending,  this  Court  directed  that  the  argument  should  stand  over  till  the 
Court  of  Exchequer  Chamber  had  pronounced  judgment. 

(c)  7  ft  B,  808.  (li)  2  Burr.  993. 

(e)  I  DowL  P,  a  174.  (g)  2  Cowp.  829. 

(A)  10  M.  §f  W.  28. 
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-F.  jRobinsoTtf  contra.     The  judgment  has  been  re-   Quee)t*s  Bench, 

1845. 
versed  only   because   it   technically   fails  to   describe, '____ 

without  ambiguity,  a  criminal  act.     But  no  attempt  has      ^®  Kiva. 
been  made  to  set  aside  the  verdict  as  against  evidence. 
This  Court  therefore  has  to  consider,  not  the  question 
which  was  decided  by  the  Exchequer  Chamber,  namely 
whether  the    acts  charged  constitute  a  misdemeanour 
properly  described,  but  whether  such  acts  are  of  a  cha- 
racter rendering  the  party  unfit  to  be  an  attorney  (a). 
There  is  a  charge  of  being  a  party  to  a  collusive  judg* 
ment:  that  imputes  an  act  which  is  specifically    pro- 
fessional misconduct.     The  denial  contained   in  King^s 
affidavit  is  not  sufficiently  precise  to  be  acted  upon. 

Cur.  adv.  vulf. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  attorney  in  this  case  has  been  convicted  of  a 
misdemeanour ;    and    the    indictment    sets    forth    acts 
amounting  to  very  fraudulent  practices.     The  Exche- 
quer Chamber  thought  the  indictment  bad.     We  are 
now  pressed  with  the  argument  that  all  done  under  the 
indictment  is  to  be  set  aside.     But  the  reversal  does 
not  interfere  with  the  verdict  of  the  jury   finding  the 
ftcts.    The  present  proceeding,  as  was  laid  down   in 
^^ parte  Brounsall  (i),  is  not  a  punishment  for  a  legal 
^me,  but  an  exercise  of  the  discretion  of  the  Court 
npon  the  question  "  whether  a  man  whom  they  have 
formerly  admitted,  is  a  proper  person  to  be  continued 
on  the  roll  or  not"     In  this  case  it  is  not  very  clear 

(a)  As  to  the  question,  how  0*r,  on  indictment  for  conspiracy,  the  overt 
•cti  are  essentia]  to  the  charge,  see  2  Russ,  on  Crimes,  691.  &c.  (3d  ed. 
bf  Greaves,) 

{h)  S  Coypp.  829. 
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Voiuvie  rjiL  that  King  did  not  commit  the  acts  charged  in  his  pro- 
fessional character  of  attorney ;  for  one  part  of  the 
ffaud  imputed  to  him  was  said  to  be  effected  by  taking 
out  warrants  of  attorney.  We  think  that  the  indict- 
ment and  the  verdict  must  be  valid  to  the  extent  of 
preventing  the  attorney  from  having  our  sanction  to 
practice.  In  his  affidavit  he  denies  being  a  party  or 
privy  to  criminal  conduct,  or  that  the  indictment  con- 
tains an  offence  punishable  by  tlie  law  of  tlie  realm : 
but  he  does  not  deny  the  commission  of  the  acts  charged 
in  the  indictment.  We  must  not,  merely  because  the 
indictment  is  bad  in  point  of  law,  shut  our  eyes  to  the 
fact  that  the  jury  have  convicted  him  of  conduct  ren- 
dering him  unfit  to  be  an  attorney. 

Rule  absolute. 


IvS-  25ti..  Jones  agaimt  Carter. 

Defendant  was     A  SSUMPSIT  for  money  had  and  received,  and  on 

Ihe  treasurer  of    xIl  t        r»i  xt 

a  Derby  lottery,  an  account  Stated.     Plea :  Non  assumpsit.     Issue 

and  received         ^i 

the  subscrip-      thereon. 

liTarked  with  ^'^^       On  the   trial,   before   Patteson  J.,   at   the  Middlesex 

the  names  of      sittinffs  in  this  term,  the  following  facts  appeared.     The 

horses  entered  *^  o  i  i 

to  run  for  the     defendant  was  the  treasurer  of  a  lottery  called  a  Derbu 

Derby  stakes  ^  ^  ^  ^ 

were  issued  to     club  (fl),  in  which  a  number  of  persons  paid  subscriptions 

the  subscribers;       «.  •  ,        .  i     i  i-  i 

and  it  was  of  b$.  each,  and  prizes  were  awarded  according  to  the 

understood  that 

the  holder  of  a  ticket  bearing  the  name  of  a  winning  horse  would  receive  a  prize  in  money. 
Defendant  received  54.  for  each  ticket,  and  was  to  pay  the  prizes.  The  holder  of  a  tickee 
purchased  of  defendant  sold  it  to  plaintiff.  There  was  no  written  contract  between  any  of 
the  parties  ;  and  the  party  who  bought  of  defendant  subscribed  as  for  himself.  The  horse 
named  on  plaintiff's  ticket  won. 

Held,  that  plaintiff  could  not  recover  the  amount  of  the  prize  from  defendant*  there  being 
no  privity  between  them. 

(a)  See  AUpoH  v.  NuU^    1  Com,  B,  O?'!.,  which  related  to  a  aimilar 
transaction,  connected  with  the  same  race. 
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event  of  the  race  to    be   run  at  Epsom  on  the  22d  of  QueetCs  Bench. 

May^  1844,  for  the  Derby  stakes.     The  subscribers  met        ^^^^' 

before  the  race  and  drew  for  horses,  lots   being  pre-        Jo»«« 

pared,  on  each   of  which  was  written  the  name   of  a       Cartbiu 

horse  entered  to  run  for  the  stakes.     There  were  no 

written  rules :  but  it  was  understood  that  he  who  held 

the  nanne  of  the  horse  which  came  in  first  at  the  race 

was  to  receive  a  prize  of  22/.,  and  the  prize  for  the 

second  horse  was  to  be  8/.     One  James  subscribed  to 

the  lottery,  paying  his  subscription  to  the  defendant; 

and  he  drew  a  lot  with  the  name  *^  Ionian"     Nothing 

passed  in  writing,  except  that  James  gave  in  his  name  as 

**  Lord  Collingwoodj"  and    received  a  ticket  with    the 

name  *^  Ionian."     This  ticket  he  handed  to  the  plaintiff, 

who  paid  him  5s.  for  it.     The  horse  Ionian  came  in 

second :  but,  a  dispute  arising  whether  Ionian  was  not 

the  third  instead  of  the  second  horse,  defendant  refused 

to  pay  the  8/.  on  the  ticket  niarked  with  that  name. 

It  did  not  appear  that,  before  this  dispute,  the  defendant 

had  expressly  assented  to  or  dissented  from  the  transfer. 

On  the  trial  it  was  objected  that  the  action  did  not  lie,  for 

want  of  privity  between  the  plaintiff  and  defendant.   The 

learned  Judge  was  of  that  opinion,  and  directed  a  non- 

sait. 

PigoUj  in  this  term  (a),  moved  for  a  new  trial.  If  the 
defendant  received  money  from  James^  under  an  im- 
plied agreement  to  hold  for  die  person  to  whom  James 
might  transfer  his  ticket,  he  constituted  himself  agent 
to  that  person  for  the  purpose  of  paying  over  the  stake 
that  might  be  won.     That  agency  distinguishes  the  case 

(a)   Naaember  17th.      Before   Lord   Denman   C.  J.,   Palteson  aod 
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r,./w 


I'lif.  from  Baron  v.  Husband  (a)  and  Brind  v.  Hampshire  (&). 
IPatieson  J.  Tliere  was  no  agreement  proved  that  the 
joMs  contract  should  be  transferable.  Your  argument  gives 
Caktkr.  the  ticket  the  effect  of  a  promissory  note.]  If  the  de- 
fendant had  paid  the  plaintiff,  James  would  have  been 
estopped  from  claiming  the  stake.  IPaiteson  J.  Though 
James  might  not  have  been  entitled  to  complain  if  the 
plaintiff  had  been  paid,  it  docs  not  follow  that  the 
plaintiff  can  sue.]  If  a  creditor  appoints  that  his  debt 
shall  be  paid  to  a  particular  person,  and  the  debtor 
promises  the  appointee  to  pay,  the  creditor  cannot  re- 
voke the  appointment;  Hodgson  \,  Anderson  (c).  The 
whole  question  here  is,  whether  there  was  such  a  pro- 
mise as  between  the  defendant  and  plaintiff.  [_Palteson  J. 
The  5s,  here  could  have  been  recovered  back  only  by 
the  party  who  paid  it.  The  8/.,  at  the  time  of  the 
contract,  was  payable  only  on  a  contingency.  The  case 
most  like  the  present  is  that  in  which  a  reward  has  been 
oflfered  by  advertisement  to  whosoever  will  give  certain 
information.  But  no  question  on  transfer  of  the  interest 
has  arisen  in  such  a  case.]  In  Rou/h  v.  Thompson  (//), 
where  a  question  was  whether  an  insurance  effected  by  the 
plaintiff  could  accrue  to  the  benefit  of  the  Crown,  which 
was  no  party  to  the  act  of  insuring,  Lord  Elletiboroi/gh 
said :  "  The  party  directing  the  insurance  was  ap- 
pointed agent  for  the  captors,  which  captors  were 
themselves  in  one  sense  the  agents  of  the  Crown,  and 
therefore  it  brings  it  to  the  same  question.  Then,  by 
the  terms  of  the  letter  of  instruction  for  making  in- 
surance, the  agent's  correspondents   were   to  *  do  the 

(a)  4  B.  ^  Ad.  611, 

(6)  1  3/.  i'  JV,  365.    S,  C,  Ty.  ^  G,  790.     See  Beicker  v.  Campbeil^ 
anti,  p.  1. 

(c)  3  B.  4-  C.  842.  (d)  13  East,  274.  282. 
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best  for  the  interest  of  the  concerned.'     The  agent  at  Qy^trCs  Bench. 

1845. 
the  lime  did  not  know  to  whose  benefit  the  prize  would  '___ 

accrue,  nor  was  it  necessary  that  he  should  know  the         ^^^^ 
▼ery   persons   interested;    therefore   he   wrote  for   the       Carte*. 
insurance  to  be  made  for   the   benefit  of  those   con- 
cerned: then,  if  it  turn  out  that  the  interest  to  be  in- 
sored  was  the  interest  of  the  Crown,  why  may  not  the 
Crown  adopt  it?"     {^Pattcson  J.     The  assured   sued, 
not  the  Crown.]     The  Crown  was  in  the  situation  of 
an  unknown  principal,  and   would  have  been  entitled 
to  come  in  and  sue*     If  the  appointment  here  was  valid, 
it  made  no  difference  that  the  claim  was  subject  to  a 
condition,  provided  that  were  afterwards  fulfilled :  this 
appears  from  Crowfoot  v.  Gurney  (a).     The  right  of  a 
principal,  in  whose  name  an  agent  has  contracted,  to 
reject  or  adopt  the  contract  is  explained  in  Smithes  Merc, 
LaWj  133,  134  (i),  where  the  difference  is  pointed  out 
between  the  right  of  such  principal  "  to  adopt  a  contract, 
and  a  bare  act,  the  effect  of  which  would  be  to  raise  a 
duty  towards  him  from  a  third  party ; "  which    act,  if 
unauthorized  at  first,  cannot  be  confifrmed   by  recog- 
nition.    \_Patteson  J,     How  did  James  act  for  another 
in  this  case?    Non  constabat  that  he  would  ever  part 
with  the  ticket.    You  make  him  agent,  at  the  time  of 
pnrchasing  the  ticket,  for  whomsoever  he  might  transfer 
the  ticket  to,  if  he  transferred  it.     There  was  no  un- 
known principal  in  question  when  this  ticket  was  taken. 

James  professed  to  buy  for  himself.] 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

(a)  9  Bing.  372.  (6)  3d  ed  Book  i.  c.  5.  s.  5. 
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roiunie  VIII,        This  was  an  action  for  money  had  and  received.     The 

' plaintiff  was  the  holder  of  a  ticket  in  a  Derby  lottery, 

Jones  ^nd  claimed  as  winner ;  but  he  was  not  the  person  to 
Carter.  whom  the  defendant  gave  the  ticket.  That  person  had 
assigned  to  the  plaintiff.  We  are  of  opinion  that  the 
nonsuit  was  right,  and  that  the  plaintiff  cannot  recover 
the  sum  demanded,  as  money  had  and  received  to  bis 
use,  for  want  of  privity  between  him  and  the  defendant. 
There  is  no  such  privity,  though  it  is  admitted  that 
the  defendant  held  for  the  benefit  of  the  plaintiff;  the 
defendant's  liability  was  to  the  assignor.  Though  there 
may  have  been  a  valid  assignment,  it  was  of  a  chose  in 
action  ;  and  the  law  does  not  permit  the  party  interested 
to  sue  on  such  a  transfer. 

Rule  refused. 


END    OF    MICHAELMAS   TERM. 
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MICHAELMAS  VACATION  (a). 

In  the  Matter  of  the  Appledore  Tithe 
Commutation. 


Queen* s  Bench, 

1845. 


The 

ibllowing  facts  appeared  on  affidavit  for  and  against  the 
rule. 


J)OTELERy  m  Michaelmas  term,   1844,  obtained  a  Oaacommu- 

1  ii.  1        »T«..i         ^  •     •  r       tation  of  tithes 

rule  caUing  upon  the  lithe  Commissioners  tor  undersut.6& 
I^gland  and  Wales  to  shew  cause  why  a  prohibition  Jievahier^inade 
should  not  issue  to  prohibit  them  from  confirmincr  the  *"  apportion. 

^  "  ment,  which 

instrument  of  apportionment  of  the  rent-charges  of  the  «^a»  objected  to 

'  *         ^  °  by  land-owners 

parish  of  Appledore  in  Kent,     The  rule  ordered  that  in  the  parish, 

and  the  ob* 

notice  thereof  should  be  given  to  the  attorney  for  the  jectors  heard, 
knclowners  of  the  said  parish,  and  to  the  impropriator  Assistant  Com- 
and  his  lessee,  and  the  vicar  of  the  said  parish.     The  ^^v^"iiT  ^ 

dence  for  and 
against  the  ob- 
jections, and, 
then,  by  the 

The  parish  of  Appledore,  in  the  Weald  of  Kentf  lies  Tithe  Com- 
missioners, ac- 
cording to  sect.  61. 

It  tppeared  that  the  tithes  of  com  and  grain  in  the  parish  were  payable  to  the  rector,  and 
iBodoses  for  all  other  tithes,  to  the  vicar.  A  rent-charge,  in  lieu  of  sucli  tithes  and  moduses, 
Ubcen  awarded  under  sect.  36.  //.,  one  of  the  above  landowners,  held  ancient  pasture 
bod  of  the  Dean  and  chapter  of  Canterbury  by  lease,  which  forbade  him  to  plough  the 
W  without  their  licence  in  writing,  for  which  be  had  never  applied  or  purposed  applying : 
Iw  lands  of  the  Dean  and  chapter  witliin  the  same  district  had  been  ploughed  within 
Sring  memory.  Part  of  the  lauds  in  the  parish  was  woodland.  The  valuer,  in  appor- 
tiooiog  the  rent-charge,  under  sects.  SS.  44,  upon  If.'s  pasture  lands,  assessed  them  to  the 
^'s  rent-charge  according  to  the  modus,  and  added  a  small  portion  of  rent-charge 
^  be  paid  to  the  rector  as  part  of  the  gross  rent-charge  awarded  to  him,  where  it  seemed 
^  the  productive  quality  of  the  land  admitted  of  its  being  arable,  and  tliat  there  was  a 
'Onoable  probability  of  its  being  tilled :  but  he  made  no  such  additional  assessment  on  the 
*WKiIand,  not  considering  that  a  reasonable  probability  existed  of  tliat  land  becoming 
lUe.  The  objectors  disputed  both  the  facts  and  the  principle  of  assessment  The  Com- 
oiisiooers,  having  inspected  the  evidence  given  as  above  stated  for  and  against  the  objections, 
^Kidcd  that  they  would  confirm  the  apportionment  if  tliey  were  not  forbidden  by  a  superior 
court 
On  motion  for  a  prohibition,  Held, 

That  a  prohibition  did  not  lie,  the  Commissioners  having  acted  witliin  their  statutory 
jorisdiction,  and  according  to  law.     And 
That  the  apportionment  was  right  in  principle. 

(a)  Tbc  Court  sat  in  Banc  on  the  4th,  5th,  Ctli,  SiIj,  9lli,  10th  and 
llfStk  id  Dectmber. 
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Volume  VI IL    pnrtiy  lo  RomHe^  Marsh  and  partly  on  uplands  adjoifi- 
'        iug,  and  comprises  about  4V4   acres  of  arabk  taod. 


Re  2209  of  pasture  or  meadow,  and  68  of  woodland,  be^ 

Conimuution.  sides  glebe  laiids,  waste^  &c.  By  custom,  no  tithes  are 
payable  in  the  Weald  for  woodland.  The  tklies  of  corn 
and  grain  in  the  parish  are  payable  in  kind,  and  belong 
lo  the  Archbishop  of  CanteHmryt  who  is  the  impropriate 
rector,  and  to  his  lessees.  No  other  tithes  in  the  parisli 
are  payable  in  kind ;  but  mod  uses  of  Bd,  and  \s*  per 
acre  are  paid  to  the  vicar  in  lieu  of  all  tithes  except 
ibose  of  corn  and  graiOt 

A  commutation  being  in  progress^  the  AsiiitentTith 
Commissioner^  Mr.  fFooUet^y  made  his  award  (Septem- 
ber ^il^  1S41)^  fixing  the  annual  sum  of  ^lOL  as  the 
rent  charge  payable  to  the  Archbishop  or  his  lessees 
in  lieu  of  the  tilhes  of  corn  and  grain^  and  98/.  S$*  4£f. 
m  the  rent  charge  payable  to  the  vicar  in  lien  of  aU 
vicarial  tithes  and  mod  uses.  The  charges  were  ascer* 
lained  according  to  tbe  average  value  of  the  tithes  of 
corn  and  grain  and  the  amount  of  the  mcdnses^  re- 
spect ively^  received  in  the  parish  for  seven  years  pre^ 
ceding  Christmas  IS 85.  The  Commissioners  conGraied 
the  award* 

The  pasture  lands  in  tbe  parish  of  Appkiore  ere  f^ 
the  most  part  ancient  pasture  or  meadow,  particularly 
those  in  limntigy  Marshy  which  have  been  in  gra!)§  from 
time  immamoriaL  llie  Dean  and  chapter  of  CanUnlmi'^ 
are  the  owners  of  107  acres  of  pasture  land  in  (he  Matitkf 
which  are  known  by  the  name  of  Mean  Lemds,  and  are 
demised  by  them  to  Sir  John  Edward  H&neywood  by  lease^ 
dated  80th  Junet  1842,  for  twenty  one  years,  renewable 
in  the  usual  manner^  at  tbe  yearly  rent  of  10/.  10^.  A 
modus  of  Is,  per  acre  has  been  immemorial  ly  paid  to 
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the  vicar  for  the  tithes  of  these  lands,  and   no  other    Qwen's  Bench. 
Uthe,  or  payment  in  lieu  of  tithe,  whatsoever. 

After  confirmation  of  the  award,  a  valuer  was  ap-  ^ 

*  Appledork 

pointed  (a),  who  made  an  apportionment  of  the   rent    Commutation. 

charge  among   the   lands  in   the   parish,   and    therein 

jcharged  part  of  the  immemorial  pasture  lands,  including 

those  demised  to  Sir  J.  E,  Honeywood^  not  only  with 

the  amount  of  the  mod  uses,  but  with  a  further  sum  of 

h.  per  acre  to  be  paid  to  the  impropriate  rector  or 

his  lessees  as  part  of  the  gross  rent  charge  of  210/. 

awarded  in  lieu  of  the  tithes  of  corn  and  grain. 

Sir  t/.  E,  Honeywood  and  other  landowners,  ob- 
jcctiug  to  the  apportionment,  were  heard  befdre  Mr. 
WooUey  and  another  Assistant  Tithe  Commissioner  {b) 
at  meetings  called  for  the  purpose,  and  contended 
that  the  valuer  had  no  power  to  charge  the  pasture 
lands  with  any  sum  beyond  the  amount  of  the 
moduses.  The  valuer  staled  that  he  had  pursued  the 
directions  of  the  Tithe  Commutation  Act  (c),  "  and 
apportioned,  in   the   cases   objected    to,   according   to 

(a)  Tbe  valuer  stated  on  affidavit  that  no  principles  were  agreed  upon 
for  his  guidance  under  sUt  6  &  7  fT.  4.  c.  71.  ».  33. 

(6)  The  apportionment,  being  found  imperfect  in  some  particulars 
(not  material  to  the  decision  in  this  case),  was  sent  back  for  revision ;  and 
tW  objections  were  renewed  on  subsequent  hearings.  * 

(c)  Sut.  6  &  7  IT.  4.  f.  71.  enacts: 

Sect  S3 :  '*  That  as  soon  as  may  be  after  the  choosing  of  such  valuer  or 
filuers,**  (<.  32)  '*  and  aAer  the  confirmation  of  the  said  agreement,  the 
v^hwror  valuers  so  chosen  shall  apportion  the  total  sum  agreed  to  be  paid 
'?  way  of  rent  charge  instead  of  tithes,  and  the  expences  of  the  apportion- 
iKnt,  amongst  the  several  lands  in  the  said  parish,  according  to  such  prin- 
ciples of  apportionment  as  shall  be  agreed  upon  at  the  meeting  at  which 
tW  valuer  or  valuers  shall  be  chosen,  or  if  no  principles  shall  be  then 
*frccd  upon  Tor  the  guidance  of  the  valuer  or  valuers,  then,  having  re- 
gvd  to  the  average  titheable  produce  and  productive  quality  of  the  lands, 
according  to  bis  or  their  discretion  and  judgment,  but  subject  in  each 
case  to  the  provisions  herein-ai)er  contained,  and  so  that  in  each  case  the 
Kvend  Uods  ibali  have  the  full  benefit  of  every  modus  and  composition 
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yofume  VIII.    the    average   produce   and   productive   quality   of  the 

', lands;   and,    where   it   seemed   to  him  that   the   pro- 

Aiit^fIore     ^"ctive  quality  admitted  of  its  being  arable,  and  there 

CumniutatioD. 

real,  prescriptive  and  customary  payment,  and  of  every  exemption  from 
or  non  liability  to  tithes  relating  to  the  said  lands  respectively,  and  having 
regard  to  the  several  tithes  to  which  the  said  lands  are  severally  liable ; 
provided  that  it  shall  be  lawful  for  the  said  valuers,  when  an  even  number 
is  chosen,  by  any  writing  under  their  bands,  to  appoint  an  umpire  before 
they  proceed  upon  tlie  business  of  such  apportionment,  and  the  decision 
of  the  umpire  on  the  questions  in  difference  between  the  valuers  shall  be 
binding  on  them,  and  shall  be  adopted  by  them  in  the  apportionment.** 

Sect.  36  enacts:  "  That  after  the  1st  day  of  October  1838,  the  Commis- 
sioncrs  shall  proceed  in  manner  herein-after  mentioned,  at  such  time  and 
in  such  order  as  to  ttiem  shall  seem  fit,  either  by  themselves  or  by  some 
Assistant  Commissioner,  to  ascertain  and  award  the  total  sum  to  be  paid 
by  way  of  rent  charge  instead  of  the  tithes  of  every  parish  in  England  and 
Waies  in  which  no  such  agrccmeent  binding  upon  the  whole  parish  as 
aforesaid  shall  have  been  made  and  confirmed  as  aforesaid;**  (sects.  18, 
21,  27.). 

Sect  37  enacts :  "  That  in  every  case  in  which  the  Commissioners  shall 
intend  making  such  award,'*  notice  shall  be  given  &c. ;  and,  after  twenty 
one  days  from  such  notice,  "  the  Commissioners  or  some  Assistant  Com- 
missioner shall,  except  in  the  cases  for  which  provision  is  herein-afVcr 
made,  proceed  to  ascertain  the  clear  average  value  (aflcr  making  all  just 
deductions  on  account  of  the  expences  of  collecting,  preparing  for  sale, 
and  marketing,  where  such  tithes  have  been  taken  in  kind,)  of  the  tithes 
of  the  said  parish,  according  to  the  average  of  seven  years  preceding 
Christmas  in  the  year  1835:  Provided  that  if  during  the  said  period  of 
seven  years,  or  any  part  thereof,  tlie  said  tithes  or  any  part  thereof  shall 
have  been  compounded  for  or  demised  to  the  owner  or  occupier  of  any  of 
the  said  lands  in  consideration  of  any  rent  or  payment  instead  of  titlies, 
the  amount  of  such  composition  or  rent  or  sum  agreed  to  be  paid  instead 
of  tithes  shall  bo  taken  as  the  clear  value  of  the  tithes  included  in  such 
composition,  demise,  or  agreement  during  the  time  for  which  the  same 
shall  have  been  made ;  and  the  Commissioners  or  Assistant  Commissioner 
shall  award  the  average  annual  value  of  the  said  seven  years  so  ascertained 
as  the  sum  to  be  taken  for  calculating  the  rent  charge  to  be  paid  as  a  per- 
manent commutation  of  the  said  tithes.'* 

Sect.  44  enacts :  "  That  if  any  modus  or  composition  real,  or  pre- 
scriptive or  customary  payment,  shall  be  payable  instead  of  the  tithes  of 
any  of  the  lands  or  produce  thereof  in  the  said  parish,  the  Commissionen 
or  Assistant  Commissioner  shall  in  such  case  estimate  the  amount  of  such 
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a  reasonable  probability  of  the  grass  being  so  con-  Queen*s  nendi, 

▼erted  into  arable,  he  had  fixed,  in  respect  of  such  ' 

probability,  a  small  portion  of  the  rectorial  rent  charge  ^ 

CD  such  lands  accordingly."  Evidence  was  adduced  on  Commutation. 
the  part  of  Sir  J,  E.  Honeywood  to  shew  that  the  pas« 
tore  land  in  the  Marsh  was  not  likely  to  be  converted 
into  arable,  and  that  breaking  it  up  for  that  purpose 
would  not  be  advantageous :  but  the  owners  of  arable 
land,  who  were  satisfied  with  the  apportionment,  pro- 
daced  evidence  to  a  contrary  effect.  The  Assistant 
Tithe  Commissioners  overruled  the  objections,  being  of 
opinion  that  the  apportionment  wais  made  on  just  prin- 
ciples; and  Mr.  WooUey  reported  to  the  Tithe  Com- 
missioners accordingly :  but,  on  the  request  of  the  ob- 
jectors, the  parties  were  finally  heard  {May  24«th,  1844), 
at  Somerset  House^  before  the  Tithe  Commissioners 
themselves,  who  (referring  to  the  evidence  taken  by  the 
Assistant  Commissioners)  gave  their  decision  in  favour 
of  the  apportionment. 

Both  the  apportionment  and  the  judgment  of  the 
Commissioners  proceeded  on  the  opinion  that,  after 
the  commutation  of  tithes  in  Appledore  had  been  com- 
pleted, and  in  consequence  of  it,  the  pasture  lands 
held  by  Sir  J.  E.  Honeywood  of  the  Dean  and  chapter, 
or  some  part  thereof,  would  be  converted  into  arable ; 
aod  therefore  it  was  reasonable  to  relieve  all  or  some 
of  the  lands  now  arable   from  a  portion  of  the  sum 


iBoda,  composition,  or  payment  as  the  value  of  the  tithes  payable  in 
mpcct  of  such  lands  or  produce  respectively,  and  shall  add  the  amount 
tiicfffQf  to  the  value  of  the  other  tithes  of  the  parish  ascertained  as  afore- 
iBd,  and  shaU  also  make  due  allowance  for  all  exemptions  from  or  non 
lability  to  tithes  of  any  lands  or  any  part  of  the  produce  of  such  lands.** 
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Voiujnc  VIIL    awarded  to  the  impropriate  rector  and  his  lessees  for 
1845. 

_.*  __.  corn  and  grain  tithe,  and  charge  it  upon  the  lands  then 

Appledore  ^"  pasture.  The  objectors  protested  against  this  prin- 
CommuiatioD.  ciple,  as  One  which  could  not  legally  be  acted  upon : 
but,  when  the  contrary  was  decided,  they  adduced  evi- 
dence before  the  Assistant  Commissioners  to  shew  that 
the  woodlands  might  probably  be  converted  to  arable ; 
no  charge,  however,  was  laid  on  these. 

It  was  stated  on  affidavit  in  support  of  the  rule  that 
the  meadow  lands  in  the  parish  were  not  likely  to  be 
turned  into  arable,  especially  those  held  under  the  Dean 
and  chapter ;  because  the  lands  would  be  deteriorated 
thereby ;  because  the  Dean  and  chapter  might  be  deemed 
guilty  of  waste  in  breaking  up  ancient  pasture  and  con- 
verting it,  or  permitting  it  to  be  converted,  into  arable ; 
and  because  Sir  J.  E,  Hofieywood  was  prohibited  by  his 
lease,  under  a  penalty  of  50/.  per  acre,  from  converting 
any  part  of  the  demised  lands  into  tillage  without 
licence  in  writing  first  had  from  the  lessors:  and  Sirt/. 
E,  Hofieywood  himself  deposed  that  he  neither  had  ap- 
plied nor  meant  to  apply  for  licence  to  break  up  any  of 
these  lands  for  tillage;  and  that,  although  a  large  owner 
of  lands  in  liomnej/  Marshy  he  never  had  converted  any 
part  of  them  into  arable. 

Affidavits  in  opposition  to  the  rule  were  sworn  by  Mn 
IVooUei/y  the  Assistant  Tithe  Commissioner  who  made 
the  award,  and  by  the  valuer.  They  stated  that  there 
was  no  part  of  any  parish  in  Romncy  Marsh  where  there 
was  not  pasture  which  might  profitably  become  arable, 
and  arable  which  might  return  into  pasture :  that  the 
lands  of  Sir  «7.  E,  Honeyxood  were  of  a  character  and 
quality,  and  in  a  situation,  which  well  adapted  them  for 
being  ploughed ;  that  other  contiguous  lands  of  like 
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cl^a.i*scter  and  quality  bad  become  arable ;  that  lands  of  Queen's  Bench, 

th^  Sean  and  chapter  to  a  great  extent,  within  the  Marshy  11__ 

^£i.c].    been  ploughed  up  within  living  memory;  and  that,  ^ 

for  reasons  which  were  particularly  stated  (especially  on  Commutation. 
acrcouDt  of  the  value  of  underwood  in  a  country  of  hop 
plantations),  there  was  no  appreciable  probability  of  the 
'^woodland  being  grubbed  up  for  tillage.  Mr.  Woolley 
^Iso  deposed  that,  in  apportioning  rent  charges,  the 
practice  hitherto  had  been  to  consider  the  state  of  the 
l^inds,  not  only  during  the  years  of  average  mentioned  in 
st2fcC«  6  &  7  fF.  4.  c*  71.  5.  37.,  and  at  the  time  of  appor- 
tionment, but  the  probable  course  of  their  cultivation, 
^us    ^rass  or  arable,  for  the  future. 

The  Assistant  Commissioners,  in  Mr.  Woolhi/s  report, 

s>  tilted  that  they  had  received  a  great  mass  of  contradictory 

evidence;  but  that,  on  the  leading  facts  and  the  opinions 

given  by  men  of  character  and  experience,  they  could 

arrive  at  no  other  conclusion  than  that  the  appeal  was 

unfounded.      And  they  observed :  "  It  would  not  be 

possible  to  say  that  any  particular  part  of  the  land  now 

under  charge  will  be  ploughed,  or  the  amount  must 

''^essarily  be  much  more  than  it  is :  but  the  lands  are 

proved  to  be  of  a  character  and  in  a  situation  where  a 

^^'^siderable  quantity  of  land   is  ploughed :  that  there 

'^^thing  in  the  particular  circumstances  of  the  case  to 

^^  them  out  of  the  ordinary  rule  of  probability :  and 

^^  therefore  it  is  most  reasonable  to  charge  a  small 

^  on  all  the  lands  of  the  class,  which  will  in  truth  be 

*^^erate  charge  on  less  than  4?  per  cent,  of  the  lands 

^^  which  it  extends.*' 

^      'A.nnexed,    as    an  exhibit    to    the  affidavit   of  Mr. 

*^*^^ei/y  was  the  judgment  of  the  Tithe  Commissioners, 

^  ^ch  concluded  thus.    "  Taking  the  whole  case,  there- 

^'"OL.  VIII.  —  N.  s.  L 
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Vo'urif  riiL    fore,  into  consideration,  we  shall  confirm  the  apportion- 

'        ment,  if  we  are  not  forbidden  to  do  so  by  a  superior 

coiirt  "  (a). 


Ue 

Appledoeb 

CommutatioD. 


(a)  The  entire  document  was  as  follows. 

<'  In  the  case  of  Appltdore,  we  hare  three  parties  complaining  of  tlie 
apportionment,  on  three  grounds ;  though  not  ail  three  parties  on  the  same 
grounds.  —  One  party  complains  that  the  apportioner  has  not  giTen  the 
full  benefit  of  a  modus  to  the  owners  of  grounds  of  which  that  modus 
protects  all  the  produce,  except  com  and  grain.  This  is  a  parochial 
modus,  and  would  in  the  same  manner  protect  the  lands  actually  arable, 
if  they  grew  other  produce  than  com  and  grain.  In  cases  where  it  is 
clearly  improbable  that  the  grass  lands  will  ever  be  ploughed  up,  we  think 
the  amount  of  the  modus  only  ought  to  be  apportioned  on  them ;  but  in 
this  case  we  are  of  opinion  that  the  apportioner,  in  the  execution  of  bis 
duty  of  allowing  the  full  benefit  of  this  modus  to  all  the  parties  entitled  to 
it,  was  justified  in  laying  a  small  sum  in  addition  to  the  modus  on  lands 
actually  in  grass ;  and  that  the  owners  of  the  lands  now  in  grass  get  their 
full  share  of  the  benefit  of  this,  modus  when  they  are  protected  from  ever 
paying  more  than  the  modus,  with  a  very  slight  addition,  whatever  may 
be  the  future  produce  of  their  soil.  —  The  second  party  complains  that  his 
lands  can  never  be  ploughed  up,  or  produce  corn  and  grain,  and  there- 
fore ought  not  to  be  charged,  permanently,  with  any  thing  more  than  the 
modus  it  is  protected  by  when  in  grass.  He  states  that  his  lands  can 
never  be  ploughed  up :  1st,  because  he  holds  under  a  lease  from  the  Dean 
and  chapter  of  Canterbury,  which  makes  it  penal  in  him  to  plough  with- 
out their  license ;  and,  2ndly,  because  such  license  can  never  legally  be 
given,  since  that  supposes  the  Dean  and  cliapter  to  be  parties  to  waste. 
We  assume  waste  to  be  the  doing  some  act  which  is  prejudicial  to  the  in- 
heritance. On  the  evidence  before  us  wc  believe  that  there  are  qualities 
of  land  in  Appled^re,  the  ploughing  up  a  portion  of  which  would  add  to 
the  permanent  value  of  the  estate ;  and  we  are  not  disposed  to  consider 
such  an  operation  necessarily  waste.  It  would  be  waste  perhaps  in  the 
tenant  to  plough  up  without  license ;  but,  when  he  ploughs  up  with  the 
deliberate  license  of  the  lessor,  it  ceases,  it  appears  to  us,  under  such  cir- 
cumstances to  be  waste.  It  is  contended  that  the  Dean  and  chapter 
have  no  right  to  grant  such  license.  It  lias  not  been  made  clear  to  us 
that  a  license  granted  under  circumstances  in  which  the  inheritance  would 
be  benefited,  and  not  injured,  is  an  illegal  license  when  granted  by  a 
Dean  and  chapter.  And,  as  the  law  is  nut  clear  as  to  its  being  illegal,  a 
long  and,  as  far  as  it  appears  to  us,  unquestioned  practice  can  be  adduced 
in  favour  of  its  legality.  It  is  not  disputed  that  the  tenants  of  the  Dean 
and  chapter  have  been  in  the  habit  of  ploughing  under  license  from  their 
lessors.  We  decide,  therefore,  that,  if  an  addition  to  the  modus  was 
pnqKjr  on  other  grounds,  it  was  not  improper  simply  because  the  lands 
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rohnnc  viiL    owncrs  who  were  satisfied  with  their  judgment.     First, 

_.'__.    no  prohibition  lies.     Where  it  has  been   intended   by 

,     ^^^*  Stat.  6&7/f.  4.  c.  71.    to    mve   an  appeal,  particular 

Al'l'I.KDORl  *='  III 

Coniinututioiu  modes  are  pointed  out,  and  parties  are  restricted  to 
those.  Sect.  95  («)  takes  away  certiorari ;  and  sect. 
45  (/;)  directs,  in  case  of  dispute,  a  hearing  before  the 
Commissioners  or  Assistant  Commissioner,  whose  de- 
cision is  to  be  final,  except  where,  under  sect.  46,  a 
feigned  issue  may  be  directed  by  them,  the  payment  in 
(|uestion  exceeding  20/.  Here,  then,  the  course  di- 
rected by  the  statute  has  been  followed,  and  a  conclu- 
sive decision  pronounced.  Confirming  the  apportion- 
ment, which  alone  remains  to  be  done,  is  an  act  merely 
ministerial,  under  sect.  63,  which  directs  that,  after  the 
objections  to  the  apportionment  have  been  disposed  of, 
the  instrument  of  apportionment  shall  be  engrossed, 
signed,  and  sent  to  the  office  of  the  Commissioners, 
"and  if  the  Commissioners  shall  approve  the  appor- 
tionment they  shall  confirm  the  instrument  of  appor- 
tionment under  their  hands  and  seal,  and  shall  add 
thereunto  the  date  of  such  confirmation."  It  is  true 
that,  by  sect.  65^  the  Commissioners,  if  they  shall  see 
fit,  "  before  confirming  any  agreement,  award,  or  ajv 
portionment,  may  require  notice  thereof  to  be  given 
in  such  manner  as  they  shall  direct  to  the  person  next 
in  remainder,"  &c.,  "  or  any  other  person  to  whom 
they  may  think  nv)tice  ought  to  be  given,  and  may  by 
themselves  or  by  some  Assistant  Commissioner  hear 
and  determine  any  objection  made  to  such  confirmation 
by  any  person  interested  therein,  and  may  direct  any 
award  or  apportionment  to  he  amended  accordingly.*' 

(a)  Ante,  p.  :> J.  note  (A).  (A)  Anu\  p.  3i2.  note  (6;. 
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Jut    here  they  have  already  afTorded  every  necessary    Queen's  Bench, 

pportunity  for  objecting,  and  have  decided  upon  the 

byectious.     They  have  exercised  a  discretionary  power  ^^ 

Apflkdorb 

iven  them  by  statute:  it  is  not  shewn  that  they  have  Commutation. 
acceeded  their  jurisdiction  or  transgressed  the  general 
^"w  z  and  the  Court  would  not  presume  that  they  were 
bout  to  do  so,  supposing  that,  in  such  case,  a  prohibi- 
on  would  lie :  therefore,  according  to  the  principles 
ecognized  in  Ex  parte  Smyth  (a\  Hallack  v.  The  Urii- 
^rsity  of  Cambridge  {b\  Hall  v.  Matde  (c)  and  Griffin 
•  EUi$  (rf),  no  ground  is  laid  for  this  application.     In 

<«)  3  ^.  4r  J?.  719.  (6)  1  4?.  B.  593. 

Cc>  7v/.|- J5:.721. 
C<0  W  A,^E.  743.     urn  also  cited 

-'^gma  ▼.  Higgins,  decided  in  this  Court,  November  23d,  1843; 
'^^^■^  a  rule  nisi  was  obtained  for  a  prohibition  to  prevent  certain 
"^^^c^  of  HerefimUhire  from  proceeding  on  a  conviction  at  petty  sessions 
'^<^5th,  1843),  whereby  U'Vliam  Higgins  was  convicted  of  angling  in 
P^rt  of  the  river  Wye  in  which  Elizabeth  BUssett  had  a  piivate  right  of 
***^,  contrary  to  stat  7  &  8  (?.  4.  c.  29.  *.  34.  It  appeared  that,  at 
^  petty  sessions  where  the  conviction  took  place,  the  attorney  for 
^iSstiu  stated,  as  a  preliminary  objection,  that  he  bona  fide  claimed  a 
*Sl»t  of  fishery  over  the  place  in  question.  The  justices  overruled  the 
**J«ction.  Verbal  evidence,  but  no  regular  documentary  proof,  was 
^^Q  given  of  Mrs.  Blissett's  title;  and  Higgins  requested  an  adjourn- 
^*«it  in  order  that  he  might  produce  evidence  in  support  of  his  own 
^S^t.  The  justices,  being  of  opinion  that  he  had  already  had  sufiScient 
"**»e  for  the  purpose,  refused  an  adjournment,  and  convicted  him  in 
^  penalty  of  IL  10*.,  and  10*.  costs.  ICelii/  shewed  cause,  but  was 
***Pped  by  the  Court  Sir  G.  A,  Lewin^  who  supported  the  rule,  urged 
'•^^t  no  appeal  lay  under  sect.  72 ;  sect.  73  took  away  certiorari ;  and  a 
^•^minal  information  would  afford  no  relief  to  the  party ;  therefore  there 
**»  no  remedy  but  prohibition.  He  cited  Regina  v,  Bumaby  (2  Ld. 
^J^«900.);  where  a  person  was  summarily  convicted,  under  stat  43  Eliz, 
'-  7.  j,!.^  of  cutting  down  trees,  and  Holl  C.  J.  is  reported  to  have  said 
*^**»  *hile  the  conviction  was  unremovcd,  a  prohibition  might  go  if  the 
jostiees  had  acted  without  jurisdiction  ;  and  that  "  without  doubt,  if  the 
**^eadant  had  but  a  colour  of  title,  the  justices  of  peace  had  no  juris- 
*»«aon  in  j^p  cause.**  [Lord  JOenman  C.  J.  No  one  else  said  it;  and  I 
^'^^  if  HoU  did.]  The  justices  cannot  try  a  question  of  right  of  fishery. 
t^'««fcnc(gff  J.    By  the  statute  they  must  consider  the  complainant's  right] 

L    3 


150  Q.  B.    MICHAELMAS  VACATION, 

rohimc  viiL    the  late   case,    Re    Ystradgwilais  Commidation  (a),  the 

'        Court  would  not  inquire  whether  or  not  a  prohibition 

,    ^^*^  lay,  but  looked  upon  the  point  as  conceded.     There, 

Appledorb  •'  '  * 

Commutation,  however,  the  Commissioners,  if  they  had  proceeded, 
must,  according  to  the  view  taken  by  the  Court  (6),  have 
committed  an  excess  of  jurisdiction  by  deciding  a  ques- 
tion of  boundary  which  the  Commutation  Acts  with- 
drew from  their  cognizance.  [Coleridge  J.  Suppose 
they  had  merely  disregarded  some  exemption.  Would 
that  have  been  an  excess  of  jurisdiction,  or  only  a  mis- 
judgment  ?]  If  the  question  were  merely  whether  or 
not  they  had  exercised  a  sound  discretion,  as  in  Rex  v. 
The  Poor  Law  Commissioners^  In  re  Newport  Union  (c), 
the  Court  would  not  interfere. 

Secondly,  there  is  no  ground  for  a  prohibition,  l)e- 
cause  the  Commissioners  have  decided  rightly.  Stat. 
6  &  7  fF.  4.  c.  71.  s.  33.  (rf),  which  treats  of  apportion- 
ing the  rent  charge,  requires  the  valuers  to  apportion 
"  having  regard  to  the  average  titheable  produce,"  and 
also  to  the  "  productive  quality "  of  the  lands :  the 
language  is  not  the  same  as  in  sect.  37  {e\  where,  for  tlie 


They  cannot  decide  whether  he  has  the  exclusive  right  or  not.  This 
application  is  consistent  with  the  rule  laid  down  in  Regina  v.  Bolion 
(I  Q,  B,  66.)*  If  the  justices  had  jurisdiction,  they  were  bound  to  tiy 
according  to  law.  Per  Curiam  (Lord  Denman  C.  J.,  truiiams,  Coleridge 
and  Wightman  Js. ).  The  only  question  is  whether  the  justices  had  juris- 
diction ;  and  it  is  clear  they  had.  If  they  had  refused  to  hear  legal 
cTidence,  or  decided  improperly  upon  the  evidence,  that  would  be  mis- 
conduct, but  it  would  lie  difTcrent  from  acting  illegally  and  without  juri^ 
diction.  To  entertain  applications  like  this  would  get  rid  of  clauses  taking 
away  certiorari  in  all  statutes. 

Rule  discharged. 

(a)  Ant^,  p.  32.  39.  {b)  See  Re  Dent  Commutation^  ante,  p.  43. 

(c)  CA.^  £.54.  (c/)  Ante,  p.  141.  note  (c), 

(e)   Ant^,  p.  142.  note  (c). 
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purpose  of  ascertaining  the  rent  charge,  the  Commis-   Queen's  Bench. 

sioneers  are  directed   "  to  ascertain  the  clear  average  *^'_ 

filue"  "of  the  tithes,"  "  accordinir  to  the  average  of      .     ^ 

°  °  Appledore 

seven  years   preceding  Christmas   in  the  year  1835."    Comnnutotion. 
The  purpose  in  the  latter  case  is  to  effect  a  general 
diange  of  contingent  into  absolute  rights,  accomplish- 
ing an  object  beneBcial  on  the  whole,  though  necessarily 
with  roughness  in  the  detail.     But,  in  the  former  case, 
the  apportionment  among  individual  land  owners  admits 
of  exact  inquiry,  and  of  adjustment  by  the  circumstances 
of  each  case;  not  only  by  the  tithe  which  particular 
land  has  hitherto  yielded,  but  by  that  which  it  is  likely 
to  yield  hereafter.     The  Commissioners  have  admitted 
the  consideration  that,  if  the  pasture  land  is  turned  into 
arable,  it  will  become  liable   to  tithe  in  kind.      The 
objectors  would  exclude  that  consideration,  because  the 
liod,  as  pasture,  is  covered  by  a  modus.     Their  argu- 
ment would  change  a  modus  for  certain  produce  already 
nised  into  a  modus  for  whatever    might  be  raised  in 
btore.      If  the  view  on  the  other  side  were  correct, 
mnch  of  the  machinery  of  this  act  would  be  unneces- 
sny;  it  would  be  enough  to  add  to  the  award  that  all 
persons  should  contribute  in  the  same  ratio  in  which  the 
spportioner  should  find  that  each  had  already  been  liable 
to  tithe.     If  it  is  objected  that,  under  the  regulation 
proposed,  any  close  belonging  to  Sir  t/.  E.  Honeyiwod 
*luch  is  not  broken  up  in  a  future  year  loses  the  benefit 
rfthe  modus  though  it  continue  in  pasture,  the  answer 
^  that  the  contemplated  system   applies,    not  to  his 
lands  only,  but  to  all  those  jn  the  parish.     Any  land 
fiot  tilled  in  a  future  year,  whether  it  has  been  pasture 
(^  not,  will  lose  the  benefit  of  the  modus;   but  the 
general  effect  (calculated  as  it  has  been  with  reference 
L  4 
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I'oiume  Fill,    to  probability)  must  be  considered ;  and  the  contingent 

_  _J loss  to  individuals  must  be  balanced  by  the  general 

.    ^^  loss  that  miffht  accrue  if  land  which  may  hereafter  be 

ArPI.EDORB  o  "^ 

Commutation,  broken  Up  for  tillage  were  not  now  taken  into  apportion- 
ment The  objection,  if  made,  that  the  woodland  has 
not  been  included,  is  met  by  the  affidavits,  and,  at  all 
events,  applies  only  to  the  detail,  not  the  principle,  of 
the  apportionment. 

It  has  been  contended  that  the  pasture  land  held  by 
Sir  J.  E.  Hojieywcod  cannot  be  treated  as  convertible 
into  corn  land,  because  such  an  alteration  would  be 
contrary  to  the  terms  of  his  lease.  But  the  lease  pro- 
hibits only  his  ploughing  the  land  without  license  from 
the  lessors.  It  has  been  urged  that  the  Dean  and 
chapter  would  be  guilty  of  waste  in  granting  such 
license ;  and  Co.  Litt,  53  b.  may  be  cited,  as  laying 
down  that  conversion  of  meadow  land  into  arable  is 
waste.  The  proposition,  as  a  universal  one,  has  been 
denied,  even  in  the  case  of  a  private  incumbent ;  The 
Duke  of  St.  Albans  v.  Skijmith  (a) ;  and  it  is  doubtful, 
at  least,  where  the  chan<re  is  made  for  the  amelioration 
of  the  land  {b).  But  at  all  events  it  does  not  apply  to 
an  ecclesiastical  corporation  aggregate.  No  person  can 
impeach  them  of  waste;  nor  would  there  be  ground  for 
it,  if  their  act  improved  the  land,  though  perhaps,  if 
they  were  committing  actual  spoil,  the  Crown  might 
obtain  an  injunction  to  prevent  it.  The  statutes  32  H.  8. 
c.  28.  and  13  Eliz.  c,  10.,  restraining  ecclesiastical  per- 
sons as  lessors,  do  not  apply ;  nor  is  an  ecclesiastical 
corporation  aggregate  within  the  statutes  as  to  waste, 

(a)  8  Beav.  354. 

(6)  See  Simmons  v.  Norton^  7  Sing.  CMO.  ;   Doe  (lem.  Grubb  v.    2%e 
Earl  of  Burlington,  5  B.  §*  Ad,  507. 
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idge   (52  H.  3.)   r.  28.,    Gloucester  {6  Ed.  1.)    Qveeti*s  Benc/i, 
a  5.,  Westm.   2  (1  stat.   IS  ^rf.  1.)   c.  22.     (Worfley,         ^^^^' 
oootra,  said^  he  should  not  argue  that  the  land  could  ^^*^ 

ArPLPDORC 

nu  under  any  possible  circumstances  be  broken  up,  but  Commutation. 
should  contend  that  the  chance  was  one  which  the  valuer 
could  not  take  into  account,  and  that  he  ought  to  con- 
sider only  the  status  quo,  H.  Hill  referred  to  The  Dean 
and  Chapter  of  Worcester's  Case  (a),  Liford^s  Case  (i), 
and  Jefferson  v.  Bishop  of  Durham  (c).  The  point  was 
not  further  argued;)  IPatteson  J.  If  they  can,  under  any 
drcamstances,  give  the  consent,  I  do  not  see  that  we  can 
enter  into  the  probability  of  their  doing  or  not  doing  it.] 


Wortleyy  Deedes  and  Peacock^  contra.     First,  a  prohi- 
bition lies.      The  Commissioners  would  exceed  their 
jarisdiction  if  they  confirmed  the  apportionment :  and 
the  act  remaining  to  be  done  is  not  merely  ministerial ; 
Ibr,  by  stat.  6  &  7  WC  4.  c.  71.  5.  68.,  they  confirm  the 
apportionment  if  they  approve,  and  not  otherwise ;  and 
here  they  have  delayed  confirming,  expressly  to  give  an 
opportunity  of  referring  to  this  Court.     Even  if  they 
W  pronounced  what  could  be  considered  a  final  sen- 
tence, this  Court  might  prohibit,  for  the  want  of  juris- 
diaion.     But  the  determination  of  the  Commissioners 
is  conclusive,  by  sect.  45,  only  where  the  controversy 
depending  hinders  the  making  of  an  award ;  Girdlestone 
▼•  Stanky  {d).     In  that  clause  the  decision  is  expressly 
nutde final;  but  in  sects.  61  and  68,  which  enable  the 
Commissioners  to  hear  and  determine  objections  to  the 
apportionment,  and  confirm  it  if  approved  of,  there  is  no 


(a)  6  lUp,  37  a.  (b)  11  nep,  46  6. 

(c)  1  D.  i'  P.  105.  (d)  3  r.j-  a  421. 
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Volume  mi.    such  provision,     "  Finally  disposed  of,"  in  sect.  63,  is 

184"5. 

*        no  bar  to  a  prohibition.    Ihord  Denman  C.  J.  Certainly 

^    ^^'  not.]    The  arirument  on  the  other  side  seems  to  assume 

ArPLEDORI  ° 

Commutation,  that  prohibition  does  not  lie  at  all  unless  the  Com- 
missioners are  exceeding  their  jurisdiction ;  but  in 
Home  V.  Earl  Camden  (a)  it  was  laid  down  generally,  as 
ground  for  a  prohibition,  "  that  it  belongs  to  the  Courts 
of  common  law  to  controul  the  proceeding  of  all  other 
CourtSf  if  they  transgress  the  limits  assigned  to  them ; " 
and  that  a  prohibition  lay  in  that  case,  if  it  appeared 
'*  that  the  plaintiff  has  a  legal  right  founded  on  an  act  of 
parliament,  and  that  the  commissioners  of  prize  are  pro- 
ceeding to  deprive  him  of  that  right,  or  to  obstruct  him 
in  the  prosecution  of  it."  The  judgment,  there,  for  the 
plaintiff  in  prohibition  was  reversed  by  the  Court  of 
Queen's  Beuch  (b),  and  the  House  of  Lords  agreed  in 
that  reversal  (c),  but  without  over-ruling  the  general 
proposition  laid  down  by  the  Court  of  Common  Pleas. 
In  Gould  V.  Gapper  [d)  this  Court  considered  the  mis- 
construction of  a  statute  by  the  Ecclesiastical  Court  in 
a  case  within  its  jurisdiction  to  be  ground  of  prohibi- 
tion :  in  Burder  v.  Veley  {e)  that  decision  was  recog- 
nized as  law  by  Patteson  J.,  who  had  formerly  doubted 
it :  and  in  Veley  v.  Burder  (g)  the  doctrine  of  Gould  w. 
Gapper  {d)  was  adopted  by  the  Court  of  Exchequer 
Chamber.  Tindal  C.  J.  there  {h)  cited  Jeffrey's  Case  (i), 
as  shewing  that  a  prohibition  will  be  granted  "  where 
the  Ecclesiastical  Court  is  proceeding  to  compel  a  per- 

(a)  1  H.BL476,  515. 

(6)  Lord  Camden  v.  Honu,  4  T,  R,  382. 

(c)  Home  v.  Earl  Camden,  2  //.  Bl,  533.  555,  536. 

{d)  5  East,  345.  (e)   \2  A.  4;  E.  233.  2C4. 

(g)  12  A^  E.  265.  (/i)  P.  313. 

(i)  5  Rep,6$b, 
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son  (0  contribute  to  the  repair  of  a  parish  church  as  an   Quem^s  Bench, 

ijjiabitant,  whose  land  in  the  parish  is  on  lease."    ICole- ! 

ridge  J.     It  is  laid  down  in  Home  v.  Earl  Camden  (a)      a  pplidore 
that  prohibition  is  not  maintainable  unless  the  party    Commutation. 
complaining  insisted  upon  the  alleged  misconstruction 
of  the  law  when  the  case  was  before  the  inferior  Court, 
ind  stated  the  ground  on  which  he  afterwards  relies 
ia  prohibition.     Does  that  appear  to  have  been  done 
bere?J     The  affidavits  shew  that  it  was.     Among  other 
authorities  which  favour  the  enlarged  view,  now  con- 
tended for,  of  the  power  to  prohibit,  are  Slawnci/s  Case{b)y 
footer  V.  Loaue  (c).  Carter  v.  Crawley  (d)j  Com.  Dig. 
Prohibition  (F  13.),  6  Bac.  Abr.  584.  tit  Prohibition 
(I.)  (tf),  Breedon  v.  Gill  {g\  In  the  Matter  of  the  Chan^ 
cellar  i$*c  of  Oxford  and  Taylor  (Ji).     These  authorities 
apply  here,  if  stat.  6  &  7  fF.  4.  c.  71.  does  not  authorize 
the  Commissioner  to  lay  the  additional  charge  upon  the 
grass  lands.    It  cannot  be  answered  that  the  error  in  the 
apportionment  is  matter  for  appeal.     Sects.  61  and  63 
of  Stat.  6  &  7  fFl  4.  c.  71.  are  not  appeal  clauses.    [Pat- 
itum  J.     The  words  of  sect.  63^  "  and  if  the  Commis- 
sioners shall  approve  the  apportionment  they  shall  con- 
firm the  instrument,"   have   that  appearance.]      Lord 
Menborough  in   Gould  v.  Gapper  (i)  points  out  many 
instances  where  that  which  might  be  deemed  the  subject 
of  appeal  is  ground  of  prohibition. 
Secondly,  the  Commissioners  have  not  decided  rightly. 

(a)  2  H.  BL  5S8.  (&)  Hob.  88.    (5th  ed.) 

(c)  Hob,  191.  (<0  ^^^  T.  Ray,  496. 

(e)  7th  ed.  The  passage  cited  was :  *<  If  the  comtniuioners  for  detcr- 
Qioiog  policies  of  insurance  grasp  at  more  power,  or  proceed  otherwise 
(ban  as  tbey  are  enable  by  the  acts  of  parliament  which  create  their 
joiisdictioo,  tliey  will  be  prohibited  by  the  king's  superior  courts.** 

ig)  5  Mod.  272.     S.C,\  Ld,  Ray.  219. 

(A)  1  Q.  B.  952.  971.  (Q  5  Eatt,  364.  f  c. 
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[ sessions,  and    take   things   as    they   exist.      The   con- 

'^^  struction  attempted  makes  the  holders  of  pasture  land 

Appi.edore 

Conimuiation.  liable  to  a  sccond  tithe-owner,  the  impropriate  rector, 
whom  they  have  not  hitherto  paid ;  and  (as  the  argu- 
ment on  the  other  side  has  shewn)  it  requires  the  valuer 
to  solve  questions  of  great  difficulty  as  to  the  possibility 
of  change  in  the  culture  of  lands.  And  that  change  is 
contemplated,  not  in  ordinary  grass  lands,  but  in  ancient 
pastures,  immemorially  exempted  from  tithe.  Sect.  S3 
expressly  requires  the  apportionment  to  be  made  "so 
that  in  each  case  the  several  lands  shall  have  the  full 
benefit  of  every  modus."  On  the  principle  now  con- 
tended for,  the  pasture  lands  would  not  have  that 
benefit.  It  was  foreseen  that  lands  might  be  improved  : 
but  the  legislature  clearly  thought  it  best  to  settle  the 
commutation  finally.  This  is  proved  by  an  exception 
in  sect.  42,  where  a  detailed  provision  is  made  for  the 
charge  on  hop  grounds  and  market  gardens  which  cease 
to  be  cultivated  as  such  after  the  commutation,  and  of 
grounds  which,  after  that  time,  begin  to  be  so  culti- 
vated. The  inference  is,  that  lands  for  which  no  such 
regulation  is  provided  were  considered,  for  the  purposes 
of  the  act,  as  unchangeable  in  their  culture.  It  is  un- 
certain, not  only  whether  the  change  will  take  place  at 
all,  but  when,  if  made,  it  may  begin :  and,  supposing  it 
to  be  made  hereafter,  it  is  hard  that  parties  should  be 
subjected  to  a  payment  commencing  now  for  altera- 
tions which  may  commence,  if  at  all,  at  various  and 
remote  periods.  If  the  greater  or  less  probability  of 
change  is  immaterial,  the  woodlands  ought  not  to  be 
exempt.  The  only  reasonable  view  is,  that  both  they 
and  the  pasture  should  be  charged  according  to  their  pre- 
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sent  state.    The  words  in  sect.  33,  "  having  regard  to  the  Queen*s  Bench. 

average  ticheable  produce  and  productive  quality,"  mean '_ 

tbat  a  land  owner  shall  not  benefit  in  his  assessment,  if,      App^edori 

bj  bad  cultivation,  the  actual  titheable  produce  is  less    Commutation. 

than  might  be  expected   from  the  productive  quality, 

according  to  the  average  titheable  produce  of  such  lands 

in  the  parish.     <^  Having  regard  to  the  several  tithes  to 

which  the  said  lands  are  severally  liable''  means  the 

tithes  to  which  they  already  have  been  considered  liable 

as  due  to  the  rector ;  it  was  not  contemplated  that  the 

rector  should  have  a  rent  charge  in  consideration  of  a 

liability  which  had  never  been  in  force.    Suppose  all  the 

land  hitherto  in  corn  had  been  covered  by  a  modus, 

must  the  grass  land  be  assessed  for  future  corn  crops 

00  the  principle  of  tithe  in  kind,  leaving  the  actual  corn 

crops  to  be  assessed  (as  must  be  done  by  sect.  44)  to 

the  extent  of  the  modus  only?    The  construction  relied 

npon  by  the  objectors,  while  it  excludes  the  hardships 

pointed  out,  does  no  injury  to  the  owners  of  arable  land, 

who  will  be  assessed  only  in  proportion  to  what  they 

bave  paid  before,  and  have  no  right  to  derive  aid  from 

a  probability  too  vague  to  be  estimated. 

Cur.  adv.  vtdt. 

Lord  Denman  C.J.,  in  this  vacation  (December  II th), 
delivered  tlie  judgment  of  the  Court  {a).  We  are  of 
opinion  that,  in  this  case,  a  prohibition  does  not  lie. 
The  Commissioners  had  power  to  go  into  the  inquiry, 
Md  have  not  misconstrued  the  act.  We  think  that 
*hat  they  have  done  is  right.  There  are  diflSculties : 
but  the  possibility  of  the  land  reverting  to  a  different 

(a)  His  Lordship  stated  that  the  Court  had  prepared  a  written  judg- 
ment, which  had  been  mislaid,  but  would  probably  be  recovered.  Tlie 
US.  has  not  hitherto  been  found. 
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Foiume  viTL    state  of  culture  must  be  taken  into  account  in  the  ap- 
\ portionment ;  and  the  Commissioners  must  make  the 


Re 

ArPLEDORB 

ComraulatioQ. 


best  average  they  can. 


That  course  they  have  taken. 

Rule  discharged. 


Dec  ember  5  th. 


A  deed  more 
than  thirty 
years  old,  cre- 
ating a  term  to 
attend  the  in- 
heritance, was 
produced  from 
the  custody  of 
tlie  plaintifr*s 
attorney. 
Plaint  iff  was 
administrator  to 
the  trustee  of 
the  term. 
There  was  evi- 
dence that  the 
attorney  had 
acted  for  the 
family  of  the 
defendants, 
who  were  be- 
neficially in- 
terested in  the 
premises  to 
which  tlie  deed 
related,  and  it 
was  not  shewn 
for  whom  the 
attorney  held 
the  deeds. 

Held,  that 
there  was  suffi- 
cient prima 
facie  evidence 
of  proper  cus- 
tody. 


Doe,  on  the  demise  of  Jacobs,  against  Mary 
Phillips  and  Others. 

T?JECTMENT  for  lands  in  Kent. 

On  the  trial,  before  Parke  B.,  at  the  Maidstone 
Summer  assizes  IS*^,  Ebsworth,  clerk  to  Mr.  Mou^ 
rill/an  the  attorney  for  Jacobs^  the  lessor  of  the  plaintiff, 
was  called,  and  produced  limited  letters  of  administra- 
tion granted  to  Jacobs^  whereby  he  became  entitled  to  a 
term  of  500  years  which  had  been  vested  in  George 
Holylaiul  deceased.  Ebsworlh  was  then  asked  to  pro- 
duce a  deed  bearing  date  7th  October  1767,  by  which 
this  term  was  said  to  have  been  created.  The  defend- 
ants' counsel  objected  that  it  was  not  shewn  to  come 
from  a  proper  custody :  upon  which  Ebsworth  was  fur- 
ther examined,  and  said ;  "  I  produce  this  deed  from 
Mourilyan*^  office.  He  is  concerned  for  the  family  of 
the  Branns  (a).     I  took  it  out  of  the  strong  room  at 

(a)  According  to  the  statement  of  facts  made  by  Ogk  on  shewing 
cause,  the  deed  produced  was  one  by  which  the  premises  in  question  were 
conveyed  to  Samuel  Huhbardy  and  a  term  of  500  years  created  to  attend 
the  inheritance,  and  vested  in  George  Holt/land,  Hubbard  died  in  1795, 
having  devised  the  premises  to  his  niece,  Elizabeth  Trig,  who  entered  in 
1801,  and  while  in  possession  married  John  Brann.  Her  children  be- 
came entitled  under  Hubbard's  will  at  her  decease.  She  died  in  183G. 
The  defendants  in  this  action  vrere  her  children  by  John  Brann,  The 
ejectment  was  brought  on  behalf  of  the  infant  children  of  John  Brann^ 
junior,  who  was  said  to  l>e  the  son  of  John  and  Elizabeth  Brann  i  but  the 
defendants  denied  that  be  was  a  son  of  El'uab'th.  The  lessor  of  the 
plaintiff  had  no  beneficial  interest  in  the  term. 


V. 

Fhilufs. 
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Mourilyan^s.      I  found  several  deeds  now  produced,  all   Queen*s  Bench. 

got  from   Mr.  Mourilyan.     There  were  two  or   three  !_ 

expired  leases,  and  a  probate  of  the  will  of  Samuel  Hub-  ^j*co^' 
hard.  I  don't  know  of  his  being  employed  for  the  two 
infant  children  of  Branny  only  by  correspondence  and 
papers  in  the  cause.  I  have  not  conducted  that  corre- 
pondence  myself."  Parke  B.,  considering  that  there 
was  no  sufficient  evidence  of  proper  custody,  refused 
to  allow  the  deed  to  be  read :  and  the  plaintiff  was  non- 
suited. 

Wordsworth  in  the  next  term  obtained  a  rule  for  a 
new  trial. 

Ogle  now  shewed  cause.  There  was  no  proof  how 
the  deed  came  into  MourilyarCs  custody.  [Lord  Den- 
"wn  C.  J.  He  was  attorney  to  the  lessor  of  the  plain- 
tiff] It  was  not  shewn  that  he  held  the  deeds  for 
Jacchs ;  and,  according  to  Ebswort/t's  evidence,  he  was 
concerned  for  the  family  of  the  Branns,  who  were  bene- 
ficially interested  under  the  deed,  and  might  naturally 
be  expected  to  have  the  custody  of  it.  Suppose  Mou- 
^Ij^n  to  have  held  this  deed,  having  a  lien  upon  it  for 
debts  due  to  him  from  the  defendants,  ought  he  to  be 
allowed  to  produce  it  for  another  party  against  them? 
At  least  Mounli/an  should  have  appeared  himself  to 
explain  his  possession.  It  was  argued  at  the  trial  that 
the  lessor  of  the  plaintiff  represented  the  infant  claimants 
Ho  are  said  to  be  members  of  the  Brann  family ;  but 
the  deif^ndants,  admitting  that  the  claimants  are  children 
of  John  Brafiriy  the  younger,  a  son  of  John  Brann,  father 
of  the  defendants,  deny  that  John  Brann  the  younger 
was  a  son  of  their  mother  Elizabeth  Bra7vu     And  Ebs* 
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184.5. 


employed    for  the   infant   claimants.      An  attorney   is 
DoK  dem.      not  at  liberty    to  produce  deeds   (or  one  client  which 

Jacobs  "  * 

V.  belong  to  another.      Randolph  v.  Gordon  (a)  goes  far- 

PHILLirS.  ,  ,  ,         1      .   .         .        , . 

ther  than  the  decision  in  this  case. 


JVordsworlh  contrk,  cited  Doe  d.  Wildgoose  wPearce  (6). 
[Lord  Denman  C.  J.  mentioned  Bishop  of  Meath  v. 
Marquis  of  Wifichester  (c).]  Wordsworth  was  then 
stopped  by  the  Court. 

Lord  Denman  C.  J.  It  is  not  necessary  to  shew  the 
strictest  legal  custody  {d) :  and  in  this  case  there  was  quite 
sufficient  prima  facie  evidence.  Probably  the  learned 
Judge  was  actuated  in  the  course  he  took  by  seeing  an 
unrighteous  attempt  made  on  the  part  of  the  plaintiff. 

Patteson  J.  It  would  be  most  inconvenient,  if,  in 
cases  where  a  deed  is  produced  by  the  party's  attorney, 
enquiries  were  to  be  made  how  and  where  he  got  it. 

Williams  J.  concurred. 

Coleridge  J.  Evidence  of  the  custody  from  which 
a  deed  thirty  years  old  comes  is  given,  not  as  a  ground 
for  reading  the  instrument  for  or  against  a  party,  but 
only  to  afford  the  Judge  reasonable  assurance  of  its 
authenticity. 

Rule  absolute. 

(a)  5  Price,  312.  {b)  2  M,  tj  Rob.  240. 

(c)  3  New  Co,  183.  200. 

(d)  See  Doe  dem.  Neale  ▼.  Samples,  S  y4.  i^  E.  151. ;   Croughton  v. 
Blake,  12  Af.  <J-  IF.  205./   Regifta  v.  Kmilworth,  7  Q.  D.  G42. 
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Qiuf(m*s  Bench, 
1845. 


The  Queen  against  Sewell  (a).  ^^^°,v* 

^  if  \    /  December  5llu 

INDICTMENT  for  disobedience  to  an  order  of  resti-  Proceedings  of 

•*•         .  magistrates  for 

tution  under  stat.  11  G.  2.  c.  19,  ss,  16,  17.  restitution  of 

The  first  count  was  in  substance  as  follows.  wcriTof  "ta^! 

That  fFi'lUam  Sewell  appeared  before  James  Traill^  Esq.,  are,^y^i.  17, 
and  Henry  Weston,  Esq.,  two  of  the  justices  of  the  county  *?  ^'®^**^ 
tX Surrey,  and  complained  upon  his  oath  that  he  did  de-  ^y  '^.^  Judge«i 

on  circuit  &c., 

mise  at  rack-rent  unto  Henry  Wilson,  of  &c.,  a  messuage  acting  as  indi- 
vidual justices. 
&c^  called  &c.,  situate  in  the  parish  of  &.  Saviour's,  in  the      Held,Uiere- 

county  of  Surrey  ;  and  that  on  the  29th  of  Septembet\  &c.,  allegation  in  an 

there  was  in  arrear  &c.  (averments  that  half  a  year's  rent  J^"  o^,Ser"was  *' 

was  in  arrear,  the  premises  deserted,  and  no  sufficient  dis-  ^^^he^^u^J  *w** 

stress  to  be  had).  That  the  said  W.  Sewell  did  then  request  ^^  *»•■«  ^^^ 

*  Surrey  was  not 

the  said  justices  to  go  and  view  the  said  messuage,  &c.,  and  supported  by  a 

,  certificate  of 

to  proceed  therein  according  to  the  form  of  the  statute  such  an  order 

rr^x  1  •  J  •       •  f  1    I  signed  by  the 

m  that  case  &c.     Ihat  the  said  justices  did  thereupon  deputy  clerk  of 
afterwards,  in  pursuance  of  the  said  request,  and  in  con-  ![IIJi"w«y  ^  an 
sequence  of  the  said  complaint,  go  &c.  (averment  of  pro-  ^  ^bie^^^. 
ceedings  by  the  justices  according;  to  s.  16.  of  the  statute,  '* "  "^*  **"?•• 

o       J  ^  o  f  sary,  on  such 

OD  a  first  and  second  view,  and  that,  upon  the  said  view,  indictment,  to 

prove  the  pro- 

Wilson  did  not  nor  did  any  person  on  his  behalf  appear  ceedings  before 

J  /v»   •  i«  the  magistrates, 

uid  pay  &c.,  and  there  was  not  sufficient  distress  to  be  preliminary  to 

had  upon  the  premises  &c.) ;  and  thereupon  the  said  and  that kU  ' 

jimices  put  the  said   W.  Sewell  into  possession  of  the  ?"^e  re'c^^*""' 

said  premises   according   to   the   form   oft  the  statute  "T"^®  VP  ^l.  ^ 

■  o  them,  in  which, 

in  such   case  &c. ;  and   that   the  said   W.   Sewell  had  after  rcciUng 

the  complaint 

thenceforth  kept  possession  thereof.     That  afterwards,  and  other  pro- 
ceedings, they 
to  Wit   on   &c.,   the  justices   caused    the   proceedings  declare  that 

they  put  tlie 
complainant  into  possession. 
Sembiet  that  orden  under  j.  17.  of  stat.  11  G.  2.  c.  19.  sliould  be  signed  by  the  Judges 
*^  make  them. 

(fl)  See  Regina  v.  Traill,  12  A.  J-  E,  761. 

VOL.  Till.   N.g.  M 
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to  be  recorded :  (here  the  record  was  set  out,  stating 
the  complaint  on  oath,  its  subject  matter,  view  by  the 
ihe  QuEEK  magistrates,  notice  affixed  on  the  premises,  &c,  second 
Skwbll.  view,  default  by  tenant,  &c,  and  possession  given  to  the 
complainant,  October  18th,  1839).  That  neither  of  the 
said  justices  had  any  interest  in  the  premises.  That 
afterwards,  to  wit  &c.,  at  the  assizes  (a)  held  at  Kingston 
7q)on  Thames  in  and  for  the  said  county  of  Surrey^  be- 
fore the  Right  Honourable  James  Lord  Abiftger,  Chief 
Baron  &c.,  the  Honourable  Sir  Joseph  Littledalcj 
Knight,  one  &c.,  and  others  their  fellows,  justices  of 
our  said  Lady  the  Queen,  appointed  to  take  the  as- 
sizes for  the  said  county  of  Surrey  according  to  the 
form  of  the  statute  in  that  case  &c.,  the  same  then  and 
there  being  the  next  assizes  held  in  and  for  the  said 
county  of  Surrey  after  the  putting  of  the  said  W.  Srdcell 
into  possession  of  the  said  premises  as  aforesaid,  the 
said  Henty  JVilson  did  make  appeal,  and  apply  to  the 
said  Right  Hon.  J.  Lord  A.  and  Hon.  Sir  J.  L.  knight, 
then  and  there  being  such  justices  of  assize  for  the  said 
county  of  Surrey^  which  was  the  county  in  which  the 
said  messuage  &c.  lay  and  were  situate  as  aforesaid,  and 
then  and  there  required  the  said  justices  of  assize,  to 
wit  the  said  J.  Lord  A,  and  Sir  J.  Z/.,  to  examine  in  a 
summary  way  the  said  proceedings  of  the  said  H,  Weston 

(a)  Stat  11  (7.  2.  c.  19.  «.  17.  provides:  "  That  such  proceedings  of  Ui« 
said  justices  shall  be  examinable  in  a  summary  way  by  the  neit  justice  or 
justices  of  assize  of  the  respective  counties,  in  which  such  lands  or  pre* 
mises  lie ;  and  if  they  lie  in  the  city  of  London  or  county  of  Middlesex^  by 
the  Judges  of  the  Courts  of  King's  Bench  or  Common  Pleas ;  and  if  in 
the  counties  palatine  of  Chester,  Lancaster,  or  Durham,  then  before  the 
Judges  thereof;  and  if  in  iralet,  then  before  the  Courte  of  grand  sessions 
respectively  ;  who  are  hereby  respectively  empowered  to  order  restitution 
to  be  made  to  such  tenant,  together  with  his  or  her  expenses  and  costs,  to 
be  paid  by  tlie  lessor  or  landlord,  lessors  or  landlords,  if  they  shall  see 
cause  for  the  same ;  and  in  case  Uiey  shall  affirm  the  act  of  the  said  jus- 
tices, to  award  costs  not  exceeding  5L  for  the  frirolous  sppeal." 
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iJid  J.  Traill  as  such  justices  as  aforesaid ;  and  that   QueerCt  Sendu 

ifterwardsy  at  the  assizes  aforesaid,  to  wit  on  &c.,  in  the  1__ 

CDonty  aforesaid,  the  said  justices  of  assize  did  hear  the  "^^  Qu««m 
aid  appeal,  and  then  and  there  examine  in  a  summary  Siwilc 
way  the  said  proceedings  of  the  said  H.  Weston  and 
J.  Traill  as  such  justices  as  aforesaid,  and  did  then  and 
(here  duly  consider  the  same,  and  did  then  and  there, 
in  exercise  of  the  powers  conferred  upon  the  said  last 
mentioned  justices  of  assize  by  the  statute  in  such  case 
&&,  by  their  certain  order  then  and  there  made,  order 
restitution  to  be  made  of  the  said  premises,  to  wit  the 
Slid  messuage  &&,  to  the  said  H.  Wilson^  together  with 
iiis  expences  and  costs,  amounting  &c.,  to  be  paid  to  the 
said  H.  Wilson  by  the  said  William  Smell  That  the 
said  W,  Sewell  appeared  before  the  said  justices  of  assize 
OQ  the  bearing  of  the  said  appeal :  and  that  the  said  last 
mentioned  order  was  afterwards,  to  wit  &c.,  duly  and 
personally  served  upon  the  said  W.  Sewell;  and  that  the 
said  ffl  Sewell  then  and  there  had  notice  and  knowledge 
thereof,  and  was  then  and  there  requested  and  required 
&C.  (to  restore  possession  according  to  the  last  men- 
tMNied  order) ;  and  the  said  W.  Sewell  then  and  there  had 
notice  of  the  several  matters  hereinbefore  mentioned. 
Averments,  that  a  reasonable  time  for  restitution  had 
dapsed ;  that  fVilson  had  always  been  ready  and  willing 
to  accept  and  receive  restitution,  but  that  defendant 
neglected  and  refused,  and  had  hitherto  neglected  &c., 
to  make  restitution  &c  as  by  the  last  mentioned  order 
was  directed,  nor  had  he  obeyed  the  said  last  mentioned 
order,  though  often  requested  &c. :  but  that  he  had, 
from  the  time  of  obtaining  possession  as  aforesaid, 
hitherto^  kept  and  retained  the  same,  in  contempt  of  the 
said  last  mentioned  justices  of  assize  and  of  the  said  last 
mentioned  order,  and  against  the  peace  &c 
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Vohnne  viiL        The  scconcl  count  was  in  a  similar  form,  but  not  setting 
'        out  the  record  of  proceedings  before  the  justices  of  peace. 

The  Queen  pig^.      Not  guilty. 

Skwell.  On   the   trial,    before   Parke  B.,    at   the    Guildford 

Summer  assizes,  1844',  after  proof  of  the  original  pro- 
ceedings before  the  magistrates  by  an  examined  copy, 
the  following  order  (being  that  which  the  defendant 
was  indicted  for  disobeying)  was  produced  by  a  clerk  of 
the  Crown  Office. 
**  ^wrrey,!    At  the  assizes  held  at  Kinorsfon  upon  TTiames*' 

to  wit.     J  O  2 

&c.,  "  on  "  &c.  (23d  Marc/i,  3  FicL)y  "  before  the  Right 
Hon.  James  Lord  Abinger  Chief  Baron  "  &c.,  "  the 
Hon.  Sir  Joseph  Littledale  Knight,  one  of  the  justices" 
&c.,  ^^and  others  their  fellows,  justices  of  our  said  Lady 
the  Queen  appointed  to  take  the  assizes  for  the  said 
county  of  Surreij,  according  to  the  form  of  the  statute  ** 
&c.  "  Whereas  at  these  present  assizes  an  appeal  ac- 
cording to  the  form  of  the  statute  "  &c.  "  was  made  to 
the  above  named  justices  of  assize  on  the  part  of  one 
Henri/  Wilsony  the  tenant  hereinafter  mentioned,  against 
the  proceedings  hereinafter  set  forth  and  stated  to  have 
been  taken  and  recorded  by  James  Traill  and  Henry 
Westony  Esquires,  two  of  the  justices  "  &c.,  "  assigned  to 
keep  the  peace  "  &c.,  "  the  record  of  which  said  proceed- 
ings is  in  the  words  and  figures  following "  &c.  (setting 
it  out) :  "  Now,  the  above  named  justices  of  assize,  hav- 
ing heard  the  said  appeal,  and  duly  considered  the  same, 
do,  in  the  exercise  of  the  power  conferred  upon  them 
by  the  statute  "  &c.,  "  order  restitution  to  be  made  of 
the  said  premises,  in  the  hereinbefore  recited  record  of 
proceedings  mentioned  and  described,  to  the  said  JZ 
fVilsoVf  the  tenant  hereinbefore  mentioned,  together 
with  his  expenses  and  costs  amounting  to  the  sum  of 
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sol,  8i;  4J.  to  be  paid  to  the  said  H.  Wilson  by  the  said    Queen^s  Bench. 
mUiam  Smell  the  landlord."  ^^^^' 

(Signed)         «  JR.  Marshall  Straight,  Th«  Q""" 

"  Deputy  Clerk  of  Assize."  Siwkll. 
The  witness  had  obtained  this  document  from  the 
Crown  Office,  where  it  was  lodged  on  15th  June  1840. 
Mr.  Denman,  the  clerk  of  assize,  being  called,  proved 
tint  Mr.  Straight  was  his  deputy,  and  that  the  docu- 
ment produced  bore  Mr.  Straight's  signature,  and  was 
fttmped  with  the  stamp  of  his  office  which  is  put  upon 
ail  orders  of  Court  and  indictments.  Mr.  Denman  added 
that  there  was  in  such  cases  no  other  document  than 
this.    The  order  was  then  received  and  read. 

At  the  end  of  the  case  for  the  Crown  the  defendant's 
coansel  objected :  1.  That  proof  should  have  been  offered 
of  the  complaint  by  the  defendant  to  the  magistrates,  to 
give  jurisdiction.    2.  That  the  order  of  restitution  was 
not  proved  as  alleged  in  the  indictment;  the  allegation 
being  that  it  was  an  order  of  Lord  Abi?iger  C.  B.  and 
LUtledale  J.,  whereas  the  proof  was  of  an  order  of  the 
Court.    S.  That  the  order  produced  was  not  addressed 
toSncrill^and,  therefore,  not  an  order  on  him;  and,  if,  as 
a  general  order,  it  was  binding   on  the  sheriff  or  on 
those  in  possession  of  the  premises,  still  Seivell  was  not 
liable.    4f.  That,  as  the  order  of  restitution  was  in  the 
Dtture  of  a  ireversal,  and  the  charge  against  the  defend- 
ant was  for  wilfid  contempt  of  it,  proof  ought  to  have 
been  given  that  it  was  in  his  power  to  restore  posses- 
•ion.   ParteB.  considered  that  the  second  and  third  were 
good  objections :  and  a  verdict  was  taken  for  the  defend- 
ant, bis  Lordship  reserving  leave  for  the  prosecutor  to 
move  to  enter  a  verdict  for  the  Crown. 

In  the  next  term  Shce  Serjt.  obtained  a  rule  nisi  ac- 
cordingly. 
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Volume  riif.  Sir  F.  Thesiger,  Attorney  General  (with  whom  were 
_._  '  ._   Dcrwling   Serjt.    and   Bramwell)^    now    shewed    cause. 

The  QuiEK  1^  The  prosecutor  gave  no  proof  of  the  preliminary  pro- 
Sewkll.  ceedings ;  for  the  order  does  not  prove  its  recitals.  Nor 
would  it  do  so  even  if  it  were  a  record.  According  to 
the  argument  which  must  be  urged  on  the  other  side,  the 
indictment  would  have  been  good  if  it  had  begun  with  the 
order  of  restitution ;  but  that  is  clearly  not  so.  The  com- 
plaint ought  to  have  been  proved.  IPatteson  J.  The 
prosecutor  gave  in  evidence  a  copy  of  the  original  pro- 
ceedings before  the  magistrates.]  That  contains  a  recital 
only  of  the  complaint.  IPaileson  J.  Suppose  the  magis- 
trates had  made  the  order  without  any  complaint]  Here 
the  indictment  alleges  a  complaint,  which  ought  to  be 
proved.  Basten  v.  Carevo  (a)  and  Ashcroft  v.  Bourne  (6), 
which  were  cited  on  moving  for  the  rule,  shew  only  how  far 
magistrates  and  those  who  set  them  in  motion  are  pro- 
tected, where  there  is  jurisdiction  ;  they  do  not  bear  on 
this  case.  If  this  had  been  an  indictment  for  disobeying 
the  order  of  the  magistrates,  the  recitals  in  that  order 
would  not  have  been  evidence  of  facts  against  the 
defendant ;  Rex  v.  Gilkes  (c) :  indeed  it  is  often  neces- 
sary to  prove  more  than  need  even  be  stated  in  a  convic- 
tion ;  Chaney  v.  Payne  (d).  \Pattes(m  J.  The  material 
fact  is  that  the  two  magistrates  had  made  an  order. 
The  other  statements  are  immaterial,  and  need  not  be 
proved.]  2.  The  order  put  in  does  not  support  the  in- 
dictment, which  alleges  the  order  of  restitution  to  have 
been  made  by  Lord  Abinger  C.  B.  and  Littledale  J. ; 
whereas  the  order,  on  the  face  of  it,  appears  to  be  made 
by  those  two  and  "  others  their  fellows,"  to  whom  it 
refers   as  "  the   above  named  justices."     [Coleridge  J. 

(a)  S  B.^a  649.  (6)  9  ^«  {■  Ad.  684. 

Cc)  S  B,  ^  C.  439*  \,d)  1  g.  B.  712.  722, 
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The  others  their  fellows  are  not  named,']    Stat.  11  G.  2.  Qn^n'M  Bench. 

I  QjLIZ 

c,l9.  «.  17.  does  not  contemplate  an  act  literally  in  [__ 

Court;  for  the  justices  of  assize  sit  in  separate  Courts.  It    The  Qukbn 

V, 

was  not  necessary  that  the  order  should  have  been  in  Sbwbll. 
writing.  If  in  writing,  it  should  have  been  signed  by 
the  Judges  themselves,  who  ought  to  have  made  it  as 
individuals.  That  which  is  produced  is  an  order  of 
Court  on  the  (ace  of  it,  and  not  what  it  is  alleged  to  be 
io  the  indictmenL 

The  Srd  and  4th  objections  were  not  gone  into.  Rex 
V.  TVaill  (a)  was  cited :  and  the  Court  called  upon 

Skee  SerjU  and  Baoilly  to  answer  the  second  objection. 
Appeal  to  the  justices  of  assize  is  given  by  the  statute. 
[Lord  Denman  C.  J.  The  statute  uses  the  term  justice 
of  assize  in  its  popular  sense.]  Even  if  that  be  so,  still 
they  are  to  act  as  justices  of  assize  and  not  simply  as 
Judges;  and,  therefore,  the  signature  of  the  clerk  of 
assize  b  sufficient  to  authenticate  acts  which  in  that 
character  they  may  perform.  [^Patteson  J.  Can  you 
mention  any  thing  not  done  by  a  Court,  in  that  cha-* 
meter,  which  is  so  authenticated  ?] 

Lord  Denman  C.  J.  It  is  clear  that  the  proof  in  this 
case  was  insufficient.  The  indictment  is  correct  in 
fi>nn ;  for  the  meaning  of  the  statute  is  that  these  orders 
of  justices  should  be  revised  by  persons  going  the  circuit 
as  Judges,  not  by  those  merely  named  in  the  commis- 
sion. The  acts  in  question  are  not  among  those  which 
the  commission  authorizes.  Therefore  I  think  that  the 
Judges  should  act  as  individuals  under  the  provisions  of 
the  statute;  and  proof  should  be  given  that  they  did  so 

(a)  13  A,  4-  E,  761. 
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yohi7nc  nil,    act;  and,  as  it  was  not  intended  that  they  should  perform 

' this  duty  as  a  Court,  the  certificate  of  the  clerk  of  assis&e 

Tiie  QuKKK     ig  not  applicable. 

Patteson  J.  The  seventeenth  section  of  stat.  11 
G.  2.  c.  19.,  which  makes  the  proceedings  of  the  jus- 
tices *^  examinable  "  "  by  the  next  justice  or  justices  of 
assize  of  the  respective  counties,"  gives  this  power  to 
Judges  of  the  Courts ;  not  to  the  persons  in  the  commis- 
sion as  such,  but  to  Judges  of  the  Courts  of  Westminster 
who  are  travelling  as  justices  of  assize  ;  the  authority  is 
given  to  them  as  individuals.  The  allegation  in  the  in- 
dictment, then,  is  correct ;  but  the  proof  offered  is  of  an 
act  of  the  Court.  I  rather  think  that  the  order  should 
have  the  signatures  of  the  Judges  who  make  it :  but  it  is 
not  necessary  to  determine  that  point ;  for  in  this  case 
there  was  no  evidence  that  the  order  was  made  by  Lord 
Abinger  and  Mr.  Justice  Littledale.  The  signature  of 
the  deputy  clerk  of  assize  does  not  prove  that  it  was 
done  by  those  particular  members  of  the  commission. 

Williams  J.  The  simple  question  is,  whether  the 
certificate  of  Mr.  Straight  is  proof  of  an  order  alleged 
to  have  been  made  by  Lord  Abinger  and  Mr.  Justice 
Littledak.  If  the  order  had  been  made  judicially  by 
virtue  of  their  authority  under  the  commission,  perhaps 
it  would  have  been  correct :  but  there  is  nothing  in  the 
commission  that  has  reference  to  such  a  power. 

Coleridge  J.  The  question  turns  on  sect.  17;  and 
it  is,  whether  this  be  a  power  given  to  the  commissioners 
of  assize  or  to  individuals.  I  have  no  doubt  that  the 
latter  is  the  true  construction.     Other  parts  of  the  same 
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clause  shew  it.     If  the  lands  lie  in  the  city  of  London^   Queen's  Bench. 

1845. 
or  in  Middlesex^  the  proceedings  are  to  be  examinable  . 

"  by  the  Judges  of  the  Court  of  King's  Bench  or  Com- 
mon Pleas ;  ^  if  in  the  counties  palatine,  **  then  before 
the  Judges  thereof;"  "if  in  WaleSy  then"  (changing  the 
phrase)  **  before  the  Courts  of  Grand  Sessions  respec- 
ti?ely."  I^  then,  the  Judges  act,  not  as  the  Court  sit- 
ting under  the  commission,  but  as  individuals,  there  is 
DO  proper  authentication  of  their  act  in  this  case.  The 
clerk  of  assize  clearly  ^annot  give  it:  there  must  be 
some  other  way.  Probably  the  signature  of  the  Judges 
themselves  might  be  proper:  but  at  all  events  the 
oflker  cannot,  by  his  signature,  authenticate  the  act  of 
on  individual  justice. 

Rule  discharged. 


WiLLiNQTON  against  Bbowne. 


ASSUMPSIT.     The  plaintiK  clerk  to  the  trustees  In  an  action  for 

—  jI.  ^  rent  payable 

under  stat.  2  &  3  ^.  4.  c.  li.  (local  and  personal,  under  an  agree- 

public),  "  for  maintaining  several  roads  leading  to  and  trusteMoftum. 

from  the  town  of  Tamworth  "  &c.,  declared,  on  behalf  of  ^luin'^oliislnd 

the  trustees,  ac^ainst  the  defendant  as  one  of  the  sureties  *J>11  houses,  the 

°  declarauon 

for  William  Harrison  under  an  agreement  by  which  need  not  sheir 

*  that  the  forms 

required  by 
Stat.  S  G»  4. 
c.  126.  *.  55,  were  observed  in  the  letting. 
It  is  sufficient  if  the  count  states  that,  at  a  meeting  of  the  trustees,  held  at  &c.,  the  tolls 
&C.  were  put  up  to  be  let  by  auction  under  certain  conditions  &c.,  at  which  meeting  A.  B, 
«%<  the  last  and  highest  bidder,  and  thereupon,  by  a  memorandum  of  agreement  &c.>  it  was 
»itiie«aed  &c. ;  mutual  promises,  and  entry  of  defendant. 

In  an  action  on  such  agreement,  if  the  instrument  he  produced,  stating  that  the  trustees 
hawt  contracted  &c.  with  the  lessee,  "  witness  the  hands  of  C.  and  D.,  two  of  the  trustees  *' 
&C.,  and  of  the  defendant,  and  the  signatures  of  defendant  and  of  C,  and  D.  be  prpved, 
such  inatrument  is  evidence  against  the  defendant  that  C.  and  D.  were  trustees,  and  will 
support  a  verdict  against  him  in  an  action  at  their  suit  as  trustees,  though  there  be  no  other 
proof  that  tbcy  were  so. 
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Harrison  became  renter  of  certain  tolls,  toll  houses  and 
toll  gatesi  and  which  was  alleged  to  have  been  signed 
by  Edward  fVingfield  Dickenson  and  Edward  Fat-merj 
two  of  the  trustees,  and  by  Harrison  and  the  defendanL 
Breach,  nonpayment  of  rent. 

The  declaration  stated  the  letting  to  be  as  follows. 
*^  For  that,  whereas,  after  the  making  of  the  said  act  of 
parliament,  to  wit  on  "  &c.,  ^^  at  a  meeting  of  the  said 
trustees  then  held  at  the  house  of"  &c.,  ^'in  Tamworth^ 
&c.,  **  the  tolls,  to  be  collected  by  virtue  of  the  said  act, 
of  the  several  turnpike  gates  then  erected  upon  the  said 
roads,  and  the  toll  houses  and  toll  gates  at  which  the 
same  tolls  were  payable,  were  put  up  in  order  to  be  let 
to  farm  by  auction  for  one  year,  to  commence''  &c., 
^'  in  eight  parcels  or  lots,  and  subject  to  certain  condi- 
tions, being  the  same  parcels  or  lots  and  conditions  as 
were  and  are  mentioned  in  the  memorandum  of  agree- 
ment hereinafter  mentioned :  at  which  said  meeting  one 
William  Harrison  was  the  last  and  highest  bidder  for 
the  third  of  the  said  parcels  "  &c.,  "  described "  &c ; 
and  thereupon  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit  on"  &c.,  "  by  a  memorandum 
of  agreement "  "  then  made  and  signed  by  E.  fV.  Dick^ 
enson  and  JB.  Farmer^  then  being  two  of  the  said 
trustees,"  and  by  Harrison  and  defendant,  after  certain 
recitals,  "  it  was  witnessed  "  &c.  (the  agreement  was 
then  set  out) :  "  and  thereupon,  the  said  agreement  being 
so  made"  &c.,  *'  in  consideration"  &c.  (mutual  promises, 
and  entry  of  defendant). 

Plea,  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Pollock  C.  B.,  at  the  last  Warwick 
assizes,  the.  plaintiff  put  in  the  memorandum  of  agree- 
ment, to  which  the  conditions  of  sale  were  prefixed. 
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The  memorandum  beiran  as  follows.     "  William  Hav"  Quecn:s  Bench. 

1  cAe 

risoHj  of**  &c^  "  having  become  the  highest  or  last  bidder  L_^ 

for  lot  3-  &c.,  "at  the  sum  or  &c.,  "for  the  said  w,lunctok 
term  **  &c.,  "  and  having  produced  **  &c.  (defendant  and  Browme, 
the  Rev.  Robert  Watkin  Uayd),  "  as  his  sureties,  for  the 
purpose  before  mentioned,  the  trustees  of  the  said  turn- 
pike roads,  in  pursuance  of  the  power  or  authority  given 
to  or  vested  in  them  in  and  by  the  before  mentioned 
acts  **  &C.,  "  and  of  all  and  every  other  powers "  &c., 
*'  have  contracted  and  agreed,  and  do  hereby  con- 
tract and  agree,  with  the  said  JV,  HanHson  to  let  to 
him,  and  the  said  W.  Harrison  doth  hereby  agree  to 
take,  the  said  tolls  and  premises "  &c.,  "  for  the  said 
term  "  &c.,  "  at  and  for  the  said  rent  **  &c.,  "  and  under 
ind  subject  to  the  conditions  "  &c.  Promise  and  agree- 
ment  by  Harrison  and  the  sureties  "  to  and  with  the 
said  trustees  of  the  said  turnpike  roads  "  that  Harrison^ 
his  executors  &&,  shall  pay  the  rent  and  perform  the 
conditions.  "  Witness  the  hands  of  Edward  fVingfield 
Dickenson  and  Edward  Farmer^  two  of  the  trustees  of 
the  said  turnpike  roads,  and  of  the  said  William  Har^ 
rison  and  it.  W\  L.  and  R.  C  B. "  (the  sureties),  "  the 
d  ay  and  year,  and  at  the  place,  first  above  written. 
"  JS.  W.  Dickenson.  Wm.  Harrison. 

"  EdoodL  Farmer.  R.  C.  Browne. 

"A  W.Lloyd:' 
The  signatures  were  proved :  but  there  was  np  evidence, 
unless  from  the  agreement  itself,  that  Dickenson  and 
Farmer  were  trustees.  Humfrey^  for  the  defendant,  con- 
tended that  the  plaintiff  must  be  nonsuited;  and  he  cited 
the  dicta  of  Taunton  and  Patteson  Js.  in  Pearse  v.  Mor- 
rice  (a)»     The  Lord  Chief  Baron  was  of  opinion  that 

(o)  2A.^E,  84. 
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Vohitne  viiL  the  agreement,  stating  Dickenson  and  Farmei'  to  be  trus- 

^      ' tees,  was  evidence  of  that  fact  against  the  defendant  who 

V  had  signed  the  instrument  so  worded ;  but  he  reserved 

RowNE.  leave  to  move  for  a  nonsuit     Verdict  for  plaintiff. 

Humfrey^  in  last  term  [a\  moved  accordingly.  Stat. 
8  G.  4.  c.  126.  5. 57.  requires  the  signature  of  the  trus- 
tees or  "  two  or  more  of  them,"  or  of  their  clerk  or 
treasurer,  to  all  agreements  of  this  kind ;  and,  the  right 
of  action  here  depending  upon  the  statute,  strict  proof 
must  be  given  that  the  requisite  has  been  fulfilled. 
The  objection  suggested  by  Taunton  and  Patteson  Js. 
in  Pearse  v.  Morricc  {b)  arises  equally  in  this  case ;  and 
Com.  Dig.  Fait  (E  2.),  there  cited,  applies.  IfVighi' 
man  J.  In  Pearce  v.  Morrice  (i)  there  was  a  deed  in 
two  parts;  and  the  only  part  supposed  to  have  been 
executed  by  the  trustees  was  not  produced.  It  was 
said  there  that  the  defendant  was  not  concluded  by  his 
signature  to  the  counterpart.  Lord  De?iman  C.  J. 
The  question  here  is  whether  the  defendant's  signature 
is  not  evidence  against  him  that  Dickenson  and  Farmer 
were  trustees.]  That  which  follows  the  "  i7i  cuj'us  rei 
testimonium^  is  no  part  of  the  deed.  [Lord  Den- 
man  C.  J.  Still  it  may  be  evidence.  Wightman  J.  If  a 
party  writes  any  thing  on  the  deed,  it  may  be  evidence 
against  him.  Lord  Denman  C.  J.  We  will  speak  to 
my  brother  Patteson  on  this;  and,  if  he  adheres  to  his 
doubt,  we  will  grant  a  rule.]  Tliere  is  also  an  objec- 
tion in  arrest  of  judgment.     Stat.  3  G.  4.  c.  126.  s.  55. 

(a)  Notwnber  5th.  Before  Lord  Denman  C.  J  ,  Williamsy  Colnridge 
ond  Wightman  Js.  By  an  oversight,  this  case  was  not  inserted  among 
those  of' the  term. 

(6)  2  A.  i  /;.  84. 
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fwjuires  certain  formalities  when  a  meeting  is  held  for  Queen's  Bench. 

letting  tolls  and  gates:  the  declaration  here  does  not ^    _ 

state   that   those  have  been  observed.     [Wightman  J.     Wilungton 
What  should  it  set  forth?]     It  should  have  stated  that       B»ow««. 
the  observances  were  gone  through ;  or  should  at  least 
have  said  that  the  proceedings  were  "  duly  "  taken.     It 
ought  in   some  manner  to  appear  that  the  statutory 
power  was  followed. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.,  in   the  same  term  {November 
12th},  delivered  the  judgment  of  the  Court. 

We  have  ascertained  from  my  brother  Patteson  that 
he  thinks  the  Lord  Chief  Baron  was  clearly  right  in 
this  case.  And  we  are  of  opinion  that  a  party  execut- 
ing an  instrument  in  which  persons  are  stated^  as  they 
are  here,  to  be  trustees  admits  that  they  are  trustees, 
and  the  instrument  is  receivable  as  evidence  against 
him.  Therefore  there  is  no  ground  for  a  nonsuit  We 
think  also,  as  to  the  motion  in  arrest  of  judgment,  that 
it  was  not  necessary  to  set  forth  the  proceedings  re- 
cpired  by  the  act  of  parliament. 

Rule  refused. 
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Bracegirdlb  against  Peacock  and  Maynard. 


'J^RESPASS.     The  declaration  stated   that  defend- 
ants, on  &c.,  and  on  divers  other  days  &c.,  broke 


cut  down,  prostrated,  &c.  the  rails  and  palings  of  plain- 


Trespass  for 

breaking  and 

entering  plain- 

tifT's  close  called  __. 

&c.,  and  cutting  and  entered  plaintifTs  close,  situate  &c.,  that  is  to  say  a 
traTing  loo  "^^^  certain  wharf  called  Ballast  Wharfs  and  then  and  there 

yards  of  his 
rails  there 

standing.  Plea,  fiff  ^^^  Standing  and  being  in  the  said  close,  viz.  100 

a  public  right  °  °  ' 

of  way  over  the  yards  of  rails  and  100  yards  of  palincr,  of  great  value 

close,  and  that      ^  J  t  b^  Q 

&C.,  and  other  wrongs  &c. 


defendants 
were  using  the 
said  way,  and 
because  the  said 
rails  were 
wrongfully 
erected  upon, 
and  standing  in 
and  obstructing, 
the  said  way, 
they  prostrated 
the  same  &c., 
which  are  the 

same  supposed    that  defendants  were  liege  subjects  &c.  and  having  occa- 

trespasses  &c.         .  i       •  i  .  i  «  t        • 

Replication,       siou  to  usc,  and  usiug,  the  said  way  over  &c.  at  the  times 

that  the  said 
rails  were  not 
standing  in  the 
said  way,  in 
manner  Sec. 
I  ssue  thereon. 
The  defend- 
ants had  cut 

down  some  rails  said  highway  and  obstructing  the  same,  so  that,  without 
standing  on  a  cutting  dowu,  prostrating  and  a  little  destroying  the  said 
E" the  close' de-  T^ils  and  palings  respectively,  the  defendants  could  not 
mher^riitrbe-  ^^^^  pass "  &c.  "through,  over  and  along  the  said  close 
whi^ch  were^^r*  ^"  ^^^^^  ^^'  ^"  ^^®  ^^'^  highway  there  as  they  ought 

the  same  close 

and  not  on  the  highway. 

Held,  that  the  plaintiflT  could  not  recover ;  for,  by  taking  issue  on  a  plea  which  restricted 
the  matter  of  dispute  to  the  highway,  be  had  excluded  himself  from  proof  as  to  rails  in  any 
other  part  of  the  close ;  and,  to  recover  for  these,  he  should  have  new  assigned* 


Pleas.  1.  Not  guilty.  Issue  thereon.  2.  Omission 
by  plaintiff  to  give  notice  of  action  according  to  a  local 
act  (after  mentioned),  and  to  stat  S&iS  Fid.  c.  97.  5. 4. 
(Nothing  material  turned  on  this  plea.) 

S.  Right  of  way  into,  through,  over  and  along  the  said 
close  in  which  &c.  for  all  the  liege  subjects  &c.  on  foot : 


when  &c.,  as  they  lawfully  &c. :  ^'  and,  because  the  said 
rails  and  palings  in  the  said  declaration  mentioned,  be- 
fore the  said  several  times  when  &c.,  had  been  wrong- 
fully erected,  and  were  then  standing,  in  and  across  the 
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to  have  done,  the  deFendants,  at  the  said  several  times  Quem*s  Bench. 

when  &C.,  in  order  to  remove  the  said  obstructionsi  cut  * 

down,  prostrated  and  a  little  destroyed  the  said  rails    B»acioi»dib 
and  palings  in  the  said  declaration  mentioned,  doing  no      Pbaoock. 
unnecessary  damage  "  &c. :  ^*  which  are  the  same  sup- 
posed trespasses  whereof  the  plaintiff  hath  above  com- 
plained ''  &c.     Verification. 

4.  Right  of  way  as  in  plea  S :  that  the  locus  in  quo 
and  the  way  were  within  the  parish  of  Greenxmcky  Kenl^ 
within  and  under  the  provisions  of  stat  4  G.  4.  c.  Ixx., 
local  and  personal,  public,  *^  for  lighting  and  watching 
the  parish  and  town  of  Greenwich "  &c. ;  that  the  said 
rails  and  palings,  on  &c.,  until  and  at  the  said  several 
times  when  &c.,  were,  in  the  judgment  of  the  church- 
wardens and  overseers  &c.  of  that  parish,  an  obstruc- 
tion to  passengers  using  and  passing  along  the  said 
way,  by  being  placed  upon  such  way :  that  the  church- 
wardens &c«  gave  plaintiff,  then  being  the  occupier  of 
the  said  close  in  which  &c.,  and  to  whom  the  said  rails 
and  palings   then   belonged,   notice,   pursuant   to   the 
statute,  to  remove  the  rail  &c,  but  he  neglected  to  do  so : 
wherefore  defendants,  as  the  servants   of  the  church- 
ivardens  &c.,  and  by  their  command,  at  the  times  &c., 
in  pursuance  of  the  statute,  took  down  and  removed  the 
said  rails  and  palings  &c«  (justification  of  the  other  tres- 
passes in  the  usual  form) ;  doing  no  unnecessary  damage 
ice :  which  are  the  same  &c.     Verification. 

Replication  to  plea  8.  *^  That  the  defendants,  at  the 
said  several  times  when  &c.,  were  not  using,  passing  or 
repassing,  nor  did  they  go,  pass  or  repass,  in,  by  or 
doDg,  the  said  highway ;  nor  were  the  said  rails  and 
palings  then  standing  in  or  across  the  said  highway, 
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Vo/ume  VI IL    in  manner  and  form  &c.     Conclusion  to  the  country. 
1845.        .  ^  ^ 
Issue  thereon. 

Braceg,ri,le  To  plea  4.  "  That  the  said  rails  and  palings  were 
Peacock.  ^ot  placed  upon  any  of  the  footways  of  the  streets, 
lanes,  ways,"  &c.  "  within  the  said  parish  of  Greenwich^ 
within  and  under  the  provisions  of  the  said  statute  in 
the  said  plea  mentioned,  in  manner  and  form  &c. 
Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Parke  B,,  at  the  Maidstone  Sum- 
mer assizes,  IS^^,  it  appeared  that  the  defendant  had 
cut  down  palings  belonging  to  the  plaintiff  on  the  Bat-- 
last  Wharf  to  the  length  of  about  six  feet ;  and  the 
principal  question  of  fact  was  whether  the  ground  on 
which  they  stood  was  or  was  not  a  public  footpath. 
Evidence  was  given  for  the  defendants  to  shew  the  ex- 
istence and  direction  of  the  alleged  public  way.  The 
learned  Judge  left  it  to  the  jury  to  say,  first,  whether 
there  was  an  ancient  footpath  over  the  Ballast  WJiarf; 
and,  secondly,  whether  the  whole  of  the  palings  cut- 
down  stood  upon  the  ancient  footpath.  The  jury 
found  that  there  was  an  ancient  footpath ;  but  that  the 
fence  cut  down  did  not  all  stand  upon  it.  The  plain- 
tiff's counsel  contended  that  the  plaintiff  was  entitled  to 
a  verdict  in  respect  of  that  part  which  did  not  stand 
upon  the  footpath  :  but  the  learned  Judge  was  of  opi- 
nion that  the  defendant  must  have  a  verdict  generally 
on  the  last  two  issues.  He  referred  to  Bawen  v. 
Jenkin  (fl),  and  declined  to  reserve  the  point.  Ver- 
dict for  plaintiff  on  the  first  issue,  and  on  the  first 
of  two  issues  joined  upon  the  replication  to  the 
second   plea:    for  defendants  on  the  second  of  those 

(a)  6  A.^  E.  911. 


Brackoirdls 

PlACOCK. 
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issues.     For  defendants  on  the  issues  upon  the  repli-  Qveen*$  B^mek. 
cation  to  the  third  and  fourth  pleas. 

Plaitf  in  the  ensuing  term,  obtained  a  rule  nisi  for  a 
new  trial  {a)  on  the  ground  of  misdirection.  In  this 
▼acation  (i), 

Bramooell  and  Ijush  shewed   cause.     Bamen  v.  Jen* 
Un  (c)  decides  this  case.     There,  in  an  action  for  dis- 
torbanoe  of  common  by  turning  on  cattle,  the  defendant 
pleaded  common  appurtenant  in  the  locus  in  quo,  and 
that  be,  in  exercise  of  that  right  of  common,  turned  on 
the  said  cattle,  being  his  own  commonable  cattle  levant 
and  couchant  on  the  land  to  which  the  common  apper- 
tained: the  plaintiff  replied  that  **  all  the  said  cattle  in  the 
■ud  declaration  mentioned  **  *^  were  not  the  defendant's 
own  commonable  cattle,  levant  and  couchant ''  &c. ;  and 
there  was  no  new  assignment.    Issue  being  joined  on  the 
replication,  this  Court  held  the  defendant  entitled  to  suc- 
ceed on  proof  that  he  possessed  land  in  respect  of  which 
be  had  a  right  to  send  cattle  upon  the  common,  and  that 
tone  of  the  cattle  were  levant  and  couchant ;  and  that  the 
pbintiff  should  have  new  assigned  if  he  wished  to  shew 
that  some  of  the  cattle  turned  in  were  not  cattle  which 
the  defendant  might  lawfully  place  there.    The  argument 
br  the  defendant  in  that  case,  and  note  (2)  to  Mellor  v. 
^lAman  (rf),  there  cited,  apply  strictly  to  the  question 
BOW  raised.     If  it  was  intended  by  the  replication  here 
to  allege,  first,  that  the  defendants  had  no  right  to  cut 
^<^  the  palings  anywhere,  but  that,  assuming  them 

(*)  Hie  rule  was  erroneously  drawn  up  in  the  alternative ;  to  enter  a 
^'^for  the  plaintiff  on  the  last  two  issues,  or  for  anew  trial. 
(0  Bteember  4th.     Before  Lord  Dmman  C.  J.,  Pattesm  and  fTiyht- 

(0  6  it  4-  E.  91 1.  {d)  1   Wms.  Satmd.  S46/.,  6th  cd. 

^OL.  VIII.   N.  S.  N 


178 


Q.  B*  MICHABLMAB  VACATION, 


BftACIOIftDLB 

▼. 

FXACOCK. 


Foiume  viiL    to  littve  bad  a  right  anywhere^  then,  secondly,  their  sets 

1_  were  done  extra  Tiam,  the  defendants  ought  to  have  had 

an  opportunity  of  answering  the  ktter  alternative,  as  by 
(^ieadii^  a  rdease»  or  satbfaction ;  but  from  this  the 
conclasion  to  the  country  debars  tliem.  If  the  declat' 
ation  was  meant  to  include  palings  not  on  the  place 
alleged  to  be  a  highway,  fhe  pleas  narrowed  the  subject 
matter,  and  the  plaintifi^  if  he  did  not  wbh  to  accept  a 
nanmred  issne,  should  have  new  assigned;  Bagers  v. 
Ciakmom{a}i  That  was  done  in  Monhnan  v.  Shqiherd" 
son  ((),•  where,  in  an  action  by  a  servant  for  wages,  the 
defendant  |dead^  an  agre«n«it  that,  if  plaintiff  should 
b0  drunk  during  his  aer^ice^  all  wages  then  due  should 
be  forfeited^  and  the  (dea  averred  that,  after  the  wages 
wisre  dn^,  pliinttff  became  drunk,  whereby  the  wages 
ilwe  foffeited.  The  plaintiff  replied  a  waiver  of  the 
feiftitar^  and  also  new  assigned,  stating  that  parcel 
only  of  the  wages  daimed  in  the  declaration  became 
diie  before  the  drunkenness,  and  the  residue  after,  and 
tint  phmtiff  dedared  for  both  ;  and,  on  demurrer  for 
^b^lieity,  this  was  held  to  be  rightly  pleaded ;  liecau^e 
Ae  plea  asBomed  the  actk>n  to  be  brought  only  for 
wii^gir  whicfa  bad  accrued  due  before  the  intoxication, 
and,  if  the  replication  had  siirit)ly  niet  the  averments  of 
that  {deSi  the  {daint^s  case  would  have  been  confined 
to  the  demand  thore  pleaded  to :  a  new  assignment,  there- 
fore, waaseoessary  for  the  purpose  of  pointing  the  declar- 
ation to  more  than  the  plea  answered.  A  similar  form 
of  replication  should  have  been  used  here*  The  pre-^ 
sent  pleas  assume  that  the  palings  mentioned  in  them 
lire  those  mentioned  in  the  declaration,  and  no  other ; 


(a)  IdB.  77. 


(P)  n  A.is.4iu 


IX.  VICTORIA.  J  79 

tbe  replication  admits  that  view,  and  acknowledges  the  Queen's  Bew:k. 

existence  of  a  way,  but  denies  that  any  of  the  palings  _ 

broken  down  were  on  it.     The  issues  are  made  to  turn    Brackoirdli 

V. 

upon  the  identity  of  the  way,  not  of  the  thing  destroyed.      Pkacock. 
In  Moses  v.  Levi^  (a)  Lord  Denman  C.  J.,  delivering  the 
judgment  of  the  Court,  said :  "  Where  the  declaration 
itself  points  at  one  particular  transaction,  and  the  plea 
applies  itself  to  another  particular  transaction  of  the 
Mnie  sort,  difierent  from  that  intended  by  the  declar- 
ation, or  where  the  plea  narrows  the  declaration  con- 
trary to  the  intention  of  the  plaintiff,  a  new  assignment 
IS  necessary,  but  not  where  the  declaration  is  general, 
wkI  the  plea  also."    Here  the  plea  was  not  as  general 
ss  tlie  declaration.     If  a  verdict  were  entered  for  the 
plaintiff  on  the  last  two  issues  because  his  complaint 
i^ted  to  the  palings  not  on  the  highway,  then,  the 
plea  remaining   unanswered  as  to  the  palings  which 
^^ere  upon  that  way,  a  verdict  ought  not  to  be  entered 
>gW8t  the  defendant  as  to  these :  but  how  could  the 
Court  apportion  ? 

thidcle  and  Peacock,  contra.     A  new  assignment  is 

^  necessary  unless  the  plea  selects  some  particular 

letters  of  complaint  from  the  declaration  and  justifies 

^I^OK.    Where  the  plea  is  general,  no  new  assignment 

is  required ;  and  the  proof  in  support  of  the  plea  must 

be  oo-eztensive  with  that  required  to  support  the  de- 

cbratkm.     £Paiteson  J.    If  the  plea  selects  a  particular 

matter  of  complaint  from  the  declaration,  the  plaintiff  is 

not  obliged  to  new  assign  on  that  account,  because  the 

defendant  must  plead  to  the  other  matters  or  remain 

(a)  4  d  B.  21S.  218. 
N    2 
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Volume  VIII.  undefended  as  to  those.     But  here  the  plea  is  more 

_"  _  specific  than  the  declaration,  and  professes  to  answer 

Bracecirdle  ^he  whole.  Wightman  J.  The  declaration  speaks  of  a 
PiAcocK.  close  generally.]  That  contains  an  infinity  of  places. 
If  the  locality  was  material,  the  defendants  should  have 
fixed  it.  \_Patteson  J.  They  do.  Wightman  J.  The 
difficulty  is,  not  as  to  the  close,  but  as  to  the  rails.  In 
point  of  fact  there  was  a  highway ;  but  part  of  the  rails 
were  on  it,  and  part  not.  If  you  had  new  assigned  as 
to  the  rails  which  in  fact  were  not  on  the  highway,  you 
might  have  had  a  verdict  for  that  number.  But,  not 
doing  so,  you  are  taken  to  agree  that  all  the  rails  in 
question  were  upon  the  place  which  the  defendants 
suppose  to  have  been  a  highway.]  The  consequence  of 
that  argument  would  be  that,  if  the  defendants  had  cut 
down  rails  in  twenty  places,  and  one  of  those  was  the 
.  highway,  the  plaintiff  could  not  recover.  [Patteson  J. 
The  same  argument  may  be  put  conversely  on  the 
other  side.  It  turns  on  the  pleadings.  If  you>  instead 
of  new  assigning,  merely  traverse  the  plea,  you  debar 
them  from  answering  or  suffering  judgment  by  default 
as  to  any  rails  which  may  not  have  stood  on  the  high- 
way. They  had  a  right  to  suppose  that  you  brought 
your  action  for  certain  trespasses,  which  they  justify : 
and  you  reply  without  distinguishing  those  trespasses 
from  any  others  to  which  the  justification  may  not  ex- 
tend.] The  justification  applies  to  all  the  trespasses ; 
and  the  pleas  allege  that  they  are  the  same  supposed 
trespasses  of  which  the  plaintiff  has  complained.  The 
plaintiff  does  not  new  assign,  and  could  not  do  so  con- 
sistently with  his  case,  because  the  hundred  yards  of 
paling  to  which  the  pleadings  apply  are  in  fact  the 
same  as  those  in  respect  of  which  he  declares.     But  his 
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replication  has  the  effect  of  a  new  assignment,  for  it   Qveen's  Bmch, 

shews  that  the  acts  complained  of  are  not  those  which ' 

the  defendants  allege  to  have  been  done  upon  the  high-    B»acigirdli 
way.     [Lord  Denman  C.  J.    You  are  obliged  to  admit      Pkacock. 
that  they  are  the  same  in  part;  but  your  replication 
does  not  shew  which  part  is  not  the  same.    Wightman  J. 
BoUon  V.  Sherman  {a)  is  an  excellent  illustration  of  this 
subject     There  the  plaintiff  declared  for  the  conversion 
of  ten  horses ;  the  defendant  justified  with  a  quae  est 
cadem ;  but  the  plaintiff  new  assigned  ;  the  new  assign- 
ment extended  to  the  same  number  of  horses  as  the 
declaration ;  but  the  proof  in  support  of  it  applied  to 
only  three  exclusively  of  those  referred  to  by  the  plea ; 
and  the  plaintiff  recovered   for  the  three.]     There  a 
single  act  was  done,  which  was,  or  was  not,  protected 
by  a  special  contract ;  therefore  a  new  assignment  might 
be  proper.     Here  the  allied  injury  must  necessarily 
consist  of  distinct  entries  into  numerous  parts  of  the 
close.     To  make  such  a  case  analogous  to  Bctmen  v. 
Jenkin  (£),  it  ought  to  have  appeared  that  each  distinct 
tct  was  accompanied  by  some^  exercise  of  right.     The 
whole  question  in  the  present  case  is,  whether  the  de- 
fendant has  specified  what  he  understands  the  plaintiff 
to  mean,  so  as  to  give  him  notice  that  the  subject  matter 
as  understood  by  him  is  different  from  that  contem- 
plated by  the  plaintiff.     If  he  had  done  so,  a  new  as- 
signment  would   have   been   necessary.      IPatleson  J. 
Has  not  he  done  so  here?]     If  a  plaintiff  declares  foe 
wveral  trespasses,  and  the  defendant  pleads  leave  and 
licence,  it  is  not  sufficient  for  him  to  prove  that  one 
trespass  was  committed  by  licence,  though  the  plaintiff 

(a)  2M.  i  W.  395.  401.  (6)  6  A,  ^  E,  911. 
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roiumc  nil  has  not  new  assigned,  but  replied  de  injuria.  [Pa/- 
teson  J.    That  is  an  anomalous  case,  even  if  Barnes  v. 

Braceoiedli  ff^^  (^)^  ^hich  decides  it,  can  stand.]  The  judgments 
Peacock,  delivered  there  do  not  put  the  case  of  license  on  any 
peculiar  ground.  \^Wightman  J.  It  has  been  said  since 
that  Barney  v.  Hunt  {a)  is  an  authority  only  for  cases  of 
leave  and  licence  {b\  Palteson  J.  That  has  been  said 
because  the  Judges  did  not  like  to  overrule  the  case ; 
but  I  think  it  is  full  of  fallacy.]  In  Freeman  v.  Crafts  (r), 
to  a  declaration  in  debt  claiming  10/.  for  goods  sold  and 
delivered,  10/.  for  work  and  labour,  and  10/.  on  an  ac- 
count stated,  the  defendant  pleaded  payment ;  and  it  was 
proved  that  he  had  paid  more  than  2(0/.,  but  that,  on 
the  whole  balance  of  accounts,  the  plaintiff  was  still 
creditor.  The  Court  of  Exchequer  held  that  he  was 
entitled  to  recover,  though  he  had  not  new  assigned ;  for 
that,  on  the  pleadings,  the  defendant  undertook  to  prove 
payment  of  any  sum  which  the  plaintiff  could  claim 
under  the  declaration.  [^Patteson  J.  There  the  ques- 
tion related  only  to  the  occasion  of  a  particular  payment. 
Here  the  defendant  says  generally  that  he  has  a  justifi- 
cation for  every  thing  that  he  has  done ;  and  the  plain- 
tiff denies  that  by  his  replication*  Then,  at  the  trial, 
he  says  that  he  proceeds  for  the  paling  which  was 
not  on  the  highway.]  Rogers  v.  Ctistance  (d)  is  no  au- 
thority for  the  defendants.  There  the  declaration  was 
general,  for  work  and  labour ;  the  plea  stated  that  the 
work  was  done  under  contract  for  a  certain  price,  but 
that  a  contract  for  a  lower  price  was  substituted ;  that 
the  debt  claimed  in  the  declaration  accrued  under  that 

(a)  11  £a<f,  451. 

(6)  See  Bowen  ▼.  JetUdn,  6  A,  ^  E.9\9,  See  also  the  dictum  of 
Parhe  B.  in  SoUy  ▼.  Neiih,  4  DowL  P.  C.  248. 252.  ;  S,  C,  2  C.  M,  ^  R. 
355.,  5  T^rwh.625. 

(c)4M.^  fr.4.  (d)  1  Q.  A77. 
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contract,  and  that  defendant  paid  and  plaintiff  accepted   Queen*s  Senck. 

the  amount     The  plaintiff  traversed  payment  and  ac-  * 

ceptance  of  the  sum  mentioned  in  the  jilea;  and  it  was    Brackgirdle 
held  that  he  could  not  give  evidence  of  any  claim  not      Pracock. 
included  in  the  second  contract  because  he  had  not  new 
assigned.     There  the  declaration  was  general,  and  the 
plea  restricted.     Here  the  plea  is  co-extensive  with  the 
declaration :  the  plaintiff  could  not  new  assign  without 
claiming  something  to  which  he  does  not  in  fact  assert 
•oy  title.      IPattesan.J.    Your  argument  makes  the 
quanti^  stated  in  the  declaration  material.]     The  case 
is  analagous  to  those  in  which  it  has  been  held  that,  if  a 
plahitifl^  declaring  in  trespass,  names  the  close,  and  the 
defendant  pleads  liberum  tenementum,  generally,  the 
plaintiff  may  recover  if  he  proves  a  trespass  in  any 
dose  of  his  bearing  the  name,  though  the  defendant 
may  prove  that  he  had  a  close  of  the  same  name,  situate 
io  the  same  parish,  and  there  is  no  new  assignment ; 
Cocker  ▼•  Crompton  {a) :  the  principle  of  which  is  ex- 
plained by  Smith  v.  Bx>yston  (b\  and  was  acted  upon  in 
Ltmpriere  v.  Humphrey  (c).      \Pattes(m  J.    In  Cocker  v. 
Crompton  {a)  the  plaintiff  laid  all  the  trespasses  in  a 
dose  named  as  his,  and  the  defendant  did  not  limit  the 
description.     Here  the  trespasses  are  laid  in  the  Ballast 
Wharf;  the  defendants  plead  that  they  were  committed 
OQ  a  highway  there :  if  the  plaintiff  meant  to  rely  on 
trespasses  committed  elsewhere  io  the  close,  he  should 
ha?e  new  assigned.]     In  Ellison  v.  Isles  {d),  to  a  de- 
claration in  trespass  quare  clausum  fregit,  describing 
the  dose,  a  right  of  way  over  that  close  was  pleaded ; 
the  plaintiff  new  assigned,  alleging  a  trespass  out  of  the 

(a)  I  B.  ^  a  489.  (6)  S  M,4;  W.  381. 

(e)  SA,^E.  181.  (d)  n  A,6i  E.  665. 

N    4f 
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VoiwM  viiL    way  in  the  plea  mentioned ;  and  the  defendant  pleaded 

_* thereto  that  plaintiff  had  obstructed  the  said  highway  in 

Bracegirdli  ^g  pig|^  mentioned,  wherefore  defendant  passed  out  of 
Peacock.  the  highway  &c.  The  plaintiff  replied  De  injurifi,  and 
gave  evidence  applying  to  a  way  over  the  close^  which 
way  had  not  been  obstructed :  and  it  was  held  that  the 
defendant  could  not  insist  upon  applying  his  plea  to 
another  way  over  the  same  close,  which  the  plaintiff 
had  obstructed.  [^Patieson  J.  He  had  expressly  di- 
rected his  justification  to  that  way  which  the  plaintiff 
admitted.  If  he  meant  a  different  way,  he  should  have 
pleaded  accordingly.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  vacation  {December  11th), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  breaking  and 
entering  a  close  of  the  plaintiff,  and  cutting  down 
and  destroying  the  rails  and  palings  of  the  plaintiff 
there  standing  and  being  on  the  close,  to  wit  one 
hundred  yards  of  the  rails  and  one  hundred  yards  of 
the  palings.  The  defendants  justified  all  the  trespasses 
generally  under  a  right  of  way,  and  because  the  rails 
and  palings,  at  the  time  when  &c.,  were  standing  in  and 
across  the  way  and  obstructing  it.  The  plaintiff  replied 
that  the  said  rails  and  palings  were  not  then  standing 
in  or  across  the  way ;  and  issue  was  joined.  Upon  the 
trial  it  was  proved  that  some  of  the  rails  cut  down  by 
the  defendants  were  standing  upon  the  way,  and  some 
not :  and  it  was  contended,  for  the  plaintiff,  that  he  was 
entitled  to  recover  in  respect  of  the  rails  which  were  not 
standing  upon  the  way,  under  the  issue  joined  upon  the 
replication,  aud  without  any  new  assignment. 
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We  are  however  of  opinion  that  the  plaintiff  is  not  Queen*s  Senck. 
eotitled  to  recover,  and  that,  as  the  number  and  quantity  


of  the  rub  were  immaterial,  and  alleged  generally  in    Bracioiedlb 
the  declaration,  and  divisible,  if  the  plea,  which  appa-      Pxacock. 
reDtly  covered  the  whole,   answered  a  part  only,  the 
plaintiff  oaght  to  have  new  assigned  if  he  meant  to  in- 
siit  that  some  of  the  rails  were  not  standing  upon  the 
way  though  others  were. 

The  case  of  Bawen  v.  Jenkin  {a)  is  directly  in  point. 

That  was  an  action  for  disturbing  the  plaintiff's  common 

bj  torDing  on  cattle :  the  defendant  pleaded  a  right  of 

common  for  cattle  levant  and  couchant,  and  that  the 

citde  in  the  declaration  mentioned  were  the  defendant's 

catde  levant  and  couchant.     The  plaintiff  replied  that 

all  the  cattle  in   the  declaration  mentioned  were  not 

ierant  and  couchant ;  and  issue  was  joined.    It  appeared 

bj  the  evidence  that,^  at  the  time  of  the  injury   com^ 

plained  of,  some  of  the  cattle  were  levant  and  couchant, 

lod  others  not ;  and  it  was  held  that  the  effect  of  the 

plaintiff's  replication  was  that  the  levancy  and  couchancy 

was  untruly  alleged  by  the  defendant  of  all  the  cattle, 

not  that  it  was  truly  alleged  of  some  and   falsely   of 

others.     The  plea  answered  the  complaint  as  to  some 

tf  the  cattle;  and,  if  the  plaintiff  meant  to  draw  a  dis- 

tmctbn  between  such  of  the  cattle  as  were  really  included 

in  the  justification  and  such  as  were  not,  he  should  have 

new  assigned. 

The  present  case  falls  within  the  rule,  collected  from 
>  review  of  the  older  authorities,  laid  down  in  the  note 
to  the  case  of  Greene  v.  Jones  (6),  that,  where  the  decla- 
f^on  is  general,  and  the  subject  matter  divisible,  and 

(•)  6  ii  j^  E.  911.  (6)  1  Wrm,  SmuntL  S99,  SCO.  note  (6). 
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Volume  VIII.   the  plea  apparently  answers  the  whole,  but  really  only 

!__  answers  a  part,  the  plaintiff  must  new  assign  as  to  the 

BnACKGiHDLK  p^^^  ^^^  Tcally  answered.  The  defendanU  by  their  plea 
FiAcocK.  ^  ^2X  the  plaintiff  has  complained  of  cutting  rails  in 
the  highway ;  and,  if  the  plaintiff  merely  traverses  the 
all^ation  that  the  rails  were  in  the  highway,  and  some 
of  the  rails  cut  actually  were  there,  it  will  be  taken  that 
both  parties  agreed  that  those  were  the  rails  in  question ; 
and,  if  the  plaintiff  meant  to  shew  that  the  plea  applied 
to  part  only,  and  not  to  the  whole,  he  should  have  new 
assigned.  Such  a  traverse  as  that  taken  by  the  plaintiff 
does  not  deny  the  qua  est  eadeniy  but  admits  it. 

The  case  oF  Barnes  v.  HutU  (a)  was  much  relied  upon 
for  the  plaintiff;  but  we  think  that  it  must  be  considered 
an  authority  only  with  respect  to  the  plea  of  leave  and 
licence,  as  observed  by  Mr.  Justice  Littledale  in  the 
case  of  Boweti  v.  Jetikin  (b). 

Our  judgment  therefore  is  for  the  defendants. 

Rule  discharged  (c). 

(a)  11  Ea^,A5\. 

(h)  eA,iE,  919.  In  James  t.  Lingham^  5  New  Co,  55S.«  Tindal  C  J. 
and  Coltman  J.  considered  the  doctrine  of  Barnes  v.  Hunt  to  be  applicable 
to  a  plea  of  payment 

(c)  See  Aldred  ▼.  Constable,  6  O,  B.  370. 

And  see  the  next  two  cases. 
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QuMii'f  Bench. 
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Pagb  against  Hatghett. 

CASE.     The  last  count  of  the  declaration  was  in  Case.    Second 
count  in  trover 

trover  for  **  certain  goods  and  chattels,  to  wit  ten  for  goodn,  to 

•  ...  ,  .  .,  wit  ten  pieces 

bngesy  ten  waggons,  ten  weighing  machines,  ten  weights,  of  timber, 
ten  chains,  ten  ropes,  ten  pieces  of  wood,  and  ten  pieces  i^  the  piecnof 
of  timber,  of  great  value,"  &c  tS^^l^^ 

The  4th  plea  justified,  as  to  the  waggons,  weights,  ^.^^^^ 
and  weighing  machines,  alleging  that  they  were  wrong-  ing  a  public 

navigable  riveri 

fiilly  Standing  in  and  obstructing  a  public  highway,  and  and  defendant, 

-  having  occasion 

defendant,  having  occasion  to  use  the  way,   removed  to  navigate  &c., 
them,  and  carried  them  to  a  small  distance  &c.,  which  ^id  pieces  of 
«« the  same  &C.  t^^t^'a. 

5th  plea,  as  to  the  causes  of  action  so  far  as  they  ^^^^' 
rdate  to  the  barges,  chains,  ropes,  and  pieces  of  wood      Replication, 
ud  timber   in    the    last    count  mentioned,   that   the  plea,  which  is 

,  pleaded  to  the 

Ri?er  Thames,  that  is  to  say,  a  certain  part  of  the  causes  of  action 
nid  river  lying  and  being  &c.,  was  a  public  navigable  menUoned,  and 
river  and  the  Queen's  ancient  and  common  highway,  reUtetothe^ 
•nd  all  the  liege  subjects  &c.  had  and  stUl  of  right  Pj"^  gdlro^ 
ought  to  have  a  free  passage  and  navigation  in,  upon  ™^^d!snf '  ?** 
mkI  alone:  the  said  river  for  their  vessels  &c.   going  his  own  wrong 

°  ^        ^         ^       °   &c  committed 

tod  returning  in,  upon  and  along  the  said  river  upon  the  grievances 

lawful    occasions :    wherefore,   and    because   the   said  they  relate  &c. 

kwges  had  been  and  were  before  and  at  the  said  time  ^^1  &c. :  and 

when  &c,   wrongfully  placed,  moored,   and  fastened  ^\';^?"Sr'''' 

sued,  not  only 
for  the  griev- 
^  in  the  5th  plea  mentioned  &c.,  but  also  for  &c.,  alleging  trover  and  conversion  of 
Pi*BH  of  timber  other  than,  and  diflcrent  from,  those  in  the  5th  plea  mentioned,  and  that  de- 
^B^  for  another  and  a  different  cause  than  that  in  the  5th  plea  stated,  converted  the 
^  tBartkmed  goods  in  manner  and  form  as  the  plaintiff  hath  above  declared,  &c. 

Held,  on  special  demurrer,  that  the  replication  was  not  bad  for  duplicity  or  as  enlarging 
*d>pirtiiig  from  the  declaration ;  and  was  weU  pleaded. 
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Foiume  Fill,    with  the  said  chains  and  ropes,  and  pieces  of  wood  and 

'        timber  in   the  last  count  mentioned,  and  were  then  so 

Page  fastened,  lying,  and  being  in,  upon  and  along  the  said 
HATCHirr.  river,  and  obstructing  the  same  and  the  navigation 
thereof  &c.,  justification,  stating  that  defendant,  a  liege 
subject,  having  occasion  to  navigate  &c.,  removed  the 
said  barges,  chains,  ropes  and  pieces  of  wood  and  timber 
&c.,  and  carried  the  same  to  a  small  and  convenient 
distance  &c. :  which  are  the  same  &c.     Verification. 

Replication  to  plea  4.,  De  injuria.     Issue  thereon. 

To  plea  5.  *^  As  to  the  plea  of  the  defendant  by 
him  lastly  above  pleaded,  and  which  plea  is  pleaded  as 
to  the  causes  of  action  in  the  said  last  count  mentioned, 
so  far  as  they  relate  to  the  barges,  chains  and  ropes, 
pieces  of  wood  and  timber  in  the  said  last  count  men- 
tioned," that  defendant,  of  his  own  wrong  &c.,  committed 
the  said  grievances  in  the  last  count  mentioned  ^'  so  far 
as  they  relate  to  the  said  barges,  chains  and  ropes, 
pieces  of  wood  and  timber,  in  the  said  last  count  men- 
tioned, in  manner  and  form  as  in  the  said  last  count 
alleged."     Conclusion  to  the  country. 

New  assignment  (a) :  that  plaintiff  ^^  issued  his  writ 
against  the  defendant,  and  declared  and  brought  this 
action  thereupon,  not  only  for  the  several  grievances  in 
the  5th  plea  mentioned  and  therein  attempted  to  be 
justified,  but  also  for  that  the  plaintiif  heretofore,  to  wit 
on  "  &c.,  "  was  lawfully  possessed  as  of  his  own  property 
of  certain  goods  and  chattels,  to  wit  five  pieces  of  wood 
and  five  pieces  of  timber,  being  other  than  and  difierent 
from  the  said  pieces  of  wood  and  timber  in  the  5th  plea 
mentioned,  and  of  great  value,  to  wit"  &c.;  "and, 
being  so  possessed,  the  plaintiff  afterwards,  to  wit  on  " 

(a)  As  to  new  assignment  in  trover,  see  Hawthorn  ▼.  Netpcattte^c.  Rail" 
way  Company^  S  Q.  B.  734,  note  (a).  739. 
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&Ci,  ^  casually  lost  the  said  goods  and  chattels  in  this  Queen's  Bench. 

new  assignment  first  mentioned  out  of  his  possession ;  [__ 

wad  the  same  afterwards,  to  wit  on  "  &c.,  "  came  to  the  ^^°' 
possession  of  the  defendant  by  finding:  yet  the  de-  HATCHm. 
indant,  well  knowing  the  said  last  mentioned  goods 
tnd  chattels  to  be  the  property  of  the  plaintiff/' &c.,. 
^bot  contriving  "  &c.,  ^*  hath  not  as  yet  delivered  the 
ttidlast  mentioned  goods"  &c.,  ** although  often  re- 
quested so  to  do,  and  afterwards,  to  wit  on  "  &c.,  **  for 
toother  and  different  cause  than  the  said  cause  in  the 
5ch  plea  stated,  converted  and  disposed  of  the  said  last 
meotioned  goods  and  chattels  to  his  own  use,  in  manner 
tnd  form  as  the  plaintiff  has  above  declared  against  the 
defendant ;  to  the  damage  "  &c    *<  Wherefore  "  &c. 

Demurrer,  alleging  *Uhat  the  said  replication  and 
new  assignment  are  not  sufficient  in  law {a)j*  and  as- 
signing  for  causes  (among  others) :    ^^  That  the  said 
replication  and  new  assignment  are  double,  in  this,  that 
tlie  said  replication  without  the  said  new  assignment  is 
a  iiill  and  complete  answer  to  the  said  last  plea,  which 
said  last  plea  it  is  admitted  by  the  said  replication  is 
pleaded  to  the  causes  of  action  in  the  last  count  men- 
tioned so  far  as  they  relate  to  the  barges,  chains  and 
ropes,  pieces  of  wood  and  pieces  of  timber  in  the  last 
count  mentioned,  and  yet  the  plaintiff  by  the  said  new 
ttsignment    seeks    to  give   another   and   distinct  an- 
swer to  that  part  of  the  said  plea  which  justifies  the 
coDversion  of  the  pieces  of  wood  and  pieces  of  timber 
ia  the  last  count  mentioned.''      That  the  replication 
sad  new  assignment  are  also  bad  in  this,  *^that  it  is 
fitted  by  the  said  replication  that  the  said  plea  is 
pleaded  as  to  the  causes  of  action  in  the  last  count 

(•)  See  Monhman  ▼.  ShephenUon,  11  A.j;E.4l\i  note  (a)  to  p.  412. 
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mentioned  so  far  as  they  relate  to  the  barges,  chf 
and  ropes,  pieces  of  wood  and  timber,  in  the  last  co 
mentioned  ;  and  by  the  said  plea  the  joint  conversioi 
those  goods  and  chattels,  which  is  alleged  in  the  '. 
count,  is  justified ;  yet  the  plaintiff  by  his  new  assignm 
has  sought  to  enlarge  the  causes  of  action  in  the  I 
count  mentioned,  by  alleging  in  the  new  assignmen 
distinct  and  separate  conversion  of  the  pieces  of  w< 
and  pieces  of  timber  in  the  new  assignment  mentioiK 
other  and  different  from  the  joint  conversion  allied  int 
last  count,  and  other  and  different  from  the  oonvarsi 
by  the  last  plea  justified.  And  the  said  new  assignment 
in  that  behalf  a  departure  from  the  declaration."  Ab 
^*  that  the  plaintiff,  having  by  the  last  count  of  his  c 
claration  complained  of  one  single  act  of  conversioo 
the  goods  and  chattels  in  the  last  count  mentioned,  I 
by  his  replication  and  new  assignment  attempted 
introduce  and  put  in  issue  several  distinct  acts  of  o 
version  with  respect  to  goods  and  chattels  mentioned 
the  said  last  count,  and  also  in  respect  of  other  go 
and  chattels  not  mentioned  in  the  said  last  com 
Joinder  in  demurrer  (a). 

The  demurrer  was  argued  in  last  term  (&)• 


Hugh  Hill  for  the  defendant.  A  new  assignmei 
ought  to  shew  that  the  causes  of  action  alleged  in  it  ti 
those  alleged  in  the  declaration :  that  does  not  appe 
in  the  present  case,  as  to  the  conversion  or  the  thiii^ 
converted.  The  contrary  may  be  inferred.  The  i 
claration,  being  in  trover,  states  a  single  matter  of  ooi 
plaint,  the  conversion  of  certain  goods,  among  whi 

(a)  The  plaintiff  took  some  objections  to  the  5th  plea ;  but  no  Am 
was  pronounced  on  these. 

(6)  November  18th.       Before    Lord    Denman  C.  J.,    WiiSam$ 
Wightman  Js. 
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Volume  viiL    mentioned  so  far  as  they  relate  to  the  barges,  chains 

L_  and  ropes,  pieces  of  wood  and  timber,  in  the  last  count 

mentioned ;  and  by  the  said  plea  the  joint  conversion  of 
those  goods  and  chattels,  which  is  alleged  in  the  last 
count,  is  justified ;  yet  the  plaintiff  by  his  new  assignment 
has  sought  to  enlarge  the  causes  of  action  in  the  last 
count  mentioned,  by  alleging  in  the  new  assignment  a 
distinct  and  separate  conversion  of  the  pieces  of  wood 
and  pieces  of  timber  in  the  new  assignment  mentioned, 
other  and  different  from  the  joint  conversion  alleged  in  the 
last  count,  and  other  and  different  from  the  conversion 
by  the  last  plea  justified.  And  the  said  new  assignment  is 
in  that  behalf  a  departure  from  the  declaration."  Also, 
*'  that  the  plaintiff,  having  by  the  last  count  of  his  de- 
claration complained  of  one  single  act  of  conversion  of 
the  goods  and  chattels  in  the  last  count  mentioned,  has 
by  his  replication  and  new  assignment  attempted  to 
introduce  and  put  in  issue  several  distinct  acts  of  con« 
version  with  respect  to  goods  and  chattels  mentioned  in 
the  said  last  count,  and  also  in  respect  of  other  goods 
and  chattels  not  mentioned  in  the  said  last  counL'* 
Joinder  in  demurrer  (a). 

The  demurrer  was  argued  in  last  term  (b). 


Hugh  mil  for  the  defendant.  A  new  assignment 
ought  to  shew  that  the  causes  of  action  alleged  in  it  are 
those  alleged  in  the  declaration :  that  does  not  appear 
in  the  present  case,  as  to  the  conversion  or  the  things 
converted.  The  contrary  may  be  inferred.  The  de- 
claration, being  in  trover,  states  a  single  matter  of  com- 
plaint, the  conversion  of  certain  goods,  among  which 

(a)  The  plaintiff  took  some  objections  to  the  5th  plea ;  but  no  decuioa 
was  pronounced  on  these. 

(6)  November  18th.  Before  Lord  Denniari  C.  J.,  ffUlitxmt  and 
jyigfUman  Js. 
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are  pieces  of  wood  and  timber:  the  fifth  plea  justifies  QueenU  Bench. 
the  supposed  conversion  as  to  those  goods :  the  replica-  ^' 

tioo  De  injarifi  extends  to  the  whole  cause  of  action         Paob 
covered  by.  the  plea:   and  then  the  new  assignment     Hatchbtt. 
illeges  a  conversion  of  other  goods,  to  wit  other  pieces 
of  wood  and  timber  than  those  in  the  plea  mentioned. 
The  replication,   therefore,    enlarges    the  ground  of 
acdoD  laid  in  the  declaration.     And  the  replication  is 
doable,  because  the  De  injuria  is  a  complete  answer 
as  to  all   the  goods  mentioned  in  the  plea,  and  yet 
the  Dew  assignment  professes   to  answer  again  as  to 
different  pieces  of  wood  and  timber,  converted  for  a 
difiereot  cause.      In  Cheadey  v.  Barnes  (a),  where  the 
defendant  replied   De  injurifi  and  new  assigned,   and 
^   new  assignment   amplified    the   cause   of    action 
^ted  in   the  count,   the   replication    was    held    bad 
^  this  ground,    and    for   duplicity.      In   Lotmeth    v. 
^iih{b)  and    Worih  v.  Terrington  (c),  which  may  be 
^^  for  the  plaintifi^,  the  replication  De  injuria  with  a 
<*^w  assignment  was  not  held  double ;  but  the  whole 
elated  to  the  charge  of  trespass  contained  in  the  de- 
claration ;  the  trespass  was   one,    but  continued,  and 
dWisible  in   point  of  time.     Here,   as  in    Cheasley  v. 
'8oma(a),  the  two  parts  of  the  replication  introduce 
^istioa  and   independent   subject  matters,    De  injuria 
being  a  reply  as  to  the  goods  and  cause  of  taking  men- 
tbned  in  the  plea,  and  the  new  assignment  as  to  other 
and  different  goods  and  another  and  a  different  cause. 

Sir  J.  Bayleyy  contra.      Neither  the  declaration  nor 
the  fifth  plea  makes  the  number  of  barges  and  pieces  of 

(a)  10  Eatt^  73.  (6)  12  M.  <t  W,  582. 

(0  13  1^  ^  r.  781. 


192 


Q.  B.   MICHAELMAS  VACATION, 


Fdume  VIIL 
1845. 

Page 

V. 

Hatch  KIT. 


timber  material :  but  the  plea  professes  to  justify  as  to 
all.  Then,  if  the  plaintiff  had  merely  taken  issue  on 
the  plea,  and  the  evidence  had  been  that  some  of  the 
pieces  of  timber  were  obstructing  the  navigation  and 
some  not,  the  defendant  would  have  succeeded.  It  was 
therefore  unavoidable  that  he  should  new  assign  (a). 
The  propriety  of  this  course,  where  the  subject  matter 
is  divisible  in  respect  of  time,  appears  from  Lambert  v. 
Hodgson  (i),  Pyevoell  v.  Stoto)  (c),  and  Monprivati  v. 
Smith  {d)f  and  from  the  result  of  the  replication  to  the 
second  plea  in  Bradbee  v.  Chrisfs  Hospital  {e);  and, 
where  the  subject  matter  is  divisible  in  respect  of 
numbers,  from  Vivian  v.  Jenkin  (g),  where  Lord  Den* 
man  C.  J.,  delivering  the  judgment  of  the  Court,  said  : 
"  The  plaintiff*  has  not  only  divided  the  plea  applicable 
to  the  second  count  from  the  plea  as  to  the  first  count, 
but  he  has  split  this  part  of  the  plea  into  two  parts ;  and, 
as  to  one  part,  he  replies  de  injuria  sua  propria ;  and,  as 
to  the  other,  he  replies  excess.  We  see  no  objection 
in  point  of  law  to  his  doing  so,  because  the  goods  on 
which  the  defendants  have  trespassed  may  some  of 
them  not  have  been  on  the  close  at  all;  and  such  of 
them  as  were,  they  may  have  treated  with  more  force 
and  violence  than  was  necessary  for  the.  removal  of 
them ;  and,  if  such  was  the  state  of  things,  the  plaintiff 
ought  to  be  permitted  to  present  the  facts  in  his  answer 
to  the  defendants'  plea;  and,  though  this  kind  of 
pleading  be  very  uncommon,  we  see  no  objection  to  it 
in  point  of  law."  Monkman  v.  Shepherdson  {h)  is  also 
an  instance  in  which   the  objection  of  duplicity  failed 


(a)  See  BracegprdU  ▼.  Peacock^  ant^,  p.  1 74. 
(6)  1  mn%,  317.  (c)  3  Taunt,  425. 

(d)  2  Camp.  173.  (e)  4  Man.  i  G.  714. 

(g)  SjI.^E.  741.  759.  (A)  11  A,  ^  E.  411. 
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where  the  subject  was  in  its  nature  divisible,  and  the    QueerCs  Bc^ich 

phuntiff  both  new  assigned  and  replied  other  matter. *_ 

And  in  Kananagh  v.  Gudge  (a),  where,  to  trespass  for 
breaking  and  entering  plaintiff's  dwelling  house,  and 
expelling,   assaulting  and  beating  her,  the  defendant 
pleaded  leave  and  licence,  the  Court  held  that,  although 
the  licence  would  have  been  no  answer  to  a  substantive 
duurge  of  battery,  yet,  as  the  battery  was  stated  merely 
in  a{^;raYation,  and  the  plaintiff  had  not  new  assigned, 
the  licence,  which  was  a  good  justification  of  the  other 
matters  complained  of,  covered  the  battery  also*     As 
to  the  form  of  the  new  assignment:  its  language,  in  the 
conclusion,  plainly  identifies  the  pieces  of  wood  and 
timber  there  mentioned  with  the  wood  and  timber  men- 
tioned in  the  declaration,  though  it  professes  to  intro- 
duce a  subject  matter  other  than  that  spoken  of  in  the 
plea.    It  is  an  error  to  suggest  that  the  new  assignment 
'  apposes  two  conversions:  the  conversion  there  men- 
tioned  is  the  same  as  that  in  the  declaration,  so  far  as 
tke  declaration  is  unanswered  by  the  plea.     This  was 
4e  construction  given  to  the  pleadings  in  Bolton  v. 


ff.  Hill^  in  reply.  It  is  not  shewn  by  any  of  the  au- 
Aorities  that  a  replication  De  injuria,  answering  an  en* 
^wplea,  and  a  new  assignment,  alleging  distinct  matter 
Man  answer  to  the  same  plea,  can  be  supported.  Mow- 
Pwo//  V.  Smith  (c),  Pifeiscll  v.  Stcrjo  (rf),  and  Lambert  v. 
«Wgsoft(^),  where  it  was  said  that  the  plaintiff  might 
^"^^  new  assigned,   were   cases  of  a   single  trespass, 


(«)  7  A/:  $•  G.  316.  322. 
WsCowp.  173.. 
^OUuiy.317.^ 

^°^vni.  N.s, 


(&)  2  Jir.  §•  r.  395 

(«/)  3  Taunt,  4  2 J. 
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roiu;,:e  VIII.   laid    with    a  continunndo.     A  like   remark  applies  to 

_        ■ Bradbee  v.  Chrisi*s  Hosjuial  (a).    In  Vivian  v.  Jenkin  (6) 

^^^^^        the  second  count  of  the  declaration  alleged  trespasses 
Hatciiett.     committed  by  injuring  several  articles  of  property;  the 
plaintiff,  in  answer  to  a  justification,  dealt  with  the  tres- 
passes as  distinct,  replying  De  injuria  as  to  part  of  the 
goods,  and  excess  as  to  another  part ;  and  there  was 
no  objection  to  this  division  of  subject  matters  which 
were  not  identified  by  other  parts  of  the  pleadings.     In 
Kavanagh  v.  Gtulge  (c)  the  licence  was  pleaded  as  to  all 
the  trespasses,  and  proved  as  to  all ;  the  only  question 
was  whether  it  could,  technically,  justify  a  battery ;  and 
the    Chief  Justice  suggested  that  the  plaintiff  should 
have  new  assigned  excess*     Bolton  v.  Sherinati  (d)  fur- 
nishes no  answer  to  the  objection  that  different  conver- 
sions arc  relied  upon  here :  in  that  case  the  replication 
consisted  of  a  new  assignment  only,  and  could  not  be 
construed  as  suggesting  two  conversions.    [^JVightman  J. 
Suppose  the  plaintifi*,  here,  had  gone  to  trial  upon  a 
mere  traverse  of  the  justification,  and  you  had  proved 
it  as  to  four  pieces   of  timber,  but  not  as  to  a  fifth.] 
The    defendant   would    have    succeeded  {e).      [,Wight^ 
man  J.    You  put  a  hardship  upon  the  plaintiff,  if  you 
entitle  yourself  to  a  verdict  on  the   circumstances   of 
justification  as  to  part,  and  do  not  allow  him  to  shew 
that  another  part  was  taken   under  different  circum- 
stances.]   The  plaintifi'  should  have  declared  for  several 
conversions.      [JViglUman  J.     The   conversion  is  one, 
but   rightful   as   to  part  and   wrongful  as   to  another 
part.]     The  concluding  words  of  the  new  assignment 

(a)  4  Man.  §•  G.  714.  (6)  S  A,  «J  E.  741. 

(c)  7  M.^G.  316.  (d)  2M,i  IF.  395. 

(tf)  See  Jiracegirdle  v.  Peacock,  ant^i  p.  174. 
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are  relied  upon  as  identifying  the  goods  there  spoken   Queen's  Jieiich. 

of   with    those    mentioned    in    the    declaration;     but  . \ 

the  words  *^  in  manner  and  form  as  the  plaintiff  has  ^^^^ 
above  declared''  are  not  sufficient  for  that  purpose*  Hatchitt. 
The  two  parts  of  the  replication  are  repugnant :  De  in- 
juria is  replied  to  the  5th  plea  generally,  reciting  it  as 
.  pleaded  to  the  causes  of  action  in  the  last  count  men- 
tionedy  so  far  as  they  relate  to  the  barges,  timber  &c., 
in  the  last  count  mentioned,  and  alleging  that  the  de- 
fendant of  his  own  wrong  &c.  committed  the  grievances 
in  the  last  count  mentioned,  so  far  as  they  relate  to  the 
bargcsy  timber,  &Ck,  thefein  mentioned;  but  the  new 
assignment  relates  to  pieces  of  timber  difierent  from 
those  mentioned  in  the  5tb  plea.  [Wightman  J.  The 
ground  taken  is  that  your  plea  apparently  covers  the 
whole  subject  of  complaint,  but  really  does  not.] 

Cur.  ado.  vult  (a). 

Lord  Denman  C.  J.,  in  this  vacation  {Decefnber  11th), 
delivered  thejudgmeit  of  the  Court. 

This  was  an  action  on  the  case  with  a  count  in  trover 
for  seizing  and  converting,  amongst  other  things,  divers 
to  wit  ten  pieces  of  timber*  To  this  count  the  defend- 
ant pleaded  generally  that  the  articles  mentioned  in  the 
declaration  were  obstructing  a  navigable  river,  and  that 
be  removed  them.  To  this  the  plaintiff  replied  De  in- 
juri&9  and  also  new  assigned,  that  he  was  possessed  of 
five  pieces  of  timber  different  from  those  mentioned  in 
the  plea,  and  that  he  brought  his  action  for  converting 
those  as  well  as  the  pieces  of  timber  mentioned  in  the 

(a)  Lord  Denman,  C.  J.  said  that  the  court  would  consider  this  case 
tad  BoOnrnkom  ▼.  Wright  (which  had  been  argued  on  a  previous  day ; 
p.  197  post.)  togedier. 

O   2 
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r,'!inn-  rirr,  pie;^,  Tq  ([^[^  there  was  a  demurrer  for  duplicity:  and 
it  was  contended  for  the  defendant  that,  as  the  plea  was 
to  the  whole  of  the  count  generally,  it  covered  all  that 
was  stated  in  it,  and  that  the  plaintiff  could  not  new 
assign. 

We  are  however  of  opinion  that  the  plaintiff  in  this 
case  was  entitled  both  to  traverse  and  to  new  assign.  . 
The  number  of  pieces  of  timbtr  is  alleged  generally  in 
the  declaration;  and  the  plaintiff  is  not  bound  by  the 
exact  number,  but  is  at  liberty  to  prove  less.  Tlie  plea 
is  as  general  as  the  count,  and  apparently  answers  it. 
The  allegation  of  number  in  the  declaration  is  a  divi^ 
sible  allegation;  and  the  plea,  though  apparently  an- 
swering the  whole,  may,  in  truth,  only  answer  a  part; 
and,  if  that  were  so  in  fact,  and  the  defendant  had  a 
justification  as  to  some  of  the  pieces  of  wood  but  none 
as  to  the  others,  the  plaintiff  must  new  assign  as  to 
those  to  which  the  justification  does  not  apply;  for,  if 
he  merely  take  issue  upon  the  plea,  he  will  be  taken  to 
admit  that  the  justification  applies  to  all  that  is  alleged 
in  the  declaration.  Bowen  v.  Jenkifi{a)  decides  this 
point  expressly.  The  cases  upon  the  subject  will  be 
found  collected  and  commented  upon  in  tiie  notes  to  the 
case  of  Greene  v.  Jones  (i),  and  fully  warrant  the  course 
which  has  been  pursued  by  the  plaintiff:  and  the  later 
cases  are  in  accordance  with  these  authorities. 

Our  judgment  therefore  in  this  case  is  for  the  plain- 
tiff. 

Judgment  for  plaintiff  (c). 

(a)  G  A.  .J-  E,  91 1.  ;  (b)  1  ]rins.  Saiin'l  2D9,  SOD.  C6th  ed.) 

(c)  Sec  tlic  r.vxt  case* 
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Queen*s  Bench. 
184.5. 


PoLKiNHORN  against  Weight. 


TRESPASS.      Tlie   declaration    charged    that   de-  Declaration 
charged  that 

fendant,  "  to  wit  on  the  1st  day  oi  Januarjj  a.  d.  defendant,  to 

1844,  with  force  and  arms  &c.,  assaulted"  plaintiff,  and  January  i844, 

"  then  "  with  great  force  and  violence  seized  and  laid  arms,  «  asT 

hold  of  and  shook  plaintiff,  and  pulled  and  dragged  him  ^^^  ^^^^  ^  ^"" 

about,  and  cave  him  many  violent  blows  &c.,  by  means  "  **^^";"  ^'J'' 

'  *5  ♦  •'  great  force  &c., 

of  which  several  premises  plaintiff  was  then  greatly  hurt,  seized  and 
bruised  and  wounded,  and  became  and  was  sick  &c.,  and  drag^jed 

him  about,  and 

and  so  continued  for  a  long  space  of  time,  to  wil  one  struck  him 

rii«  !•  iii'i«  !•        manj^  blows, 

veek,  then  next  foUowmg,  durmg  all  which  tmie  plain*  by  means  of 
tiff  tliereby  suffered  great  pain,  and  was  hindered  from  hurt  and  ^** 
transacting  his  affairs  &c. ;  and  other  .wrongs  &c.  rrsitkVc""* 

and  so  con- 
tinued for  a  long  time,  to  wit  one  week  &r. 
Plea  2.  Tliat  defendant  was  lawfully  possessed  of  a  close,  and  a  gate  belonging  to  it, 
udplaintiflT,  a  little  before  the  time  wiicn  &c.,  with  force  and  arms,  and  with  a  strong 
bind,  and  against  the  will  of  defendant,  attempted  to  break  open,  and  did  then  thereby  un- 
WulJy  break  open,  the  gale,  and  in  breach  of  the  peace  did  thereby  attempt  forcibly  to 
enter  and  unlawfully  trespass  upon  the  close,  and  would  tiien  unlawfully  and  forcibly  SiC. 
W effected  such  attempt,  if  defendant  had  not  defended  his  possession;  whereupon  de- 
fendant, being  in  bis  close,  during  the  unlawful  atlen.pt,  defended  his  possession  and 
'VBUcdsuch  attempt ;  and,  because  he  could  not  successfully  resist  without  in  a  slight  degree 
foonaitting  the  trespasses,  he  did  a  little  unavoidably  &c.  commit  the  trespasses  in  thcde- 
daradon,  using  no  unnecessary  force,  which  are  the  trespasses  complained  of. 

Plea  3.  That  defendant  was  lawfully  possessed  of  a  cow  being  in  a  certain  close,  and 
plaicuff*,  a  little  before  the  time  when  biQ,.,  did,  against  the  will  of  defendant,  endeavour  to 
'Jn'eaway,  artd  dispossess  defendant  of,  and  was  driving  away  from  the  close,  the  cow,  and 
•^jpywessiug  defendant  of  the  same,  and  would  then  unlawfully,  forcibly,  and  in  breach  of 
^  peace,  have  driven  away,  and  dispossessed  defendant  of,  his  said  cow ;  wherefore  de- 
'ndant  &c.  (justifying  as  before,  mutatis  mutxuidis). 
On  demurrer  to  the  replication,  held  : 

!•  That,  ilie  trespass  on  the  part  of  the  plaintiff  being  alleged  by  the  pleas  to  be  forcibly 
"^i  the  justificatiou  was  sufficient,  tliough  it  was  nut  alleged  that  the  plaiutilfhad  been 
'•qoested  lo  desist. 

*«^  That  the  pleas  were  not  objectionable  for  omitting  to  shew  a  good  justification  of 
"*  bounding. 

S.  That  tbe  third  plea  was  not  objectionable  for  omitting  !o  shew  that  the  cow  was  on 
"•fendam's  close. 

lleliialso:  tl;at  the  declaration  shewed  only  one  tres:pa*;s  committed  on  a  single  occ.ision; 
■JJ**  therefore,  ll:al,  to  the  above  picas,  tlie  plaintiff  could  not  reply  both  Dc  injuria  —  and 
*ho  that  defendant  committed  the  trespasses  in  the  declaration  on  otiier  occasions  than  those 
"***  pleas  mentioned.     On  special  demurrer  to  tlie  replication  lor  duplicity. 

o  3 
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:  .i.w /c  ."///.        Plea  2.  Tliat  defendant,  before  and  at  the  time  when 
*'' &c,  was   lawfully  possessed  of  a  certain  close  in  the 

roi.MSHOAN  parish  of  &c.  in  the  county  &c^  and  of  a  certain  gate 
WKwuf.  of  and  belonging  to  the  same  close,  and,  being  so 
possessed,  the  plaintiff,  a  little  before  the  time  when 
&c.,  with  force  and  arms,  and  with  a  strong  hand, 
and  without  the  licence  &c.  and  against  the  will  of  the 
defendant,  did  then  attempt  to  force  and  break  open 
violently,  and  with  a  strong  hand  did  then  thereby  un- 
lawfully force  and  break  open,  the  said  gate,  and,  as 
much  as  in  him  the  plaintiff  lay,  in  breach  of  the  peace, 
did  then  thereby  attempt  and  endeavour  forcibly  to 
enter  and  trespass  upon  unlawfully  the  said  close,  and 
would  then  unlawfully  and  forcibly  and  with  a  strong 
hand  have  effected  such  unlawful  attempt  and  endeavour, 
without  the  licence  of  defendant  and  against  his  will,  if 
defendant  had  not  defended  his  said  possession  &c.; 
whereupon  defendant,  being  in  his  said  close,  and 
during  the  said  forcible,  wrongful  and  unlawful  at- 
tempt, &c.,  did,  at  the  said  time  when  &c.,  defend  his 
the  defendant's  possession  of  the  said  close  and  gate^ 
and  oppose  and  resist  the  said  unlawful  attempt  &c., 
as  it  was  lawful  &c.  on  the  occasion  aforesaid  ;  and,  be« 
cause  defendant  could  not  on  the  occasion  aforesaid 
successfully  oppose  or  resist  &c.  without  in  a  slight 
degree  committing  the  trespasses  in  the  declaration 
mentioned,  he  the  defendant  did,  on  the  occasion  afore- 
said, and  because  the  plaintiff  then  there  on  that  oc- 
casion vehemently  with  force  and  with  arms  resisted 
and  opposed  the  defendant  with  a  strong  hand,  and 
then  and  there  defied  him,  a  little  unavoidably  and 
necessarily  commit  the  trespasses  in  the  declaration 
mentioned,  using  no  unnecessary  force  &c. :  which  are 
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the  trespasses  above  complained  of.     And  so  defendant    Queen^s  ncnch. 

in  fact  saith  that  all  the  damage  and  injury  that  then 

happened  or  were  occasioned   happened  to  the  plaintiff    I'o^'whork 

and  were  occasioned  solely  of  the  wrong  of  the  plaintiff      Waiou* 

and  not  otherwise,  in  the  defence  by  defendant  of  his 

laid  close  &c     Verification. 

Plea  S.     That  defendant,  before  and  at  the  time 
when  &c,  was  lawfully  possessed  of  a  certain  cow,  then 
being  in  and  upon  a  certain  close  in  the  said  parish 
of  &C.  in  the  county  &c. ;  and,  being,  so  possessed,  the 
plaintiff,  a  little  before  the  said  time  when  &c.,  did, 
without  the  leave  &c.,  and  against  the  will,  of  defendant, 
then  attempt  and  endeavour  to  drive  and  convey  away 
ind  to  dispossess  defendant  of,  and  was,  just  before  the 
aid  time  when  &c.,  driving  and  conveying  away  from 
the' said  close,  the  said  cow  of  the  defendant,  and  dis- 
possessing &c.,  and  would  then  unlawfully,  forcibly  and 
Oi  breach  of  the  peace  have  driven  and  conveyed  away, 
and  dispossessed  the  defendant  of,  his  said  cow :  where- 
'bre  defendant,  at  the  time  when  &c.,  did,  at  the  said 
titne  when  &&,  defend  his  possession  of  the  said  cow, 
^xid  oppose  and  resist  the  said  unlawful  attempt  &c.,  as 
i^  was  lawful  &c.  on  the  occasion  last  aforesaid :  and, 
Occaose  defendant  could  not  on  that  occasion  success- 
folly  oppose    or   resist    such   unlawful    attempt    &c. 
'^rithout  in  a  slight  degree  committing   the  trespasses 
Sec,  defendant  did,  on  the  occasion  last  aforesaid,  and 
l^^ccause  the  plaintiff  then  there  on  that  occasion  vehe- 
mently &c.  resisted  &c.  (as  in  plea  2),  a  little  unavoidably 
and  necessarily  commit  the  trespasses  &c.,  using  no  un- 
^iccessary  force  &c :  which  are  the  trespasses  &c. :  and 
*othe  defendant  in  fact  saith  that  all  the  damage  &c. 
'^^ppened  &c  solely  of  the  wrong  of  plaintifi^  and  not 
o  4 


200  Q.  B.   MICHAELMAS  VACATION, 

Voiuvic  viir,     otherwise,  in  ihe  defence  by  defendant  of  his  said  cow. 

■ ^    Verification, 

PoLKiMioKN  Replication  to  the  second  plea.  That  defendant,  at 
^VRlollT.  the  said  time  when  &c.,  of  his  own  wrong  and  witliout 
the  cause  by  him  in  his  second  plea  alleged,  committed 
the  said  several  trespasses  in  the  said  plea  attempted  to 
be  justified,  in  manner  and  form  &c.  Conclusion  to  the 
country. 

To  the  third  plea.     De  injurid,  in  the  like  form. 

New  assignment:  that  plaintiff  issued  his  writ  against 
defendant,  and  declared  &c.  thereupon,  *^  not  only 
for  the  said  several  trespasses  in  the  said  second  and 
last  pleas  respectively  mentioned  and  therein  respectively 
attempted  to  be  justified,  but  also  for  that  the  said  de- 
fendant, at  the  said  time  when  &c.,  in  the  said  declar- 
ation mentioned,  with  force  and  arms  &c.,  on  other  and 
different  occasions  than  those  in  the  said  pleas  respec- 
tively mentioned,  and  in  a  greater  degree,  and  to  a 
greater  extent,  and  with  greater  force  and  violence  than 
was  necessary  for  the  said  several  purposes  in  those 
pleas  respectively  mentioned,  assaulted  the  said  plaintiff^ 
and,  with  greater  force  and  violence  than  was  necessary 
for  the  said  several  purposes  in  those  pleas  respectively 
mentioned,  seized  and  laid  hold  of,  and  shook,  pulled 
and  dragged  him,  the  said  plaintiff,  about :  which  said 
several  trespasses,  above  newly  assigned,  are  other  and 
different  trespasses  than  the  said  several  trespasses  in 
the  said  second  and  last  pleas  respectively  mentioned 
and  therein  attempted  to  be  justified.  Wherefore, 
inasmuch  "  &c. 

Special  demurrer  to  the  replication  and  new  assign- 
ment, as  regards  the  second  plea,  assigning  for  causes : 
That  it  neither  properly  traverses  nor  confesses   and 
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avoids,  inasmuch  as  one  part  of  the  said  replication  and  Queen*M  Bench. 

new  assignment  denies  the  said  plea,  and  the  other  part  * 

of  it  alleges  that  the  action  is  brought  for  other  and  I*<">c«i'"o»n 
different  trespasses  than  those  justified  by  the  said  plea ;  Wright. 
md  m  this  the  replication  and  new  assignment  are  in- 
consistent and  repugnant:  that  they  are.  repugnant  to 
ind  inconsistent  with  the  declaration,  which  complains 
of  one  assault  only,  whereas  the  said  replication  and 
Dew  assignment  assume  and  suppose  that  not  only  does 
it  complain  of  one  but  of  many :  that  the  replication  and 
new  assignment  are  double,  in  this,  that  it  is  attempted 
thereby  inartificially  to  put  in  issue  the  alleged  justi- 
fication of  the  assault  complained  of,  and  also  to  set  up 
aoother  and  different  cause  of  complaint:  and  that  so 
mach  of  the  replication  as  is  by  way  of  new  assignment 
is  in  truth  an  entirely  new  declaration,  setting  out  an  en- 
tirely new,  additional  and  different  cause  of  action  from 
that  complained  of  in  the  declaration. 

The  demurrer,  as  to  so  much  of  the  replication  and 
Mw  assignment  as  regarded  the  third  plea,  stated  the 
same  causes. 
Joinder  in  demurrer. 
The  demurrer  was  argued  in  last  term  (a). 

Montagu  Smithy  for  the  defendant.  The  replication 
is  bad  for  duplicity.  On  the  face  of  the  declaration  one 
trespass  only  is  complained  of;  whereas  the  replication 
both  denies  the  matter  of  the  plea  and  new  assigns, 
^hich  cannot  be  done  where  there  is  only  one  trespass ; 


(•)  ^inemher  14tli.     Before  Lord  Denman  C.  J.,  WUUams  and  Wighi' 
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Volume  VIII.    Ckeoslej/  V.  Barnes  (at),  Franks  v.  Morris  (i).    The  cases 
J^ are  collected  in  note  (6)  to  Greene  v.  Jones  (c).    [^fFight" 

PoLKiNHORN  ^^^  j^  ^^^  declsration  complains  that  the  defendant 
Wright.  assaulted  the  plaintiff,  not  that  he  made  an  assault; 
which  distinction  has  been  acted  upon.]  In  English  t. 
Purser  {d\  a  declaration  which  stated  that  the  defendant, 
on  divers  days  and  times,  made  an  assault  on  the 
plaintiiF  was  held  bad  on  special  demurrer :  and  it  fol- 
lows that  a  new  assignment  to  a  plea  of  a  justification, 
where  the  declaration  complains  of  an  assault  only,  can 
not  beljoined  with  a  traverse.  But  it  is  not  true  that 
the  word  **  assaulted  "  can  comprehend  more  assaults 
than  one,  where  the  declaration  mentions  only  one  day 
and  one  occasion.  Some  cases  as  to  this  are  collected 
in  note  (1 )  to  Earl  of  Manchester  v.  Vale  {e).  The  laying 
a  trespass  with  a  continuando  will  enlarge  the  complaint 
so  as  to  admit  of  such  a  new  assignment  as  this,  as  well 
as  if  it  were  laid  on  divers  days  and  times ;  Ixmeth 
V.  Smith  (^),  Worth  v.  T*errington  (Ji) :  but  here  one 
occasion  only  is  mentioned  in  the  declaration. 

The  plaintiiF  will  object  to  the  pleas  on  the  ground 
that  the  matters  therein  set  forth  do  not  justify  a  wound- 
ing, and  a  wounding  is  alleged  in  the  declaration.  But 
it  is  alleged  only  under  the  per  quod,  and  constitutes  no 
part  of  the  gist  of  the  action  :  it  need  not  therefore  be 
justified  ;  Taylor  v.  Cole  (i),  note  to  Motiprivatt  v. 
Smith  (i-),  Gates  v.  Bayley  (/). 

(a)  10  East,  73.  {b)  10  East,  81.  note  (a). 

(c)  1  Wms,  Sound,  299.  And  sec  note  (n),  ib,  300  d.  (6th  cd.) 

(d)  6East,395,  (e)  1  JVtus.  Saund.24. 
(g)  12  Af.  4  jr.  582.  (/*)  13  M.  ^  JV.  781. 
(0  3  T.  R,  292.                                 (*)  2  Campb.  176. 

(/)  2  mU.  313. 
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k'^oJitmc  nil,    passes  mentioned  in  the  plea  were  committed  on  other 

' occasions:  and. the  same  objection,  of  course,  applies 

Poi  KiNiioRK  where  only  one  uncontinned  trespass  is  complained  of. 
Wright.  But  there  is  nothing  here  so  to  confine  the  declaration. 
The  pleas  are  bad  because  they  do  not  justify  the 
wounding.  They  are  also  bad  because  they  do  not  shew 
that  the  defendant,  before  assaulting  the  plaintiflF,  re- 
quested him  to  desist  from  the  alleged  trespass  on  the 
defendant's  property.  The  third  plea  is  bad  because  it 
docs  iiot  shew  that  the  cow  was  on  the  defendant's 
close :  it  might  have  been  taken  damage  feasant  on  the 
plaintiflf's  land ;  and  then,  if  the  defendant  had  attempted 
to  rescue  it,  the  plaintiff  would  have  been  entitled  to  take 
it  from  the  defendant. 

Montagu  Smithy  in  reply.  Where  there  are  several 
trespasses  there  ought  to  be  several  counts  (a),  or  divers 
days  and  times  may  be  alleged.  Or,  if  there  be  a  con- 
tinued trespass,  it  may  be  described  as  such.  The 
plaintiff  therefore  is  under  no  difficulty. 

As  to  the  pleas :  no  request  was  necessary,  because 
force  on  the  part  of  the  plaiiitifF  is  alleged  ;  JVear^r  v. 
Bush  [b).  As  to  the  third  plea,  the  allegation  is  tliat 
the  plaintiir  attempted  to  dispossess  the  defendant  of  the 
cow:  if  the  defendant  had  any  right  to  do  so,  that 
should  have  been  replied. 

Cur.  adv.  vuli^ 

Lord  Denman  C.  J.,  in  this  vacation  [December  lltli), 
delivered  the  judgment  of  the  court. 

Tliis  was  an  action  of  trespass  for  assault  and  battery: 

(a)  ^&i  noitl\)\jQ  Earl  of  Manchester  y.  Vale,  1  Wms,  SaundL^A. 
(6;  8  T.  /<.7». 
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rdume  vjii.        It  was  contended  for  the  plaintiff  that,  though  a 
_  _  '__    single  day  only  was  mentioned  in  the  declaration,  and 
roLKiNHORK     there  was  no  allegation  that  the  trespasses  were  com* 
Wriqht.       mitted  on  divers  days  and  times  or  with  a  continuando, 
yet  that)  as  the  defendant  was  stated   to   have   '^  as- 
saulted "  the  plaintiff,  and  not  to  have  made  ^*  an  as- 
sault," he  was  at  liberty  to  shew  more  assaults  than  one 
upon  the  same  day.     It  is,  however,  quite  clear  that 
upon   such  a   declaration    the  plaintiff  is  confined  to 
trespasses  on  one  occasion  only :  he  is  not  bound  to  the 
precise  time  stated  in  the  declaration,  and  might  prove 
a  trespass   on   another   day :  but,    having  treated  the 
trespasses  as  occurring  at  one  time  and  on  one  occasion, 
he  cannot  enlarge  his  declaration  by  a  new  assignment, 
and  allege  that  he  brought  his  action  for  several  tres- 
passes  at   several   times.      The  authorities   upon    this 
point  will  be  found  collected  in  the  note  (1)  to  the  case 
of  the  Earl  of  Manchester  v.  Vale  (a),  and  Burgess  v. 
FreeloveiJ))^  and  generally  in  the  notes  to  Greene  v. 
Jones  (c). 

But  the  plaintiff  contended  that  the  defendant's  pleas 
were  bad  for  not  alleging  a  request  to  desist  before 
resisting  with  force.  We  do  not  think  there  is  any 
weight  in  this  objection.  There  is  a  manifest  distinction 
between  endeavouring  to  turn  a  man  out  of  a  house  or 
close,  into  which  he  has  previously  entered  quietly,  and 
resisting  a  forcible  attempt  to  enter.  In  the  first  case, 
a  request  is  necessary;  in  the  latter  not.  This  dis- 
tinction is  expressly  taken  in  Green  v.  Goddard  (d)  and 
Weaver  v.  Bush  {e).      In  the   present  case   the   pleas 

(a)  1  Wms.  Sound  24.  (6)  2  P.  §•  P.  425. 

(c)  1  IFnu,  SauruL  299,  ^.  (d)  2  Salk.  641. 

(tf )  8  T,  R.  78. 
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justify   the   trespasses   on    the   ground   of  resisting    a  (hteen^s  nenck, 

forcible  attempt,  in  the  one  case  to  enter  the  defendant's  . ' 

dose,  and  in  the  other  to  dispossess  him  of  his  cow ;  in     l'of«"*HOR>i  • 
neither  of  which  cases  was  a  request  to  desist  necessary.       Wright. 

It  was  also  contended  that  the  last  plea  of  justification 
was  bad  for  not  shewing  whose  close  it  was  that  the 
cow  was  in,  as  it  might  be  the  plaintifTs,  and  he  would 
be  justified  in  driving  her  out.  But  the  charge  in  the 
plea  is,  that  the  plaintiiF  was  conveying  the  cow  away 
fitm  the  close  and  dispossessing  the  defendant  of  her^  and 
tbat  he  would  forcibly  have  conveyed  her  away  and 
dispossessed  the  plaintiff.  The  conveying  the  covffrom 
tbe  close  and  forcibly  endeavouring  to  dispossess  the 
defendant  of  her  would,  prim&  facie,  warrant  the  re- 
sistance of  the  defendant,  whoever  might  be  the  owner 
of  the  close :  and,  as  the  plaintiff  has  pleaded  over  and 
taken  issue  upon  the  plea,  we  do  not  think  that  objec- 

ton  available. 
And  our  judgment  .therefore  upon  this  demurrer  is 

fcr  the  defendant. 

Judgment  for  defendant. 


^"'-V,,,.   t...5. 
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rohnne  VIII. 

1845. 


Baron  De  Bode's  Case. 

A  party  claim.    "  T>LEAS,  before  our  Lady  the    Queen,   at    IVesi- 
bcLii  tiic  owner  inhistci'^  of  Hilary  term,  in  the  sixth    year  of 

of  lands,  by 

virtue  of  a  the  reign    of  our    Sovereign    Lady    Victoria^    by    the 

cession  to  him 

from  A.^  since 

deceased,  offered  evidence,  before  any  other  proof  of  the  cession,  that  A,  actually  managed 

tile  property,  and,  while  so  managing,  declured  jhat  be  did  so  in  Uie  name  of  tlic  now 

claimant.     Ileld(a)  admissible  evidence. 

On  petition  of  right,  a  commission  is<;ucd,  and  an  inquisition  was  thereupon  found  and 
nturned  into  Chancery,  l^cfore  any  further  proceeding,  the  suppliant  filed  a  bill  agiunst 
the  Attorney  General  to  perpetuate  testimony,  reciting  the  petition.  A  commission  to 
examine  witnesses  issued  thereupon.  The  suppliant  proposed  to  the  Crown  to  join  in  the 
C()Innlis^i(>n  :  but  the  Crown  did  not  consent ;  and  the  commission  issued  ex  parte.  The 
Crown  having  traversed  the  inquisition,  and  the  record  bein*^  sent  into  this  Court: 
IIeI(l(/')  that  depositions  t'lken  under  the  commission  to  examine  witnesses  were  admis- 
sible evidence  on  behalf  of  the  suppliant,  where  the  deponents  were  without  the  jurisdictioo 
of  tlie  Court. 

Evidence  being  offered  to  prove  tlie  law  of  mheritance  at  a  particular  time  in  AUaetf^ 
one  of  the  witnesses  called  for  that  purpose,  a  French  lawyer  practising  in  Alsace,  stated  on 
cross-examination  that  the  feudal  law  had  been  put  an  end  to  in  Alsace,  de  facto,  **  by  the 
torrent  of  the  French  Revolution,"  and  that  there  was  a  decree  of  the  French  National 
Assembly  to  tba^.effect,  of  4th  Aufinsl  1789;  and  he  said  tliat  he  had  learned  this  fact  in 
the  course  of  his  legal  studies.  Held(c)  admissible  evidence,  though  no  oUier  proof 
was  given  of  the  contents  of  the  decree.  Per  I^ord  Dcnman  C.  J.,  WiUiamt  and  Coleridg/e  Js. 
Dissentiente  Patieion  J. 

7?.  presented  a  petition  of  right  to  tlie  Queen,  claiming  certain  money  of  the  Crown 
upon  the  facts  therein  stated,  and  praying  that  tlie  Crown  would  order  right  to  be  doncy 
that  the  Royal  declaration  should  be  endorsed  on  the  petition  to  that  effect,  the  petition  re- 
ferred to  the  Court  of  Chancery  and  duly  received  and  enrolled,  and  the  Attorney  General 
re(|uirid  to  answer  it,  and  that  the  suppliant  might  prosecute  his  complaint  against  him  and 
such  other  persons  as  need  might  require,  and  have  leave  to  make  him  and  them  parties, 
and  pray  to  obtain  relief.  The  Queen  referred  the  petition  to  the  Court  of  Chancery;  and 
the  Cliancellor  indorsed  *'  Let  right  be  done :  *'  and  thereupon  that  Court,  by  lettos 
patent,  appointed  W.  and  others  to  inquire,  upon  the  oath  of  jurors,  of  the  truth  of  tlie 
matters  in  that  petition  :  U\,  &c.  returned  into  the  Court  of  Chancery  an  inquisition  taken 
accordingly  ;  and  finding 

That  B.  was  the  eldest  son  of  a  nobleman  who  marrietl  an  Enalish  woman  in  England, 
and  that  the  father  was  born  in  Germany,  and  /?.  in  England.  That,  before  and  since  the 
l*eace  of  Jt'estphalia,  the  lordship  and  land  of  Sulfz,  in  Low^r  AUace,  was  an  ancient  fief 
descendible  in  the  male  line.  That  in  178G,  the  line  of  feudatories  having  failed,  it  be- 
longed to  the  Archbishop  of  Cologne  to  appoint  a  new  line  of  feudatories;  and  that  he 
iioniinated  the  father  of  //.,  who  was  invested. 

'I'hat,  before  the  Treaty  of  Munxter,  Lower  Al.iace  formed  part  of  the  Empire  of  Ctfr- 
viatij/.  That,  by  that  treaty,  the  Emperor  of  Germany  ceded  to  the  King  of  France  all 
his  rights  and  those  of  the  Empire  in  Lower  Alsace,  subject  to   a  proviso  that  France 

(a)   P.  243,  &c.  (ft)   P.  244,  &c.  (c)   P.  246,  &c. 
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grace  of  God "   &c.      "  Amongst   the   Pleas   of    tlie   Queen's  Bench. 

Queen's  Roll  {a).  ^^•_ 

"2  ^^  England  (to  wit).  Be  it  remembered,  &c.,  that  Bode*s  Case. 
j»ithe  Right  Honourable  John   Singletotiy    Bnron    Li/nd-  should  leave 

Ws/,  Lord  High  Chancellor  of  Great  Britain^  on  tlie  tones  of  Suitz 

dcTenth  day  of  January  in  this  same  term,  before  our  ^nj  ^J^^n 

they  had  there- 
tofore ei\|oyed 
«  immediately  dependent  upon  tlie  Empire-     That  the  Treaty  was  ratified  by  sul)se« 
^t  treaties,  the  last  named  being  that  of  Feraaiiles  between  England  and  France  in  1783. 
That,  in  1791,  B.*%  father  ceded  his  rights  to  B.,  who  was  then  fourteen  years  old. 
That,  in  1793,  B.  and  his  father  left  SuIlZj  and  took  refuge  in  the  Auitrian  army.    That 
lAenrards,  in  the  same  year,  it  was,  by  the  French  Department  of  the  Lower  Rhine  (in 
•iscfa  SnUx  was)  decreed  that  B,  and  his  father  should  be  declared  emigrants,  and  all 
their  property  confiscated,  in  order  to  its  being  sold  or  alienated,  agreeably  to  the  laws 
icbdog  to  emig^nt^     That,  in  pursuance  of  the  decree,  the  lordbhip  and  lands  of  SuUx 
were  seised  as  confiscated  by  the  persons  then  exercising  the  powers  of  Government  in 
hwue^  and  were  thenceforward  treated  as  national  property,  and  part  thereof  was  sold 
niier  the  authority  of  the  French  Government,  and  the  residue  continued  in  the  possession 
if  that  Goremment  until  after  the  restoration  of  the  House  of  Bourbon  in  1814  and  1815. 
That,  by  the  Treaty  of  Parit  between  Great  Britain  and  France,  1814,  it  was  stipulated 
te  CommissionerB  sliould  examine  the  claims  of  his  Britannic  Majesty's  subjects  upon 
tti  French  Government  for  tlie  value  of  moveable  or  immoveable  property  unduly  (in- 
Hment)  confiscated  by  the  French  authorities,  loss  of  debts,  or  other  property  unduly 
detained  under  sequestration,  since  1792.     That,  by  the  Treaty  of  Paru  between  Great 
Bnimn  and  France,  20th  Norember  1815,  incorporating  a  Convention  of  that  date,  it  was 
fravided  that  Briiith  subjects  having  claims  against  the  French  Government,  who  had,  in 
CMtnTention  of  the  after  mentioned  Treaty  of  Commerce,  and  since   1st  January  1793, 
ofcicd    in    consequence   of  confiscation  or  sequestration    decreed  in   France,   and  their 
^  tod  assigns,  subjects  of  His  Britannic  M^jesty,  should,  conformably  to  the  Treaty 
*f  1814,  be  indemnified  and  paid,  after  their  claims  should  have  been  recognised  as  legiti- 
»tte,tnd  the  amount  fixed,  as  aHer  expressed:   namely,  that  the  claims  of  such  subjects 
■img  from  laws  made  by  the  French  Government  or  any  other  claim  whatsoever  (with 
*i  eiceptioa  not  comprising  V?.'s  ca^e)  should  be  liquidated  and  fixed,  and  a  sum  be  in- 
lofted  in  the  Great  Book  of  tlic  public  debt  of  France,  as  a  guarantee  fur  the  claimants, 
**d  further  sums  be  furnished  if  necessary :    three   calendar  months  to  be  allowed  to 
2>iBaats  resident  in  Europe  to  present  their  claims;  and  those  of  British  subjects  to 
Kettmined   according   to  a  mode   directed.       That,  by  the    Treaty   of  Commerce  of 
J^Ufi,  io  case  of  rupture  between  England  and  France,  the  subjects  of  either  residin:^ 
■  lbs  territory  of  the  other  were  to  be  allowed  to  continue  residence  undisturbed  while 
^coaducted  themselves  legally,  and,  if  ordered  to  withdraw,  should  have  twelve  months 
••^lo,  with  their  property,  if  they  did  not  conduct  themselves  contrary  to  public  order. 
^lUtfin  December  1815,  M.  and  others  were  appointed,  under  the  Great  Seal,  commis* 
"i^m  of  liquidation,  arbitration  and  deposit,  to  execute  the  convention.      That,  on  12th 
'■•■wy  1816,  B.  transmitted  his  claim  to  the  Prime  Minister  of  France,  who  received  it 
^^FAruary  1816,  but  sUted  that  he  considered  it  inadmissible. 

TWjby  a  Convention  between  Great  Britain  and  France,  jljml  1818,  it  was  agreed 
y  to  effect  payment  of  capital  and  interest  due  to  British  subjects,  which  had  been 
fl*^  under  the  Convention  of  1815,  an  annuity  of  three  millions  of  francs  should  be 
"■oiW  in  the  Great  Book  of  tlie  public  debt  of  France, 

Tbit,  by  sUt.  59  G.  3.  c.  31.,  reciting  that  the  Commissioners  had  registered  the 
••■■••ts  who  presented  themselves  within  the  period  prescribed  in  the  Convention  of 
**15.  sad  hid  paid  ceruin  sums,  and  that  three  of  the  said  conimissioners,  by  commission 
*^  the   Great  Seal  dated    J818,  had    been   appointed  commissioners   of  liquidation, 

(a)  The  proceedings  were  on  the  Crown  side. 
p  2 
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v,:!innr  fill,    prescnt    Sovereign    Lady   the    Queen,  at   Wesimiuster^ 

'    '  * hath  delivered  here  into   Court,  with   his  own  proper 

liarcn  Dk       hands,   a   certain  record,    had    before  our  said    Lady 

Ij'jDii  s  Case.  " 

the  Queen  in   her  Chancery,   in  tliese  words,  that   is 

nrbit ration  and 

award,  to  act         ^^  ^ay  I 

iL^triiiin  '•  Pleas,  before  the  Lady  the  Queen,  in  her  High 
consider'the  ^^"''^  ^^  Chaucory,  on  the  2<i  day  of  Febniary,  in  the 
claims  of  year  of  our  Lord  1839. 

British  subjects     "^ 

properly  presented,  and  tlie  remaining  commissioners  had  been  appointed  commis- 
sioners of  deposit  to  receive  the  inscriptions  from  the  lyench  Government ;  it  was  enacted 
that  the  commissioners  of  liquidation  should  apportion  and  distribute  tlie  sums  pro- 
vided by  France,  and  order  them  to  be  paid  to  the  claimants  who  had  duly  registered, 
in  full  if  the  sums  paid  were  sufficient,  in  part  if  insufficient:  the  rejection  of  claims^ 
subject  to  appeal  to  the  Privy  Council,  to  be  final,  and  a  discharge  of  both  Governmenls 
in  respect  of  any  ref^istered  claim  ;  that  unappropriated  sums  insciibed  in  the  Great  Book 
of  Franct*  might,  by  the  commissioners  of  deposit,  on  receiving  directions  from  the 
Fniili^h  Secretary  of  Slate  for  Foreign  afi'uirs  or  the  Commis«.ioners  of  the  Treasury,  Ixt 
sold,  and  the  proceeds  transferred  to  the  commissioners  of  liquidation,  to  be  invested  in 
])uhlic  securities,  for  the  purpose  of  being  applied  to  liquidate  claims,  or,  if  all  were  liqui- 
dated, to  such  purposes  as  the  Ccnnnn'ssioners  o(  the  Treasury  should  direct;  and  that  the 
pub  he  securities  sliould  be  deposited  in  the  Jiank  of  Emi/atui  in  the  namies  of  the  com- 
niissioners  of  liquidation,  and  tiic  produce  paid  for  the  purposes  in  the  act  s|>ecified. 

Tliat  7/.'s  name  and  claim  were  not  registered  till  aAer  the  passing  of  the  statute. 

That,  after  all  the  registered  claimants  were  paid,  a  surplus  of  482,000/.  had  remained 
with  the  commissioners  of  deposit,  of  which  *JC)0.000/.  had  been  applied  to  satisfy  claims 
tendered  after  the  time  mentioned  in  the  convention  of  J  81/;,  and  admitted  under  the 
autliority  of  the  Connnissioners  of  the  Treasury  given  in  Mai/  1S'2G;  and  Uie  residue  was 
]>aid  into  the  Bank  on  the  Government  account  bv  direction  of  the  Treasury  under  stat. 
59  G\  3.   c.  HI. 

Tliat  /?.'s  property,  lost  as  above,  with  interest,  was  of  the  value  of  r>64,000/. 

The  Attorney  General  having  traversed  the  matters  of  the  inquisition,  and  a  verdict  on 
the  traverse  being  found  for  B.  :  Held  (a)  fon  cross  motions,  to  enter  the  verdict  for  the 
suppliant,  and  to  enter  judgment  for  the  Crown  non  obstante  veredicto),  Tliat  no  right 
against  the  Crown  appeared  upon  the  inquisition.      For  that,  * 

Assuming  (1)  a  petition  of  right  to  be  maintainable  for  money  claimed  as  debt  or 
damages  ;  and 

Assuming  (13)  that  /?.  was,  for  the  purposes  of  this  petition,  a  Briliih  subject : 

First,  No  undue  confiscation  was  alleged  so  as  to  satisfy  the  condition  of  the  Ticaties 
of  18 1 -1  and  1815,  nothing  being  shewn  but  an  adjudication  by  a  Frtnch  tribunal,  which 
this  Court  could  not  see  to  be  contrary  to  the  law  of  Frauccy  or  pursuant  to  any  law 
wliich  this  Court  could  pronounce  void  as  against  British  subjects. 

Secondly.  It  did  not  ap[)ear  that  /y.*s  claim  had  been  admitted  and  ascertained  ac- 
cording to  the  Treaties,  his  name  not  having  been  registered  within  the  period  provided 
for  by  the  Convention  of  1815,  and  no  order  appearing  to  have  been  given  by  the  Treasury 
to  inquire  into  /?.'s  claim,  or  any  request  made  to  them  for  such  order;  and,  furUier,  it  not 
appearing  that  no  other  claimant  might  possibly  come  in  for  the  surplus ;  and  the  inquisi- 
tion not  shewing  whether  or  not  any  inquiry  had  been  made  by.  the  commissioners  of 
li(]iiidMtion  into  the  merits  of  B.*s  claim. 

Thirdly,  that  the  Queen  could  not  be  said  to  have  received  the  money,  the  finding  in 
tlie  inquisition,  that  the  surplus  had  been  paid  into  the  Bank  of  En.sland  on  the  Govern- 
ment account,  not  shewing  that  the  Sovereign  had  received  a  personal  benefit  from  it. 

(a)   P.  270,  Sec. 
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"  Be  it  rememberetl  that,  on  the  day  and  year  above   Queen's  Bench. 

1  c  .1  r 

mentioned,  the  said  Lady  the  now   Qneen  sent  to  the  * 

Richt  Honourable  Charles  Christopher.  Lord  Coitenham.       ^"•'p"  ^' 

^  ^         ^  '      Book's  Cose. 

Lord  High  Ciiancellor  of  Great  Britain^  a  certain  peti- 
tion of  right,  signed  with  the  sign  manual  of  the  said 
Lady  the  now  Queen,  to  be  executed  in  due  form  of 
liw,  the  tenor  of  which  petition  follows  in  these  words. 


**To  the   Queen's  Most    Excellent    Majesty,   most 
hombly  beseeching,  your  faithful  subject,  Clement  Joseph 
Philip  Pen  De  Bode,  Baron  De  Bode,  a  knight  of  several 
orders,  now  residing  at  No.  22.  Lambeth  Road,  in  the 
coanty  of  Surrey,  sheweth  to  your  Majesty  that  your 
suppliant  is  the  eldest  son  of  the  late  Charles  Frederic 
Lms  Augustus^   Baron  De  Bode,  a  baron  of  the  Holy 
Soman  Empire  and  formerly  a  colonel  of  the  regiment 
of  NassauSaarbruck  German  infantry  in  the  service  of 
the  King  of  France   and   Knight  of  the    Royal    and 
Military  Order  of  Saint  Louis,  by  Mary   bis  late  wife, 
itughter   of  the   late  Thomas   Kynnersley,  Esquire,   of 
hxAry  Park,  in  the  county  of  Stafford  ;  and  that  your 
suppliant's  father   was   born    on    the    family   estate   at 
^aAo/5  in  the  bishoprick  and  principality  of  Fulda,  now 
forming  part  of  the  electorate  of  Hesse,  and  was  bap- 
tised at  Neuhqf  in  the  said  bishoprick  and  principality ; 
wd  that  your  said  suppliant  was  born  at  Loxley  Park 
Aresaid  on  the  23d  of  April  1777,   and  was  baptised 
^  Uttoxeter  on  the  2d  of  May  following. 

"And  your  suppliant  further  sheweth"  &c.  The 
Potion  then  stated  {a)  that  Sultz  was  an  ancient  fief, 

(*)  lU  petition  is  here  not  fully  set  out,  except  so  far  as  is  necessary 
^ibev  the  form  of  tbc  proceeding  ;  the  judgment  of  this  Court  having 
"tCB  (ioanded  exclusively  on  the  facts  as  found  in  the  inquisition. 

P   3 
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p'uiume  VIII.  before  and  since  the  Peace  of  Westphalia  (concluded  be- 
'_     tween  England  and  France  in   1648),  and  constituted 

iw'Trll  part  of  the  barony  of  Fleckenstehi  in  Lower  Alsace,  and 
was  descendible  in  the  direct  male  line ;  and  that  the 
archbishops  Electors  of  Cologne  were  the  protectors 
thereof,  having  power  of  appointing  a  new  line  of  feu- 
datories upon  the  failure  of  issue  male;  that  in  1720, 
on  failure  of  the  then  branch  of  feudatories,  investiture 
of  the  fief  was  granted  to  the  Prince  of  liohan  Sotibise, 
a  German  Prince ;  but,  upon  the  failure  of  that  line  in 
1786,  the  Elector  nominated  to  the  fief  Charles  F.  L.  A. 
Baron  De  Bode,  the  suppliant's  late  father,  who  was 
invested.  That,  before  the  Peace  of  fVestphalia,  Lower 
Alsace  formed  part  of  the  Empire  of  Germanyy  and 
was  presided  over  by  an  hereditary  officer  called  the 
Landgrave,  who  had  no  authority  over  the  lands  of 
the  barons  of  Fleckenstein.  That  the  Emperor  of  G/r- 
many  and  King  of  France  were  parties  to  the  Peace 
of  Westphalia ;  and  that  the  inheritance  of  the  Land- 
graviate  of  Lo-j)er  Alsace  belonged  to  the  House  of 
Austria,  That,  by  the  Treaty  of  Munster,  which  formed 
part  of  the  Peace  of  Westphalia,  the  Emperor,  for  him- 
self and  the  House  of  Austria  and  the  Empii*e,  ceded 
to  France  all  their  respective  rights  in  the  Landgraviate 
of  Lower  Alsace,  the  same  to  be  incorporated  with  the 
Crown  of  France,  but  subject  to  a  proviso  that  France 
should  be  bound  to  leave  the  barons  of  Fleckenstein  in 
the  liberty  and  possession  they  had  theretofore  enjoyed 
as  dependent  on  the  Empire,  and  the  King  of  France 
should  rest  content  with  the  rights  that  had  l)elonged 
to  the  House  of  Atistria.  That  the  Treaty  of  Munster 
was  ratified  by  the  Treaty  of  Nimeguen,  1679,  by  the 
Treaty  between  England  and  Spain,  1680,  by  the  Truce 
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of  Satisbonj  1688,  by  the  Treaty  of  Rysrucick^  1697,  by  QueaCs  nench. 
the  Treaty  of  Utrecki,  1713,  by  the  Treaty  of  Aix  la        ^^^^' 
Ckapdk,  1748,  by  the  Treaty  of  Paris,  1763,  and  by      i^^^'^o"  ^« 

•'      Book's  Case. 

the  Treaty  of  VersaiUes,  1783. 

That  in  1791  the  father  of  the  suppliant  ceded  to 
him  all  rights  in  the  lordship  of  Sidiz ;  that  the  sup- 
pliant was  then  14*  years  old;  that  in  1793  the  sup- 
pliant and  his  father  took  refuge  in  the  Austrian  army ; 
and  afterwards,  in  the  same  year,  by  a  decree  of  the 
department  of  the  Lower  RAiney  they  were  declared 
emigrants  and  their  property  confiscated ;  and  that  it 
was  afterwards  seized  and  part  of  it  sold,  the  rest 
continuing  in  the  possession  of  the  Fretich  government 
till  1814  and  1815.  That  the  suppliant's  father  died 
in  1797. 

The  petition  then  stated  certain  provisions  of  the 
Treaties  of  Paris  of  1814  and  1815,  and  two  Conven- 
tions incorporated  therein  (see  p.  234,  post),  providing 
for  the  indemnification,  by  the  French  Government,  of 
British  subjects  whose  property  had  been  unduly  con- 
fiscated by  it,  and  for  the  examination  of  the  claims  by 
commissioners.  It  appeared  that  by  one  of  these  pro- 
^^isioDs  three  months  were  allowed  to  claimants  resident 
in  Europe  for  presenting  their  claims ;  and,  by  another, 
&  capital  producing  an  annuity  of  3,500,000  francs 
to  be  inscribed  in  the  great  book  of  the  public  debt 
^  trance^  was  provided  as  a  guarantee  fund  for  the 
claimants;  and  there  was  a  proviso  for  furnishing 
'ortber  sums  if  necessary  towards  the  satisfaction  of  the 
cltima.  The  petition  then  referred  to  the  Treaty  of  Com- 
"^ce  of  1786  ;  as  to  which  see  pp.  235  and  277,  post. 
Certain  cases  were  then  mentioned  in  which  claims 
M  been  allowed. 

p  4 
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Volume  Fill.        The  petition  then  stated  that,  by  a  commission  under 

^^^^ the  Great  Seal,  dated  27th  December  1815,  Colin  Alex- 

Baron  Dk      ajidcr  Mackenzie  and    four  others   (see  p.  236,  post) 

BoDL  s  Case.  ^  *  * 

were  appointed  commissioners  of  liquidation,  arbitration 
and  deposit,  for  the  purpose  of  carrying  into  effect, 
on  the  part  of  Great  Britain^  the  provisions  above 
mentioned.  That  on  12th  January  1816,  being  within 
three  calendar  months  from  the  signing  of  the  con- 
ventions, the  suppliant,  finding  that  the  British  com- 
missioners had  not  arrived  in  France^  and  being  then 
in  the  Russian  service,  delivered  a  memorial  of  his 
claim  as  a  British  subject  under  the  convention  of 
1815  to  the  Russian  ambassador  at  PariSy  who  had 
engaged  to  transmit  the  same  to  the  Duke  de  Richeliettj 
then  Prime  Minister  to  the  King  of  France  and  his 
Minister  (or  Foreign  Affairs,  to  be  forwarded  by  him 
to  the  mixed  commission  mentioned  in  the  said  con- 
vention, and  composed  of  an  equal  number  of  £»- 
glishmen  and  Frenchmen ;  which  commission  had  not 
then  entered  upon  its  duties  or  begun  to  sit.  That,  on 
9th  Febniaty  1816,  the  memorial  was  forwarded  to  the 
Duke  de  Richelieu^  accompanied  by  a  request  that  he 
would  cause  it  to  be  transmitted  to  the  commissioners 
of  liquidation,  or  return  it  to  the  Russian  ambassador. 
That  the  Duke  de  Richelieu  sent  a  letter  to  the  sup- 
pliant, stating  that  he  considered  the  claim  inadmis- 
sible, inasmuch  as  the  suppliant's  father  was  a  German  / 
but  the  Duke  did  not  return  the  memorial.  That 
the  letter  was  shewn  by  the  suppliant,  on  the  19th 
February  1816,  to  the  British  ambassador,  who  was  of 
opinion  that  the  Duke  de  Richelieu  entertained  an  erro- 
neous view,  and  that  the  suppliant  was  a  British  subject, 
and  stated  that  he  would  himself  see  C.A.  Mackenzie^  the 
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English  chief  commissioner,  on  the  subject.     That  the   Queen's  jtcnch, 

suppliant  was  unable  to  meet  with  C  A.  Mackenzie  until  ^ 

(he  22nd  Febmary  1816,  when  he  communicated  the     „^*"^"i^" 

^  '  I3onK*s  Caw. 

Duke  i/^  Bichelietis  letter  to  C  yjf.  Mackenzie^  and  at  the 
same  Ume  delivered  to  him  a  memorial  of  his  claim 
against  the  French  Government ;  when  C  A.  Mackenzie 
ioformed    him  that  he    (C  A.  M.)   concurred   in    the 
opinion  that  the  Duke  de  Richelieu  had  taken  an  erro- 
neous view,  and  that  the  suppliant  was  entitled  to  the 
benefit  of  the  convention,  and  that  the  said  Duke  de 
Bitkdieu  had   done    wrong    in    withholding   the   said 
nemorial,  and  that  he  ought  to  have  transmitted  it  to 
tke  commission,  as  being  the  proper  authority  to  judge' 
opon  such  cases ;  but,  at  the  same  time,  C.  A.  M,  iii- 
(Nmed  the  suppliant  that  the  register  of  claims  which 
contained  the   names  of  claimants  resident  in  Europe 
lud  been  closed  the  day  before,   namely,  on  the  21st 
Febniary ;   and  that  he  would  consult  with  the  coni- 
nissiioners,  and  the  suppliant  should  be  informed  what 
*as  to  be  done.     That  the  suppliant  was  required  to 
produce  a  certificate  from  the  Duke  de  Richelieu^  stating 
^  he  had  preferred  his   claim  to  the   French   Go- 
vernment, through  the  Duke  de  Richelieu^  before  20th 
tAnuny.     That  he  was  informed  by  C  A.  Mackenzie 
^apon  the  production  of  such  a  certificate,  his  name 
would  be  inserted  in  the  register  of  claimants :  and,  in 
coQseqaence  of  such  information,  he  presented  a  me- 
Bwrial   to   the    Duke  de   Richelieu^    from    whom,    on 
4e29lh  March  1816,  he  received  an  answer  formally 
flying  that  he  had  received  the  claim  on  9th  Ftb- 
'^  1816.     That  he  communicated  the  answer,  on 
^  March  1816,  to  C.  A.  Mackenzie.     That,  at  the 
^^VgeslioQ  of  the  British  commission,  he,  on  4th  April 
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Voiunu  yjir.    1816,  presented  to  the  commissioners  a  nxore  detail 

"____    memorial  of  his  claims,  which  the  petition  descril> 

Baron  Di       That,  at  a  subsequent  interview  with  C.  A,  Mackenz 
BoDK*8  Case.  '  ^ 

that  gentleman  informed  him  that  the  French  comm 

sioners  were  perfectly  satisfied  that  the  Duke  de  Richel 

had  formed   an  erroneous  opinion    on   the  subject 

nationality,  but  that,  as  his  expressed  opinion  must 

a  certain  manner  be  a  guide  for  them  to  act  by,  tbc 

could  not  act  counter  to  it  without  documentary  eip 

dence  establishing  the  suppliant's  nationality.      Th 

he  was  likewise  informed  by  his  French  agent  in  Part 

who  had  seen  the  French  commissioners  on  the  subjec 

'that  they  would  make  no  difficulty  as  to  inserting  h 

name  upon  the  list  as  soon  as  it  should  be  brought  in 

regular  way  before  them.     The  petition  then  stated  th 

certain  evidence  on  the  subject  had  been  transmittc 

to  the  commissioners.     That,    on  29th  August   181- 

the  British  commissioners  sent  to  the  French  commi 

sioners  a  list  of  sixteen  claimants  under  the  Conventii 

No.  7,  with  a  letter  stating  that  the  British  comm~ 

sioners  had  discovered  that  these  sixteen   claims  h 

been  inadvertently  omitted  to  be  registered  in  the  I 

closed   and   signed   by    them    on    21st   February  pi 

ceding,   and  assuring   the  French   commissioners   tl 

these  claims  had  been  presented  to  them   before  1 

/signing  of  the  said  list,  but  had  escaped  their  secreta 

in  consequence  of  the  great  number  of  papers  he  b^ 

and  the  hurry  he  was  in  when  he  prepared  the  list^  am 

therefore  begged   the  French  commissioners  to  admi 

these  sixteen  claimants  in  the  said  list.    That,  on  7th  (k 

tober    1816,   the   French   commissioners    informed  th 

British    commissioners    that  the    French  Governmei 

acquiesced  in  their  request     The  petition  then  state 
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several   communications   with    the    comoiissioners,    in   Q«een*s  Bench, 

which  the  latter  required   additional  evidence;  and  it 

alleged  that  they  had  fallen  into  several  errors,  resulting     f^'?"iS^ 
b  a  delay  of  the  recognition  of  his  claim  till  1818,  when 
the  mixed  commission  was  dissolved.     It  further  stated 
ictse  laid  by  him  before  counsel,  and  a   favourable 
opinion  thereon. 

That,  by  a  Convention  between  Great  Britain  and 
htmce^,  signed  at  Paris^  25th  April  1818,  for  the  final 
imngement  of  the  claims  of  British  subjects  against  the 
fmeh  GoTcrnment,  it  was  agreed  that,  in  order  to  effect 
the  payment  and  entire  extinction  as  well  of  the  capital 
B  the  interest  thereon  due  to  British  subjects,  of  which 
the  payment  had  been  claimed  by  virtue  of  the  said 
first  mentioned  Convention,  there  should  be  inscribed 
in  the  great  book  of  the  public  debt  of  France  a  per- 
petual annuity  of  8,000,000  of  francs,  representing 
a  capital  of  60,000,000  of  francs,  to  bear  interest  from  ' 

the  22nd  March  1818.  And  <<  that,  upon  the  nego- 
tiitioos  between  the  British  and  French  Governments, 
vbich  led  to  the  said  Convention  of  1818,  the  sum 
gnnted  by  France^  by  way  of  final  arrangement  of  the 
daims  made  by  British  subjects,  was  expressly  in- 
creased and  augmented  for  the  specific  purpose  of  pro- 
ving for  the  liquidation  of  your  suppliant's  claims 
^gmi  the  French  Government  in  respect  of  the  loss  of 
liis  said  property  at  Sultz^^  {a). 

That  by  stat.  59  G.  3.(6),  after  reciting  the  ap- 
PWtUnent  of  the  said  C  A.  Mackenzie^  &c.,  as  com- 
>tisdoners  of  liquidation,  arbitration  and  deposit,  and 
*l>o  that  the  commissioners   had    caused    to   be   in- 

(«)  See  p.  S67.  note  (a).  (6)  Ch.  31.  sect  1. 
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I'oiumc  VI iL    scribed  in  a  re^rister  the  names  of  all  the  claimants  who 

1815. 
_     * had  presented  themselves  within  the  period  prescribed 

BouK^  c^*e.     ^y  ^^^  Convention,  and  had  liquidated  and  caused  to  be 
paid  certain  sums  therein  mentioned ;  and  also  that  the 
said  C  A.  Mackenzie  and  two  others  of  the  said  commis- 
sioners had,  by  conimission  under  the  Great  Seal,  dated 
15th  June  1818,  been  appointed  commissioners  of  liquid- 
ation, arbitration  and  award,  for  the  purpose  of  acting 
on  behalf  of  his  Majesty  in  England^  according  to  the 
provisions  of  all  the  several  Conventions  thereinbefore 
recited,  and  to  take  into  consideration  all  the  claims  of 
his   Majesty's  subjects  which   might  have  been  at  due 
times  and  in  proper  form  presented  to  them ;  and  also 
reciting  that  the  remaining  two  of  the  first  named  five 
commissioners  had,  by   commission    under   the  Great 
Seal,  been  nominated   and  appointed  commissioners  of 
deposit,   to  receive  from  the   Government  of  his  most 
Christian  Majesty  at  Paris  the  inscriptions  to  be  de- 
livered over  to   British  commissioners  in  and  by   the 
several  Conventions  thereinbefore  mentioned ;  and  that 
it  was  expedient  to  provide  for  the  execution  of  the 
powers    vested    in   the  said  several  commissioners :    It 
was  enacted  that,  in  order  to  enable  the  said  commis- 
sioners  of  Tujuidation,  arbitration  and  award  to  com- 
plete the  examination  and  liquidation  of  the  claims  of 
such  persons  who  should  have  caused  their  names  and 
claims  to  be  duly  inserted  in  the  said  registers,  it  should 
be  lawful    for  the  said  commissioners,  and   they  were 
thereby  authorized    and  empowered,    subject   to  such 
deductions  of  two  per  cent,  as  therein   mentioned,  to 
apportion,  divide  and  distribute    the  several  sums    of 
money  stipulated  by  the  said  several  Conventions  to  be 
provided  by  Frames  and  to  order  the  same  to  be  paid 
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to  and  among  the  several  claimants  whose  names  were   Q»een's  liench, 

duly  entered  in  the  said   registers;  and,   where  such 

daimants  should  have  been  or  should  be  adjudsced  to     „^*'?",P" 

•'       °  BoDk  s  Case. 

be  entitled  to  payment  in  the  whole  or  in  part  of  their 
demands,  to  pay  the  sum  adjudged  to  them  in  Tull,  if 
the  sums  received  and  thereafter  to  be  received  for  that 
parpose  from  the  French  Government  should  be  found 
sufficient  for  the  payment  in  full  of  all  the  claims  which 
should  be  adjudged  to  be  within  the  intent  and  meaning 
oTthe  said  several  Conventions,  or  any  of  them;  or  in 
part  payment  thereof  in  rateable  proportions,  if  the  said 
sums  should  be  insufficient  for  the  payment   of  such 
daims  in   full;   and  that  such  payment  in  full,   or  in 
part,  and  any  rejection  of  any  such  claims  as  should  by 
the  said  commissioners,  on  appeal    to  his  Majesty  in 
council  in  manner  thereinafter  mentioned,  be  adjudged 
not  to  be  within  the  true  meaning  of  the  said  Conven- 
tions or  any  of  them,   should   be  respectively  final  and 
condusive,  and  should  be  held  to  be  in  full  and  entire 
discharge  of  the  French  Government  and  of  his  Majesty's 
Government  from  any  demands  in  respect  of  any  claims 
Ming  within    the   object   and   true  intent,   effect  and 
BKaning  of  the  said  Conventions,  or  any  of  them,  and 
*hich  had  been  inserted   in    the  said  registers  during 
•ny  period  allotted  for  that  purpose  by  the  several  Con- 
tentions.   And  by  the  said  act  it  was  further  enacted  (a) 
that,  during  the  time  that  any  capital  inscribed  in  the 
V^  book  of  the  public  debt  of  France^  in  pursuance 
>nd  for  the  purposes  of  the  several  Conventions  therein- 
Wbre  recited,  or  any  part  of  such  capital,  should  remain 
'^the  names  of  the  said  commissioners  of  deposit,  and 

(a)  Sect.  16. 
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Volume  nil    should  not  have  been  appropriated  to  the  liquidation  of 

[ any  claims  of  his  Majesty's  subjects  under  the  said  Cou- 

Haron  Dk      yentions  or  any  of  them,  it  should  be  lawful  for  the  said 

liODK  a  Cu.se*  •' 

commissioners  of  deposit,  on  receiving  directions  to  such 
effect  from  his  Majesty's  principal  Secretary  of  State  for 
Foreign  Affairs,  and  from  the  Commissioners  of  his 
Majesty's  Treasury  of  the  United  Kingdom  of  Greai 
Britain  and  Ireland f  or  any  three  of  them,  to  sell  and 
dispose  of  the  whole  or  any  part  of  such  capital  so 
inscribed  in  the  said  great  book  of  the  public  debt  of 
Franccy  and  so  unappropriated,  and  to  transfer  the 
proceeds  of  such  sale  to  Eiigland  to  the  commissioners 
of  liquidation,  arbitration  and  award  under  that  act,  to 
be  by  them  invested  in  Exchequer  bills,  or  other  public 
securities  bearing  interest,  for  the  purpose  of  being 
applied  to  the  payment  or  liquidation  of  any  of  such 
claims,  or,  in  case  all  such  claims  should  be  paid  or 
liquidated,  for  such  other  purposes  as  the  said  Commis- 
sioners of  the  Treasury  for  the  time  being,  or  any  three 
of  them,  should  direct  the  said  commissioners  of  liquid- 
ation, arbitration  and  award  to  apply  the  same.  And 
that  all  such  Exchequer  bills,  or  other  public  securities 
bearing  interest,  should  be  deposited  in  the  hands  of 
the  Governor  and  Company  of  the  Bank  of  England 
to  the  account  of  and  in  the  names  of  the  commissioners 
of  liquidation,  arbitration  and  award  under  that  act, 
and  should  be  and  remain  in  the  names  of  such  com- 
missioners for  the  time  being,  to  be  sold,  and  the  pro- 
duce thereof  paid  and  applied  for  the  purposes  therein 
specified. 

That,  in  the  year  1819,  as  soon  as  the  suppliant 
learned  that  the  British  commissioners  had  returned  to 
London^  and  ascertained  the  spot  at  which  they  had 
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established  their  office,  he  delivered  to  them  a  detailed   Queen's  Bench, 

schedule   of  his   different  claims.     The   petition  then    '  _ 

set  forth  several  communications  between  tlie  sup-  Bodi?"(Sm? 
pliant  and  the  commissioners,  and  stated  that  he  was 
not  aware  that  his  name  and  claim  had  not  been  placed 
on  the  register  at  Paris  until  Ist  Julj/  1828^  when  it 
■ras  ascertained  that  neither  his  name  nor  claim  had 
been  placed  on  the  register  of  claimants  until  long  dfter 
llie  passing  of  the  said  act  of  parliament. 

The  petition  then  set  forth  an  award  of  the  commis- 
sioners, dated  SOth  April  IS22,  rejecting  the  claim,  and 
scaling  the  grounds  of  the  rejection  at  full  length. 

"  And  your  suppliant  further  sheweth  that  he  is 
£B.cIvised  and  believes  that  the  said  award  is  founded 
KJfriroughout  upon  erroneous  views  of  the  facts  of  your 
B^Kjppliant's  case,  as  well  as  upon  gross  and  absurd  mis- 
t  ^[^kes  in  point  of  law :  amongst  others,"  &c. :  then  fol- 
I  «=i»wed  the  objections,  supported  by  a  reference  to  other 
c9  decisions  of  the  commissioners. 

That  he  appealed  against  the  award  of  the  commis- 

^moDers,  and,  on  23d  June  1 823,  his  appeal  was  heard  be- 

*«3Tethe  Privy  Council,  which  confirmed  the  award.    That 

^^^fterwards,  on  petition,  the  suppliant  was  heard  before 

*Xie  Privy  Council  on  the  question  whether  they  could 

'■•'^Mar  the  appeal  or  send  the  case  back  to  the  commis- 

^mers:    and  the  Council  were  of  opinion   that  they 

b^  not  the  power  of  doing  either,  and  gave  their  judg- 

'■nent  accordingly,  accompanied  by  a  remark  that  the 

decision  had  been  approved  by  his  Majesty  in  council, 

l*«d  been  certified  to  the  commissioners,  and  that,   in 

^^^Qsequence   of  that   decision   so   certified,  the   funds 

b^  been  actually   divided    amongst  other   claimants, 

•^  it  was  therefore  clear  there  could  be  no  redress* 


\ 
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Volume  Fin. 
184  5. 
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That,   at  the    time   of  the   giving   of   the  last   m^s- 
tioned  judgment,   upwards  of  one  million  sterling  wr^ 
mained  in  the  hands  of  the  said  commissioners,  whi^^ 
fact  appears  by  the  accounts  rendered  by  them. 

Then   followed  objections  to  the  grounds  on  wbi^^*^ 
it   was   alleged  that   the  commissioners   had   decide-^* 
The   petition    then    stated  that,   after  the  rejection    ^f 
the  claim  by  the  commissioners,  and  after  the  confirr^^- 
ation  of  the  award  of  rejection  by  the  Privy  Council,  tt^c 
suppliant  presented  a  memorial  to  the  proper  authoriti  ^ss 
in  France^  praying  for  compensation  out  of  the  fund  pr^o 
vided  in  France  for  the  indemnity  of  persons  wh<>^» 
property  had  been  confiscated  on  the  ground  of  th^ir 
emigration ;  upon  the   face  of  which  memorial  it  w-ibs 
stated  that  his  claim  was  so  made  conditionally,  with     a 
view  to  meet  the  event  of  his  not  succeeding  in  his  claim 
upon  the  British  Government:  but  the  claim  was  re- 
jected by  the  French  Government  on  the  express  ground 
that  all   foreigners  were  excluded  from  the  benefit  of 
the  law  providing  indemnity  for  emigrants,  and  that  h^ 
was  a  British  subject  whose  claims  against  France  hvM 
been  paid  in  the  form  of  a  compromise  by  the  Frenck 
Government  under  the  arrangement  ratified  and  carried 
into  effect  by  the  Convention  of  1818. 

The  petition  then  stated  proceedings  before  a  Com- 
mittee appointed  by  the  House  of  Commons  to  examine 
the  claim,  which,  however,  did  not  report  before  tlie 
dissolution  of  parliament;  and  further  steps  taken  by 
the  petitioner,  but  unsuccessfully,  to  obtain  a  recognition 
of  his  claim  by  the  next  House  of  Commons. 

That,  after  payment  of  all  the  claims  of  the  duly 
registered  claimants  which  have  been  established,  a 
large  surplus  remained  in  the  hands  of  the  said  com- 
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missioners  of  deposit,  which  surplus  has  since  been  paid    Q^uen't  Bench. 

to    the  Lords   Commissioners   of  his    late   Majesty's  ' 

Treasury.     That  the  suppliant  had  reasons  (which  he     W^*J^"(?!L 

stated)    for  believing   that  one   of  the   commissioners 

diflfered  from  the  opinion  of  his  colleagues ;  that  [com- 

nissioner  stating  that  he  found  the  Duke  de  Richelieu 

icknowledged  the  receipt  of  the  claim ;  and  that  he 

(the  commissioner)  was  of  opinion  that  the  presentation 

was  valid,  and  not  contrary  to  what  the  Convention 

prescribed;  that  it  was   not   said   in   the   Convention 

that  the  claims  must  be  presented  exclusively  through 

tise  British  commissioners;    and  that  he   found    the 

xnegister  had  been  reopened  to  admit  other  claimants. 

That,  attempts  have  been  made,  on  the  suppliant's 
Irp'g'hal^  to  obtain  inspection  of  the  documents  relating 
his  claim ;  but  that  certain  of  these,  which  he  de- 
:Tibed,  were  stated  to  him  to  be  missing. 
That,  in  the  then  last  Trinity  term,  the  suppliant 
Dved  the  Court  of  Queen's  Bench  {a)  for  a  rule  calling 
^Ipoo  the  Lords  Commissioners  of  the  Treasury  to  shew 
why  a  writ  of  mandamus  should  not  issue,  com- 
andiog  them  to  pay  to  him  the  amount  of  the  surplus 
by  the  commissioners  of  deposit,  mentioned  in  stat. 
"^S  G.  S.  c.  31.,  to  the  Lords  of  the  Treasury,  or  so  much 
'^ftBereof  as  might  be  sufficient  to  indemnify  the  suppliant 
4oT  the  loss  of  immoveable  property  in  Lama*  Alsace  un- 
duly confiscated  by  ih^ French  authorities;  which  motion 
"^vas  founded  upon  an  affidavit  made  by  the  suppliant, 
wberein  he  stated  in  substance  the  whole  or  the  greater 
liATt  of  the  facts  hereinbefore  set  forth.     That,  upon 
^motion,  the  suppliant's  counsel  drew  the  attention 
L  ^  the  Court  to  those  parts  of  the  affidavit  which  shewed 


(a)  In  re  Barm  De  Bode,  6  DowL  P,  C.  776. 

^oj-nu.  N.  S.  2 


224.  Q.B.   MICHAELMAS  VACATION, 

Volume  Fill,    that  the  funds  paid  by  the  French  Government  under 
'        the  several  Conventions  of  1815  and  1818  were  re- 


Baron  Db 
BoDE*8  Case. 


ceived  by  the  Crown  in  the  capacity  of  trustee  for  such 
of  its  subjects  as  had  been  injured  by  French  spoliation, 
and  who  came  within  the  terms  of  those  conventions, 
and  the  Crown  had  entered  into  an  implied  engagement, 
both  with  the  French  Government  and  the  British  sub- 
jects interested,  that  the  funds  should  be  distributed  in 
accordance  with    those   conventions;    and  his   counsel 
urged  that,    by  tlie  statute,   the  duty  of  duly  admin- 
istering these  funds  was  removed  from  the  Crown  and 
vested  in  the  said  commissioners  in  respect  of  the  re- 
gistered claimants,  and  in  the  Lords  of  the  Treasury 
as  to  any  surplus  which  might  remain  after  the  payment 
of  the  registered  claimants ;  and  that  all  objections  as 
to  his  nationality,  not  only  as  being  a  British  subject, 
but  as  coming  within  the  provision  of  the  conventions, 
was  not  only  unfounded  in  law  and  in  fact,  but  had 
been  abandoned  by  the  French  Government  at  the  time 
when  that  Government  was  alone  interested  in  dimi- 
nishing the  amount  of  claims,  and  long  before  the  sum 
had  been  fixed  which  France  should  pay  by   way   oF* 
final  settlement  of  those  claims.    That  the  Court  refused 
to  grant  the  rule,  and  by  its  written  judgment  assigned 
.  two  grounds  only  for  such   refusal :  the  first  of  whicb. 
grounds  was,  that  the  claim  was  unproved  and  unliqui— ' 
dated,  and  that  the  suppliant  could  not  call  upon  th^ 
depositaries  of  a  gross  fund  to  pay   him  thereout  an^ 
portion  till  he  had  reduced  his  demand  to  a  certainty^ 
and  that  he  could  not  call  upon  these  depositaries  t<3 
ascertain  his  claim,  they  having  no  power  so  to  do,  n  <: 
power  to  hear,  to  inquire,  to  take  proofs,  or  to  dete-an* 
mine ;  that,  merely  as  such  depositaries,  they  had  doi 
of  these   powers;    and   that   no   law   or    statute   Ik^ 
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invested   them   specially  with   such   powers :  and   the  <2iiem*f  BendL 
second   ground    was,   that  the   said   Lords    Commis-  ^^^' 

sioners  held  the  fund  as  the  servants  of  the  Crown,     „®*™°i^ 

'      BoDx*s  Caw. 

inasmuch  as  the  money  was  first  obtained  by  the  exer- 
cise of  the  Royal  functions ;  that  the  suppliant's  claim 
was  beside  the  parliamentary  appropriation  of  any  part 
of  that  fund;  and  that  the  residue  had  now  reverted  to 
the  Crown,  and  was  in  the  hands  of  the  Crown,  by 
its  servants ;  and  that  it  was  an  established  rule  that  a 
mandamus  would  not  lie  against  the  servants  of  the 
Crown  merely  to  enforce  the  satisfaction  of  claims  upon 
the  Crown. 

That  the  suppliant  is  informed  and  believes  he  is  en- 

'titled.to  relief  by  petition  of  right  in  respect  of  any 

^Um  which  he  may  have  upon  the  Crown,  and  whether 

^lesame  be  of  a  liquidated  or  an  unliquidated  nature. 

*3liat  the  value  of  immoveable  property  in  Lower  Alsace^ 

^o   lost  by  the   suppliant,   together   with   the  interest 

I^yable   thereon,  according  to  the  terms  of  the  first- 

^^entioned  Convention,  amounted,  on  Isl  January  1819, 

^  the  sum  of  13,320,885  francs,  10  sous  and  a  half,  of 

-^^ench  money,  being  of  the  value  of  532,835/.  85.  4flf.  of 

^^gUsh  money ;  and  the  suppliant  accordingly  claimed 

^at  amount  before  the  commissioners  of  arbitration, 

^^uidation  and  award. 

^  All  and  singular  which  matters,  by  your  suppliant 

^bove  in  his  petition  alleged,  your  suppliant  is  ready  to 

Verify  in  such  ways  and  manners  as  may  be  convenient. 

*'Your  suppliant  therefore  most  humbly  prays  that 

your  Majesty  will  be  graciously  pleased  to  order  that 

tight  be  done  in  this   matter ;   and   to  indorse  your 

Royal  declaration  hereon  to  that  effect,  and  to  refer  the 

petition,  with  such  your  Royal  order  and  declaration 

a2 
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Volume  viiL  thereon,  to  your  Majesty's  High  Court  of  Chancery  at 
JVestmtnster ;    and  that  this  petition  may  be  duly  re- 


BoDK*sCaL.  ceived  and  enrolled;  and  that  your  Majesty's  Attorney 
General,  being  attended  with  a  copy  thereof,  may  be 
required  to  answer  the  same ;  and  that  your  suppliant 
may  henceforth  prosecute  his  complaint  herein  in  such 
court,  and  take  such  other  proceedings  herein  as  may 
be  necessary,  against  the  said  Attorney  General  as  re- 
presenting the  rights  and  interests  of  your  Majesty,  and 
also  against  such  other  persons,  if  any,  as  need  may 
require ;  and  that,  for  that  purpose,  your  suppliant  may 
have  leave  to  make  such  Attorney  General,  and  such 
other  persons  as  aforesaid,  parties  hereto,  and  to  pray 
to  obtain  such  relief  in  the  matters  aforesaid  as  under 
the  circumstances  hereinbefore  stated  shall  be  just. 
And  your  suppliant,  as  in  duty  bound,  shall  ever  pray," 

&C. 

"  J,  Manning/* 

««  Whitehall,  December  10th  18S8. 
"  Her  Majesty  is  pleased  to  refer  this  petition  to  her 
High  Court  of  Chancery,  to  consider  thereof,  and  to  do 
what  is  right  and  proper  therein. 

"  2d  February  1839.  "  J.  Russell.'' 

"  Let  right  be  done. 

Cottenham  C." 

"  Whereupon  the  said  Chancellor,  by  certain  letters 
patent  of  the  said  Lady  the  now  Queen,  directed  to  (a) 
Martin  John  West,  John  FarqyJiar  Fraser,  StUton  Sharpe^ 
John  Elijah  Blunt,  Edward  Vaiighan  Williams  and 
Edward  Smirke,  Esquires,  five,  four,  three  or  two  of 
them,  to  inquire  upon  the  oath  of  good  and  lawful 
men  of  the  county  of  Middlesex,  as  well  within  liberties 

(a)  Sic. 
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as  withoot,  by  whom  the  truth  might  best  be  known,  of  Qwm'i  Bench, 


1845. 


all  and  siDj^ular  the  matters  in  the  said  petition  specified 

and  contained,  the  tenor  of  which  letters  patent  follows      Baron  D« 

'^  Boot's  Cue. 

ID  these  words* 

^^  Victoria^  by  the  grace  **  &&,  *^  to  our  faithful  and  be- 
bfed  Mariin  John  fVesi^  John  Farquhar  Fraser^  Sutton 
Shtarptj  John  Elijah  Blunts  Edward  Vaughan  Williams 
and  Edward  Smirke^  Esquires,  barristers  at  law,  greet- 
ing: Whereas,  by  a  certain  petition  lately  presented  to 
us  by  our  beloved  and  faithful  subject  Clement  Joseph 
JUlip  Pen  De  Bode^  Knight,  Baron  De  Bode,  and  of 
the  holy  Roman  Empire,  we  have  been  informed  "  &c« 
31ere  followed  the  statement  of  the  petition  in  totidem 
^lerbiSf  only  omitting  the  offer  to  verify  the  statement, 
««id  the  prayer. 

^  We,  willing  that  what  is  just  in  this  behalf  should 

(%  done,  have  assigned  you  or  any  five,  four,  three  or 

^wo  of  you,  by  the  oath  of  good  and  lawful  men  of  the 

^^^unty  of  Middlesex,  as  well  within  liberties  as  without, 

^^7  whom  the  truth  of  the  matter  may  be  best  known,  to 

^^c|uire  of  the  truth  of  all  and  singular  the  matters  in 

^^^  said  petition  contained  and  specified.     And  there- 

*^>^  we  command  you  that,  at  such  day  and  place,  or 

^^jrs  and  places,  as  you,  or  any  two  or  more  of  you, 

^«^all  appoint  for  that  purpose,  you,  or  any  two  or  more 

^^^  you,  diligently  set  about  the  premises,  and  do  and 

^^ccnte  all  and   singular  the   matters  aforesaid  with 

^fi^;    so  that  as  well  the   inquisition,   as   all  other 

^Xi3lter8  by  you,  or  any  two  or  more  of  you,  taken  and 

done  in  the  premises,  you,  or  any  two  or  more  of  you, 

send  and  certify  to  Us  in  Our  Chancery,  under  your 

sesls  or  the  seals  of  you,  or  any  two  or  more  of  you,  and 

the  seals  of  those  persons  by  whom  such  inquisition  shall 
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Foiume  Fill,    be  made,  distinctly  and  openly  without  delay,  together 
!_  with  these  Our  letters  patent.     We  also  give  full  power 

BoDi^s^^Mu  *°*^  authority  to  you,  or  any  two  or  more  of  you,  to 
call  and  procure  to  appear  before  you,  or  any  two  or 
more  of  you,  all  persons  whomsoever  fit  to  be  examined 
in  the  prembes,  and  their  examinations,  they  having 
been  first  duly  sworn  before  you,  or  any  two  or  more 
of  you,  to  receive  and  take.  And  We  also,  by  the 
tenor  of  these  presents,  command  Our  sheriff  of  Our 
county  of  Middlesex  that,  at  a  certain  day  and  place,  or 
certain  days  and  places,  which  you,  or  any  two  or  more 
of  you,  shall  appoint  for  that  purpose,  and  on  Our  part 
make  known  to  him,  he  cause  to  come  before  you,  or 
any  two  or  more  of  you,  so  many  and  such  good  and 
lawful  men  of  his  bailiwick,  as  well  within  liberties  as 
without,  by  whom  the  truth  of  the  matter  in  the  pre« 
mises  may  be  better  known  and  inquired  into.  And 
We  also,  by  the  tenor  of  these  presents,  strictly  com- 
mand all  and  singular  justices,  mayors,  sheriffs,  bailiffs, 
officers,  ministers,  and  all  other  Our  faithful  subjects  of 
our  said  county  of  Middlesex^  as  well  within  liberties  as 
without,  that  to  you,  in  the  execution  of  these  presents, 
they  be  attendant,  obedient,  aiding  and  assisting,  in  such 
manner  as  you,  or  any  two  or  more  of  you,  shall  make 
known  to  them  on  our  behalf.  In  witness  whereof  we 
have  caused  our  letters  patent  to  be  made.  Witness 
Ourself  at  fVesiminsierj  the  2Srd  of  December^  in  the 
fourth  year  of  Our  reign. 

"  By  virtue  of  which  letters  patent  the  said  John 
Farquhar  Fraser,  Edward  Vaughan  Williams  and  JSrf- 
toard  Smirke  returned  a  certain  inquisition,  before  them 
taken,  into  the  High  Court  of  Chancery  aforesaid,  with 
the  said  letters  patent  thereto  annexed,  in  these  words. 
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'^  MiddkseXj  to  wit.     An  inquisition  taken  at  WesU  Queen*i  Bench, 

minster  Hall  in  the  county  of  Middlesex^  on  Wednesday  [__ 

the  15th  June^  in  the  year  of  our  Lord  1842,  and,  by    „^°P* 

adjournment,  on   Thursday  the  16th,  and  Friday  the 

17th,  BXkA  Saturday  the  18th  days  of  the  same  month  of 

^fime^  before  \hkn  FarqtAar  Fraser^  Edward  Faughan 

Williams  and  Edward  Smirke^  Esquires,  by  virtue  of  cer- 

^in  letters  patent  to  ''M.J.  West,  &c.,  "directed,  and 

^o   this  inquisition   annexed,  on  the  oath  of  Richard 

^^^l^enter^  &c.,  "  to  wit  fourteen  in  all,  good  and  lawful 

'''en  of  the  county  of  Middlesex :  who  say,  upon  their 

oath: 

**  That  Clement  Joseph  Philip  Pen  De  Bode^  the  suppli- 

'^^  it]  the  said  letters  patent  mentioned,  is  the  eldest  son 

^*    the  late  Charles  Frederick  Lewis  Augustus  De  Bode, 

^^'on  De  Bode  and  of  the  Holy  Roman  Empire,  and 

_  ^^•■^^erly  a  colonel  of  the  regiment  of  Nassau-Saarbruck 

^    tile  service  of  the  King  of  France^  by  Mary,  his  late 

^*fe,  daughter  of  the  late  Thomas  Kynnersley^  oi  Loxley 

"^^^r-X-,  in  the  county  of  Stafford^  Esquire ;  and  that  the 

^^ici    suppliant's  said   father  was  born   on   the  family 

^^t^te  at  Neuhnf  in    Germany,   and    was    baptised  at 

-^^cta4^ aforesaid ;  and  that  the  said  suppliant  was  born 

^'^   the  said  county  of  Stafford^  in  the  year  of  our  Lord 

^'7*77,  and    was  baptised   at    Uttoxeter^   in    the   same 

county,  on  the  2d  day  of  May  in  the  same  year. 

^^  And  that,  both  since  the  making  of  the  peace  of 
^^^stphaUa,  concluded  between  France  and  the  Holy 
^^^j^an  Empire  on  the  24th  day  of  October  in  the  year 
'  of  oor  Lord  164-8,  and  for  many  centuries  before  that 

!  ^^%  the  lordship  and  land  of  SultZj  otherwise  called 

i  ^^'^l^-am^aaten,    otherwise    called   Soultz-sous-Forits, 

I  ^^tuling  part'  of  the  barony  of  Fleckenstein^  in  the 

I  C  4 
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Voiume  FIJI.    Jate  province  of  Lower  Alsace,  now  called  the  dep^: 

!_  ment  of  the  Lower  Rhiney  in  the  kingdom  of  Fra^g., 

^^s"oiw  ^*^  ®"  ancient  fief  descendible  in  the  direct  male  li ; 
only,  and  not  liable  to  be  aliened  or  encumbered  wici 
out  consent  of  the  grantor  of  the  fief;  and  that  in  tM 
year  1720,  upon  the  failure  of  the  male  line  oft* 
Barons  of  Fleckenstein,  nomination  to  and  investiture  ^ 
the  said  fief  was  made  and  granted  by  the  then  ArcS= 
bishop  of  Cologne  to  Hercules  Mertadec  Prince  of  Roh^ 
Soubise  ;  and  that,  upon  the  death  of  the  last  male  d  ^ 
scendant  of  the  said  Prince  of  Rohan  Soubise^  in  1786, 
belonged  to  the  then  Archbishop  of  Cologne  to  appoi  ■ 
a  new  line  of  feudatories  to  the  same  fief.  And  th.  - 
the  said  Charles  Frederick  Lewis  Augustus,  late  Bar^ 
De  Bode,  obtained  from  him  a  nomination  to  the  sob- 
fief  and  a  grant  thereof,  and  was  invested  by  him  with, 
as  with  a  real  male  fief,  by  the  description  of  the  cas^ 
and  town  of  Soultz,  and  the  villages  of  HermersweilT^ 
Beschweiler,  Meisenthal,  Memelshqfen,  JaegershofeUj  ft.  i 
Lausenscholt,  together  with  the  vassals,  jurisdiction: 
woods,  forests,  chases,  waters,  fisheries,  pasturage,  fr^ii 
chises,  commons,  and  every  thing  belonging  there fc 
without  exception,  in  the  same  manner  as  the  Z^ 
Fleckensteins  had  possessed  them  and  held  them ;  alsc 
the  right  of  high  and  low  jurisdiction,  and  the  profits^ 
arising  therefrom  :  to  hold  to  the  said  Baron  De  Bode 
and  his  legitimate  male  feudal  heirs  of  his  body,  subject 
to  certain  feudal  duties  in  the  said  grant  particularly 
mentioned;  and,  among  others,  that  the  said  Baron  De 
Bode  should  not  sell  or  assign,  sever,  or  deteriorate  the 
said  fiefs,  without  the  consent  of  the  said  Elector  of 
Cologne;  and  that  such  grant  was  then  formally  ratified 
by  the  Chapter  of  Cologne;  and  that  investiture  of  the 
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said  fief  was  then  in  due  form  iriven  by  the  officers  of  Owen's  Bench. 

the  aaid  archbishop  to  the  said  late  baron.  1_^ 

**And,  further,  that,  previously  to  the  Peace  of  IVest-    j^^^L. 
pkaUa^  the  provinces  of  Upper  and  Lower  Alsace  formed 
part  of  the  Empire  of  Germany.    And,  further,  that  the 
£mperor  of  Germany  and  the  King  of  France^  who  had 
long  been  at  war,  were  parties  to  the  said  Peace  of 
f^estfihalia.     And,    further,   that,    by    the  Treaty  of 
Munsier^  which  treaty  formed   part  of  the  Peace  of 
f^^sfiphalia,  the  Emperor  of  Germany,  for  himself  and 
^f  the  House  of  Austria  and  also  the  Empire,  ceded  to 
R'once  all  the  rights  which  they  respectively  had  in 
^^9^  and   Lower  Alsace^  with   all   jurisdiction  and 
^▼ereignty,   subject,  however,   to  ^n  express  proviso 
^^^^  France  should  be  bound  to  leave  the  Barons  of 
^^^ckenstein^  and  all  the  nobility  of  Lovoer  Alsace,  in  the 
'iberty  and  possession  they  had  enjoyed  heretofore,  as 
iininediately  dependent  upon  the  Empire,  so  that  the 
King  should  not  claim  any  royal  superiority  over  them, 
but  should  rest  content  with  the  rights  which  had  be- 
longed to  the  House  of  Austria,  and  which,  by  that 
treaty  of  pacification,  were  yielded  to  the  Crown  of 
trance,  but  without  prejudice  to  the  sovereignty  ac- 
^ired  by  France  under  that  treaty  in  that  which  had 
belcMiged  to  the  House  of  Austria. 

^*  And,  further,  that,  by  the  Treaty  of  peace  concluded 
9S^Vineguen  on  the  Sd  day  of  February  1679,  between 
^  Empire  and  France,  under  the  mediation  and 
guarantee  of  the  King  of  England,  it  was  stipulated 
ihat  the  provisions  of  the  said  Treaty  of  Munster  should 
he  and  remain  in  as  full  force  as  if  its  provisions  had 
been  inserted,  word  for  word,  in  the  said  Treaty  of 
Nimeguen  ;  and  that  a  similar  ratification  was  included 
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Volume  viiL    in  the  Treaty  made  between  the  Kings  of  England  and 

^    Spain  on  the   10th  day  of  June  1680.     And,  further, 

Baron  D«  ^fj^t,  a  new  general  league  having  been  formed  against 
France^  in  consequence  of  the  violation  of  the  Treaties  of 
Westphalia  and  Nimeguetij  William  the  Third,  King  of 
England^  joined  it  by  an  Act  dated  Hampton  Courts 
December  the  20th,  1689.  And,  further,  that  a  similar 
Ratification  of  the  said  Treaty  of  Munster  was  included  in 
the  Treaty  of  Ri/s^ick^  made  and  concluded  on  the  SOth 
day  of  October  1697;  and  also  in  that  of  Utrecht ,  made 
on  the  11th  day  of  April  1713 ;  and  in  that  of  jiix  la 
Chapelle^  made  on  the  18th  day  of  October  H^S;  and 
in  that  of  Parisj  made  on  the  10th  day  of  February 
1763;  and  in  that  of  Versailles'  made  between  the 
Kings  of  England  and  France  on  the  3d  day  of  Sep^ 
tember  1783. 

*^  And,  further,  that  in  the  year  1791  the  said  sup- 
pliant's late  father  made  a  public  cession  of  all  his  rights 
in  the  said  property  in  the  presence  of  the  burghers 
and  vassals  of  the  said  lordship  of  &ult7^  to  the  said 
suppliant.  And,  further,  that,  as  the  said  suppliant 
was  only  fourteen  years  of  age  at  the  time  of  the  said 
cession,  the  said  lordship  and  lands  of  Sxdtz  were  from 
thenceforward  administered  and  governed  in  tlie  name 
of  the  said  suppliant,  by  his  said  late  father. 

"And  that,  in  the  beginning  of  October  1793,  the 
said  suppliant  and  his  father  left  their  residence  at  <Su/te 
and  took  refuge  in  the  Austrian  army,  then  in  the 
neighbourhood.  And,  further,  that,  on  the  10th  day  of 
October  1 793,  by  a  decree  now  remaining  in  the  archives 
of  the  said  department  of  the  Lormer  Rhine^  it  was  de- 
creed by  the  said  department,  in  full  session,  that  the 
individuals  named  in  a  list  which  was  and  is  subjoined  to 
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tbe  said  decree  should  be  declared  emigrants,  and  that   Queen*s  Bench, 
ill  their  property  should  be  confiscated  in  order  to  its        ^^45. 
bdng  sold  or  aliened,  agreeably  to  the  provisions  of  the      Baron  Dc 
laws  relating  to  emigrants ;  and  that  the  list  of  names       ^°''     ^' 
rabjoined  to  the  said  decree  was  as  follows,  ^<  /.  Armann 
Ky.  deuxfrhes  Seltz,—  Bode  de  Soultz  ;"  after  which 
Ukwed  other  names.    And,  further,  that,  in  pursuance 
of  the  said  decree,  the  said  lordship  and  lands  of  StdtZj 
ioduding  a  certain  mansion  and  certain  houses,  mines, 
linds,   and   other  property   forming   part  of  the  said 
Ivdship  and  lands,  were  seized  as  confiscated  by  the 
persons  then  exercising  the  powers  of  government  in 
fwnee^  and  were  thenceforward  treated  as  national  pro- 
perty, and  that  part  thereof  was  afterwards  sold  under 
the  authority  of  the  French  Government,  and  that  the 
residue  thereof  continued  in  the  possession  of  the  French 
Gofernment  until  after  the  restoration  of  the  House  of 
Aiarhm,  in  the  years  1814  and  1815. 

'^  And,   further,   the   suppliant's  late  father  died  in 
^Ksiia  in  the  year  1797. 

'^And,  further,  that,  by  the  fourth  additional  article 
^f  the  definitive  Treaty  of  peace  between  the  Kings  of 
^^tai  Britain  and  France^  concluded  at  Paris  on  the 
^Oih  day  of  May  1814,  it  was  stipulated  that,  imme- 
^*^tely  after  the  ratification  of  that  treaty,  the  commis- 
sioners mentioned  in  the  second  additional  article  of  the 
^^d  treaty  should  undertake  the  examination  of  the 
claims  of  His  Britannic  Majesty's  subjects  upon  the 
^remk  Government  for  the  value  of  the  property,  move- 
Ale  or  immoveable,  unduly  (indHment)  confiscated  by 
^  French  authorities,  as  also  of  the  total  or  partial  loss 
^  the  debts  due  to  them,  or  other  property  unduly 
^^Uined  under  sequestration,  subsequently  to  the  year 
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Volume  nil. 
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Baron  Dm 
BoDK*8  Case. 


1792.  And,  further,  that,  by  the  ninth  article  of  the 
definitive  Treaty  of  peace  between  the  Kings  of  Grem 
Britain  and  France,  signed  at  Paris  on  the  20th  day  o 
November  1815,  it  was  stipulated  that  two  ConventioiM 
added  to  the  said  treaty  should  have  the  same  force  anc 
effect  as  if  inserted  therein.  And,  further,  that,  in  om 
of  the  said  conventions,  entitled  Convention  No.  7m  be 
tween  the  Kings  of  Great  Britain  and  France,  alsc 
signed  at  Paris  the  20th  day  of  November  1815,  it  wai 
provided,  Article  1.,  that  the  subjects  of  His  Britanni 
Majesty  having  claims  against  the  French  government 
who,  in  contravention  of  the  second  article  of  the  Treat} 
of  Commerce  of  1786,  and  subsequently  to  the  1st  da} 
of  January  1793,  had  suffered  in  consequence  of  confisca- 
tion or  sequestration  decreed  in  France,  and  their  hein 
and  assigns,  subjects  of  His  Britannic  Majesty,  should 
conformably  to  the  fourth  additional  article  of  the 
Treaty  of  Paris  made  dX^aris  in  the  year  1814,  be  in' 
demnified  and  paid  after  their  claims  should  have  beei 
recognised  as  legitimate,  and  the  amount  thereof  shoalc 
have  been  fixed,  according  to  the  forms  and  under  the 
conditions  thereinafter  expressed.  And,  further,  thai 
the  fifth  article  of  the  said  Convention  contains  the 
regulation  by  which  the  amount  of  British  claimanti 
in  respect  of  immoveable  property  was  to  be  ascer- 
tained. And,  further,  that,  by  the  seventh  article  of  the 
said  Convention,  it  was  stipulated  that  the  claims  of  the 
subjects  of  His  Britannic  Majesty  arising  from  the 
different  laws  made  by  the  French  Government,  or  foi 
mortgages  upon  property  sequestered,  seized  or  sold  bj 
the  said  Government,  or  any  other  claim  whatsoever  no< 
comprised  in  the  articles  of  the  said  Convention  pre 
ceding  the  said  seventh  article,  and   which  would  \h 


236  Q.  B.   MICHAELMAS  VACATION^ 

Volume  Fill    be  claimed  by  those  who  should  conduct  themselyes  in 

'__    a  manner  contrary  to  public  order. 

Baron  D«  (c  ^|,j    further,  that,    by   a  commission  under   the 

Great  Seal  of  Great  Britain^  bearing  date  the  27th  day 
of  December  I  SI 5,  Colin  Alexander  Mackenzief  George 
Ijewis  Newnhamj  George  Hammond^  David  Richard 
Morierj  and  James  Drummondi  Esqrs.,  were  nominated 
and  appointed  commissioners  of  liquidation,  arbitratioo 
and  deposit,  for  the  purpose  of  carrying  into  effect,  on 
the  part  of  Great  Britain^  the  provisions  contained  in 
the  said  Convention. 

"And,  further,  that,  on  the  12th  day  oi  January 
1816,  being  within  the  said  period  of  three  calendar 
months  from  the  signing  of  the  said  Convention,  the  said 
suppliant,  being  then  in  the  Russian  service,  directed 
a  memorial  of  his  claims  as  a  British  subject,  under  the 
Convention  of  181 5,  to  the  Russian  ambassador  at  Paris^ 
Count  Pozzo  di  BorgOy  who  had  engaged  to  transmit 
the  same  to  the  Duke  de  Richelieu,  then  being  Prime 
Minister  to  the  King  of  France  and  his  Minister  for 
Foreign  Affairs,  to  be  forwarded  by  him  to  the  mixed 
commission  mentioned  in  the  said  Convention,  and  com- 
posed of  an  equal  number  of  English  and  French  com- 
missioners; which  mixed  commission  had  not  then 
entered  upon  its  duties  or  begun  to  sit,  the  English 
members  of  the  commission  not  then  having  arrived 
in  France.  And,  further,  that  on  the  9th  day  of  Fe^ 
binary,  1816,  the  said  memorial  was  forwarded  by  the 
said  Count  Pozzo  di  Borgo  to  the  said  Duke  de  Riche^ 
lieu,  so  being  such  minister.  And,  further,  that  the 
said  Duke  de  Richelieu  sent  a  letter  to  Count  Pofzxo  di 
Borgo  to  be  communicated  to  the  said  suppliant,  stating 
therein  that  he  considered  the  claim  of  the  said  sup- 
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Foiume  viii.    after  the  time  limited  by  the  ninth  article  of  the  Conven- 

• !___  tion  of  the  20th  November  1815,  and  not  admitted  until 

BoM^s^cSsL  ^^^  authority  of  the  Lords  Commissioners  of  His 
Majesty's  Treasury  was  given  for  that  purpose,  on  the 
5th  May  1826 ;  and  the  residue,  that  is  to  say,  the  sum 
of  200,000/.  and  upwards,  was  paid  into  the  Bank  of 
England  on  the  Government  account,  by  direction  of  the 
Lords  of  His  Majesty's  Treasury,  in  pursuance  of  the 
said  act  of  the  59th  year  of  the  reign  of  King  George 
the  Third,  chapter  31. 

**  And,  further,  that  the  value  of  the  immoveable  pro- 
perty in  Lower  Alsace^  so  lost  by  the  said  suppliant,  to- 
gether with  the  interest  payable  thereon  according  to  the 
terms  of  the  said  first  mentioned  Convention,  amounted, 
on  the  1st  January  1819,  to  the  sum  of  9,106,650  francs, 
being  of  the  value  of  364<,266/.  English  money. 

<^  In  witness  whereof,  as  well  the  said  commissioners 
as  the  jurors  aforesaid  have  to  this  inquisition  set  their 
hands  and  seals,  at  the  place  and  on  the  day  and  year 
above  mentioned,  that  is  to  say,  this  ]8tli  day  of  Ji/;ie 
aforesaid. 

"  Whereupon  Sir  Frederick  Pollock^  Knight,  At- 
torney General  of  the  Lady  the  now  Queen,  who  for  the 
said  Lady  the  Queen  now  in  this  behalf  prosecutetb, 
being  asked  by  the  Court  here  if  he  has  or  knows  or 
wishes  to  say  any  thing  why  the  said  suppliant  should 
not  have  such  relief  in  this  behalf  as  aforesaid,  prayed  a 
day  to  imparle  with  the  counsel  of  the  said  Lady  the 
Queen  until  the  10th  of  November  a.  d.  1842:  and  it 
was  granted  to  him,  &c. 

At  which  day,  to  wit  on  the  10th  of  November  in 
the  year  last  aforesaid,  before  the  said  Lady  the  now 
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Volume  Fill,   ta'med,  speciBed  and  set  forth  did  not,  nor  did  any  or 
!_.  either  of  them,  accrue  to  the  said  suppliant  within  six 

^d^*Sm.  y^^^  °®*^  before  the  presenting  and  exhibiting  the  said 
petition  by  the  said  suppliant  to  our  said  Lady  the 
Queen :  wherefore  he,  the  said  Sir  Frederick  PcUock^ 
Knight,  so  being  such  Attorney  General  as  aforesaidy 
who  sues  for  our  said  Lady  the  Queen  as  aforesaid,  prays 
judgment  for  our  said  Lady  the  Queen,  if  the  said  sup- 
pliant ought  to  have  or  maintain  his  said  petition  for 
relief  in  that  behalf  against  our  said  Lady  the  Queen. 

"  And,  for  a  further  plea "  &c.  (commencement  as 
in  the  last  preceding  plea),  <^  that  the  said  several  sup- 
posed causes  of  petition  in  the  said  petition,  and  also  in 
the  said  inquisition,  contained,  specified  and  set  fortb| 
did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said 
suppliant  since  the  accession  of  our  Lady  the  Queen  to 
the  Crown  and  Sovereignty  of  this  realm :  and  this  he^ 
the  said  Sir  Frederick  Pollockj  Knight,  so  being  such 
Attorney  General  as  aforesaid,  who  sues  for  our  said 
Lady  the  Queen  as  aforesaid,  is  ready  to  verify :  there- 
fore, he  prays  judgment  for  our  said  Lady  the  Queen, 
if  the  said  suppliant  ought  to  have  or  maintain  his  said  ^ 
petition  for  relief  in  that  behalf  against  our  said  Lady  "^ 
the  Queen. 

H*  Waddifigiatiy  for  the  Attorney  General. 

^^  And  the  said  suppliant  protesting  that  the  plea  oft 
the  said  Attorney  General  by  him  first  above  pleaded,^ 
and  the  matters  therein  contained,  are  insufficient  inM 
law  in  this,  to  wit  that  the  same  plea  is  multifarious,  andfl 
that  it  puts  in  issue  divers  public  treaties  and  conven-^ 
tions,  alleged  in  the  said  petition,  and  found  by  the  saidfl 
inquisition,  to  have  been  entered  into  between  diveratfi 


242  Q.  B    MICHAELMAS  VACATION, 

Volume  Fill.  And  the  said  Attorney  General,  on  behalf  of  the  said 

181*5 
!_  Lady  the  Queen,  doth  the  like. 


Baron  Di  cc  ^^j  ^|jg  g^jj  suppliant,  protesting  that  the  plea  of 

the  said  Attorney  General  by  him  thirdly  above  pleaded^ 
and  the  matters  therein  contained,  are  insufficient  in  law, 
for  replication  nevertheless  in  this  behalf,  the  said  sup- 
pliant says  that  the  several  causes  of  petition  in  the  said 
petition,  and  also  in  the  said  inquisition,  contained  did, 
and  each  of  them  did,  accrue  to  the  said  suppliant  since 
the  accession  of  our  said  Lady  the  Queen  to  the  Crown 
and  Sovereignty  of  this  realm :  and  this  be,  the  said 
suppliant,  also  prays  may  be  inquired  of  by  the  country. 
And  the  said  Attorney  General,  on  behalf  of  the  said 

Lady  the  Queen,  doth  the  like. 

J.  Manning, 

*^  Therefore,  to  try  the  several  issues  above  joined, 
the  Sheriff  o(  Middlesex  is  commanded  that  he  cause  to 
come  before  our  said  Lady  the  Queen,  on  the  11th  day 
of  January  in  theyear  of  our  Lord  1843,  wheresoever  she 
shall  then  be  in  England^  twelve  good  and  lawful  men  of 
the  county  of  Middlesex^  qualified  as  by  law  is  required, 
by  whom  the  truth  of  the  matter  may  be  better  known, 
and  who  to  the  said  suppliant  are  in  no  ways  related,  to 
recognise  upon  their  oath  the  full  truth  of  and  concerning 
the  premises  aforesaid;  because  as  well  the  said  Sir 
Frederick  PoUockj  who  prosecutes  as  aforesaid,  as  the 
said  suppliant,  have  put  themselves  upon  the  said  jury. 
The  same  day  is  given  to  the  parties  aforesaid." 

The  case  was  tried  at  bar,  in  Trinity  vacation  1846  (a)^ 
before  Lord  Denman  C.  J.,  Patteson^  Williams  and 
Coleridge  Js. 

(a)  June  20,  21,  S2;  and  24 
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Hilly  Manning  Sent.,  MeUor^  G.  A.  Young  and  Anstey   Queem*s  Bench. 

ippeared  as  counsel    for   the   suppliant,   and   Sir   F.  ' 

Tkenger^  Solicitor  General,  Erie  and   Waddington  as     „^^?"^^ 
counsel  for  the  Crown. 

Evidence  was  offered,  on  behalf  of  the  suppliant,  in 
support  of  the  several  findings  in  the  inquisition  (a). 

To  prove  that,  after  the  cession  (which  was  not  yet 
proved),  *^  the  said  lordship  and  lands  of  Stdtz  were 
from  thenceforward  administered  and  governed  in  the 
Dame  of  the  said  suppliant,  by  his  said  late  father " 
(ante,  p.  282.),  evidence  was  offered  that  the.  father,  at 
I  time  subsequent  to  the  alleged  cession,  while  ad- 
ministering and  governing  the  lordship  and  lands,  had 
dedared  that  he  did  so  for  the  suppliant  (£). 

Counsel  for  the  Crown.  The  declaration  cannot  be 
admitted.  According  to  both  the  case  for  the  suppliant 
ami  the  evidence,  the  cession  by  the  father  to  the  son 
luui  taken  place  before  the  declaration  was  made :  and, 
thit  being  so,  the  father  would  not  be  making  a  declara- 
tion in  abridgment  of  his  prima  facie  interest,  which  is 
the  only  supposition  on  which  the  declaration  would 
become  evidence.  The  declarations  of  a  party  acting 
^  steward  or  bailiff*  cannot  be  evidence  of  the  title. 

Omseljbr  the  Suppliant^  contra.  If  it  is  to  be  assumed 
that  there  had  been  a  complete  and  valid  cession,  the 
^ence  is  of  course  not  wanted,  because  then  the  pro- 

(')  A  question  arose,  whether,  upon  the  traverse,  anj  facts  were  put 
"  **M  which  appeared  in  the  petition  but  were  not  found  in  the  in- 
V'**>Mi :  hot  it  became  unnecessary  to  decide  this.     See  p.  267.  post, 

(^  It  was  assumed,  on  both  sides,  that  the  father  was  dead  at  the  time 
«fiiii  trial 

R   3 
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Volume  VIII.    perty  could  have  been  administered  only  for  the  son. 

'____  But,  this  being  disputed,  and  no  evidence  of  it  having 

Baron  D«  been  yet  given,  the  fact  simply  is,  that  the  father  was  in 
apparent  absolute  possession,  and,  therefore,  was  priini 
facie  owner.  His  declaration,  therefore,  that  he  ad- 
ministered only  for  the  son,  falls  within  the  common 
principle  of  admitting  a  declaration  made  in  abridg- 
ment of  the  primfi  facie  right  of  the  party  declaring  (a). 

Per  Curiam.  We  cannot  assume  any  state  of  things 
which  is  not  yet  in  proof.  We  therefore  have  only  the 
fact  that  the  father  was  managing  the  property.  If, 
when  so  doing,  he  declared  that  he  was  acting  as  bailiff 
for  another,  that  was  an  admission  against  his  apparent 
interest,  and  therefore  good  evidence. 

Evidence  admitted. 

For  the  purpose  of  proving  the  value  of  the  pro- 
perty, the  suppliant's  counsel  proposed  to  put  in  certain 
depositions  made  by  a  party  who  was  shewn,  to  the 
satisfaction  of  the  Court,  to  be  abroad  and  out  of  their 
jurisdiction.  It  appeared  that,  after  the  finding  of  the 
inquisition,  and  (as  the  counsel  for  the  suppliant  stated) 
under  the  apprehension  that  the  Crown  would  traverse 
the  inquisition,  the  suppliant  filed  a  bill  against  the 
Attorney  General,  reciting  the  proceedings  in  the  peti- 
tion of  right,  to  perpetuate  evidence.  The  cause  was 
entitled  The  Baron  De  Bode  against  The  Attorney 
General.  The  Attorney  General  demurred ;  but  the 
Court  of  Chancery  (Sir  L.  Shadwellj  V.  C.)  overruled 
the  demurrer ;  and  the  commission  issued.  The  Crown 
was  applied  to  for  the  purpose    of  its  joining   in   the 

(a)  Sec  Doe  dctn  Daniel  v.  Coulthred^  7  /I.  8f  E.  235. 
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commission,  but  did  not  join ;  and  the  depositions  were  Qneen*s  Bench. 
taken  ex  parte.     They  were  entitled  in  the  cause  in 
Chancery.    The  commission  directed  the  Commissioners      ^»'«»  ^* 

/  BoDi*i  Case. 

to  examine  witnesses  ^  upon  certain  interrogatories,  to 
he  exhibited  to  you  on  the  part  of  Clement  Joseph 
Philip  Pen  De  Bodef  Batvn  De  Bode^  complainant, 
■gainst  our  Attorney  General,  derendant." 

Coimsel  fir  the  Crown.  This  is  a  proceeding  in  a 
diflferent  cause,  between  different  parties.  The  Vice- 
Chanoellor  had  no  power  to  make  any  documents  evi* 
dence  oo  the  trial  of  this  traverse. 

'  Cmmselfir  the  Suppliant ^  contra.  The  depositions 
Qonld  not  have  been  otherwise  entitled.  Then  they 
become  evidence  as  made  in  a  proceeding  springing  out 

of  the  present  one,  and,  in  effect,   between  the  same 

parties.   An  opportunity  has  been  given  to  the  Crown 

to  cross-examine  the  deponent 

Lord  Denman  C.  J.  I  am  of  opinion  that  the  evi- 
dence ought  to  be  admitted.  The  proceeding  in 
Chancery  must  be  taken  as  a  proceeding  in  this  cause : 
^d  this  is,  in  fact,  a  commission  to  examine  witnesses 
^  ^hich  both  the  parties  now  before  us  might  have 
^ocurred,  and  might  have  had  a  full  opportunity  of 
^'^'^^^•examining. 

•^^^TTESON  J.  As  I  understand  the  state  of  the  case, 
^^^  was,  at  the  time  this  commission  issued,  no  Court 
®*^pt  the  Court  of  Chancery  in  possession  of  this 
^^^  It  would  be,  therefore,  very  hard  if  a  commis- 
sion, which  issued  in  the  cause  as  it  then  stood,  could 
R  4< 
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Volume  nil.    not  be  read  when  the  inquisition  was  ailerwards  tra 

^^^^'        versed. 

Btron  Db 
Book's  Case. 

Williams  J.  concurred. 


Coleridge  J.  I  apprehend  that  the  admissibility 
this  proof  follows  from  what  was  said  by  the  Judges 
the  Banbury  Peerage  Case  {a)  in  1 809.  They  were  askc 
<^  Whether  depositions,  taken  in  the  Court  of  Chancer 
in  consequence  of  a  bill  to  perpetuate  the  testimony  < 
witnesses,  or  otherwise,  would  be  received  in  evidence  t 
prove  the  facts  sworn  to,  in  the  same  way  and  to  th 
same  extent  as  if  the  same  were  sworn  to  at  the  trifl 
of  an  ejectment  by  witnesses  then  produced?"  They  an 
swered :  "  Such  depositions  would  not  be  received  h 
evidence,  in  a  Court  of  law,  in  any  cause  in  which  tb 
parties  were  not  the  same  as  in  the  cause  in  the  Court  c 
Chancery,  or  did  not  claim  under  some  or  one  of  sue: 
parties.''  It  was  evidently  implied  that  the  deposition 
would  be  receivable  when  the  parties  were  the  same 
Here  they  substantially  are  so :  and,  not  only  that,  ba 
the  commission  has  issued  in  this  very  proceeding. 

Evidence  admittec 

Evidence  was  given  for  the  suppliant  to  shew  th 
state  of  the  law  of  inheritance  in  Alsace,  A  witness 
called  for  the  suppliant,  and  who  stated  himself  to  b 
a  French  advocate  practising  at  Strasburgj  in  the  d( 
partment  of  Bas  R/ihiy  stated,  on  cross-examinatioi 
that  the  feudal  law  had  been  put  an  end  to  in  jUsai 
by  the  torrent  of  the  French  Revolution,  de  facto,  i 


(•)  Sec  2  Seiw,  N.P.  756,  757.  10th  ed.     The  case  is  cited  (fton 
former  edition)  in  1  Siark,  Ev.  S3S»  note  (f)  (ed.  S.}. 
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Volume  rilL  given  in  evidence.  *  I  will,  therefore,  admit  this  agree- 
'        ment  to  be  read,  unless  you  prove  in  the  same  way,  that 

BoDif ''(W  ^y  ^^^  ^^^  ^^  Surinam  a  stamp  was  requisite  to  give  it 
validity."  The  same  rule  is  laid  down  in  2  PkilL 
Ev.  H^.  (a),  where  the  cases  just  mentioned  are  cited^ 
and  also  Picton's  Case  (b).  [Lord  Denman  C.  J.  men- 
tioned Millar  v.  Heinrick  (c)].  In  Middleton  v.  JSm- 
verin{d)  the  same  general  rule  was  admitted;  but  the 
case  was  distinguished  on  the  ground  that  it  was  im- 
possible then  to  procore  the  regular  evidence  of  the 
foreign  law.  In  Lacon  v.  Higgins  (e)  the  rule  was  com- 
plied with.  There  a  witness,  the  Ptench  vice-consal| 
proved  that  at  the  Royal  Printing^OflSce  in  France  laws 
were  printed  by  the  authority  of  the  French  government; 
and  a  book  purporting  to  be  so  printed,  upon  which  the 
witness  was  in  the  habit  of  acting,  was  received  as  evi- 
dence of  the  contents  of  the  French  Code.  It  is  not  ne- 
cessary to  inquire  what  would  be  the  rule  if  the  question 
arose  on  the  law  as  resulting  from  a  large  number  of 
written  laws :  here  the  answer  points  to  a  specific  law. 
Nor  does  it  make  any  difference  that  the  evidence  is 
offered  on  cross-examination;  for  the  cross-examination 
is  addressed,  not  to  the  correction  of  evidence  given  in 
chief,  but  to  the  introduction  of  a  distinct  and  new  fact. 
This  evidence  is  not  offered  as  secondary  evidence 
admissible  on  account  of  any  difficulty  in  procuring 
primary  evidence,  but  as  the  primary  evidence  itself. 
It  is  as  if  the  original  decree  were  shewn  to  be  now  in 
Court,  and  yet  oral  evidence  were  offered. 


(a)  Ed.  9.  (6)  SO  How.  St,  Tr.  225.  491. 

(c)  A  Campb.  155.  id)  2  Hag,  Cons,  R.  437.  442. 

(0  3Stark.N,P,a  178. 
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Foiume  7111,    of  the  CounciI  of  Lateran  is  always  assumed,  witbov 
^___  producing  the  decree. 

Bflron  Db 
BoDr.*s  Case. 

Counsel  for  the  Suppliant^  in  reply.  The  contents  c 
a  written  law  must  be  proved  exactly  as  the  content 
of  a  treaty :  and  it  will  not  be  contended  that  a  treat; 
can  be  proved  otherwise  than  by  producing  it^  o 
accounting  for  the  non-production  and  giving  prope 
secondary  evidence.  The  illustrations  suggested  fron 
the  sciences  of  medicine  and  chemistry  are  in  iavou 
of  the  suppliant.  If  a  medical  or  chemical  witnesi 
were  asked  whether  a  particular  fact  were  deter 
mined  by  a  particular  experiment  made  on  a  day  namec 
by  a  person  named,  the  question  could  not  be  legally 
answered  unless  the  witness  had  seen  the  experimoit 
On  an  issue  as  to  the  originality  of  an  invention,  in  i 
patent  case^  could  the  originality  be  impeached  by  pro- 
ducing a  scientific  witness  who  had  heard  that  the  pro- 
cess in  question  had  been  performed  before  ?  The  besl 
evidence  must  be  produced  in  every  instance. 

Lord  Denman  C.  J.  The  witness,  upon  being  ques- 
tioned as  to  the  state  of  law  in  France  in  1789,  refers  to 
a  decree  of  that  date.  The  form  of  the  question  is,  I 
think,  immaterial :  in  effect,  the  witness  is  asked  to 
speak  to  the  decree.  It  is  objected  that  this  is  a  viola- 
tion of  the  general  principle,  that  the  contents  of  a 
written  instrument  can  be  shewn  only  by  producing 
the  instrument  or  accounting  for  the  non-production. 
But  there  is  another  general  rule:  that  the  opinions 
of  persons  of  science  must  be  received  as  to  the  facts 
of  their  science.  That  rule  applies  to  the  evidence 
of  legal  men :  and  I  think  it  is  not  confined  to  un- 
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rohtme  nil.   Lord  EUenborougWs  language  goes  very  far.     The 

'__  ginal  note  of  Millar  v.  Heinrick  (a)  is :  **  The  writl^^ 

BoDB?£w     laws  of  a  foreign  state,  can  only  be  proved  by  oop^, 
properly  authenticated."    The  decision  itself  is  perfect  ^ 
right,  but  inapplicable  to  the  present  question.    iTlbi 
action  was  for  seaman's  wages  earned  on  board  a  JEtuf" 
Stan  ship :  the  defence  rested  on  certain  alleged  wriueo 
regulations  of  the  Russian  marine,  which  were  expresslj 
incorporated  in  articles  signed  by  the  plaintiff:  and  the 
attempt  was  to  prove  these  regulations  by  oral  evidence. 
That  was  properly  rejected.     It  is  true  that  Chief  Jd»* 
tice  Gibbs  said :  ^^  That  will  not  do.     Foreign  laws  not 
written,  are  to  be  proved  by  the  parol  examioatioD  o^ 
witnesses  of  competent  skill.     But  where  they  are  i0 
writing,  a  copy  properly  authenticated  must  be  pro* 
duced.''     That  language  certainly  was  much  wider  thfltf 
the  case  required  :  the  regulations  were  not  the  sobje^ 
of  general  law,  and,  on  that  ground,  ought  to  havebei^o 
produced.     In  Lacon  v.  Higgins  {b)  the  question  ws^ 
whether  a  particular  copy  of  the  Code  Napciian  mig^ 
be  produced  in  evidence.     The  copy  purported  to  \m'^ 
been  printed  at  an  office  which  the  French  vice-con^iil 
proved  to  be  the  authorized  office  for  printing  the  1a^^ 
of  France;  it  contained  a  commentary  for  the  use  of 
students:  and  he  stated  that  he  acted  upon  it  in  btf 
own  office.     The  evidence  was  admitted  by  Lord  7Wh 
ierden:  and  I  must  say  that  this  appears  to  mea  veT 
strong  authority  in  favour  of  admitting  the  evidence 
now  in  question.     There  was  no  proof  that  the  book 
was  an  actual  authenticated  examined  copy:  it  wis 
merely  a  book  handed  by  somebody  to  the  vice-coosQ^ 
and  acted  upon  by  him.     That  evidence  appears  to 

(a)  4  Ompb.  155.  (6)  S  Slark.  N.  P.  C  178. 
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ane  open  to  all  the  objections  which  can  be  urged  in  Qv^mU  Bench. 

lie  present  case :  indeed,  upon    numerous   occasions, 

iff  diflerent  rule  were  adopted,  there  would  be  very    ^Jj^TcS^ 

|rett  difficulty  in  establishing  any  law :  and  this  might 

often  produce  the  greatest  injustice  to  individuals,  who 

iim,  I  think,   a  right,  when  they  can  find,  in  the 

eoBDtry  where  they  are  put  to  a  trial,  a  person  skilled 

io  the  law  of  another  country  which  is  brought  into 

qneition,   to  rely  upon   the  knowledge   and  opinion 

oft  person  so  skilled.     We  are  not   without  other 

nthorities  to  the  same  effect     In  Pidoris  Case  (a)  a 

nmlar  question  came  under  discussion.  And  Lord  EUeti^ 

hnngk  said :  **  The  text  writers  furnish  us  with  their 

itHement  of  the  law,  and  that  would  certainly  be  good 

eiidenee  apon  the  same  principle  which  renders  histories 

adnissible."    He  stated  a  case  in  which  the  History 

tfde  TiarHsh  Empire  by  Cantemir  was,  after  some  dis- 

CBMOD,  received  by  the  House  of  Lords :  and  he  added 

dut  be  should  receive  any  book  which  purported  to  be 

ihiitory  of  the  common  law  of  Spain.    I  do  not  know 

vkdier  by  the  term  ^^  common  law ''  any  distinction  was 

implied  between  the  written  and  unwritten  law  of  Spain; 

bit  I  think  the  same  principle  applies.     A  person  states 

tbt  the  law  b  in  a  book :  and,  a  witness  having  said  that 

MKh  book  is  considered  of  authority,  it  Is  received  at 

ooee  u  evidence  of  the  law  upon  the  pomt  in  question. 

la  iliddleton  ▼.  Janoerin  (b)  Sir  JViUiam  Wynne  allowed 

cvUcDce  of  a  similar  description  to  be  given  of  a  decree 

^  the  Council  of  Trent.     It  is  true  that  what  was  pro- 

'wed  purported  to  be  a  copy  of  the  law :  but  there 

^^  no  evidence  that  it  was  such  a  copy.     There  was 

(«)  90  Aw.  A.  TV.  225.  491.  (6)  2  Hag.  Com.  R.  437.  442. 
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!_    torian  who  would  naturally  be  led  to  state  the  law,  or 

to  a  text  writer  connecting  his  opinion  with  it     The 
general  principle  seems  to  me  to  be  as  applicable  to  the 
case  before  us  as  to  that  case.     But,  I  confess,  I  look 
at  this  question  in  a  more  important  and  general  point 
of  view,  which  has  been  suggested  by  my  brother  Cole^ 
ridge.    In  questions  of  foreign  law,  books  of  the  highest 
authority   must   frequently   be   resorted   to:   PoiAier^s 
works,  for  instance,  as  to  the  law  of  France  upon  con- 
tracts, bills  of  exchange,  policies  of  insurance,  and  so 
on.     Now,  when  Pothier  states  the  law  of  France^  as 
arising  out  of  an  ordonnance  made  in  a  particular  year, 
can  we  exclude  that,  as  being  merely  his  account  of  the 
contents  of  a  written  instrument?    When  once  we  have 
been  told,  as  we  should  be  by  competent  persons  in  any 
part  of  the  civilized  world,  that  Pothierh  works  were 
of  high  authority,  to  what  extent  should  we  be  going  if 
we  refused  to  receive  them   because  Pothier  does  not 
confine  himself  to  the  unwritten  law  !   I  cannot  conceive 
that,  in  any  civilized  country,  a  statement  from  Blitciy 
stone's  Commentaries  would  be  rejected  which  set  forth 
what  the  law  was,  when  altered,  and  up  to  what  time 
continued.     Such  a  statement  would  not  relate  merely 
to  the  contents  of  the  statutes  referred  to,  but  to  the 
state  of  the  law  before  or  after  the  time  of  its  passing.    . 
I  therefore  give  to  the  statement  of  the  law  by  this  gen-    - 
tleman,  an  advocate  of  the  French  bar,  the  same  credit  ^ 
which  I  should  give  to  a  book  which  he  stated  to  be  of  "3 
high  authority.     I  find  no  authority  opposed  to  this  « 
view,  except  that  of  some  dicta  which  appear  to   me  ^ 
more   strongly   expressed   than   was   required   by   the    ^ 
cases  in  which  they  occur :  and  some  decisions  which  I     I 
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do  find  appear  to  me,  in  principle,  to  go  quite  as  far  as   Qveen*s  Bench. 

is  required  to  sanction  the  admission  of  this  evidence;  [__ 

Ibrlcan  perceive  no  distinction  between  proof  from  a    ^^■^"P" 

^  ^  BoDX*8  Case. 

copjr  of  the  law,  as  we  find  it  tendered  and  received, 
and  the  proof  now  tendered. 

Patteson  J.  I  am  very  sorry  that  I  differ  from  my 
leuoed  brothers  upon  this  question  :  but,  looking  at  it 
IS  fully  as  I  can,  I  have  come  to  the  conclusion  that  the 
«vidence  ought  not  to  be  received ;  and  it  is  my  duty  to 
itate,  as  I  will  do  shortly,  the  grounds  upon  which  my 
ofHDion  rests*  I  am  far  from  wishing  to  trench  upon  the 
role  that  witnesses  who,  in  any  matter  of  skill,  are  called 
upon  to  give  their  opinion  are  to  be  fully  received. 
Bat  I  do  not  consider  this  to  be  a  matter  of  opinion. 
It  ippears  to  me  to  be  a  question  as  to  the  contents  of  a 
puticular  document:  and  it  seems  to  me  that  those 
contents  ought  not  to  be  received  from  the  mouth  of  a 
^ritoess,  unless  some  reason  is  given  for  the  non-pro- 
^bction  of  that  document  or  an  authenticated  copy  of  it. 
I  quite  agree  that  a  witness,  conversant  with  the  law  of 
a  foreign  country,  may  be  asked  what,  in  his  opinion, 
tbelaw  of  that  country  is.  But  I  cannot  help  thinking 
that,  as  soon  as  it  appears  that  he  is  going  to  speak  of  a 
written  Uw,  his  mouth  is  closed.  By  the  written  law,  I 
<loiiot  now  mean  what  may  be  found  in  a  text-writer, 
<)r  iQ  the  judgment  of  a  Court  in  any  particular  case,  but, 
^  which  I  understand  to  be  referred  to  in  the  present 
^ttti  ft  decree  of  the  supreme  power  of  the  state  creating 
^Isv  in  the  first  instance.  The  rule  would,  I  think, 
^  ^  different  in  the  two  cases.  It  is  not  here  at- 
^pted  to  shew  that  there  has  been  any  unsuccessful 

^OU  VIII.    N.  8.  8 
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1845 
'_ the  evidence  is  offered  as  primary  evidence.     It  is  con- 
Baron  De      tended  that  an  advocate  of  a  foreign  country  may  speak 
to  the  virritten  law  of  that  country.     I  do  not  mean  to 
say  that  there  is  any  distinction  between  a  law  made 
yesterday  and  one  made  a  hundred  years  ago*     In  either 
case,  as  soon  as   it   appears  to  be  a  written  law,  the 
witness's  mouth  is  closed.     The  modes  of  proof  may^ 
indeed,  differ  in  the  two  cases ;  proof  in  one  case  may 
be   more  diflBcuIt  than   in   another:  but  we  are   now 
speaking  only  of  the  oral  evidence  which  is  to  be  re- 
ceived from  a  witness.    The  general  rule  is  not  denied : 
that,  when  the  contents  of  a  written  instrument  are  to 
be  proved,  the  instrument  itself  should  be  produced,  or, 
when  the  instrument  from  its  nature  is  proveable  by  an 
examined  copy,  then  such  examined  copy.     I  cannot 
see  why  the  rule  should  not  be  the  same  in  the  case  of 
a  written  foreign  law.     It  is  very  true  that  this  Court, 
on  reading  the  words  of  a  French  law,  may,  at  first,  be 
liable  to  be  misled  as  to  the  result  from  not  being  con- 
versant with  the  general  French  law ;   but,  supposing 
such  a  difficulty  to  arise,  there  would  be  no  objection  to    * 
our  taking  from  French  lawyers,  as  witnesses,  the  inter-  « 
pretation  put  upon  the  written  law  in  question  by  the  s 
French  Courts.     The  question,  here,  is  as  to  the  mode^ 
of  proving  the  written  law  in  the  first  instance,  beforess 
such  a  difficulty  arises.     Unless,  therefore,  some  au- 
thority can  be  shewn  for  the  reception  of  this  evidence^" 
I  think  the  general  rule  must  be  followed,  and  the  evi^ 
dence  be  rejected.     Now  the  authorities  cited  against 
the  reception  of  the  evidence  certainly  do  not  go  tb^9 
whole  length  of  establishing  the  objection :  I  think  thejfii 
are  open  to  the  observations  made  by  my  Lord.     Iir:3 
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0^  Y.  Zct^  (a)  the  witness  called  was  not  a  profes-   Qfteen's  Bench. 

mui   lawyer,   but  only   a   merchant;    though   Lord  * 

BlaAorough  did  say  that  the  law  ought  to  be  proved  by  Baron  Dc 
•  copy.  In  Millar  ▼•  Heinrick  (i)  the  decision  might 
luTe  been  put  on  the  ground  that  the  regulations  of  the 
Bmian  marine,  having  been  incorporated  with  the  con- 
tract, formed  a  part  of  it:  still  Lord  Chief  Justice  Gibbs 
(fid,  in  fact,  lay  the  rule  down  broadly.  In  Lacon  v. 
Biggins  (c)  the  witness  who  deposed  as  to  the  book 
WIS  not  a  French  lawyer ;  and  none  such  appears  to 
lave  been  in  Court  Lord  Tenterden  doubted  very 
lUQcb  whether  he  could  receive  the  evidence.  He 
did,  "however,  receive  it  on  the  authority  of  PictcnCs 
Cut  (if).  I  take  it  that  he  could  not  have  received  the 
book  as  evidence  of  the  law  of  France^  but  only  as  a 
^  of  the  written  law,  which  was  set  out  in  it  verbatim. 
The  Court  thus  had  the  very  words  of  the  law  before  it. 
Whether,  if  an  advocate  had  been  called  to  state  the 
cftct  of  the  law,  his  evidence  would  have  been  received 
or  rejected,  the  case  does  not  shew  :  but,  if  such  evidence 
VII  admissible,  it  seems  strange  that  it  was  not  pro- 
duced, and  that  the  question  as  to  the  authenticity  of  a 
^  of  the  law  should  have  been  raised.  Middleton  v. 
^9Komn{e)  appears  to  me  not  to  be  an  authority 
'^  bvour  of  admitting  this  evidence.  There  written 
cndence  was  received,  containing  the  opinion  of  learned 
sdrocates  of  the  country  from  which  the  question  came ; 
■id  the  judgment  poinis  joxxi  that  the  advocates  actually 
^oped  the  parts  of  the  written  law  and  ordonnances 
00  which  they  relied ;  and  the  laws  were  then  said  by  Sir 

m 

(•)  S  CtMfb.  166.  (6)  4  Camfh.  155. 

(0  8  Stari.  iV.  P.  C.  178.  (d)  SO  Haw.  Si.  Tr.  225. 491 . 

(*)  S  Of.  ConM.  /:.  437.  442. 
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'        wrong  to  receive  such  copies  as  evidence  of  the  writtei 

B^*^°cv!L  '*^®  ^^  "^^  ^^^  question ;  the  evidence  was  at  all  event 
different  from  that  which  is  tendered  to  us  here,  ora 
evidence  of  the  contents  of  a  document.  I  entirely  agre 
with  the  passage  from  Stori/s  Commefiiaries  an  th 
Conflict  of  Laws  (a),  cited  by  Mr.  Phillipps  {b).  « Ii 
general  foreign  laws  are  required  to  be  verified  by  tb 
sanction  of  an  oath,  unless  they  can  be  verified  by  som 
other  such  high  authority  as  the  law  respects,  not  les 
than  the  oath  of  an  individual.  The  usual  modes  c 
authenticating  foreign  laws  (as  of  foreign  judgments 
are  by  an  exemplification  of  a  copy  under  the  grea 
seal  of  a  state ;  or  by  a  copy  proved  to  be  a  true  copy 
or  by  the  certificate  of  an  officer  authorized  by  law 
which  certificate  must  itself  be  duly  authenticated.  Ba 
foreign  unwritten  laws,  customs,  and  usages,  may  b 
proved,  and  indeed  must  ordinarily  be  proved  by  pare 
evidence.  The  usual  course  is  to  make  such  proof  b; 
the  testimony  of  competent  witnesses,  instructed  in  tb< 
law  under  oath.  Sometimes,  however,  certificates  of  per 
sons  in  high  authority  have  been  allowed  as  evidence. 
He  does  not  seem  at  all  to  contemplate  proof  of  th 
written  law  by  the  same  mode  as  that  by  which  th 
unwritten  law  is  to  be  proved,  but  assumes  it  as  quit 
clear  that  the  written  law  must  be  proved  by  a  copy  au 
thenticated  in  some  way  or  other.  The  analogy  sag 
gested  respecting  treaties  appears  to  me  not  to  b 
perfect.  As  at  present  advised,  I  do  not  think  that 
treaty  between  two  foreign  nations,  to  which  this  natio 
is  not  a  party,  stands  exactly  upon  the  same  footing  f 

(a)  P.  530.  Ch.xvii.  ss.  641,  642. 
(6)  2  PhilL  Ev,  148.  (ddi  ed.) 
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'the  written  law  of  a  particular  state.     Nor  do  I  mean  to   Queen's  Bench. 


Bj  that,  where  a  witness  has  not  stated  that  there  is  a 


1845. 


direct  written  law  containing  that  to  which  he  is  about      Baron  D« 

°  BoDi*8  Case. 

to  speak,  he  may  not,  being  an  advocate  of  a  foreign 
country,  be  asked  what  the  law  of  that  country  is :  that 
is  a  doctrine  which  I  do  not  mean  to  impugn.     But  I 
conceive  that,  the  moment  it  appears  that  the  law  is 
written,  his  mouth  is  closed,  and  we  must  have  the  law 
itaelf  or  a  copy  of  it.     I>do  not  wish  to  confine  what  I 
say  to  this  particular  instance  of  a  law  which  passed 
6fty  or  sixty  years  ago  :  I  think  the  rule  would  be  just 
the   same  if  the  question  related  to  the  French  Code 
as  existing  at  this  moment.     If  a  witness  were  asked 
what  the  law  now  is  with  respect  to  a  bill  of  exchange  in 
France^  and   were   immediately  cross-examined   as   to 
whether  that  law  was  not  in  writing,  and  answered  that 
it  was,  I  think  a  copy  of  the  law  must  be  produced.     I 
much  doubt  whether  I  have  taken  a  right  view,  inas- 
much as  I  differ  from  the  rest  of  the  Court*     But,  so 
Gar  as  I  have  been  able  to  consider  the  point,  I  think 
this  evidence  ought  not  to  be  received. 

Williams  J.      I  entirely  agree  with  «the  opinion 

^^hich  my  Lord  and  my  brother  Coleridge  have  formed 

o«  this  point:   and  I  think  that  the  opinion  of  my 

brother  Patteson  is  the  only  real  authority  on  the  other 

side;  for  his  own  remarks  upon  the  cases  cited  shew 

^hat  they  do  not  decide  the  question.    If  we  could  apply 

^W  general  test  referred  to  by  Mr.  /////,  that  the  best 

^idence  must  be  given  to  prove  a  fact,  there  could  cer- 

»      ^y  be  no  doubt  whatsoever :  but  we  have  here  to 

d^e  in  a  case  where  the  law  recognizes,  as  admissible, 

^ideoce  which  would  not  be  admissible  in  other  cases. 

s  3 
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It  is  conceded  fully  by  my  brother  Patteson^  of  course^ 
that,  if  an  advocate  belonging  to  a  foreign  country  be 
called  to  prove  the  law  of  that  country,  any  statement 
which  he  may  make  of  law  will  be  admissible,  though 
it  appear  that  he  has  taken  it  from  a  text  writer. 
But  I  understand  that  a  distinction  is  raised  as  to  the 
conclusiveness  of  the  particular  evidence.  Why,  upon 
what  does  this  kind  of  evidence  depend  at  all  ?  We 
hear,  in  limine,  that  foreign  law  is  to  be  proved  as  a  fact. 
What  does  that  mean  ?  Is  it  a  fact  in  the  ordinary 
acceptation  of  the  word,  as  it  is  a  fact  that  a  man  was 
seen  walking  in  a  field  or  riding  away  with  a  horse  ? 
It  clearly  means,  as  applicable  to  this  subject,  the  result 
which  has  been  produced  on  the  mind  of  a  scientific 
person  by  his  reading  and  intelligence  in  respect  of  the 
particular  subject.  There  is,  in  this,  little  analogy  to 
the  proof  of  facts  ordinarily  so  called.  Then,  if  the 
opinion  of  an  advocate  is  to  be  asked,  how  is  he  to  be- 
come learned  ?  Either  by  reading,  or  by  practice,  or 
by  both.  We  need  not  inquire  what  the  practice  might 
effect,  independently  of  reading.  But  what  is  he  to 
read  ?  Only  text  books  ?  Only  writings  of  a  particular 
kind  ?  What  precise  kind  of  reading  is  to  be  excluded  ? 
If  this  learned  gentleman  had  cited  Puffendotff  or  GrotiuSf 
as  the  foundation  of  his  opinion,  it  would  not  sur^y 
have  been  required  that  those  books  should  be  brought 
into  Court :  yet  the  books  themselves  would,  of  course, 
shew  the  truth  as  to  their  contents  more  directly  than 
the  learned  advocate's  version  of  them.  Thus  it  is  con* 
ceded  that  a  fact  of  this  sort  is  to  be  proved  by  evidence 
altogether  inapplicable  to  facts  in  the  ordinary  sense  of 
the  word.  Therefore,  the  only  question  is,  where  you 
are  to  stop :  that  is  really  the  single  difficulty  in  the 
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case.    If  we  are  to  understand  my  brother  Patteson  as  QueenU  Bench. 

expressing  a  doubt  whether  the  state  of  law  in  France 

in  1789  was  a  fact,  in  the  sense  in  which  I  have  ex-    „^"?"P* 

BoDi*s  Cmc 

plained  the  term,  to  be  learned  from  the  opinion  of  the 
adTOcate^  I  should,  with  very  great  deference,  differ 
from  him.     The  lawyer  comes  to  depose,  not  solely  as 
to  the  law  today  or  yesterday,  but  as  to  all  that  his  know- 
ledge of  the  law  may  teach  him,  which  may  include  the 
state  of  the  law  two  hundred  years  ago  as  well  as  the  state 
of  it  foar  or  five  years  ago.     The  only  question  arising 
here  is,   ^Did  the  feudal  law  exist  in  Alsace  in  1789?  " 
«  No."     •*  How  so  ? ''    « It  was  abolished."    Well :  is 
not  that  the  opinion  of  a  lawyer  on  a  point  affecting  the 
kw  of  the  foreign  country  ?    Then  comes  the  question, 
^  If  abolished,  how  ? ''    <<  By  a  decree  of  the  legislature 
in  ITSS."    It  seems  to  me  that  the  receiving  evidence 
at  all  from  the  witness   on   this  subject  implies  that 
yoQ  roast  receive  from  him  all  the  information  he  can 
give^  from  whatever  source  derived.     The  decree  is  just 
^  much  a  portion  of  his  knowledge  as  a  knowledge  of 
the  Statute  of  Frauds,  or  the  different  statutes  of  Wills, 
>a  a  portion  of  the  knowledge  of  an  English  lawyer,  to 
^Uch  credit  would  be  given  in  foreign  courts.     When 
Qiy  brother  Patteson  adverts  to  the  necessity  of  giving 
some  kind  of  proof  before  you  let  in  the  decree,  in  order 
to  see  what  it  is  in  the  decree  upon  which  the  advocate 
founds  his  knowledge,  I  own  this  strikes  me  as  not 
n  unimportant  difficulty   in   the   way  of  my  learned 
hrother^s  own   opinion.     Where  are   you   to   search  ? 
^orwbat  are  you  to  search?     What  knowledge  have 
^  of  the  place  of  deposit  from  which  we  are  to  have 
^  primary  evidence,  using  that  word  in  analogy  to  the 
^  of  it  in  our  courts  ?    We  have  no  such  knowledge : 
s  4 
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_   _L-.    to  be  applied  here,   writing  doet  not  help  it.    ^^CV 

^^Oue     ^^'^^^  brother,  and  the  counsel  for  the  clainantt  aap- 
peared  to  think  that,  to  a  certain  extent,  a  writing  wtHiU 
aid  the  defect*     But  how  so  ?    That  occurs  only  where 
the  writing  is  an  examined  copy  of  the  authentic  doctf" 
ment  which  is  the  best  evidence  where  it  can  be  pro- 
duced.    Any  other   writing  is  good   for   nothing.    I' 
seems  to  me   that   the   im{)ossibility   of  our  knowioS 
where   to   search,  what  search  to  make,   what  ii  ib^ 
best  document,  what,  in  its  absence,   is  a  proper  e»' 
amined  copy,  furnishes  strong  reason  for  holding  th^^i 
where  the  question  has  been  fairly  put  to  a  skilful  mmd* 
and  he  gives  his  opinion  that  the  law  was  so  and  so  mMf 
to  a  given  time,  and  then  his  ground  for  being  of  opioitfMi 
that  at  such  time  the  law  was  changed,  the  doeaoieal, 
whatever  it  be,  which  supplies  that  ground,  may  be  ne* 
ferred   to  by  him   as   the   foundation  of  his  opiniioib 
It  seems   to  me,  therefore,  that,  upon  the  principki 
applicable  to  this  particular  species  of  evidence,  dearly 
admitted  in  the  course  of  this  discussion  at  the  bar  aa^ 
on  the  Bench,  the  evidence  in  question  is  admissible. 

CoLEBiDGE  J,  I  agree  entirely  with  my  Lord  i*^ 
my  brother  Williamt  t  and  I  should  certainly  have  oc 
pressed  my  opinion  without  any  hesitation,  if  it  wcr^ 
not  for  that  expressed  by  my  brother  Pattetoiu  Esoef^ 
for  that  authority,  and,  I  should  perhaps  add,  for  lk0 
great  importance  (and  in  some  respects  novelty)  of  tU^ 
question,  I  should  have  much  preferred  abstaining  (ram 
fatiguing  the  Court  with  my  reasons.  Under  the  pre* 
sent  circumstances,  however,  I  feel  it  right  to  givt 
them,  and  shall  do  so  as  briefly  as  possible*     In  the    | 
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first  place^  I   think    it    important   to   point  out   the   Queen's  Bench, 
tXMd  state  of  the   evidence  which   we  have  to   con-  ' 

lider.     My  note  is  this:  "That  the  feudal  law  as  to      Baron  D« 

"^  BoDc*8  Cue. 

this  matter  ceased  in  Alsace^  de  facto,  by  the  revolu- 
tionary torrent  in  1789;  of  right  it  only  ceased  at  a 
liter  pericxi,  upon  the  treaty  of  Luneville  ;  on  the  4th  of 
AagHst  1789,  there  was  a  decree  of  the  ruling  power 
the  National  Assembly,  abolishing  feudal  rights ;  it  has 
been  published;  I  have  become  acquainted  with  it  in 
the  course  of  my  general  studies  in  the  law."     Upon 
that  the  objection  arose :  and  this  I  state,  not  to  evade 
the  pressure  of  the  argument  of  my  brother  Patteson, 
bat  because  I  think  it  material  to  look  at  all  the  circum- 
itiDces  under  which  the  evidence  was  tendered.     The 
question  is,  substantially,  how,  according  to  our  rules  of 
evidence,  we  are  to  arrive  at  the  knowledge  of  the  law 
tt  arising  from  a  foreign  written  law.     We  acquire  a 
J^Qowledge  of  written  law   in  general  as  a  fact,  but  a 
&ct,  as  my  brother  Williams  has  stated,  of  a  particular 
^iod,  a  fact  which  can  be  arrived  at  only  as  a  matter  of 
Science,  and  not  as  a  matter  of  mere  practice.     I  take 
H  nobody  can  doubt  that  a  lawyer  who,  without  ever 
havmg  held  a  brief  or  practised  out  of  his  chambers,  had 
"Acquired  all   his  knowledge  by  reading  would  be   as 
^^ompetent  to  give  evidence  respecting  the  state  of  the 
English  law   as  if  he  had  been   engaged  in  the  most 
extensive  practice.     What  then  do  we  mean  by  a  know- 
ledge of  the  law  ?    That  question  seems  to  me  to  go  to 
dne  foandation  of  the  whole  matter ;  and  it  must  be 
^Ictemiined,  with  reference  to  the  particular  question 
^itbre  us,  by  a  little  subdivision.      We  must  inquire, 
^  as  to  the  sources  of  our  knowledge,  and,  secondly, 
tt  to  the  time  over  which  we  are  to  range  for  our 
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Volume  FIJI,  knowledge.  Now,  with  regard  to  the  sources  of  the 
J knowledge,  we  are  to  find  it  partly  in  the  actual  docu- 
ments, the  writings  at  first  existing  as  laws,  the  actual 
Parliamentary  Rolls  in  this  country,  the  arrets  or  de- 
crees (being  found  in  proper  custody)  in  other  coun- 
tries :  that  is  one  source.  Where  these  have  been  lost 
or  have  never  existed,  the  knowledge  of  the  law  (inde- 
pendently of  what  is  got  by  practice,  which  I  put  out  of 
the  question  in  the  case  of  a  document)  must  be  got 
from  text  books,  reported  decisions,  records  and  local 
customs  prevailing  in  particular  districts.  First,  with 
regard  to  the  last  class.  It  is,  I  think,  conceded  that, 
though  the  witness  should  state  that  all  his  knowledge 
is  derived  from  reading  a  particular  book  or  a  particular 
decision,  he  still  might  give  us  the  result  of  all  his 
knowledge  of  the  state  of  the  unwritten  law.  That 
being  so,  I  cannot,  independently  of  authority,  under- 
stand why  he  may  not  equally  give  the  result  of  his 
knowledge  as  to  the  law  where  the  original  writings 
still  exist  Then,  next,  as  to  the  time  over  which  our 
knowledge  is  to  range.  When  we  talk  of  a  man  having 
a  knowledge  of  the  law,  do  we  mean  a  knowledge  of  the 
law  only  as  it  exists  in  the  Courts  of  Justice  at  the  pre- 
sent day,  or  do  we  mean  that  knowledge  of  the  law 
and  the  changes  it  has  undergone,  which  he  has  ac- 
quired in  the  course  of  the  study  that  gives  him  the 
character  of  a  scientific  witness  ?  I  apprehend  we  clearly 
mean  the  latter.  Suppose  the  witness  had  been  alive  in 
1789,  and  had  said  here,  upon  cross-examination,  <^tbe 
law  of  France  was  so  and  so,  up  to  a  particular  day ; 
and  after  that  it  was  so  and  so:"  and  he  were  then 
asked,  ^'  how  do  you  know  there  was  any  such  differ- 
ence ; "  and  were  to  answer,  <<  because  on  that  day  the  law 
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WIS  chaoged  by  a  decree  of  the  National  Assembly  of  Queen*t  Bench. 


1845. 


France:'*  ooold  it  be  said  that,  the  moment  the  witness 

proposed  to  speak  of  a  particular  decree  which  had      B*"""  ^ 

^     '  ^  ^  BODI*8  ClSC. 

fflsde  a  change  in  the  law,  his  evidence  was  to  be  ex- 

doded  ?     In  the  absence  of  authority,  I  can  understand 

no  principle  on  which  such  a  distinction  can  exist.     It 

is  aid,  and  this  is  the  point  to  which  my  brother  Patte^ 

KNihas  addressed  his  argument  almost  exclusively,  that, 

in  deciding  according  to  the  view  which  I  take,  we  break 

tkroogh  a  great  and  fundamental  rule  of  evidence,  and 

are  getting  by  oral   testimony   at   the  contents  of  a 

vrilten   instrument   without   accounting    for    its    non- 

piodoction.     There  appears  to  me  to  be  a  fallacy  in 

that    The  general  principle  does  not  seem  to  me  to 

apply  in  this  case.     What  in  truth  is  it  that  we  ask  the 

witness?     Not  to  tell  us  what  the  written  law  states, 

bat,  generally,  what  the  law  is.     The  question  is  not  as 

to  the  language  of  the  written  law.     For,  when  that 

Imgiiage  is  before  us,  we  have  no  means  by  which  we 

vt  to  construe  it.     Let  me  put  this  case.     Suppose 

a  gentleman   who,   like  the  vice-consul   in  Lacon  v. 

fSgpm  (a)  (a  case  which  I  think  admits  the  distinction 

1  shall  presently   point  out),    was    not  professionally 

comected  with  the  law,  should  tell  us,  ^^  I  went  to  the 

proper  ofiBce,   and   made   an   examined   copy  of  this 

Kctioo  of  the  Code  Napoleon  ;  and  here  it  is."     Would 

that  be  evidence  for  this  Court  what  the  law  oi  France  is  ? 

la  point  of  authority,  I  apprehend  it  would  not  be  so : 

certainly  it  would  not  be  so  in  point  of  convenience ; 

for,  after  all,  if  we  were  to  attempt  extra-judicially  to 

eipooDd   that  law,  we  should  be  liable  to  the   most 

lerioas  errors.     The  question  for  us  is,  not  what  the 

(a)  S  Stark.  N.  P.  C.  178. 
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'        altogether,  as  shewn  by  exposition,  interpretation  and 

jj^^?"^^  adjudication.  How  many  errors  might  result  if  a 
foreign  Court  attempted  to  collect  the  law  from  the 
language  of  some  of  our  statutes  which  declare  instru- 
ments in  particular  cases  to  be  ^^  null  and  void  to  all 
intents  and  purposes,"  while  an  English  lawyer  would 
state  that  they  were  good  against  the  grantor,  and  that 
the  Courts  have  so  expounded  the  statutes !  It  is  no 
answer  to  say  that  other  evidence  by  word  of  mouth 
may  be  added  for  the  purpose  of  giving  the  interpret- 
ation of  the  written  law.  I  am  merely  shewing  that 
our  Courts  require,  not  the  actual  written  words  of  a 
foreign  law,  but  the  law  itself;  for  which  purpose  a  pro- 
fessional witness  is  required  to  expound  it.  Now  sup- 
pose a  copy  of  the  Code  Napoleon  to  be  regularly  proved 
before  us,  some  provision  of  which  has  received  an  ex- 
position in  the  French  Courts  analogous  to  that  which  I 
have  been  suggesting  in  the  case  of  English  statutes. 
The  Fretich  lawyer  would  tell  us,  "  that  is  indeed  the 
language  of  the  Code  NapoleoTi^  but  I,  as  a  lawyer,  tell 
you  that  the  legal  meaning  of  it  is  so  and  so.''  Upon 
being  asked  how  he  arrived  at  that  result,  he  would 
answer,  **  because  I  have  read  such  and  such  books  on 
the  subject,  and  the  reports  of  such  and  such  cases,  and 
have  heard  such  and  such  decisions."  It  is  clear  that 
he  might  give  all  this  part  of  the  evidence  without  pro- 
ducing the  written  authority :  and  I  cannot  understand 
why,  if  all  such  documents  and  books  might  be  orally 
deposed  to  because  they  constituted  only  the  sources 
from  which  he  derives  his  opinion,  and  because  we 
learn  the  law  not  from  those  sources  but  from  that 
opinion,  a  distinction  is  to  be  made  according  to  which 
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we  are  lo  reject  oral  evidence  of  another  source  of  his   Qfteen's  Bench. 

opinioD,  namely,  the  written  decree.     So  I  conceive  the  * 

question  to  stand,  upon  principle  merely.     As  to  the    J^^^  ^* 

aothorities,  all    I    shall  say   is   that  I  agree  entirely 

vith  what  has  been  said  by  my  brother  Patteson.    There 

is  opioion  on  one  side  and  opinion  on  the  other,  but 

Dothiog  which  can  be  said  to  be  a  decision  precluding 

OS  from  admitting  the  evidence.     Upon  these  grounds, 

it  seems  to  me  that  it  ought  to  be  admitted. 

Evidence  admitted. 

The  jury  found  for  the  suppliant  on  the  first  issue, 
^  for  die  Crown  on  the  others. 

The  verdict  was  entered  as  follows,  immediately  afler 
4evenireatp.  242. 

'^At  which  day,  before  our  Lady  the  Queen,  at 
Watmnster^  come  as  well  the  suppliant  by  his  attorney 
*fi>fesaid  as  the  sa|d  Attorney  General  in  his  own 
pci^soQ.  And  the  jurors  of  that  jury,  being  summoned, 
*lso  come ;  who,  to  speak  the  truth  of  the  premises 
being  chosen,  tried  and  sworn, 

**  As  to  the  first  issue  joined  between  the  parties,  say, 
opoD  their  oath,  that  the  several  matters  and  things  in 
^  said  inquisition  (a)  contained,  specified  and  set 
fcrth  are  true  in  fact. 

And,  as  to  the  second  issue  joined  between  the  said 
P^es,  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

(•)  The  jury  expressly  negatived  the  allegation,  contained  in  the  peti- 

^  (^  217.,  antd)  but  not  in  the  inquisition,  that  the  French  GoYern. 

■>tt  iad  granted  a  torn  specifically  in  respect  of  the  suppliant's  claim  : 

■^  A  qocitioo  arose  whether,  on  the  particular  form  of  the  traverse 

Ukuk  by  the  Crown,  the  Terdict  ought  not  to  negative  so  much  of  the 

petition  as  was  not  proved.     This,  however,  it  became  unnecessary  to 

decide.    See  p.  275»  poet,  and  note  (a),  ibid. 
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*        quisition  contained,  specified  and  set  forth  did  not, 

j^^^"      did  any  or  either  of  them,  accrue  to  the  said  suppi 

within  six  years  next  before  the  presenting  and  exk 

ing  of  the  said  petition  by  the  said  suppliant  to  our 

Lady  the  Queen. 

<*  And,  as  to  the  issue  thirdly  joined  between  die 

parties,  the  jurors  aforesaid,  upon  their  oath  afore 

say  that  the  said  several  causes  of  petition  in  the 

Inquisition  contained,  specified  and  set  forth  did 

nor  did  any  or  either  of  them,  accrue  to  the  said 

pliant  since  the  accession  of  our  said  Lady  the  Q 

to  the  Crown  and  Sovereignty  of  this  Realm.'' 

In  Michaelmas  term,  1844,  HiU  obtained  the  fol 
ing  rule. 

"  Wednesday^  the  18th  day  of  November^  in 
eighth  year  of  the  reign  of  Queen  Vtck 
^^  In  the  Queen's  Bench. 
^^Englandj  Middlesex* 


"The  Queen  and 
Clement  Joseph 
Philip  Pen  De 
Bode,BsiVonDe 
Bode. 


It  is  ordered  That  the  first 
of  the  next  term  be  given  to  '. 
Majesty's  Attorney  General  to  s 
cause  why  the  verdict  in  this  ci 
should  not  be  entered  on  the  re< 
for  the  suppliant  on  the  first  issue ;  and  why  judgn 
should  not  be  entered  for  the  suppliant,  notwithstani 
the  verdict  found  for  the  Crown  on  the  second  and  t 
issues. 

"  Upon  notice  of  this  rule  to  be  given  to  the  solii 
for  the  afiairs  of  Her  Majesty's  Treasury  in  the  r 
time. 

"  On  the  motion  of  Mr.  Hill^ 

"  Bj/  the  Co 


IX.  VICTORIA. 

In  the  same  term,  Sir  JF.  Thesiger,  Solicitor  General,   Quefn*t  Bmch. 
obtained  the  following  rule.  ^^^^' 

"  Wednesday y  the  ISth  day  of  November^  in  the 
eighth  year  of  the  reign  of  Queen  Victoria. 
^In  the  Queen's  Bench. 
^Englandj  Middlesex. 


BtanmUz 
BoDB^tOMe. 


"  Clement  Joseph' 
Philip  Pen  Be 
Bode^  Baron  De 
Axfe,  Suppliant, 
(gainst  The 
Queent  Defend- 
ant 


It  is  ordered,  that  the  first  day 
of  the  next  term  be  given  to  the 
suppliant  to  shew  cause  why  judg- 
ment should  not  be  entered  in  this 
prosecution  for   the  defendant  on 
the  first  issue,  non  obstante  vere- 
dicto for  the  said  suppliant  on  part 
of  the  said  issue.     Upon  notice  of  this  rule  to  be  given 
to  the  attorney  or  agent  for  the  said  suppliant  in  the 
meantime. 

^  On  the  motion  of  Mr.  Solicitor  General, 
p^-l  «  By  the  Court!' 

^^Hikry  term  and  vacation,  1845  (a), 
tiiU^  Manning  Serjt*,  MeUor,  G.  A.  Young  and  Anstey 
shewed  cause  against  the  Solicitor  General's  rule :  and 

Sir  F.  Thesiger,  Solicitor  General,  Kelly  and  Wad- 
^'%^  supported  the  rule. 


1 


h  the  same  Hilary  vacation  the  Court  directed  the 
ooansel  for  the  suppliant  to  argue  in  support  of  HilTs 
rale:  and,  accordingly  (&), 

(«)  January  S7th  and  SBUi,  and  February  lOth.     Before  Lord  Den," 
wtm  C  J.,  Pane$on,  WiUkmu  and  Coleridge  Js. 
(6)  February  11th  and  12tfa.     Before  the  same  Judges. 


270  Q.  B.   MICHAELMAS  VACATION, 

Volume  viiL       Hilly  Manning  Serjt,  Mellor,  G.  A.  Yotmg  and  Anstey 
' were  heard  in  support  of  that  rule. 


Baron  Dk 
BoDK*8  Case. 


The  Court  took  time  to  consider  whether  the  counsel 
for  the  Crown  should  be  called  upon  (a). 

Car.  adv.  VidL 

Lord  Denman  C.  J.,  in  this  vacation  {December  ]  1th), 
delivered  the  judgment  of  the  Court. 

The  general  proposition  maintained  by  the  suppliant 
is,  that  the  conventions  concluded  between  England 
and  France^  and  the  proceedings  and  transactions  that 
have  followed,  have  produced  this  state  of  things.  The 
money  paid  into  the  Bank  on  the  Government  account 
has  been  virtually  received  by  the  Crown  in  trust  for 
and  to  the  use  of  the  suppliant;  that  money  was  in  effect 
provided  for  the  purpose  of  paying  him  a  compensation 
for  the  property  which  he  lost  at  the  period  of  the 
French  Revolution ;  he  falls  as  completely  within  the 
description  of  the  person  to  whom  that  money  is  now 
made  payable  as  if  the  treaty  had  named  him  as  that 
person,  and  had  lodged  the  money  in  the  hands  of  the 
Crown  of  England  for  the  express  purpose  of  being  paid 
over  to  him. 

On  the  part  of  the  Crown,  while  this  deduction  of 
facts  is  questioned  in  all  its  parts,  long  and  able  argu- 
ments have  been  strenuously  urged  to  prove  that,  sup« 
posing  all  the  facts  to  be  well  established  by  evidence 
and  well  found  by  the  verdict,  still  no  judgment  can  be 
given  for  the  suppliant  in  this  form  of  proceeding.  The 
petition  of  right  is  said  to  be  maintainable  for  no  other 

(a)  It  is  considered  sufficient  to  report  the  judgment  of  the  Court,  and 
to  refer  to  the  notes  for  some  of  the  authorities  cited. 
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ol^jects  than  land,  or  specific  chattels,  certainly  not  for  Qvten'M  Benck. 
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a    sam  of  money  claimed  either  as  debt  or  by  way  of 

We  may  at  first  feel  some  regret  that  this  line  of  ob- 

(i)  The  following  are  Kmie  of  the  autfaorities  mentioned  on  this  ques- 
6qd,  which  led  to  a  general  enquiry  into  the  nature  of  a  writ  of  right,  and 
tbe  proper  courte  of  the  proceeding,  as  to  both  substance  and  form. 

Tmrb.Tr.  34.  H.  6.  fol.  50 B.  pi.  18. ;  SjFi^  Abr.  6b.  (ed.  1565.)  PetU 
OM,  pL  8. ;  AMtfr.  Whiie,  2  Ld,  Raym.  938.953. ;  Case  of  dves  Eborum, 
J^f  FL  BmtL  S5S.  (SSEd.  1.};  S.C.  1  Rot.  Pari.  165.  No. 56. ;  The 
CmtfTke  Bmnken,  14  Sow.  St.  TV.  1.  48. ;  Cate  of  Bistop  de  Salhwe^ 
W<  A  P^trL  408.  (14  Ed.  S.)i  S.C.\  Sot.  ParL  374.  Na  30. ;  Cate 
4  rardm,  Byletft  PL  ParL  863.  (33  Ed.  1.) ;  &  C.  1  Rot.  ParL  170. 
l^BS,;MacbealkT.Baldxmandj}  T.  R.  112.;  2  Br.  Abr,  13\  a.  PetUiofh 
H*I9.  (1  H.  7.);  2  Br.Abr.  ISOo.  PeticUm,  pl.2.;  stat  2  &  3Ed.6. 
t»t;2  Br.  Abr.  130.  Pettdon,  pL  3.;  The  Cate  of  the  Warden*  and 
Cmmmaltyof  Saddlers,  4  Rep.  54  b.  t  Stat,  34  Ed.  3,  c.H.;  tt&L36Ed.3. 
ell;  Cate  of  Batyng,  Rylejft  PL  Pari.  334.  (35  Ed.  1.);  S.  C.  1  Rot. 
Ari  179.  Na  44. ;  The  Bankert'  Cate,  Skinn.  601.  607. ;  Case  of  Everle, 
^tft  PL  Pad.  251.  (33  Ed.  1.);  S.  C.  I  Rot.  ParL  164.  Na  52. ; 
ffKmaU  Camterbyry  ▼.  The  Attorney  General,  I  PhilL  Co.  Ch.  306. ;  Cate 
iGerteitDe  Clifton,  Yearb.  Patch.  22  Ed.  3.  fol.  5  A.  pi.  12. ;  Cate  of 
UertDe  Clifton,  1  Rot.  ParL  416.  (18  Ed.  2. )  No.  3.  ;  3  Blacktt.  Com. 
ttilcc;!  Blacktt.  Com. 243. ',  Findi*t  Law,  B.4.  ch.3.p.  256.  (ed.l759.) 
^Br.  Abr.  ISO  b.  Petiaon,  pi.  12, 15, 16. ;  i&.  131  a.  pi.  21. ;  t6.  131  b.  pi. 
H{  Stnau^brde^t  Bxpotxtion  cftheKm^t  Prerogative,  ch.  22.  p.  72  b.  &c. ; 
Gw«^GhM2;  JZyAy*  PL  Par.  414.  (14  Ed.  2.);  S.  C.  1  Rot.  ParL  378. 
Kit.61.;  CateofYerward,Ryley'tPL  Pari.  414  (Mfd.  2.);  ^.  C.  1  Rot. 
A»i878.  Na6S.;  Cate  of  Northampton,  Rtfley'tPL  ParL  414.  (14  £d2.); 
&C  I  Jfee.  PaH.  378.  Na  63. ;  Cate  of  Aynetham,  Ryletft  PL  ParL  251. 
(S8£i  1.);  &  C.  1  Rot.  PaH.  164.  Na  48. ;  Cate  of  Ettretelyng,  Ryle^t 
AAr.  S51.  (33  Ed.  1.);  5*.  C.  1  Rot.  POrL  164.  Na  49.  ;  Ca«r2>(; 
^^Ryieyt  PL  ParL  253.  (33  Ed.  1.);  5.  C.  1  Rot.  ParL  165. 
^59i;  JPo^praiv  On  the  original  authority  of  the  King^t  Council,  p.  23. 
^•;ZKiiii  w.Haniton,  Faughan,  36.  47. ;  Rex  ▼.  Johnton,  6  Eatt,  583 ;  Case 
ilnedmm^  Ryley't  FL  ParL  641.  (4  Ed.  3.)  No.  27. ;  S.C.2  RoL  ParL 
^  Mo.  75.  ;  Cate  rf  Bithop  of  Exeter,  1  Rot.  Pari.  421.  (IS  Ed.  9.), 
Kbl  18. ;  Cate  of  Multon  and  Lucy,  Ryley's  PI.  ParL  263.  (33  Ed.  1.) ; 
IC  IBot.  ParL  170.  Na  98, ;  Case  of  Littleover,  Ryley's  PL  ParL  263. 
(S$£i.  I.)  ;  S.  a.  I  Rot.  ParL  170.  Na  99.  ;  Cate  of  Ely,  Ryley's  PL 
iMS49.  (33  Ed.  1.);  S.C.  I  Rot.  ParL  163.  No.  40. ;  Cate  ^ Payne/, 
Byk^s  PL  ParL  231.  (SO  Ed.  1.)  -,  S.  C.  1  Rot.  ParL  146.  No.  2. ;  Co. 
£mi.422  a.  Petition  de  Droit,  pi.  2. ;  Case  of  DeyvUl,  I  Rot.  Pari.  401. 
VOL.  VIII.    N.  8.  T 
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yoiufue  nil,  jection  was  not  directed  at  an  earlier  period  against  the 

^  '^^'  method  adopted  by  the  suppliant  for  obtaining  what  he 

Bodies" ciL.  ""^ertakes  to  prove  to  be  his  due.     For,  whatever  de- 


(1.5  &  16  Ed,  Q.),  No.  82. ;  Case  of  Hawue,  I  Roi,  Pari.  41S.  (15  &  16 

JSd.3.),  No.  150.;  Case   of  De  Plat,  I  Rot.  ParL  437.  {19  Ed.  «.), 

No.  26. ;  Case  of  De  Audele,  I  Rot,  ParL  453.  (13  Ed,  2.>»  No.  88.  ;  Com 

of  Be  Veer,  1  Rot.  ParL  479.  (incerL,  Edw,  1  J-  2. ),  No.  lia  ;  CoMCMm  S 

Rot,  ParL  37,  41,  45  (4  Ed,  3.)  ;  Cote  of  Relhoute,  Ryky'i  PL  ParL  253- 

(33  Ed.\.);  &C.    I  Rot.  Pari.  165.  No.  61. ;   Com  of  Bide,  Ryle^t  PU 

Pari,  255.  (SSEd.  1.);   S.  C.  1  Rot,  ParL  167.   No.  71. ;  Cote  of  Ehe» 

fend,  Ryley't  PL  ParL  256.  (33  Ed.\,)i  S.C.  I  Rot.  ParL  167.  No.  75. ; 

Qi$e  of  Hastinges,  RyUy's  PL  ParL  414.  (14  Ed,  2.)  ;   5.  C  1  Rot.  ParL 

877.  No.  60.;  Caae  ofRurgesses  of  Scardeburgk,  2  Rot,  ParL  221.  (91  ft  23 

Ed,S.\  No. 60. ;  Caae  ofFaverAam  Abbe,  Ryley't  PL  ParL 646.  (4  ^1  3.) ; 

S,  C,    2  Rot,  ParL  48.   No.  68. ;  Penn  ▼.  Lord  Baltimore,  1  Fe$.  StH, 

444.446. ;    4  Inst.  116.  ;  3  FUz,  Ab,  6  a.  (ed.  1565.)  Peticion^    pi.  15. 

(See  note  (a)  to  Smith  ▼.  Upton,  6  Man,  4f  G.  251.) ;  Reeve  ▼.  Tte  .41- 

<anuy  General,  2  ^/A.  223.;  Afuford's  Plead,  31.  (p.  33.  in  5th  ed.); 

1  Danidrt  Ch,  Pr.  138.  (2d  ed.)  ch.  4.  8.  2.  ;   2^  Attorney  Generate. 

Atptnall,  2  3/i/^  $'  O.  613.  ;  7)1  Mr  matter  cf  The  Baron  de  Bode,  4  JwrtMt, 

645. ;  Orders  in  Chancery  of  26  Aug.  1841,  order  14.,  Cr.  ^  PAi/^  371.  ; 

Manning's  Exch,  Pr,  118.  127.  ;   Slockdale  v.  Hansard,  9  A.  ff  E.  I.  IBS. 

207. ;  ITitf  ▼.  .B^r,  3  Moore's  Pr,  C.  C.  465.  476.  ;  Madox's  Hist,  Exek. 

cb.iii.  ;    Bracton,   fol.  107.  B.  3.  Tract.  1.    c.  9.  s.  1. ;    Britton,  Introd. 

8.  4. ;  De  petitionihta  in  Parliament.,  Ryley*s  PL  Pari.  Appendix  442.  it. 

{8  Ed,  ].);   De    ordinatione  de  petitionibns  Parliam,   Ryley^s   PL  Par. 

Appendix,  459.  (21   Ed.}.);  Rex  v.  Partington,  12  Mod.  31.  ;  Case  of 

Lodelawe,  Ryley's  PL  ParL  261.  (33  Ed.  1.);    S,  C    1   RoL  ParL  169. 

No.  88. ;  Introduction  to  Rot.  Lit.  Claus,  xxii.  xxviii. ;    Case  of  Waldeboef., 

1  Rot,  ParL  168.  (33  Ed.  1.)  No.  78.  ;   Case  of  Crist- Church,  1  /Jy/.  PL 

2\ir.  241.   (33  rd.  1.);  S.C.   1  RoL  Pari.   159.   No.  3.  ;    Cotton*s  Cb«f, 

Yearb.  HU.  2  FjL  3.  fol.  18  B.  pi.  2.  ;   Vearb.  Mich,  24  .Ed.  3.  fol.  64  B. 

pi.  69. ;    3  FUz,  Abr,  6  b.  (ed.  1565),  Peticion,  pi.  19.  ;  Proceedings,  ^e. 

of  the  Privy  Council,  vol. v.,  Pref.  p.  xc.  &c.,  p.  316.  ;  3  Inst,  242.;  Case 

ofDe  Grey,  1  Rot.  ParL  397.  (15  &  16  Ed,  2.),  No.  59.;   Yearb,  Mick. 

10  K  4.  fol.  4  A.  pi.  8. ;  1  Rot,  ParL  61.  (]8  Ed.  1.),  No.  195. ;  37  Assia. 

fol.  218,  pi.  11. ;   Yearb,  Pasch.  7  II.  7.  fol.  10  B.,  1 1  B.  pi.  2.  ;  Tearb. 

.Mick,  9  H.  4,  fol.  4  A.  pi.  17.  ;  Yearb,  HiL  21  H,  7.  pi.  1.  fol.  1  A.,  3  A. ; 

Yearb.  Trin.  35  H,  6,  fol.  60  A.,  61  A  ,  B.  pi.  1.     Regina  v.  Tuckin^  S 

Ld.  Raym,  1061.  1065. ;  1  FUz,  Abr.  272  a.  (cd.  1565.)    Dette,  pi.  17.; 

1  Fitz.  Abr.  137  a.  (ed.  1565.)   Barre,  pi.  121.  ;  2  5ro.  Abr.  261  a.  TW* 

vefied'qffice,p\,  18.;  Colebrookev.  Attorney  General,  7  iVicr,  146.;  IViii^r 
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gree  of  doubt  may  attach  on  almost  every  other  part  of  Queen's  Bench, 

line  case,  none  can  be  seriously  entertained  that,  if  the  '_  _ 

proceeding  were,  of  its  own  nature,  and  in  point  of  law,      Dar»»n  i^« 

°  »  r  ^     Bjdk's  Owe. 

incompetent  for  the  purpose  with  which  it  was  com- 
neDced,  the  Lord  Chancellor  might  have  been  required 
at  the  very  outset  to  bring  it  to  an  end,  and  prevent  the 
cipenditure  of  money  and  the  endurance  of  anxiety  for 
so  long  a  period  without  the  possibility  of  a  favourable 
vesolt.    Considering,  however,  the  length  of  time  that 
hs  elapsed  since  any  thing  has  been  practically  done  in 
a  petition  of  right,  the  imperfection  of  all  the  autho- 
vities,  and  the  obscurity  that  hangs  over  this  portion  of 
cor  law,  as  well  as  the  very  complicated  series  of  facts 
niated,   the  course   that   has  been  taken   can  hardly 
excite  surprise ;  much  less  should  it  provoke  censure. 
It  was  natural,  under  such  circumstances,  that  the  ad- 
ders of  the  Crown  should  require  proof  of  all  thflfacts 
tilt  might  be  found  to  constitute  a  claim,  without  sur- 
rendering the  point  of  jurisdiction :  the  question,  namely, 
Iww  &r,  on  all  those  proofs  being  made  out,  this  Court 
bis  power  to  pronounce  upon  them  any  judgment  in 
iiTonr  of  the  suppliant.     Such  at  least  is  the  position  of 
tUogs  with  which  we  are  now  to  deal. 
We  may  here  observe  that  there  is  nothing  to  se- 


^•Aw^S  Mer,  86.  94. ;  ElHs  ▼.  Earl  Gretf,  6  Sim,  214.,  and  OkViam  v. 
^  Lords  of  the  Treasury,  cit.  ib,  1^20.;  Proceedings  against  the  Earl  of 
^^tioMi;  14  How,  St,  Tr,  234.  261. ;  Yearb.  Mich.  39  H,  6.  fol.  27  A. 
PL^J.;  Tearb,  HiL  3  H,  7.  fol.  2  B.  pi.  10.  ;  Jlfxw  v.  Boukott,  1  New 
^  8S8. ;  mOion  ▼.  Berkley,  Plowd,  223.  248. ;  3  Inst.  240  &c.  ch.  106. ; 
^"lerUnCs  Case,  3  Dyer,  359  b.  560  a.  pi.  (5.);  20  Fm.  Jbr.  14, 
Strieti  Juris,  pi.  8. ;  Vearb.  Mich.  U  H.  4.  fol.  28  A.  pi.  53. ;  Yearb. 
Tr.  11  jy.  4.  fol.  80  B.  pi.  23. ;  Yearb.  Mich.  IS  H.  4.  fol.  6  B.  pi.  15. ; 
JWt  SiL  13  H.  4,  fol.  14  B.  pi.  11. ;  Yearb.  HiL  21  H.  7.  fol.  18  A. 
flSQ. 
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Volume  vi/i,    cure  the  Crown  against  committing  the  same  species  of 

. -  wrong,  unconscious  and  involuntary  wrong,  in  respect 

BoDE^TcSse,  ^^  money,  which  founds  the  subject's  right  to  sue  out 
his  petition  when  committed  in  respect  to  lands  or 
specific  chattels :  and  there  is  an  unconquerable  re- 
pugnance to  the  suggestion  that  the  door  ought  to  be 
closed  against  all  redress  or  remedy  for  such  wrong. 
The  reference  from  the  Crown  to  the  law  officers,  and 
that  of  the  law  officers  to  the  Chancellor,  would  seem 
to  reject  the  ordinary  rules  and  analogies  of  legal 
proceedings,  in  order  to  arrive  at  the  conclusion,  whe- 
ther the  subject's  right  has  been  in  any  manner  in- 
fringed by  the  Crown,  and  to  shew  that,  if  the  infraction 
is  duly  proved,  reparation  ought  to  be  made.  The 
dignity  of  the  Crown  itself  appears  to  demand  that, 
when  the  inquiry  which  it  has  enjoined  is  so  terminated, 
the  ^oper  course  for  giving  effi^ct  to  its  second  anil 
more  important  injunction,  that  right  be  done,  should 
be  pursued.  For  this  reason,  without  coming  to  any 
decision  on  matters  which  may  be  called  technical,  we 
feel  it  to  be  our  duty  to  examine,  in  the  first  place, 
whether  the  facts  found  by  the  jury  establish  the  right, 
supposing,  for  the  present,  that  this  remeily  is  given  by 
our  laws. 

The  Baron  De  Bode  makes  his  claim  in  the  character 
of  a  British  subject  whose  real  property  in  France  was 
unduly  confiscated  by  the  French  authorities  during  the 
Revolutionary  war,  and  who  was  therefore  entitled  to 
compensation  by  the  fourth  additional  article  of  the  treaty 
of  80th  May  1814,  by  the  Convention  of  20th  November^ 
1815,  by  the  Convention  of  25th  Aprils  1818,  and  by 
an  act  of  the  British  Parliament  passed  in  59  G.  S.  («). 

(a)  Sut.  59  G.  3.  c.  31. 
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He  asserts  that,  after  the  commissioners  appointed  under  Queen's  Bench. 

the  last  Convention  and  the  last  act  had  examined  and  ' 

decided  on  all  the  claims  of  claimants  duly  registered,  a     «®*][?"^ 

sum  exceeding  480,000/.  still  remained  in  their  hands  ; 

that  more  than  200,000/.  of  this  sum  was  applied   to 

satisfy  claims  made  after  the  time   prescribed   by  the 

treaty,  but  examined   by   special   authority  from   the 

Lords  of  the  Treasury;  and  that  the  residue,  also  ex- 

<^ing  200,000/.,  was  paid  into  the  Bank  oi  England  on 

the  Government  account  by  their  direction.     And  these 

sums  he  claims  as  liable,  in  the  hands  of  the  Crown,  to 

make  good  the  compensation  which  became  due  to  him 

wider  the  treaties  and  the  act. 

There  is  no  one  of  the  propositions  which  may  be 
called  the  ingredients  of  this  claim  that  is  not  encount- 
ered   with  formidable  objections.     Our  duty  is  to  ex- 
^>ne  them  in  detail.     And  two  things  are  to  be  pre* 
mised.    First,  the  burden  of  proof  lies  wholly  on  the 
siippliant.     Secondly,  the  verdict  of  the  jury  which  sat 
^  this  Court  is  the  conclusive  finding  of  facts,  on  which 
°^'"  judgment  must  proceed.     They  have  affirmed  the 
ex  parte  finding  of  a  former  jury  summoned    by  the 
l^^d  Chancellor's  order,  in  all  its  parts :  but  they  have 
s^d  nothing  of  the  petition,  which  was  the  foundation 
of  all  the  proceeding.   The  contents  of  the  petition  may 
b^  said  to  be  put  in  issue  by  the  Attorney  General's 
traverse  of  them,   as  well  as   of  the   inquisition :    but 
no  evidence    was   offered   in   proof  of  any  allegation 
not  found  in  the  latter  {a).    Does  then  the  inquisition  set 
forth  a  title  to  obtain  this  money  from  the  Crown  ? 

(a)  The  following  were  among  the  authorities  mentioned  on  the  ques- 
tions, bow  far  the  inquisition  could  be  looked  into  without  reference  to 

T  3 
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roiiimc  VUL        The  suppliant's  first  step  is  his  character  of  a  British 

!___  subject  (/i):  and  this  we  shall  assume,  without  entering 

i/!"'^'^' C^e  ^^  ^''^  argument,  to  be  satisfactorily  proved.  But, 
taking  it,  as  such  an  occasion  requires,  in  its  largest 
sense,  the  next  question  to  be  considered  is  whether  the 
suppliant  is  in  such  a  situation  that  the  treaty  can  apply 
to  him  (i).     In  case  of  any  misunderstanding  between 

the  petition ;  whether,  on  reference  to  the  petition,  the  Crown*s  title  was 
sufficiently  found  by  the  inquisition  ;  and  as  to  the  consequence  of  • 
defective  finding. 

StaundfordCf  Prerogative,  73  6.  ch.  22.  tit.  retition ;  Com.  Dig.  Pne^ 
rogative  (D80.);  RastaWt  EtiL  461  a.  PctUiniu  pK  1. ;  Finch's  Imw, 
B.  4.  cli.  3.  p.  256.  (ed.  1759.) ;  Case  of  BuJvyp  of  ExtJtcr,  I  Rot.  ParL 
421.  (IS  Ed.  2.),  No.  18. ;  Case  of  the  Earl  of  Kent,  Yearb.  IPiL  21  Ed.  S. 
fol.  47  A.  pi.  68.;  Yearb.  Mich.  13  IT.  7.  fol.  11  A.  pi.  12.;  Yearb. 
Mich,  9  //.  4.  fol.  6  A.  pi.  £0.  ;  Yearb.  Ilil.  4  //.  7.  fol.  5  A.  pi.  10.  ; 
Yearb.  Ilil.  21  //.  7.  fol.  18  A.  pi.  30.;  Yearb.  Mich.  3  U.  7.  fol. 
13  B.  pi.  19.;  Yearb.  Trin.  9  II.  6.  fol.  L'O  A.  pi.  15.;  Yearb.  Mich. 
39  II.  6.  fol.  3  B.  pi.  5. 

(a)  Tlie  following  were  among  tlie  authorities  cited  on  this  point 
Count  WalCs  Case,  3  Knapps  Prir.  C.  It.  1:5.  ;  Countess  Conwa^M  Castf 
2  Knapp*s  Pr.  C.  R.  364.  ;  Countess  of  Dalhousie  v.  M'DoualU  7  C7.  «J- 
Fin.  817.;  Munro  v.  Munro,  1  Cl.  ^  Fin.  842.;  Case  of  uEueas  Mac 
donald,  Fosters  Crown  Law,  59.  (and  see  ib.  1st  Disc.  sect.  1.  p.  18.1.); 
Dntmmond's  Case,  2  Knapp's  Pr.  C.  R.  295. ;  Daniel  v.  Commissioners  for 
Claims  on  France,  2  Knapp's  Pr.  C.  R.  23.  ;  Story  s  Case,  3  Dyer,  298  b.  ; 
Story  On  the  Confict  of  Laws,  p.  47.  s.  48.  {Boston,  18.H.);  Calvin  $ 
Case,  7  Rep.  I  a.  6  a. ;   Co.  Lit.  8  «. ;    I  Hal.  Pi.  Cr.  69,  70. 

(6)  Printed  extracts  from  the  treaties  &c.  were  placed  in  the  hands  of 
the  Court  by  the  suppliant.  Some  question  arose,  how  far  the  Court 
could  look  out  of  the  inquisition,  and  take  judicial  notice  of  these  docu- 
ments. It  uppears  that  the  judgment  of  the  Court  does  not  determine 
this  point,  the  decision  having  been  against  the  suppliant -upon  the  as- 
sumption  that  the  Court  might  look  at  the  extract);. 

Taylor  v.  Barclay,  2  Sim.  132.,  and  Van  Omeron  v.  Dowict,  2  Campb. 
42.  44.,  were  cited. 

The  following  were  among  the  authorities  mentioned  as  to  the  con- 
struction of  the  treaties,  andof  stat.  59  G.  3.  c.  SI.,  and  their  applicability 
to  the  facts  stated  in  the  inquisition,  and  with  n.>fcrnce  to  the  question»» 
whether  the  jurisdiction  appeared  to  he  taken  fiom  this  Court,  and 
whether  the  matter  could  be  considered  as  res  judicata,  or  as  concluded 
by  the  reciuls  in  tlie  statute. 
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JEw9gUmd  and  France^  **  the  subjects  of  each  of  the  two   QtitetCs  Bench. 

parties,  residing  in  the  dominions  of  the  other,  shall  have  ' 

^he  privilege  of  remaining  and  continuing  their  trade 

therein,  without  any  manner  of  disturbance,  as  long  as 

xhej  behave  peaceably,  and  commit  no  offence  against 

the  laws  and  ordinances;  and  in  case  their  conduct 

shall  render  them  suspected,  and  the  respective  Oovern- 


Ewri  of  Ldcater  t.  Heydm,  Phwd,  384.  398. ;  PUkington  t.  Commit* 

momertjbr  Oaimi  on  France^  2  Knapp^s  Pr.  C  R»  7.  ;   CounUu  Conway*$ 

CW,  S  fnapp^s  Pr.  C.  R.  364.;  Daniel  ▼.  Commissionenfor  Claims  on  France^ 

S  Xnapf^t  Pr.  C  A.  23. ;  DrummontCt  Case,   2  Knapp's  Pr,  C,  A.  295. ; 

9F€hsler*s  Case^  2  £napp*s  Pr.  C.  R.  386. ;  Fost.  Cr,  i^  185.  Itt  Disc  as.  3, 

4.;  4  l9UU  163. ;  Com,  Dig,  Justices  of  Peace,  (A  6.),  (A  7.),  (A  8.); 

1  Br^  Mr.  145  a.  Commissions  and  Commissioners,  pi.  9,  10>  11.;   Triqtiet 

▼.  Baikt  S  Bur.  1478.  (  Reamers  Elements  of  Pleas  in  Equity,  p.  88. ; 

Draper  t.  QxnotMer,  2  Vent,  362.  ;  MUfonTs  PL  224.  (p.  263.  in  5th  ed. ) ; 

Cooper's  PL  241. ;  Earl  of  Derby  ▼.  Duke  of  Athol,  1  Vet,  Sen.  202. ;  S.C, 

1  Didi.  129. ;  Bidwp  of  Sodor  and  Man  ▼.  Earl  of  Derby,  2  Ves,  Sen.  337. 

357.  ;  Lord  Cbningsby*s  Case,  9  Mod.  95.  ;  Jrarwick  v.  f^kite,  Bunb.  106. ; 

UbrtnM  T.  Sloper,  2  Cojn.  Rep.  574. ;   S,  C.  JHUes,  3a  34.  87.  ;  Blacket 

T.  Lumley,   I  Vent.  240. ;  Hanslap  ▼.    Cater,   I  Vent,  243.  }  Pinager  v. 

Gdc,  2  rml.   100.;    SoUers  ▼.  Lawrence,    WiOes,  413.;    Jennings  ▼. 

fini^  GorCA.  11.  12. ;  J{er  v.  .Mayor,  ^c.  of  Liverpool,  4  ^ur.  2244. } 

Crfet  T.  JTiHg*/,  3  T.  12.  442. ;  Anonymous,  I  Freem.  C.  B,  104.  ;  Del- 

Mp  ▼.  Pimtyer,   I  Freem.  315. ;  Harland  v.   Coc*e,  1  JVwrm.  315. ; 

ShaitoRT.  Randal,  1  /Vvem.  C  .9.  260.  266. ;  Bakery,  Holman,  1  Freem* 

31^  t  Anonymous,  I  Freem,  319. ;  Higginson  ▼.  Martin,  1  Freem.  822. ; 

^^*^  r.  SaimdcTSy  1  5Mi.  87. ;  Anonymous,  FUxgib,  44. ;  Ramsey  v.  .<4/-> 

**«*,  I  i>p.  50. ;  PWa  V.  ^ifl;   1  i>p.  137.  ;   fTalUs  v.  S'yiiitr,  2  (T.) 

^890.;   Stanyon  t.  i^avtf,  6  Afoc^  223,   224.;   fTa/tftycil  v.  Cooj^er, 

^^\e.;  Emery  v.  Barlett,  2  Sifr.  827. ;  Dye  4*  0&*m;*«  Coat,  ifarcA, 

117.;  ^0606  ^  lAtf  Carnatic  w.  East  India  Company,   1  Fes,  Jun,  370. 

^^;  &  C  as  AoM  of  Arcot  ▼.  2^  £as<  India  Company,  3  ^ro.  C  C» 

293. 301. .  Arotfe  v.  Xi«</^,  1  Vern.  59. ;  Cunningham  v.  fT^rgg,  2  2?ro. 

CC2U. ;  Jones  ▼.  Moldrin,  3  i>v.  141. ;   Mostyn  ▼.  Fo&r^cu,  1  Coup. 

161.  172. ;  Baynes  v.  Baynes,   9  Tw.  462.  ;  Attorney  General  v.   JLord 

iK^^  ricnk  f  R.  209.  218.  ;  SA<!»n  t.  Richie,  5  M.  ff  W.  176,'  181. } 

Tebku  T.  &jfty,  6A.^E.  786. ;  Afof^an  v.  &atrar(2,  2  id.  j;  ^.  544. 

561.;  Tearb.  BCch.  35  H.  6.  fol.  1  A.  pi.  1.;  Hill  v.  Reardon,  2  Russ. 
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Baron  Dk 
Boot's  Case 


roinme  Fill,    ments  should  be  obliged  to  order  them  to  remofe,  tl 
•  term  of  twelve  months  shall  be  allowed  them  for  th 

purpose,  in  order  that  they  may  remove  with  their  eAc 
and  property,  whether  entrusted  to  individuals  or  to  tl 
State.  At  the  same  time  it  is  to  be  understood  th 
this  favour  is  not  to  be  extended  to  those  who  shall » 
contrary  to  the  established  laws."  The  treaty  of  181 
(additional  art*  4.)  provides  for  taking  of  sequestei 
and  provides  that  commissioners  "  shall  undertake  tl 
examination  of  the  claims  of  His  Britannic  Majestj 
subjects  upon  the  French  Government,  for  the  value 
the  property,  movable  or  immovable,  illegally  codE 
cated  *'  (induement  confisqu6s)  "  by  the  French  aatho 
ties,  as  also  for  the  total  or  partial  loss  of  their  debts 
other  property,  illegally  detained  under  sequester,  sin 
1792/'  Next,  the  Treaty  of  20th  November,  1815,  in 
ninth  article,  declares  the  necessity  of  executing  the  foui 
additional  article  of  the  preceding  Treaty*  Finall 
another  Convention  of  the  date  last  mentioned  begii 
with  the  following  article.  ^'  The  subjects  of  His  Britaim 
Majesty  having  claims  upon  the  French  Governroem 
who,  in  contravention  of  the  second  articleof  the  Treat 
of  Commerce  of  1786,  and  since  the  first  of  Jamar, 
1793,  have  suffered  on  that  account*'  (ont  et6  atteioU 
a  cet  %ard,  par  les  effets  de  la  confiscation  &c.)^b 
the  confiscations  or  sequestrations  decreed  in  F^^mc 
shall,  in  conformity  to  the  fourth  additional  article  of  tl 
Treaty  of  Paris  of  the  year  1814-,  themselves,  their  hei 
or  assigns,  subjects  of  His  Britannic  Majesty,  beindei 
nified  and  paid,  when  their  claims  shall  have  be 
admitted  as  legitimate,  and  when  the  amount  of  th( 
shall  have  been  ascertained  according  to  the  fofms  a 
under  the  conditions  hereafter  stipulated/' 
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\t  this  point  one   would   naturally  expect,  if   the   Q^een^s  Bendt. 

Treaty  of  Commerce  had  undergone  no  alteration,  that ^ 

the  suppliant  should  set  forth  the  particulars  in  which     j^^^J^^^^ 
its  second  clause  has  been  violated  in  respect  to  him : 
that  is,  that  he  had  been  prevented,  on  the  rupture 
between  the  two  States,  from  removing  his  property  and 
effects.    But  the  first  article  of  the  Convention  No.  7 
certainly  extends  the  operation  of  the  Treaty  of  Com- 
tnerce  to  cases  of  the  U7idue  cotifiscation  of  the  property 
of  His  Britannic  Majesty's  subjects.    Then  his  allegation 
ought  to  have  been  that  his  property  was  unduly  con- 
fiscated; and  the  particulars  ought  to  have  been  shewn, 
lie  spirit  of  the  two  treaties  combined  seems  to  be  this. 
"  We  have  engaged  to  protect  your  property,  as  long  as 
you  reside  in  France  under  the  Treaty  of  peace.    If  you 
*hall  make  it  clear  that  the  Revolutionary. Government 
unduly  confiscated  instead  of  protecting  it,  when  the 
\     ^pture  occurred,  we  will  give  you  compensation  for  the 
'oss  that  has  ensued."     But  the  inquisition  here,  as  in 
Its  former  parts,  merely  states  the  facts  that  occurred, 
*"d  leaves  to  the  Court  the  duty  of  drawing  the  infer- 
^^  that  the  property  was  unlawfully  confiscated.     It 
ooes  not  find  that  the  confiscation  followed  the  rupture, 
or  Was  caused  by  it :  on  the  contrary,  the  cause  must 
^collected  from  this  statement  to  have  been  the  sup- 
PWs  violation  of  the  law  o{  France  adjudged  by  some 
^huDal  in  that  country.     The  conduct  for  which  the 
'^tence  was  passed  was  called  by  the  name  of  "  emi- 
g^lion:"  how  defined  and  qualified  by  the  law  we  are 
'eft  in  ignorance.     We  cannot  take  judicial  notice  of 
the  meaning  of  that  word,  nor  pronounce  the  law  illegal, 
OT (vaiht  English  phrase)  undue,  unless  it  were  manifest 
(bat  any  law  which  subjected  any  act  of  emigration  to 
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yofumc  viiL    the  penalty  of  confiscation  must  be  in  its  nature  void 
i'    ..  when  applied  to  any  British  subject  residing  in  France. 

im^T^cZ^  But  this  general  proposition  cannot  be  maintained,  un- 
less the  birth  in  England  made  the  suppliant  so  exclu- 
sively and  indefeasibly  a  British  subject  that  he  could 
not  be  in  any  way  amenable  to  French  law :  and  this 
would  be  inconsistent  with  the  principle  of  local  ai* 
legiance  recognized  by  our  own  law,  and  conformable, 
for  aught  we  know,  to  the  law  of  France.  If  this  law  of 
emigration  is  not  proved  to  us  to  be  absolutely  void  as 
against  the  suppliant,  we  find  no  complaint  made  of  its 
being  unlawfully  enforced  by  the  French  tribunal  which 
pronounced  sentence  under  it.  An  inquiry  of  that 
nature  would  indeed  be  singular,  and  would  lead  us  to 
the  performance  of  functions  for  which  we  are  wholly 
incompetent.  We  must  constitute  ourselves  a  Court  of 
error  on  points  of  law,  and  a  Court  of  appeal  in  matters 
of  fact,  for  the  revision  of  all  sentences  which  were  pro- 
nounced against  British  subjects,  after  the  rupture,  for 
any  offence  whatever.  In  the  large  sense  that  must 
be  assigned,  for  this  argument,  to  the  expression  *'  in- 
dument  confisques,"  any  one  of  them  unjustly  con- 
demned for  highway  robbery,  whose  attainder  may  have 
drawn  after  it  the  forfeiture  of  his  land,  may  bring  him- 
self within  this  clause,  and  entitle  himself  to  full  com- 
pensation, if  a  Middlesex  jury  shall  now  think  the  con- 
viction wrong.  Whatever  we  may  know  historically  of 
the  conduct  of  the  Courts  during  the  Revolution,  we 
certainly  should  not  be  justified  in  pronouncing  their 
judgment  wrong  in  any  particular  case  without,  at  least, 
some  direct  proof.  But  here  the  inquisition  itself 
records  one  piece  of  evidence,  without  stating  that 
that  was  all   the  evidence  adduced,  which  goes  far  to 
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establish  what  would  be  commonly  understood  to  be  a   Qucen'i  nench, 

c«se  of  emigration :   that  the  Baron  De  Bode   "  took  \_ 

»*tfuge"  in.  the  Austrian  arm}',  which  was  at  that  time      ^^rov^  p^ 

^        °  ''  Booe's  Case. 

&  UTtding  the  soil  of  France* 

Bat,  supposing  now  tliat  these  doubts  are  groundless, 
smd  that  the  suppliant  has  brought  himself  within  the 
merms  of  the  Treaty,  the  next  requisite  is,  to  shew  that 
Ik  has  availed  himself  of  its  provisions.  He  is  to  be 
indemnified  and  paid,  when  his  claim  shall  have  been 
Emitted  to  be  legitimate,  and  when  the  amount  of  it 
^11  have  been  ascertained,  according  to  the  forms  and 
under  the  conditions  stipulated. 

No  statement  appears  in  the  inquisition  that  the  claim 

bsbeen  admitted  as  legitimate,  or  that  the  amount  has 

Iwn  ascertained;  but  the  contrary  in  both  respects: 

find  recourse  must  be  had  to  the  subsequent  Treaty  of 

1818,  and  the  statute  59  G.  S.  c.  SI.,  founded  upon  it, 

l)j  which  the  time  of  preferring  claims  was  extended  for 

those  claimants  who  had  let  slip  the  former  opportunity. 

The  Treaty  is  quoted  in  general  terms  for  its  object ; 

iod  recites  that  funds  -had  been  provided  for  effecting 

it*  The  act    is  also  quoted   in   the  inquisition.     The 

claimants,    to    whom    the    indulgence   is   granted,   are 

SDch  persons  as  shall  have  caused  their  names  to  be 

inserted  in  the  register  provided  for  claimants  within 

tfce  period  prescribed  by  the  convention  of  1818.     The 

soppliant  alleges,  and  the  inquisition  finds,  that  neither 

Ms  name  nor  his  claim  had  been  placed  on  this  register 

f//I  after  the  passing  of  the  act.     He,  therefore,   does 

not  fall  within  the  enacting  clause ;  and  his  right  to  re* 

ceive  the  money  is  shaped  in  a  different  manner. 

The  registered  claimants  are,  first,   to   receive  the 
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Haron  Dr 
Bui)K*9  Case. 


roitn^e  viiL    sums  adjudged  to  them  ;  and  the  commissioners  of  de- 

1845. 

posit,  during  the  time  that  any  capital  remains  in  their 

names  unappropriated  to  claimants,  are  authorized,  on 
receiving  directions  from  the  Lords  of  the  Treasury,  to 
part  with  it  for  payment  of  such  claims,  or,  if  they  are 
all  paid,  to  apply  it  to  such  other  purposes  as  the  Lords 
of  the  Treasury  should  direct.  And  the  inquisition 
finds  that,  after  payment  of  all  the  registered  claims  that 
have  been  established,  a  surplus  exceeding  480,0002. 
remained  in  the  hands  of  the  Commissioners  of  deposit, 
out  of  which  200,000/.  were  applied  to  payment  ol 
claims,  tendered  too  late  under  the  convention  of  No' 
vember  1815,  but  admitted  under  the  authority  of  the 
Lords  of  the  Treasury :  and  the  residue  was  paid  into 
the  Bank  of  England  on  the  Government  account  by 
direction  of  the  Lords  of  the  Treasury,  in  pursuance  of 
the  Act.  This  is  the  residue,  says  the  suppliant,  of 
the  money  paid  by  the  Frtmch  Government  to  the 
English^  in  trust  for  himself  and  the  other  British  sub- 
jects whose  property  was  unlawfully  confiscated:  and, 
as  all  the  other  claims  have  been  discharged,  I  call 
upon  the  English  Government  to  apply  it  towards  making 
good  my  loss. 

We  do  not  see  how  it  is  possible  to  extract  any  claim, 
legal  or  equitable,  out  of  these  circumstances,  to  the 
payment  of  any  money.  The  amount  does  not  appear 
to  have  been  ascertained,  nor  the  claim  to  any  amount 
established :  nor  do  we  find  that  the  Lords  of  the 
Treasury  have  granted  the  indulgence  with  which  others 
have  been  favoured,  or  even  have  been  requested  to  in- 
stitute any  inquiry  into  the  validity  of  the  Baron's  claim. 
He  might  very  possibly  have  had  just  ground  for  making 
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"^^  a  request,  and  might  reasonably  have  expected  Qfteen't  Bench. 

184'5« 


*^  they  should  not  lose  their  control  over  any  sum 
"^«Daining  with  the  Commissioners  of  deposit  till  such  ^l"^^^^^ 
M  wqairy  had  been  brought  to  a  close :  but  they  might 
ft^iave  lawfully,  and,  perhaps,  with  good  reason,  refused 
^Jitt  indulgence:  the  inquiry  might  have  turned  out 
-Kinlavourably  to  the  Baron's  claim:  they  might  have 
-cJiought  others  entitled  to  a  preference  over  him. 

Assuredly,  there  is  no  account  in  which  this  or  any 
^Dther  sum  stands  to  his  credit.     The  Court  is  left,  once 
snore,  to  draw  an  important  inference  which   the  sup- 
pliant ought  to  have  drawn  for  himself,  stating  the  pre* 
niscs  whence  it  flowed.     The  inference  suggested   is, 
t.liat  the  whole  200,000/.  is  virtually  his :  the  premises 
nnst  be  that  no  other  claimant  can  possibly  come  in  to 
daim  any  part  of  it.     But  this  fact  is  unknown  to  us, 
and  can  by  no  means  be  deduced  from  the  length  of 
time  that  has   elapsed.     The  Baron's  own  claim,  so 
recently  brought  forward,  is  an  example  which  demon- 
sHates  the  contrary  proposition. 

We  must  not  pass  over  one  of  the  allegations  appear- 
ing in  the  petition,  which  is  not  affirmed  by  the  finding 
in  the  inquisition,  —  the  award  made  by  the  Commis- 
swicTs  in  1822,  rejecting  the  claim,  and  confirmed  by 
^  Privy  Council  on  appeal  in  1 823  ;  not  that  we  con- 
^ve  ourselves  at  liberty  to  assume  this  fact  to  be  true, 
^^  as  against  the  suppliant  who  states  it,  but  that  we 
^;  not  be  supposed  to  have  omitted  all  consideration 
^  it    In  truth,  it  suggests  a  dilemma  to  which,  as  an 
"gnraent,  great  weight  is  due.     The  inquisition,  the 
«i'y  subject  of  our  deliberation,  states  nothing  on   the 
Mbjcct.    Then,  either  an  inquiry  has  taken  place  on 
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roiume  viiL    the  suppliant's  application*  and  turns  out  unbfoarab 

*        to  him,  or  none  has  taken  place  and  he  is  not  in 

iwon  De      position  to  ask  for  the  money.     We  are,  in  either  cm 

Book  s  Case.      ^  ^  ^ 

left  without  the  means  of  seeing  that  the  surplus  h 
been  received  to  his  use  by  any  one. 

Even  if  that  could  be  maintained,  the  question  woe 
remain,  whether  her  Majesty  can  be  said  to  have  j 
ceived  the  money.  This  is  not  found.  We  cannot  a 
judge  the  fact  on  the  allegation  that  it  was  paid  intoti 
Bank  of  England  on  the  Government  account,  wbb 
may  be  true,  in  numerous  modes  of  construing  laogiui{ 
so  indefinite,  without  any  participation  of  the  Son 
reign  (a).  The  attempt  to  fix  the  Sovereign,  nd 
vidually,  from  the  decision  of  my  brother  Coleridge(i 
•  in  the  Bail  Court,  when  he  discharged  the  rule  for 

mandamus  to  the  Lords  of  the  Treasury  to  pay  tl 
Baron,   on  the  ground   that  they   were,   in  fiicti  tf 
servants  of  the  Crown  in  holding  the  money,  can/ 
prevail.     They  were,  by  the  very  supposition  on  wf 
that  rule  was  obtained,  the  servants  of  the  Crown,  af 
for  the  Crown  in  parting  with  the  money :  and  tl 
congruity  of  the  Sovereign  issuing  a  writ  to  the 
reign  would  have  occurred  if  this  Court  had  d 
the  mandamus  to  those  servants.     This  prelimin 
jection  dispensed  with  any  examination  of  the 
It  has  no  bearing  on  the  proof,  required  in  sup 

(a)  The  following  were  among  the  authorities  mentioned  c 
Rex  V.  The  Lords  Commissioners  of  the  Treasury^  ^  A,  ^  I 
In  re  Baron De  Bode,  6  DowL  P,C,  776.  ;  3  Blackst,  Com,  S 
4  &  5  /r.  4.  c.  15. ;    Yearb.   Midi.  9  U,  4.    fol.  4  A.    p 
HiL  4  H.  7.  fol.  1  A.  pi.  1. ;   Yearb    Mich,   7  //.  4.    fol. 
Newland  v,  Attorney  Generaf,  S  Mer.  684.  ;  Mitford  t.  R 
Ch.  Co,  185. ;   Gidley  v.  Lord  Palmerston,  S  Br.  ^  B.  275 

(6)  In  re  Baron  De  Bode,  6  Dowl,  P.  C.  776.  792. 
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Petition  of  right,  that  the  Sovereign  lias  or  has  had  a   Q««r«'«  DetuA. 

P^tsodhI  benefit  from  that  which  is  sought  to  be  re- \    _ 

«iFed  at  his  hands.  J^^'TP'' 

BouK  s  Case. 

We  have  thought  it  right  to  express  the  doubts  that 
bve  been  felt  among  us  on  some  of  the  earlier  points 
afloded  to.  But  on  the  point  last  mentioned  none  of 
vs  feel  any  doubt.  We  all  think  that  this  money  has 
not  been  received  by  the  Sovereign,  and,  further,  that  it 
Itts  not  been  received  to  the  suppliant's  use. 

Hiirs  rule  discharged. 
The  Solicitor  GeneraPs  rule  made  absolute. 

The  following  entry  was  made,  immediately  ailer  the 
verdict  stated  in  p.  268,  ante. 

'^Aad,  because  the  Court  of  our  said  Lady  the 
Qieen  now  here  are  not  as  yet  advised  of  giving  their 
Judgment  of  and  upon  the  premises,  day  thereof  is  given 
to  the  parties  aforesaid,  until  the  2d  day  of  November 
io  the  year  of  our  Lord  184*4,  before  our  said  Lady  the 
Qteen,  at  Westminster^  to  hear  their  judgment  there- 
i3poD,  for  that  the  said  Court  of  our  said  Lady  the 
Queen  here  are  not  yet  advised  thereof. 

''At  which  day,  before  our  said  Lady  the  Queen,  at 
^atminster,  come  as  well  the  said  suppliant  by  his  at- 
^^niey  aforesaid  as  the  said  Attorney  General  in  his 
^  proper  person.  And,  because  the  Court "  &c.  (con- 
tinuances by  Curia  advisari  vult,  down  to  2nd  No" 
«»ier,1815). 

"At  which  day/'&c.  "  Whereupon,  all  and  singular 
^premises  being  seen  by  the  Court  of  our  said  Lady 
^  Queen  here,  and  fully  understood,  and  mature  de- 
liberation thereof  being  had,  it  is  considered,  by  the 


286 


Q.B.    MICHAELMAS  VACATION, 


Fuiume  nil.    said  Court  here,  that  the  said  suppliant  take  nothing  b; 

L_  his  petition  aforesaid,  but,  for  his  false  claim,  be  therec 

Baron  Dk      j^  mcrcv  &c. :  and  that  the  said  Attorney  General  < 

Book  s  Case.  ''  ^ 

our   said    Lady    the   Queen    may   go   thereof  withoc 
day  &c." 


Wednesday^ 
December  10th. 


Davis  against  Curling. 


Declaration,  in  /""^ASE.     The  declaration  charged  that,  whereas,  be 

thatVcfendaut  'ore  and  at   the  time  of  the  committing  of  th 

HMiway^Aa  g»*»cvances  &c.,  and  after  the  passing  of  a  certain  act  &< 

(.5&  6  /r.4.  (Highway  Act,  5  is,  Q  TV.  4.  c.  50.),   defendant  was  ; 

c.  50.),  sur-  \       fr>  J  '  /' 

veyorofthe        survevor,  appointed   under  the  said  act,  in  and  forth 

parish  of  r.  ;  . 

that  gravel  had    parish  of  Tottenham  in  Middlesex ;  and  whereas,  also 

been  placed  on  .     .  o  i  •  *•  i 

a  highway  in      before  the  committmg  &c.,  a  large  quantity  of  graTel 

T. ,  by  means  of 
which  gravel 
the  highway 
was  obstructed, 
and  the  gravel 
was  a  nuisance 
to  the  public : 
that  defendant 


stones,  &c.,  had  been  and  was  laid,  put  and  placed  upon 
and  in  a  certain  public  highway  within  the  said  parish, 
called  Marsh  Lane^  and  which  said  public  highway, 
before  and  at  the  time  of  the  committing  &c.,  was  undei 
had  notice,  and  the  survcy,  carc  and  superintendance  of  defendant  as 

was  re<iucstcd 

to  remove  the      such  surveyor;  and  by  means  of  which  said  gravel,  8cc 

same  ;  but  he, 

well  knowing 

&c,  did  not 

nor  would,  in  a 

reasonable  time, 

remove  or  cause 

it  to  be  removed,  but,  on  the  contrary,  conducted   himself  with  gross  negligence,  warn 

knowingly,  wilfully  and  wrongfully,  and  in  violalion  of  his  duty  as  such  surveyor,  pe  - 

mitted,  suffered   and  caused  the  gravel  to  continue  and  be  upon  the  highway,  obstnic  " 

ing  the  same,  remaining  and  being  a  nuisance  to  the  public,  for  a  long  and  unreasonabV 

time,  without  taking  any  care  or  precaution  to  guard  against  danger  or  damage  to  penon 

passing,  contrary  to  his  duty  in  that  behalf  as  such  surveyor:   by  means  of  which  plaintiff* 

carriage  was  overturned. 

It  was  proved  Uiat  defendant  had  notice  of  the  gravel  being  laid,  and  had  been  guilty  of 
want  of  care  in  leaving  it  there,  and  that  this  had  caused  the  accident. 

Held,  that  defendant  was  charged  with  a  thing  done  in  pursuance  of  the  act,  and  wai 
therefore  entiUed  to  notice  under  sect.  109. 


the   said  highway  was  very  much  straitened  and   ob« 
structed ;  and  the  said  gravel,  &c.    had   become,  an  j 
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were,  a  nuisance  to  the  public  passing  along  the  said  Queeji^s  Bench. 

1  fid.  5* 

highway;  of  all  which  premises  defendant  before  the  . '___ 

commiuing  &c.,  to  wit  on  &c.,  had  notice,  and  was  then         ^^^" 
requested  to  remove  or  cause  the  same  to  be  removed       CiraLiNo. 
from  and  out  of  the  said  highway :    Yet  defendant,  well 
knowing  the  premises,    but   contriving  &c.   to   injure 
plaintiff,  did  not  nor  would,  although  a  reasonable  time 
for  his  so  doing  passed  and  elapsed  after  he  had  such 
notice,  and  before  the  happening  of  the  injury  to  plaintiff 
after  mentioned,  remove  or  cause  or  procure  to  be  re- 
mo?ed  the  said  gravel,  &c.  from  and  out  of  the  said 
highway ;  but,  on  the  contrary  thereof,  defendant  from 
the  time  of  his  receiving  and  having  such  notice,  to  wit 
[     ^  &c.,  **  continually,  up  to  and  until  the  happening 
I     to  the  plaintiff  of  the  injury   hereinafter  mentioned, 
behaved  and  conducted  himself  with  gross  negligence  in 
^  about  the  premises,  and  knowingly,   wilfully  and 
vrongfully,  and  in  violation  of  his  duty  as  such  surveyor 
tt  aforesaid,  allowed,   permitted,  suffered   and  caused 
the  said  gravel,"  &c.  "to  remain,  continue  and  be  in  and 
^poo  the   said    highway,  straitening   and   obstructing 
the  same,  and  remaining  and  being  a  nuisance  to  the 
public  passing  along  the  said  highway,  for  a  certain  long 
^  unreasonable  space  of  time' in  that  behalf,  to  wit 
six  weeks,  without  taking  any  care  or  precaution  what- 
soever to  guard  against  danger  or  damage  to  persons 
ptssing  along  the  said  highway,  contrary  to  his,  the 
defendant's,  duty  in  that  behalf  as  such  surveyor  as  afore- 
nid."    By  means  and  in  consequence  of  which  pre- 
mises and  of  defendant's  said  breach  of  duty,  and  not 
otherwise,  afterwards,  and  before  the  commencement  of 
ibis  suit,  to  wit  on  &c.,  in  the  night  time  of  the  said 
daj9  a  certain  carriage  of  the  pldintiff,  of  great  value, 
TOL.  nil.  N.  s.  u 
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to  wit  &c.,  with  the  plaintiff  therein,  then  going  and 
passing  in  and  through  the  said  highway,  was  un- 
avoidably driven  upon  and  against  the  said  gravel,  &c., 
and  was  thereby  then  overturned:  by  means  whereof 
the  plaintiff  then  became  &c.  greatly  hurt,  &c. 
Plea,  Not  guilty,  by  statute  (a).     Issue  thereon. 


On  the  trial,  before  JVighhnan  J.,  at  the  Middlesex 
sittings  after  Michaelmas  term,  1844,  evidence  was  given 
to  shew  that,  while  defendant  was  surveyor  for  Tottenr 
ham^  some  men  who  were  employed  by  him  to  cart 
gravel,  put  the  gravel  in  question  on  the  roadside,  where 
it  remained  for  a  month,  and  up  to  the  time  of  the 
accident.  Some  evidence  was  also  given  for  the  purpose 
of  fixing  the  defendant  with  knowledge  that  the  gravel 
was  there.  The  defendant's  counsel  contended  that, 
under  sect.  109  of  stat.  S  ii  6  IV.  4.  c.  50.,  defendant 
was  entitled  to  notice  of  action;  and  that,  no  notice 
being  proved  (i),  there  must  be  a  nonsuit.  The  learned 
Judge  gave  leave  to  move  on  this  point,  and  left  to  the 
jury,  first,  whether  defendant  knew  that  the  gravel  was 
in  the  place  described;  secondly,  whether  there  was 
want  of  care  by  defendant  in  leaving  it  there ;  thirdly, 
whether  that  caused  the  accident.     Verdict  for  plaintiC. 

In  Hilari/ term,  1845,  Pciersdorff' ohiained  a,  rule  nisi 
for  a  nonsuit. 


Bovill  now  (c)  shewed  cause.    The  question  of  know- 
ledge  was   for  the  jury :  and,  as   they   have  found  a 

(a)  Stat  5  8c  6  W,  4.  c.  50. 

(6)  Some  letters  were  insisted  upon  as  amounting  to  notice ;  but  tfaej 
appeared  not  to  contain  the  legal  requibitcs. 

(c)  A  part  of  the  argument  was  heard  on  December  9lh. 
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^ctfor  the  plaintiff,  the  only  question  is,  whether  Queen^*  Bench. 

^^  omission  of  the  defendant  to  remove  a  nuisance  of [ — 

^^  J»icli  he  knew  is  "any  thing  done  in  pursuance  of  or        ^^y" 
^  ^er  the  authority"  of  stat.  5  &  6  »^. 4.  c. 50.,  within  the       Corukg. 
leaning  of  sect.  109.     It  is  true  that  an  act  done  under 
:  olour  of  the  authority  of  the  statute,  though  not  strictly 
warranted  by  it,  might  fall  within  the  provisions  of  the 
ion ;  but  the  declaration  shews  only  an  omission ; 
und  the  evidence  proved  no  more;  and  the  injury  is  not 
produced  by  any  pursuance  of  the  act.     In  Umphelby  v. 
VLean  (a)  it  was  held  that  a  collector  of  taxes  was  not 
^^  Totected  by  want  of  notice,  under  stat.  4S  G.  S.  c.  99. 
.^^  70.,  from  an   action  for  money  had  and  received, 
%:>  xougbt  to  recover  an  overcharge,  because  nothing  was 
^»Il^ed   to  have  been   done  in  pursuance  of  the  act. 
Itm  EUioi    v.  Allen  {b)    Maule  J.    said:    "If  parties 
sft^in  pursuance  and  by  authority  of"  &c.  (the  local 
^t^X  then   under  discussion),  "they    will    be  justified 
%M  nder  the  plea  of  Not  guilty ;  if  in  pursuance,  but  not 
bjr  authority,  of  the  statute,  then  they  are  entitled  to 
icscdce."    The  defendant  here,  by  sect.  109,  is  allowed 
to  plead  the  general  issue  in  the  cases  where  notice  is 
i^aired,  instead  of  justifying ;  but  in  tbb  case  no  jus- 
tification could  be  pleaded.     In  Wright  v.  Horton  {c)  it 
^<^  held  that  a  party  sued  for  acting  as  a  magistrate 
After  having  lost  his  qualification  was  not  entitled   to 
^lice  under  stat.  24  G.  2.  c  4i.  5.  1.     A  party  charged 
^ith  acting  as  commissioner  where  he  was  personally 
^terestedy  under  a  local  statute  which  prohibited  such 

(<)  1  B,  ff  AUL  42.     See  Charrinton  y.  Johtuon,  \SM.^  W.  856. 
(*)  14  L.  J.  (iST.  S.)  Com,  P.   136.    S,  C   I  Com.  B.  18. ;    but  the 
Stitam  does  not  appear, 
(c)  JJoTs  N.  P.  a  458. 

U  2 
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Foiume  vui.  acting,  was  held  not  entitled  to  treble  costs  under  a 
clause  speaking  only  of  "  any  act  or  thing  done  in 
Davis  execution  of,  or  under  the  authority  of"  the  act; 
Curling.  C/iarlcswort/i  V.  litidgaiil (o).  That  a  non-feasance  is 
not  within  clauses  of  this  kind,  appears  from  Atkivs  v. 
Banwell  (6).  And,  where  the  act  gives  no  colourable 
authority  for  the  thing  complained  of,  such  a  clause  is 
inapplicable.  In  Carpue  v.  London  and  Brighton  Rail-- 
way  CompaJiy  (r),  where  the  Company  were  sued  for  an 
accident  charged  to  have  occurred  from  their  bad 
management  in  conveying  passengers,  Patteson  J.,  upon 
a  similar  clause  being  cited  to  shew  that  notice  oF 
action  was  necessary,  said :  ^^  Sect.  253  *'  (the  clause  re- 
ferred to)  "  speaks  only  of  *  any  thing  done  or  omitted 
to  be  done  in  ])ursuance  of  this  act.'  No  part  of  the 
clause  points  to  merely  doing  a  thing  negligently.  If 
the  Company  carry  so  carelessly  as  to  mutilate  their 
passengers,  is  that  any  thing  done  or  omitted  to  be  done 
in  pursuance  of  the  act  ?  "  [Lord  Dniman  C.  J.  Perhaps 
that  was  said  with  reference  to  the  point  on  which  the 
decision  turned,  that  the  Company  were  acting  merely 
as  common  carriers,  and  to  the  case  of  Palmer  v.  The 
Grand  Junction  Railway  Compatiy  {d\  where  the  same 
point  was  ruled,  but  where  Parke  B.  said:  *Mf  the 
action  was  brought  against  the  Railway  Company  for 
the  omission  of  some  duty  imposed  upon  them  by  the 
act,  this  notice  would  be  required."]  Dowell  v.  Bening^ 
field [e)  affirms  the  principle  now  contended  for;  and 
Cook  V.  Leonard  [g)  and  Shatwell  v.  Hall  {h)  are  to  the 
same  effect. 

(a)  1  C,  M,   ^'  R.  498.  505,  note  (a).  896.     S.  C.  4  Tyrwh.  824.; 
5  Tyrwh,  476. 

(6)  3  Ecut,92.  (c)  5  Q.  B,  747.  754. 

(d)  4  M,  ^  ir,  749.  (e)  Car,  ^  Marsh,  9. 

ig)  6  B.  tj  C.  351.  (A)  10  Af.  j;  ir,  5*i3. 
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^^tersdoiff  {wiih  whom  was   Edwin  James)    contra.   Qwen's  Bench. 

'^^cViarge  is  that  the  defendant,  being  surveyor,  in  tlie    _] 

^ecuiion  of  his  trust  was  guilty  of  the  act  described  :         I^^^" 
^Te  knowledge  was  expressly  found ;    and   that  shews       Curuno, 
^  Miat  the  act  was  wilful  on  the  part  of  the  defendant,  as 
^^^iiarged  in  the  declaration.     If  the  persons  employed 
^kDj  the  defendant  had  laid  the  gravel,  and  suffered  it  to 
^K:ontinue  there,  without  his  knowledge,  the  declaration 
^^Hrould  not  have  been  proved,  because  then  the  act  of 
"^ihe  person  employed  would  not  have  been  the  act  of 
"^ihe  defendant.     The  cases  where  actions  are  brought  for 
-^Kumpayment  of  money  are  inapplicable ;  there  nothing 
S^  charged  but  an  omission,  not,  as  here,  a  concurrence 
S  n  a  positive  tort.     Such  are  Umphelby  v.  McLean  (a) 
^which,    however,    is   scarcely   consistent  with    Water- 
.^^me  v.  Keen  {b) )   and  Atkins  v.  Banwell  (c).     Again, 
.^sctions  for  penalties,  where  the  gist  of  the  complaint  is 
'Klat  the  defendant  is  acting  in  direct  contravention  of 
^lie  statute,  have  no  analogy  with  such  an  action  as 
*Ae  present :  this  applies  to  Wright  v.  Horton  (d)  and 
aarlesu:orih    v.   Rudgard  (e).      No   amends   could   be 
tendered  in  such  a  case.     Another  class  of  cases  inap- 
plicable here  comprehends  actions  for  acts  done  inde- 
pendently  of,   and   without   reference   to,    the  powers 
P^en  by  the  statute.     Such  are  Palmer  v.  The  Grand 
J^^ction    Railway    Company  {g\    Carpne    v.   London 
^d  Brighton  Railway   Company  (//),   Morgan  v.  Pal- 
•^  (i)  and  James  v.  Saunders  {k).    Here  the  declaration 
insists  upon  the  official  character  of  the  defendant :  had 

(a)  1  B.  ^  Aid.  42.  (6)  4  5.  fr  C.  200. 

(c)  S  East^  92.  (rf)  HoWs  N,  P.  C,  458. 

(e)  \  a  M.  ^  B.  896. ;  S.  C  5  Tyrwh.  476. 
is)  AM.i  r.  749.  (A)  5  Q,  B.  747. 

(i)  2  B.^  C.  729.  (*)  10  Bing,  429. 
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he  not  been  surveyor,  the  plaintiiF  would  have  been 
nonsuited.  It  is  in  that  character  that  he  is  charged 
with  gross  negligence  in  having,  "  knowingly,  wilfully 
and  wrongfully,  and  in  violation  of  his  duty  as  such  sur» 
veyor,"  "  allowed,  permitted,  suffered  and  caused  **  the 
gravel  to  remain.     (He  was  then  stopped  by  the  Court.) 


Lord  Denman  C.  J.  It  is  clear  that  the  defendant 
is  charged  with  a  tort  committed  in  the  course  of  his 
official  duty :  he  is  charged,  as  surveyor,  with  the 
positive  act  of  leaving  the  gravel  on  the  road,  where  it 
had  been  improperly  placed,  for  an  unreasonable  time. 
On  that  simple  ground,  I  think  it  clear  that  he  was  en- 
titled to  notice. 


Patteson  J.  I  think  the  person  who  framed  the 
declaration  had  in  view  the  fifty-sixth  section,  which  in* 
flicts  a  penalty  on  any  surveyor  who  **  shall  lay  or  cause 
to  be  laid  any  heap  of  stone  or  any  other  matter  or 
thing  whatsoever  upon  any  highway,  and  allow  the  same 
to  remain  there  at  night  to  the  danger  or  personal 
damage  of  any  person  passing  thereon,  all  due  and 
reasonable  precaution  not  having  been  taken  by  the  said 
surveyor  to  guard  against  the  same:*'  the  declaration, 
indeed,  does  not,  in  describing  the  defendant's  miscon- 
duct, charge  that  the  stones  were  left  at  night;  but  in 
other  respects  it  follows  the  section  pretty  closely ;  the 
word  '^  wilfully,"  which  it  adds,  I  do  not  take  to  be  of 
any  importance  here.  This  tends  to  shew  that  the 
charge  is  not  one  of  mere  omission,  but  of  actually  con- 
tinuing the  nuisance.  That  is  a  charge  of  doing  some- 
thing wrong,  of  keeping  the  gravel  in  an  improper 
place,    an  act    continued    until  the  occurrence  of  the 
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"mischief.    Is  it  then  an  act  done  in  pursuance  of  the  Qv^en't  Bench. 
statute?  It  is  not  denied  that  the  heap  of  gravel  was  put  ' 


tkere  in  pursuance  of  the   statute :    it  could  not  be         ^^^" 
spread  at  the  same  moment :  the  question  then  would       Curling. 
irise,  whether  the  length  of  time  during  which  it  was 
kept  io  a  heap  was  reasonable  or  not     The  continu- 
ing therefore,  was  a  thing  done  in  pursuance  of  the 
stauite. 

WioHTMAN  J  (a).     The  defendant  is  liable  only  by 
virtue  of  his  office.     He  is  charged  with  permitting  an 
obstruction  to  remain,  of  which  permission  he  is  guilty 
m  his  character  of  an  officer  described  in  the  Act  of 
P^liament.     He  is  therefore,  under  sect.  109,  entitled 
to  a  notice,  in  order  to  enable  him  to  tender  amends.    I 
•gree  with  Mr.  Peiersdofff  that  this  action  is  distin- 
guishable from  actions  ex  contractu,  as  assumpsit  for 
money  had  and  received,  and  from  actions  for  penalties. 
There  the  important  clause  of  sect.  109,  authorizing 
the  tender  of  amends,  would  not  apply.     This  action  is, 
in  troth,  brought  for  a  breach  of  duty  cast  on  the 
defendant  by  an  act  of  parliament,  under  which  he  acts, 
but  acts  wrongly. 

Rule  absolute  (b). 

(c)  Cbfot^gtf  J.  was  absent. 

(6)  Set  £ennel  and  Avon  Canal  Company  v.  GrecU   ffettem  RaUwat^ 
y,  7  Q.  B.  884. 


U    4 


294 


Q.  B.   MICHAELMAS  VACATION, 


Folwne  VIIL 
1845. 


Thursday, 
December  ilth. 


Mortimer  against  Simon  Moore  and  Wn* 

GiLLARD. 


Replevin  for 
taking  cattle. 
Plea,  that  W. 
was  seised  in 
fee  of  a  forest, 
within  which 
there  were 
wastes;  and 
tliat  certain 
tenants  of 
lands  near  the 
forest  had  a 
right  of  com- 
mon on  such 
wastes  for 
their  cattle 
levant  and 
couchant ; 


T>  EPLEVIN.     First  count,  for  cattle  taken  in 
tain  common  and  place  called   Gidley  Coi 
Second  count,  for  cattle  taken  in  a  certain  other 
mon  and  place  called  Throndeigh  Common. 

Plea   (Sixth)  (a).      As  the   taking  and  detain! 
the  cattle   in  the  first   and  second  counts   ment 
that,  before  and  at  the  said  time  when  &c.,  and 
time  of  issuing  the  warrant  after  mentioned,  his 
Highness  Albert  Edward^  Prince  of  Wales  and  D 
Cornwall^  was,  and  still  is,  seised  in  his  demesne 
a  customVTtii'in  ^^^i  »"  right  of  his  Duchy  of  Cornwall^  of  and 
Iheli^er^'*'^      lordship  or  manor  of  Lidford,  with  the  forest  or 
dHfts^Lmul^n*'*  ^^  Darr/wore  with  the  appurtenances,  parcel  of  th 

of  the  cattle 
depasturing  the 
wastes,  which 
were  to  be 
driven  to  a 
place  named  to 
ascertain 
whether  any 
of  tliem  were 
unlicensed 
cattle  and 
whether  any 
commoner  had 
surcharged  ; 
and,  if  any  had 

surcharged,  the  and  in  the  said  lands  and  tenements,  have,  froo 

cattle  were  to 

be  impounded     whereof  &c.,  been  used  and   accustomed  to  have 

damage  fesaiit. 

That  plaintiff* 

was  a  commoner ;  and  defendant,  making  the  drift  as  servant  of  the  master  foreste 

plaintiflTs   cattle  depasturing  and  doing  damage  in    the  place  in    which   &c.,  ■ 

plaintiff*  had  surcharged  by  depasturing  with  the  cattle  seised  :  wherefore  defendanii 

the  cattle  to  impound  them. 

Replication,  admitting  IF.'s  seisin  and  the  existence  of  the  wastes,  De  injaril 
residvo  &c.     Held  good  on  special  demurrer. 

(a)  The  defendant  did  not  avow  or  make  cognisance. 


lordship  or  manor;  and  that,  from  time  wberec 
memory  of  man  is  not  to  the  contrary,  there  have 
and  still  are,  divers  large  uninclosed  commons  or 
of  waste  next  adjoining  to  the  said  forest  or  chai 
communicating  therewith :  that  divers  persons, 
venville  tenants,  being  the  freehold  tenants  of  c 
lands  and  tenements  near  to  the  said  forest  or 
and  all  those  whose  estates  they  respectively  hf 
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of  "gh  ought  to  have,  for  themselves  anil  their  farmers,   Qu^m't  Bench. 

1845. 
oo^upiers  of  the  said  lands  or  tenements,  common  of  ' 

pasture  in  and  over  the  said  forest  or  chase  and  the      Mobtimi* 
tti/  uninclosed   commons   for   all    commonable   cattle        Mooek. 
ienint  and  couchant  on  their  said  respective  lands  and 
tenements,  every  3*ear  and  at  all  times  in  the  year,  as 
to  their  said  several  lands  and  tenements  respectively 
belonging  and  appertaining:  That,  within  the  said  forest 
or  cliase  and  the  said  uninclosed  commons,  there  is, 
md  from   time  whereof  the   memory  &c.  always  has 
been,  an  ancient  and  laudable  custom  used  and  ap- 
proved, that  is  to  say,  that,  once  at  least  in  each  and 
erery  year,  the  master  forester  of  the  said   forest   or 
diase  has  caused  drifts  to  be  made  of  all  cattle  found 
depasturing  in   the  said  forest  and  the  said  uninclosed 
canmons  ;  which  said  drifts  have  been  used,  during  all 
tke  time  aforesaid,  to  be  made  separately  in  and  over 
ttcb  of  the  four  several  quarters  or  bailiwicks  of  the  said 
farest  or  chase  respectively  into  which  the  said  forest  or 
chase  has,  during  all  the  time  aforesaid,  been,  and  still 
is  divided,    and   such    parts   of  the   said    uninclosed 
CQQmons  as  are  adjoining  to  the  said  four  quarters  or 
Ittiliwicks  respectively ;  and  have  been  used,  during  all 
dkat  time,   to  be  so  made  by   virtue  of  four   several 
warrants  of  the  said  master  forester  commanding,  in  the 
Mme  of  the  lord  for  the  time  being  of  the  said  manor 
•nd  forest  or  chase,  a  drift  to  be  made  for  each  of  the 
Mid  four  quarters  respectively ;  and,  upon  the  occasion 
of  such  drift  for  the  quarter  of  the  said  forest  or  chase 
called  the  North  quarter,  the  custom,  during  all  the 
unit  aforesaid,  has  been  to  cause  all  the  cattle  then 
Ibond  depasturing  in  the  said  last  mentioned  quarter  of 
the  said  forest  or  chase,  and  in  such  parts  of  the  said 
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Volume  mi.    uninclosed  commons  as  are  next  adjoining  to  the  said 

^ ' last  mentioned  quarter,  to  be  driven  to  a  certain  place, 

MoMiMK*      ^j  ^j^  ^  place  called  Creber  Pounds  situate  within  and 
iviooRE.        parcel  of  the  said  place  in  which  &c.  in  the  first  count 
mentioned,  there  to  be  examined  and  taken  account  of, 
in  order  to  ascertain  whether  any  of  the  said  last  men- 
tioned  cattle   were  estrays   or  unlicensed   cattle,  and 
whether  any   of  the   said   commoners   called    venville 
tenants,  so  entitled  to  %uch  common  of  pasture  as  afore- 
said, or  any  other  commoners  having  rights  of  common 
thereupon,  have  surcharged  the  said  forest  or  chase  and 
commons  by  depasturing  thereon  more  or  other  cattle 
than  they  of  right  ought  by  reason  of  their  said  re- 
spective lands  and  tenements  or  otherwise ;  and,  if,  upon 
the  occasion  of  such  drift,  any  of  the  said  commoners 
have  been  found,  upon  such  examination  and  account 
as  aforesaid,  to  have  so  surcharged  the  said  forest  or 
chase  and  commons  at  the  time  of  such  drift,  then  the 
cattle  wherewith  the  said  forest  or  chase  and  commons 
have  been  so  wrongfully  surcharged,  or  so  many  thereof 
as  have  been  then  found  depasturing  and  doing  damage 
in  the  said  North  quarter  of  the  said  forest  or  chase  or 
in  the  parts  of  the  said  commons  next  adjoining  thereto, 
have  been  used,  by  the  custom  aforesaid,  and  of  right 
ought,  to  be  taken  to  a  certain  common  pound  within 
the  said  lordship  or  manor  and  forest  or  chase,  to  be 
there  impounded  for  the  damage  so  done  as  aforesaid ; 
and  the  cattle,  which  have  been  found  upon  the  occasion 
of  such  drifb  as  aforesaid  rightfully  depasturing  in  the 
said  forest  or  chase  or  the  said  adjoining  commons,  have 
been  used,  by  the  said  custom,  and  of  right  ought,  to 
be  forthwith  released  and  set  at  large.      That  plaintiff, 
long  before  and  at  the  said  time  when  &c.,  had  been 
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and  was  a  venville  tenant,  being  the  freehold  tenant  of  Queen'i  Bench. 

certain  of  the  said  lands  and  tenements  near  to  the  said  ' 

Jorest  or  chase ;  by  reason  whereof  he  was,  at  the  said      Moetime* 
tune  when  &c.,  entitled  to  have,  and  ought  of  right  to       Mooes. 
Iiare  bad,  for  himself  and  his  farmers,  occupiers  of  the 
ttid  lands  and  tenements,  such  common  of  pasture  for 
cattle  levant  and  couchant  thereon  as  hereinbefore  de- 
scribed in  and  over  the  said  forest  or  chase  and  the  said 
miDclosed  commons  adjoining,  as  to  his  said  lands  and 
teoements  belonging  and  appertaining;  that,  just  before 
the  said  time  when  &c.,  to  wit  on  &c.,  the  defendant 
Shror  had  been  and  was  required  by  the  warrant  of  the 
miter  forester  of  the  said  forest  or  chase,  in  the  name 
cf  his  said  Royal  Highness,  to  make  the  drift  of  cattle 
&r  the  said  North  quarter  of  the  said  forest  or  chase 
QD  a  certain  day  therein  named,  to  wit  on  &c.,  according 
to  the  said  ancient  custom,  and  for  that  purpose  to 
sommon  to  his  assistance  as  many  men  as  he  the  said 
Simm  should  think  proper;  whereupon  the  defendant 
Simm^  and  the  defendant  William  in  his  aid  (the  said 
Vmiam  having  been  before  then  duly  summoned  and 
Rquired  by  the  said  Simon  to  assist  in  that  behalf),  did 
literwards,  to  wit  on  the  said  &c.,  in  pursuance  of  the 
and  Ust  mentioned  warrant  and  of  the  custom  aforesaid, 
drive  all  the  cattle  then  found  depasturing  in  the  said 
North  qoarter  of  the  said  forest  or  chase,  and  in  such 
pirts  of  the  said  uninclosed  commons  as  were  and  are 
Kxt  adjoining  to  the  las»t  mentioned  quarter,  to  the  said 
place  called  Creber  Pounds  there  to  be  examined  and 
tiken  account  of,  in  order  to  ascertain  whether  any  of 
the  last  mentioned  cattle  were  estrays   or  unlicenced 
cattle,  or  whether  any  of  the  said  commoners,  so  entitled 
to  sach  common  of  pasture  as  aforesaid,  had  surcharged 
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Volume  vjii,   the   said  forest  or  chase  and  commons  by  depasturin 

1  RA*? 

_       ' thereon  more  or  other  cattle  than  they  of  right  ought  t 

JMoRTiififR  reason  of  their  said  respective  lands  and  tenements  c 
MooRB.  otherwise :  and,  upon  the  occasion  of  the  said  drift,  at  tl 
said  time  when  &c,  the  cattle  of  the  plaintiff  in  the  fir 
count  mentioned  were  found  by  the  defendants  depa 
turing  and  doing  damage  in  the  said  place  in  which  &c 
called  Gidley  Common  ;  and  the  cattle  of  the  plaintiff  i 
the  second  count  mentioned  were  then  found  by  tt 
defendants  depasturing  and  doing  damage  in  the  sai 
place  in  which  &c.,  called  Thro-xleigh  Common ;  tli 
said  several  places  in  which  &c.  being  parcel  of  tfa 
said  uninclosed  commons  next  adjoining  to  the  Norl 
quarter  of  the  said  forest  or  chase :  That,  upon  an  e: 
amination  and  account  thereupon  made  and  taken  of  tl 
cattle  so  driven  by  defendants  to  the  said  place  callc 
Crebcr  Pounds  it  was  found  that,  before  and  at  the  titn 
of  making  the  said  drift,  plaintiff  had  wrongfully  sur 
charged  the  said  forest  or  chase  and  commons,  hj 
depasturing  thereon  divers  cattle,  being  the  catUe  in  tbe 
first  and  second  counts  mentioned,  the  same  not  being 
cattle  levant  and  couchant  on  the  lands  and  tenements 
by  reason  whereof  plaintiff  was  then  entitled  to  such 
common  of  pasture  as  aforesaid ;  wherefore  defendants, 
in  pursuance  of  the  said  custom  and  warrant,  then  (ie* 
tained  the  said  cattle  of  plaintiff  for  the  purpose  of  taking 
them  to  the  common  pound  aforesaid  within  the  said 
lordship  or  manor  and  forest  or  chase,  there  to  be 
impounded  for  the  damage  so  done  by  them  as  afore- 
said ;  as  they  lawfully  might,  for  the  cause  aforesaid. 
Which  are  the  same  several  takings  and  detainings  &c. 
lleplication.  That,  although  true  it  is  that  His  saM 
Royal  Highness  was  and  is  seised  in  his  demesne  as  c 
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fee,  in  right  of  his  said  Duchy,  of  and  in  the  lordship   Qtieen*s  Bmck, 

Mith  the  said  forest  or  chase  of  Darimore  with  the  ap- ' 

purtenances,  and  that,  from  time  whereof  &c.,  there  have      Mortime* 
been  and  are  divers  large  uninclosed  commons  or  pieces        Moorb. 
of  vaste  next  adjoining  the  said  forest  and  communicat- 
ing therewith,  in  manner  and  form  as  in  that  (the  6th) 
plea  alleged,  nevertheless,  for  replication  in  this  behalf, 
pUintifF  saith  that  defendants  of  their  own  wrong,  and 
vithoat  the  residue  of  the  causes  or  matters  of  excuse 
in  the  said  last  plea  in  that  behalf  alleged,  took  and 
detained  the  said  cattle  of  plaintiiF  in  manner  and  form 
as  in  the  said  declaration  alleged.     Conclusion  to  the 
ooontry. 

Deoiarrer,  assigning  for  cause  that  the  replication  is 

Doitirarious  and  double,  and  puts   in  issue  too  many 

of  the  facts  stated  in  the  plea;  that  it  admits  only  im- 

naterial  matters  and  mere  inducement,  and  then,  under 

i  traverse  of  the  residue  of  the  causes  and  matters  of 

eicose,  includes  a  great  variety  of  averments,  some  one 

odIj  of  which  ought  to  have  been  distinctly  and  sepa- 

ntdy  traversed ;  that  some  of  the  allegations  traversed 

iQ  such  general  terms  set  up  an  interest  or  right  in  and 

over  the  closes  mentioned  in  the  first  and  second  counts 

^'tbe  declaration,   namely,  a  right  to  make  drifts  of 

cttle  in  and  over  the  said  closes,  and  to  take  cattle 

iintharged  on  the  same,  and  to  collect  together  cattle, 

^  driven  or  surcharged,  in  and  upon  a  part  of  one  of 

^said  closes  for  the  purpose  of  examination ;  that  the 

^'cation  includes,  in  such  general  traverse,  a  justifica- 

^  by  authority  of  law,  and  matter  of  interest  and 

^  and  not  mere  matter  of  excuse.     That  the  replica- 

tioo  ought  to  have  denied  the  custom  of  drift,  as  stated, 

and  admitted  the  residue,  or  to  have  admitted  the  cus- 


MOETIMBK 

Mooas. 
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Volume  rilL  tom  and  denied  the  residue.  That  such  a  custom  as 
that  stated  in  the  plea  ought,  if  denied,  to  be  traversec 
specially,  and  not  generally  with  other  allegations, 
That  the  justification  alleged  in  the  plea  is  dependem 
upon  the  title  of  the  plaintiff,  as  the  tenant  and  occupier 
of  lands  with  a  prescriptive  common  appurtenant,  and 
so  is  derived  mediately  and  indirectly  from  the  plaintiff 
himself.  That  the  plea  justifies  by  reason  of  wrongful 
acts  of  the  plaintiff  himself,  namely,  by  surcharging 
the  said  commons,  by  which  acts  he  has  given  an  im- 
plied authority  to  make  the  drift,  and,  for  that  purpose, 
to  enter  on  the  closes  and  take  the  plaintiff's  cattle. 
That  the  defendants  justify  by  the  command  of  one 
who  sets  up  title  as  lord  of  the  manor,  and  by  force 
of  a  custom  ;  and  the  plaintiff  ought  not  therefore  to 
reply  by  a  general  traverse.  That  the  plea  of  justifica- 
tion is  not  one  to  which  the  replication  De  injuria 
applies  by  the  general  rules  of  pleading;  and  sodi 
general  rules  cannot  be  evaded  by  omitting  from  the 
traverse  a  superfluous  or  immaterial  statement,  or  one 
which  is  inducement  only  and  not  the  substance  or 
foundation  of  the  defence. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  term  (a)» 

SmirkCi  for  the  defendants.  The  replication  De  in- 
juria is  inadmissible.  It  puts  in  issue  all  the  matter  in 
the  plea,  except  the  seisin  of  the  Prince  of  fFales  and 
the  immemorial  existence  of  the  commons  adjoining  tc 
and  communicating  with  the  forest.     The  attempt  oi 

(a)  Jjpril  29th«  Before  Lord  Denman  C.  J.,  Pattemnit  WUBanu  u» 
Coleridge  Js. 
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ihe  plaintiff's  part  appears  to  be  to  take  this  case  out  of  Q«««»'»  Bench. 
ihe  rule  in  Crogat^s  Case  (a),  which  prohibits  the  re-  ' 

plblion  De  injuria  where  the  defendant  claims  "  any  Moktimer 
iolerest  in  the  land,  or  any  common,"  either  "  in  his  own  Moors. 
right,  or  as  a  servant,"  or  alleges  ^^  an  authority  given  by 
the  law."  With  this  object,  the  seisin  and  the  existence 
of  the  commons  are  admitted.  But  the  matter  left  un- 
admitted cannot  be  traversed  in  this  form.  The  custom 
is  pot  io  issue,  and  the  act  of  the  plaintiff  in  surcharging 
the  common,  which  is  in  the  nature  of  an  authority 
given  by  the  plaintiff  to  the  defendants  to  do  the  act 
complained  of.  In  Salter  v.  Purchell  {b)  Tindal  C.  J. 
exphined  the  principle  of  the  exception  in  Crogatifs 
Ot»  (a)  as  to  authority  from'  the  plaintiff  or  interest 
io  land.  '^  In  those  instances  in  which  the  plea  goes 
cdIj  to  matter  of  excuse  or  justification,  and  where, 
consequently,  the  general  traverse  is  allowed,  there  is 
engrafted  an  exception^  that,  where  the  plea  justifies 
Bnder  any  authority  or  command  or  licence  from  the 
pUntifT,  the  general  replication  is  not  good  without  a 
special  traverse  of  such  command,  licence,  or  authority. 
And  the  exception  to  the  rule,  so  far  from  being  arbi- 
^i  appears  to  be  founded  in  good  sense.  For, 
although  the  plaintiff  may  be  well  allowed  by  his 
general  replication  to  put  in  issue  and  to  compel  the 
defendant  to  prove  all  the  facts  which  constitute  his 
defence,  when  they  lie  in  his,  the  defendant's,  exclu- 
Uft  knowledge,  yet,  where  facts  are  pleaded  which  lie 
eqaally  in  the  knowledge  of  the  plaintiff  and  the  de- 
leodanty  such  as  an  authority  or  licence  given  by  the 
plaintiflT,  there  is  no  reason  for  compelling  the  defendant 
JO    prove   them,  unless  the  plaintiff  thinks  proper   to 

(c)  S  tiep.  e6  6.  (6)  1  Q.  B.  209.  S19. 
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Volume  VUL   deny  them  by  a  special  traverse.     And  the  same  rea 

' son  will  explain  a  similar  exception  from  the  genera 

MoKTiMK*  rvX^y  wherc  the  defendant  claims  in  his  plea  any  inleresi 
MooRK.  ill  or  out  of  land ;  for  such  interest  must  have  been 
granted  originally  either  by  the  plaintiff  himself  or 
those  to  whom  he  is  privy  in  estate."  The  same 
principle  applies  here;  for  the  plaintiff's  right  of  com- 
mon and  surcharge  are  matters  within  the  plaintiff*^ 
knowledge.  But,  further,  the  replication  is  bad  foi 
traversing  in  this  form  the  custom,  which  is  the  root  oJ 
the  title  on  which  the  defendants  rely.  The  replicatioi] 
indeed  puts  the  defendants  on  proof  of  the  plaintiflTs  righ) 
of  common.  That  a  custom  cannot  be  so  traversed  wai 
laid  down  in  Banks  v.  Parker  (a) :  the  error  was  then 
said  to  be  only  formal ;  but  here  the  demurrer  is  special 
On  the  authority  of  the  case  in  Hobarl  it  is  laid  down 
in  Com.  Dig.  Pleader  (F  20.)  that,  «  If  the  defendani 
justifies  by  the  custom  of  a  manor,  de  son  tort,  &c 
generally,  is  not  a  good  replication,  but  it  ought  to  tra- 
verse the  custom."  It  is,  indeed,  there  added  :  "  ConL 
per  three  J.  Lev.  ace.  49."  The  case  referred  to  u 
Wells  V.  Cotlerell  {b) :  in  that  case,  however,  one  Judge 
held  the  replication  bad,  but  there  was  an  unanimoui 
judgment  for  the  plaintiff  on  account  of  defect  in  the 
cognizance,  which  set  up  a  bad  custom.  The  record 
is  in  Levinzs  Entries^  154,  whence  it  appears  that  the 
demurrer  was  general  and  not  special,  so  that  the  objec- 
tion against  the  replication  could  not  prevail.  \,WiglU' 
man  J.  I  think  that  explanation  of  the  authority  id 
inadmissible :  Fursdon  v.  Weeks  {c)  shews  that  the  ob- 
jection   might   then  be   taken    on   general   demurrer.] 

(a)  Hob.  76.  5tli  e<l.  (6)  S  Lev.  48. 

(c)  S  Lev.  65. 
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^i^poiDt  was  at  that  time  scarcely  settled.     And,  again,   QueeuU  Bench. 
^plca  in  Fursdon  v.  Weeks  (a)  set  up  matter  of  record, 
^Wcli  of  course  cannot  be  traversed  by  a  De  injuria ;      Mortime* 
Otyar/^5  Case  (J) ;  and  this  last  objection  would  pro-       Mookb. 
Ixbly  avail   now  on  general  demurrer.     Further,  the 
aieplication  violates  the  rule  in  Crogat^s  Case  {b\  because 
^Jie  plea  sets  up  ^'  an  authority  given  by  the  law ;  '* 
jBmtier  v.  Nicholson  (<:)•    It  also  sets  up  an  interest  in 
'vnitQe  of  which  the  defendant  acts ;  and  this  is  traversed 
^generally;  for  the  seisin,  which  is  specially  excluded 
tf^kom  the  traverse,  is  no  part  of  the  title  on  which  the 
f>]ca  depends.     In   Crogat^s   Case  (6)   the   replication 
iw^ould  have  been  equally  bad,  though  the  seisin  of  the 
l-»iiiiop  bad  been  specially  traversed. 

Next,  the  plea  is  good  {d).     (The  argument  as   to 
( is  omitted.) 


Crawder^  contra.     First,  the  plea  is  bad.     (The  ar- 
;  as  to  this  is  omitted.)     Next,  the  replication  is 
No  interest  is  alleged  in  the  defendants :  they 
d^  Dot  claim  to  be  entitled  to  the  cattle ;  nor  does  the 

<<)S  I«9.  65.  (6)  8  Rep.  66  b. 

tt)\fj.i  E.Sil. 

C4  The  objectioiis  were :  Uut  the  custom  was  InTalid ;  that  it  was  laid 
**  cmuligg  over  commons,  not  expressly  alleged  to  be  part  of,  or  even 
^^  ^  the  forest ;  that  the  claim  was  in  the  nature  of  a  claim  to  profit  li 
^^in  m  alieno  aolo ;  that  the  custom  was  uncertainly  described  as  to 
"'■(ftet  and  local  extent;  that  the  pound  was  not  shewn  to  be  within  a 
*'**iBKiit  distance  ;  that,  according  to  the  plea,  strangers  might  enforce 
"*  'igbt  of  the  commoner!. 

I  was  made  to  FoVet  w.  TroaJce  (2  Ld,  Raym,  1186  :    Smirke 

I  a  copy  of  the  record);  Gateward't  Cate  (6  Rep.  59  6.);  Bean 

«'AbMi(S  W.  BL926.;  S.  C.  S  H^iZf.  456.);  sUU  32  H.  8.  c.  IS.  i.  6.; 

<  Ac  309. ;  7  Fm.  Abr.  183.,  tit  Customs  (E)  pi.  1 9. ;  Ti/son  ▼.  Smitk 

19A.^E.  406.  422.,  in  Exch.  Ch.,  affirming  S.  C.  in  A'.  B.^  6  A.  i  E. 

14S.)i  Taylor  ▼.  Dtewy  (7  A,  ^  E,  409.) ;  Blewett  v.  Tregonning  (3  A, 

WOL.  VIII.    N.  S.  X 


SO'l 
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roiume  VIII,    plea  set  up  any  right  to  even  the  temporary  possession 
.  of  them  before  tliey  were  taken.     Bardojis  v.  Selby[a\ 

afErming  Sclby  v.  Bardons  (6),  is  precisely  in  point.     la 


Mortimer 

V. 

MOORK. 


the  King's  Bench,  Parke  J.  explained  the  rule  thus(c): 
•  ^^  Lord  Coke  says,  after  laying  down  these  three  rules» 
that  the  general  plea  De  injuria,  &c.  is  properly  when  the 
defendant's  plea  doth  consist  merely  upon  matter  of 
excuse,  and  of  no  matter  of  interest  whatever.  By  this 
I  understand  him  to  mean  an  interest  in  the  realty,  or 
an  interest  in,  or  title  to  chattels,  averred  in  the  plea, 
and  existing  prior  to,  and  independently  of  the  act  com- 
plained of,  uhich  interest  or  title  iwidd  be  in  issue  an 
the  general  replication  ;  and  I  take  the  principle  of  the 
rule  to  be,  that  such  alleged  interest  or  title  shall  be 
specially  traversed,  and  not  involved  in  a  general  issue. 
It  is  contended,  however,  on  the  part  of  the  defendants, 
that  the  interest  here  meant,  is  one  that  the  party  would 
acquire  by  the  seizure  which  forms  the  subject  of  com* 
plaint,  and  that  the  replication  would  be  improper  when- 
ever the  defendant  justified  under  any  proceedings  by 
which,  if  rightful,  he  would  acquire  an  interest  or  a 
special  property.  If  this  were  the  meaning  of  the  term 
"  interest^*'  a  general  replication  would  be  bad  to  a  plea 
to  an  action  of  trespass  justifying  seizure  under  process 
of  the  Admiralty  Court,  or  of  any  inferior  jurisdiction 
not  of  record.  So,  in  case  of  a  justification  of  taking 
beasts  in  withernam  (16  Hen,  1,  2.)  So  of  a  justiGcation 
of  seizure  for  salvage,  2  Lillys  Entries,  p.  349  {d).  And 
yet  in  all  these  cases  it  appears  to  be  settled  that  the 
general  traverse  is  permitted.     It  seems  to  me,  there- 


(a)  1  a  §•  3/.  500.  ;  S,  a  3  Tj/rwh,  430. ;  9  Bing.  756. 
(6)  ^B,^Ad,  2.  (c)  P.  IS. 

(d)  Jacobfon  ▼.  Lee,  2  Lil.  Ent.  349. 
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far^  that  the  objection  is  applicable  to  these  cases  only  Qtieen'i  Bench. 
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where  a  party  justifies  as  having  an  interest,  or  under  _ 
oncirho  has  an  interest,  by  title  at  the  time  of  the  act     Momime* 
CQopfauoed  of,  wAfcA  interest  would  therefore  be  put  in       Moore. 
iamhy  the  general  traversed     The  principle,  so  ex- 
plained, defeats  the  objection  rested  on  the  ground  that 
ramterest  is  alleged  by  the  defendants.     Cases  on  this 
wbject  are  collected  in  note(l)  to  White  v.  Stubbs{a). 
Nothing  more  than  an  obiter  dictum  occurred  in  Banks 
^.  Parker  {b).     IWightman  J.     In   Com.  Dig.  Pleader 
(PSO.)  it  is  said:  **  Where  the  defendant  justifies  by 
Ctttom  of  foldage,  de  son  tort  is  a  good  replication  ;*' 
dtbg  Kit.  228  a.  (c).     Smirke.    The   reference   is   to 
littri  Mich.  5  H.  7.  fol.  9  B.  pi.  22. :  that  was  a  case 
of  prescription,  not  custom  (d)."]     The  authority  spoken 
^'viCrogat^s  Case  (e)  is  derived  from  the  plaintiff:  it 
V  impossible  to  infer  such  an  authority  here  from  the 
>  fittt  of  the  plaintiff^  surcharging.     Wells  v.  Cotterell  (g), 
VWBS  observed  from  the  Bench,  cannot  be  explained 
I7  Ae  circumstance  of   the    demurrer   having  been 
pneral,  since  a  general  demurrer  would,  at  that  time, 
W  raised  the  objection,  as  appears  from  Fursdon  v. 
^ed[s{h\  which  is   commented   on  by  the  Court  of 
£ichequer  in  Parker  v.  Riley  («). 


Smirke  was  heard  in  reply. 

Cur.  adv.  vtdt. 

(«)  8  Wnu.  Sound,  395.  (6)  Hob.  76.  5th  ed. 

(tf)  jntekhCt  Jumdiciiont,  &c.,  p.  447.,  Part  III.,  5th  ed. 
fd)  No  question,  in  that  case,  seems  to  have  arisen  on  the  replication, 
irbidi  appears  to  have  been  put  in  upon  withdrawing  a  demurrer  to  the 


f «)  8  Bep.  66  ft.  (g)  3  Lev,  48. 

(A)  S  Lev.  65.  (i)  3  M,  j;  IF.  230.  238. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  replevin  for  distraining  the 
plaintiff 's  cattle  in  a  place  called  Gidley  Common^  to 
which  the  defendants  pleaded  a  justification  under  a 
custom  within  a  certain  forest  or  chase,  called  Dartmore^ 
and  adjoining  uninclosed  land,  of  driving  the  cattle 
feeding  there  to  a  place  called  Creber  Pounds  within  and 
parcel  of  the  place  in  which  &c.,  to  ascertain  if  they  were 
rightfully  there  and  whether  any  commoners  had  sur- 
charged the  common,  and  to  impound  such  as  were  not 
rightfully  there,  or  a  surcharge  upon  the  common.  The 
plea  then  stated  that  the  plaintiff  was  a  venville  tenant, 
being  a  freehold  tenant  of  certain  lands,  and  entitled  to 
common  for  cattle  levant  and  couchant,  and  justified 
driving  the  cattle  under  the  custom,  and  distraining 
them  damage  feasant,  because  they  were  not  levant  and 
couchant.  To  this  the  plaintiff  replied,  after  admitting 
the  seisin  of  the  Prince  of  Wales  alleged  in  the  induce- 
ment to  the  plea,  that  the  defendants  of  their  own  wrong, 
and  without  the  cause  assigned,  distrained  the  plain- 
tiff's cattle :  and  the  defendants  demurred  to  the  repli- 
cation, on  the  ground  that  the  replication  De  injuria  was 
inapplicable,  that  the  plaintiff  should  either  have  tra- 
versed or  admitted  the  custom,  and  that  the  justification 
was  by  authority  of  law. 

There  is  no  question  which  has  given  rise  to  more 
discussion  in  the  courts  of  law  than  the  application  of 
the  resolutions  in  Crogat^s  Case  (a) :  and  it  is  by  no 
means  easy  to  determine  the  circumstances  which  will 


(a)  8  Rep.  GS  h. 
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fcring  any  case  within  one  of  these  resolutions^  and  en-  Queen' t  Bench. 

tide  (he  plaintiff  to  reply  De  injuria.  !^ — 

The  general  rule,  as  laid  down  in  Crogate's  Case  {a\  is,  Mo»time» 
(flit  Dc  injuria  may  properly  be  replied  when  the  de-  Moo»k. 
ftodtnt's  plea  consists  merely  of  matter  of  excuse,  and 
of  no  matter  of  interest  whatever;  but  that  it  cannot  be 
replied  where  matter  of  record  is  parcel  of  the  issue,  or 
where  the  defendant  derives  any  authority,  mediately  or 
innediately,  from  the  plaintiff,  and  where  the  defend- 
iDlf  dther  for  himself  or  for  some  one  whose  servant  he 
ill  claims  an  interest,  or  the  defence  is  founded  on  au- 
thority given  by  law,  or  is  not  in  excuse  mere^,  as 
where  the  defence  is  denial,  satisFaction  or  release. 

Upon  the  argument  it  was  contended,  for  the  de- 
faidant%  that  the  custom  must  be  specially  traversed  or 
idmitted ;  that  the  authority  of  the  defendant  was  me- 
&tely  derived  from  the  plaintiff  as  one  of  the  com- 
moners ;  that  the  defence  is  founded  upon  authority  of 
liw;  and  that  the  plaintiff  ought  not  by  this  general 
vq|)lication  to  oblige  the  defendants  to  prove  the  plain- 
tiff's right  of  common  as  alleged. 

With  respect  to  the  first  of  these  points,  and  which 
^^fts  most  relied  upon  by  the  defendants,  that  the  cus- 
tom should  have  been  specially  traversed  or  admitted, 
•eTeral  cases  were  cited  to  shew  that  the  replication  D& 
Injuria   to  a  plea  justifying  under  a  custom  is  bad. 
fiffafe  V.  Parker  (6)  and  Bell  v.  Wardell  (c)  are  express 
^vthorities  upon  this  point :  and  in  Fitch  v.  Ravsling  {d) 
•od  Sdbjf  v.  Robinson  {e\  where  the  defendants  justified 
^r  a  custom,  the  replications  in  each  case  traversed 

(a)  8  Rep.  es  b,  (6)  Hob.  76.  5th  ed. 

(c)  WiOeh  20a  (d)  2  H.  Bla.  393. 

(0  2  r.  R,  758. 

x  S 
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Volume  viiL   the  custom.     But  in  Wells  v.  Cottaell  {a)  it  was  held, 

* by  a  majority  of  the  Judges,  that  the  replication  De  in- 

MoRTiMKR     juria  to  a  plea  justifying  under  a  custom  was  good. 
MooEc  It  is  to  be  observed  that  in  the  case  of  Bants  r. 

Parker  (b)  the  Court  gave  no  reason  for  their  judg- 
ment: and  in  Bell  v.  fVard€ll{c)  the  replication  was 
admitted  by  the  plaintifTs  counsel  to  be  bad,  because  it 
put  several  different  matters  in  issue,  which,  according 
to  the  later  authorities,  would  not  be  a  sufficient  objec- 
tion if  the  different  matters  made  up  but  one  defence. 
The  older  authorities  are  not  very  clear  or  consistent 
with  each  other  as  to  the  cases  in  which  De  injuria  may 
or  may  not  be  replied :  and  it  was  said  by  Lord  C  X 
Ei/rCf  in  Jones  v.  Kitchin  (d),  that  De  injuria  can  only 
be  replied  where  an  excuse  is  offered  for  personal 
injuries. 

The  modern  authorities,  however,  have  greatly  ex* 
tended  the  use  of  the  replication  De  injuria:  and  it  is 
now  held  that,  where  the  plea  contains  only  matter  of 
excuse,  and  does  not  fall  within  any  of  the  exceptions 
before  enumerated,  the  replication  De  injuria  is  in  all 
cases,  whether  of  tort  or  contract,  to  be  allowed.  The 
case  of  Selby  v.  Bardons  {e\  affirmed  in  error  (g^),  is  the 
leading  modern  decision  upon  the  point:  and,  though 
Lord  Tenterden  differed  from  the  rest  of  the  Court, 
the  law  upon  this  point  may  be  considered  as  now 
settled,  though  its  application  in  some  instances  may 
not  be  easy. 

(a)  3  Lev,  48.  (6)  Hob.  76.  5th  ed. 

(c)  IVUUs,  202. 

{d)  1  Bos,  ^  PuU,  76.  80.   See  Edmunds  v.  Pinniger,  7  Q.  B.  558.  568. 

(e)  3  B.i  jid,  2. 

(g)  Bcardonsw.  Selby,  iC.ffM.  500.;  S.  C.  3  Ti/rwk.  430.;  9 Bisig.  756, 
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fee,  io  right  of  his  said  Duchy,  of  and  in  the  lordship   Queen*s  Btnck, 
with  the  said  forest  or  chase  of  Daiimore  with  the  a|> '_ 


portenances,  and  that,  from  time  whereof  &c.,  there  have      Mortime* 

been  and  are  divers  large  uninclosed  commons  or  pieces        Moor«. 

ofvaste  next  adjoining  the  said  forest  and  communicat- 

log  therewith,  in  manner  and  form  as  in  that  (the  6th) 

plea  alleged,  nevertheless,  for  replication  in  this  behalf, 

plaintiCr  saith  that  defendants  of  their  own  wrong,  and 

vithoQt  the  residue  of  the  causes  or  matters  of  excuse 

in  the  said  last  plea  in  that  behalf  alleged,  took  and 

detained  the  said  cattle  of  plaintiff  in  manner  and  form 

as  b  the  said  declaration  alleged.     Conclusion  to  the 

eoontry. 

Demurrer,  assigning  for  cause  that  the  replication  is 
iraltiiarious  and  double,  and  puts   in  issue  too  many 
of  the  facts  stated  in  the  plea;  that  it  admits  only  im- 
ttterial  matters  and  mere  inducement,  and  then,  under 
>  traierse  of  the  residue  of  the  causes  and  matters  of 
excuse,  includes  a  great  variety  of  averments,  some  one 
<vl]r  of  which  ought  to  have  been  distinctly  and  sepa- 
'^teijr  traversed ;  that  some  of  the  allegations  traversed 
Bi  such  general  terms  set  up  an  interest  or  right  in  and 
<^tbe  closes  mentioned  in  the  first  and  second  counts 
i    ^'f  the  declaration,  namely,  a  right  to  make  drifts  of 
^e  in  and  over  the  said  closes,  and  to  take  cattle 
wrcharged  on  the  same,  and  to  collect  together  cattle, 
*o  driven  or  surcharged,  in  and  upon  a  part  of  one  of 
tbesaid  closes  for  the  purpose  of  examination ;  that  the 
replication  includes,  in  such  general  traverse,  a  justifica- 
tion by  authority  of  law,  and  matter  of  interest  and 
titles  and  not  mere  matter  of  excuse.     That  the  replica- 
tion ought  to  have  denied  the  custom  of  drift,  as  stated, 
and  admitted  the  residue,  or  to  have  admitted  the  cus- 
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FtfiMMf  vilL   torn  and  denied  the  residue.     That  such  a  custom      •« 

*        that  stated  in  the  plea  ought,  if  denied,  to  be  traTers^ed 

oEnjiBk      specially,   and  not  generally   with    other    allegatiov^s. 
MooEE.        'YliSit  the  justification  alleged  in  the  plea  is  dependeint 
upon  the  title  of  the  plaintiff,  as  the  tenant  and  occupier 
of  lands  with  a  prescriptive  common  appurtenant,  flind 
so  is  derived  mediately  and  indirectly  from  the  plaintiff 
himself.    That  the  plea  justifies  by  reason  of  wrongfiil 
acts  of  the  plaintiff  himself,   namely,  by  surcharging 
the  said  commons,  by  which  acts  he  has  given  an  in- 
plied  authority  to  make  the  drift,  and,  for  that  purpose* 
to  enter  on  the  closes  and  take  the  plaintiff's  ctttlc^* 
That  the  defendants  justify  by  the  command  of  otv^ 
who  sets  up  title  as  lord  of  the  manor,  and  by  foro^ 
of  a  custom  ;  and  the  plaintiff  ought  not  therefore  C:^> 
reply  by  a  general  traverse.     That  the  plea  of  justific^^-* 
tion  is  not  one   to  which   the   replication  De  injuria 
applies   by  the   general  rules  of  pleading;   and  sa^^"' 
general  rules  cannot  be  evaded  by  omitting  from  tt^* 
traverse  a  superfluous  or  immaterial  statement,  or  is^^^ 
which   is   inducement  only  and  not  the  substance  ^^^ 
foundation  of  the  defence. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  term  (a). 

Smirkey  for  the  defendants.  The  replication  De  if 
jurii  is  inadmissible.  It  puts  in  issue  all  the  matter  io 
the  plea,  except  the  seisin  of  the  Prince  of  fFala  and 
the  immemorial  existence  of  the  commons  adjoining  U> 
and  communicating  with  the  forest.     The  attempt  oq 

(a)  Jpril  29tb.     Before  Lord  I>enmim  C.  J.,  FaUgmn,  WiOSmmt  ani 
Coleridge  Js. 
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ihe  plaintiff's  part  appears  to  be  to  take  this  case  out  of  Queen't  Bench. 
the  rule  in  Crogate^s  Case  {a),  which  prohibits  the  re-  ' 

plication  De  injurili  where  the  defendant  claims  "  any  Mo»timk» 
interest  in  the  land,  or  any  common,"  either  "  in  his  own  Moori. 
right,  or  as  a  servant,"  or  alleges  ^^  an  authority  given  by 
the  law."  With  this  object,  the  seisin  and  the  existence 
of  the  commons  are  admitted.  But  the  matter  left  un- 
admitted cannot  be  traversed  in  this  form.  The  custom 
is  pat  in  issue,  and  the  act  of  the  plaintiff  in  surcharging 
the  common,  which  is  in  the  nature  of  an  authority 
given  by  the  plaintiff  to  the  defendants  to  do  the  act 
complained  of.  In  Salter  v.  Purchell  (i)  Tindal  C.  J. 
explained  the  principle  of  the  exception  in  Crogat^s 
C(ne  (a)  as  to  authority  from'  the  plaintiff  or  interest 
in  land.  <<  In  those  instances  in  which  the  plea  goes 
ooly  to  matter  of  excuse  or  justification,  and  where, 
^^^osequently,  the  general  traverse  is  allowed,  there  is 
^^^gniTted  an  exception,  that,  where  the  plea  justifies 
under  any  authority  or  command  or  licence  from  the 
pIwntifT,  the  general  replication  is  not  good  without  a 
'P^al  traverse  of  such  command,  licence,  or  authority. 
And  the  exception  to  the  rule,  so  far  from  being  arbi- 
^'^7)  appears  to  be  founded  in  good  sense.  For, 
although  the  plaintiff  may  be  well  allowed  by  his 
gWral  replication  to  put  in  issue  and  to  compel  the 
<x&odant  to  prove  all  the  facts  which  constitute  his 
defence,  when  they  lie  in  his,  the  defendant's,  exclu- 
siVe  knowledge,  yet,  where  facts  are  pleaded  which  lie 
eqoally  in  the  knowledge  of  the  plaintiff  and  the  de- 
ftndant,  such  as  an  authority  or  licence  given  by  the 
plaintiff,  there  is  no  reason  for  compelling  the  defendant 
to  prove   them,  unless  the  plaintiff  thinks  proper   to 

(a)  S  iUp.  ee  6.  (6)  1  Q.  B.  209.  SI  9. 
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Voiums  viiL   deny  them  by  a  special  traverse.     And  the  same  n 

_  * son  will  explain  a  similar  exception  from  the  gene 

MoRTiMBR  f  pig^  where  the  defendant  claims  in  his  plea  any  inter 
MooEc  in  or  out  of  land ;  for  such  interest  must  have  be 
granted  originally  either  by  the  plaintiff  himself 
those  to  whom  he  is  privy  in  estate."  The  sa 
principle  applies  here;  for  the  plaintiff's  right  of  go 
mon  and  surcharge  are  matters  within  the  plaintil 
knowledge.  But,  further,  the  replication  is  bad 
traversing  in  this  form  the  custom,  which  is  the  rooi 
the  title  on  which  the  defendants  rely.  The  replicat 
indeed  puts  the  defendants  on  proof  of  the  plaintiff's  ri, 
of  common.  That  a  custom  cannot  be  so  traversed  ^ 
laid  down  in  Banks  v.  Parker  {a) :  the  error  was  th 
said  to  be  only  formal ;  but  here  the  demurrer  is  spec 
On  the  authority  of  the  case  in  Hobari  it  is  laid  dc 
in  Com.  Dig.  Pleader  (F  20.)  that,  »«  If  the  defend 
justifies  by  the  custom  of  a  manor,  de  son  tort, 
generally,  is  not  a  good  replication,  but  it  ought  to  1 
verse  the  custom."  It  is,  indeed,  there  added :  ''  Co 
per  three  J.  Lev.  ace.  49."  The  case  referred  to 
Wells  v.  Cotterell  {b) :  in  that  case,  however,  one  Jud 
held  the  replication  bad,  but  there  was  an  unanimc 
judgment  for  the  plaintiff  on  account  of  defect  in  t 
cognizance,  which  set  up  a  bad  custom.  The  recc 
is  in  Leviiizs  Entries^  15^^  whence  it  appears  that  1 
demurrer  was  general  and  not  special,  so  that  the  obj 
tion  against  the  replication  could  not  prevail.  m\ 
man  J.  I  think  that  explanation  of  the  authority 
inadmissible :  Fursdon  v.  Weeks  (c)  shews  that  the 
jection   might   then  be   taken   on   general   demum 

(a)  Hob.  76.  5th  ed.  (6)  S  Lev.  48. 

(c)  3  Lev.  65. 


IX.  VICTORIA.  803 

The  point  was  at  that  time  scarcely  settled.     And,  again,   QMeen*t  Bench. 

the  plea  in  Fursdon  v.  Weeks  (a)  set  up  matter  of  record,  ^ 

which  of  course  cannot  be  traversed  by  a  De  injuria ;  MoaxiMia 
Orogalh  Case  (b) ;  and  this  last  objection  would  pro*  Mookx. 
hibly  avail  now  on  general  demurrer.  Further,  the 
nplication  violates  the  rule  in  Crogat^s  Case  (i),  because 
the  plea  sets  up  *'  an  authority  given  by  the  law ;  '* 
iowUr  V.  Nicholson  (c).  It  also  sets  up  an  interest  in 
virtae  of  which  the  defendant  acts;  and  this  is  traversed 
generally;  for  the  seisin,  which  is  specially  excluded 
fiwm  the  traverse,  is  no  part  of  the  title  on  which  the 
pl«  depends.  In  Crogaie^s  Case  (J)  the  replication 
would  have  been  equally  bad,  though  the  seisin  of  the 
Wwp  had  been  specially  traversed. 

Next,  the  plea  is  good  (d).  (The  argument  as  to 
*»  i«  omitted.) 

C'^otBdery  contra.  First,  the  plea  is  bad.  (The  ar- 
gUDent  as  to  this  is  omitted.)  Next,  the  replication  is 
P^«  No  interest  is  alleged  in  the  defendants :  they 
^  iM)t  claim  to  be  entitled  to  the  cattle ;  nor  does  the 

(•)3i:».  55.  {b)  8  Rep.  66  b, 

W  12  ^.4.  ^.341. 

(4  The  objections  were :  Umt  the  custom  was  inTalid ;  that  it  was  laid 
*<niadiQgoTer  commons,  not  expressly  alleged  to  be  part  of,  or  even 
^  ^'H  tU  forest ;  that  the  claim  was  in  the  nature  of  a  claim  to  profit  k 
f*°'*  in  alieno  solo ;  that  the  custom  was  uncertainly  described  as  to 

^^  uid  local  extent ;  that  the  pound  was  not  shewn  to  be  within  a 
'"'^^^Biint  distance ;  that,  according  to  the  plea,  strangers  might  enforce 
*•"«*«  of  the  commoners. 

'^^'•na  was  mode  to  FoUet  t.  Troake  (2  L(L  Raym,  1186  :  Smirke 
''•''^'lacopy  of  the  record);  GatewartTt  Case  (6  Rep,  59  6.);  ^^^^ 
'•*^(2  W,  BL926.\  S,C.S  JFas,456,);  stat  32  H.  8.  c.lS.  *.(?.; 
*A*309.;  7  Vuu  Abr.  183.,  Ut.  Custonu  (E)  pi.  19.;  Tyson  v.  Smith 
^^^kM.  406.  422.,  in  Exch.  Ch.,  affirming  S.  C.  in  K,  B,,  6  A.  ^  H. 
'*^)*  ^"jrfor  ▼.  I>evey  (7  A.  Se  E.  409.) ;  Blewett  ?.  Tregonning  (3  A, 
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of  thern  before  they  were  taken.     Bardons  v.  Selby{a\ 
MoRTiMia     affirming  Selby  v.  Bardons  (6),  is  precisely  in  point.     In 
MooRK.        the  King's  Bench,  Parke  J.  explained  the  rule  thus(c): 
"Lord  Coke  says,  after  laying  down  these  three  rales, 
that  the  general  plea  De  injuria,  &c«  is  properly  when  the^ 
defendant's   plea  doth   consist  merely  upon  matter  oft 
excuse,  and  of  no  matter  of  interest  whatever.     By  thi?^ 
I  understand  him  to  mean  an  interest  in  the  realty,  o^ 
an  interest  in,  or  title  to  chattels,  averred  in  the  ple^a 
and  existing  prior  to,  and  independently  of  the  act  con^e 
plained  of,  which  interest  or  title  "would  be  in  issue  ^za 
the  general  rej)lication  ;  and  I  take  the  principle  of  tij 
rule  to  be,  that  such  alleged  interest  or  title  shall    I3 
specially  traversed,  and  not  involved  in  a  general  isscx^ 
It  is  contended,  however,  on  the  part  of  the  defendanfc^ 
that  the  interest  here  meant,  is  one  that  the  party  woul^ 
acquire  by  the  seizure  which  forms  the  subject  of  coota 
plaint,  and  that  the  replication  would  be  improper  wbeKS- 
ever  the  defendant  justified  under  any  proceedings  t^J 
which,  if  rightful,  he  would  acquire  an  interest  or      * 
special  property.     If  this  were  the  meaning  of  the  tcr^^^^ 
"  interest^^  a  general  replication  would  be  bad  to  apl^^ 
to  an  action  of  trespass  justifying  seizure  under  prooe^^ 
of  the  Admiralty  Court,  or  of  any  inferior  jurisdiction 
not  of  record.     So,  in  case  of  a  justification  of  taking 
beasts  in  withernam  (16  Hen,  7.  2.)     Soof  a  justification 
of  seizure  for  salvage,  2  Lilh/s  Entries,  p.  349  {d).    And 
yet  in  all  these  cases  it  appears  to  be  settled  that  the 
general  traverse  is  permitted.     It  seems  to  me,  there- 
Co)  1  C.  jr  A/.  500. ;  S,  as  Tyrwh.  430. ;  9  Bing,  756. 
(6)  3B.^Ad.  2.  (c)  P.  13. 

(d)  Jacobson  t.  Lee,  2  Lil.  Ent.  349. 
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fore,  that  the  objection  is  applicable  to  these  cases  only  Queen't  Bench. 

wheie  a  party  justifies  as  having  an  interest,  or  under  [ 

ooe  who  has  an  interest,  by  title  at  the  time  of  the  act     MoRwiiKa 
complained  of,  which  interest  would  therefore  be  put  in       Moore. 
ttssce  Jy  the  general  traverse.^*     The  principle,  so  ex- 
plained, defeats  the  objection  rested  on  the  ground  that 
an  interest  is  alleged  by  the  defendants.     Cases  on  this 
subject  are  collected  in  note(l)  to  White  v.  Stubbs{a), 
Noting  more  than  an  obiter  dictum  occurred  in  Banks 
▼.    J^arier{b).     [^Wightman  J.     In   Com.  Dig.  Pleader 
(F   SO.)  it  is  said :  "  Where  the  defendant  justifies  by 
cas^om  of  foldage,  de  son  tort  is  a  good  replication;" 
citing  Kit.  22S  a.  (r).     Smirke.     The   reference   is   to 
Yeari.  Mich.  5  H.  7.  fol.  9  B.  pi.  22. :  that  was  a  case 
of  prescription,  not  custom  (d).']     The  authority  spoken 
of  in  Crt^ate^s  Case  {e)  is  derived  from  the  plaintiff:  it 
w  impossible  to  infer  such  an  authority  here  from  the 
»ct  of  the  plaintiff  surcharging.     JVells  v.  Cotterell  (g), 
^  Was  observed  from  the  Bench,  cannot  be  explained 
oy   the  circumstance   of   the    demurrer    having   been 
general,  since  a  general  demurrer  would,  at  that  time, 
"*^«  raised  the  objection,  as  appears  from  Fursdon  v. 
"^ffe(A),  which   is   commented   on  by  the  Court   of 
*^chequer  in  Parker  v.  Riley  {%). 

Smirke  was  heard  in  reply. 

Cur.  adv.  vtdt. 

(a)  S  Wmt.  SauntL  295.  (6)  Hob,  76.  5th  ed. 

(c)  Jtitchin*»  Juritdictiont,  Sec,  p.  447.,  Part  III.,  5th  ed. 

(d)  No  question,  in  that  case,  seems  to  have  arisen  on  the  replication, 
vbidi  appears  to  hate  been  put  in  upon  withdrawing  a  demurrer  to  the 
pJea. 

(e)  8  R^p.  66  6.  (g)  3  Lev,  48. 

(k)  3  Lev.  65.  (i)  S  M,  j;  IT,  230.  238. 
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Moors. 


Lord  Denman  C.  J.  now  delivered  the  jadgm^Dt 
the  Court. 

This  was  an  action  of  replevin  for  distraining  tb^  j 
plaintiff's  cattle  in  a  place  called  Gidley  Common,  tim-j: 
which  the  defendants  pleaded  a  justification  under  b. 
custom  within  a  certain  forest  or  chase,  called  Dartmonsam 
and  adjoining  uninclosed  land,  of  driving  the  rnttl  J 
feeding  there  to  a  place  called  Creber  Pound,  within  an*---^ 
parcel  of  the  place  in  which  &c.,  to  ascertain  if  they  wei^H 
rightfully  there  and  whether  any  commoners  had  sn: — z 
charged  the  common,  and  to  impound  such  as  were  n  ^ 
rightfully  there,  or  a  surcharge  upon  the  common.  T^k 
plea  then  stated  that  the  plaintiff  was  a  venville  tenaiKrs 
being  a  freehold  tenant  of  certain  lands,  and  entitled  m 
common  for  cattle  levant  and  couchant,  and  jtisti&^es 
driving  the  cattle  under  the  custom,  and  distraiairs^ 
them  damage  feasant,  because  they  were  not  levant  scm^ 
couchant.  To  this  the  plaintiff  replied,  after  admittu^*^ 
the  seisin  of  the  Prince  of  Wales  alleged  in  the  indoo^^' 
ment  to  the  plea,  that  the  defendants  of  their  own  wroog^' 
and  without  the  cause  assigned,  distrained  the  plaii^  ^ 
tiff's  cattle :  and  the  defendants  demurred  to  the  replT'-^' 
cation,  on  the  ground  that  the  replication  De  injuria  wa^^ 
inapplicable,  that  the  plaintiff  should  either  have  tim^ 
versed  or  admitted  the  custom,  and  that  the  justificatioQ 
was  by  authority  of  law. 

There  is  no  question  which  has  given  rise  to  more 
discussion  in  the  courts  of  law  than  the  application  of 
the  resolutions  in  Crogate^s  Case  {a):  and  it  is  by  no 
means  easy  to  determine  the  circumstances  which  will 


(a)  8  Rep.  66  b. 
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t>rins  any  case  within  one  of  these  resolutions^  and  en-  Qv^eiCt  Bench. 

ticle  the  plaintiff  to  reply  De  injuria.  1 

The  general  rule,  as  laid  down  in  Crogat^s  Case  (a),  is,      Mo»time» 
that.  De  injurii  may  properly  be  replied  when  the  de-       Moork. 
fJendant's  plea  consists  merely  of  matter  of  excuse,  and 
of  no  matter  of  interest  whatever ;  but  that  it  cannot  be 
replied  where  matter  of  record  is  parcel  of  the  issue,  or 
^vhere  the  defendant  derives  any  authority,  mediately  or 
immediately,  from  the  plaintiff,  and  where  the  defend- 
anty  either  for  himself  or  for  some  one  whose  servant  he 
is,  claims  an  interest,  or  the  defence  is  founded  on  au- 
thority given  by  law,  or  is  not  in  excuse  mere^,  as 
where  the  defence  is  denial,  satisfaction  or  release. 

Upon  the  argument  it  was  contended,  for  the  de- 
^dants,  that  the  custom  must  be  specially  traversed  or 
admitted ;  that  the  authority  of  the  defendant  was  me- 
<a«tely  derived  from  the  plaintiff  as  one  of  the  com- 
"^^'•ers ;  that  the  defence  is  founded  upon  authority  of 
^^i   and  that  the  plaintiff  ought  not  by  this  general 
'^''Cation  to  oblige  the  defendants  to  prove  the  plain- 
inght  of  common  as  alleged, 
'^ith  respect  to  the  first  of  these  points,  and  which 
^ss    DQost  relied  upon  by  the  defendants,  that  the  cus- 
tom   should  have  been  specially  traversed  or  admitted, 
several  cases  were  cited  to  shew  that  the  replication  Dt 
injttiia  to  a  plea  justifying  under  a  custom  is  bad. 
3^^  V.  Parker  (6)  and  Bell  v.  Wardell  (c)  are  express 
authorities  upon  this  point :  and  in  Fitch  v.  Rawling  {d) 
a^d  Sdby  v.  Robinson  {e\  where  the  defendants  justified 
fiflder  a  custom,  the  replications  in  each  case  traversed 

(a)  8  Rep.  66  b.  (6)  Hob.  76.  5th  ed. 

(c)  mnet,  202.  (d)  2  H.  Bla,  393. 

(0  2T.  R.1SS. 
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Volume  viiL   the  custom.     But  in  Wells  v.  Cottaell  {a)  it  was  belt 

!_  by  a  majority  of  the  Judges,  that  the  replication  De  ii 

Mortimer     juria  to  a  plea  justifying  under  a  custom  was  good. 
MooEB.  It  is  to  be  observed  that  in  the  case  of  Banh  ^ 

Parkef'{b)  the  Court  gave  no  reason  for  their  jod^ 
ment :  and  in  Bell  v.  WardeU  (r)  the  replication  wi 
admitted  by  the  plaintifTs  counsel  to  be  bad,  because  i 
put  several  different  matters  in  issue,  which,  accordin 
to  the  later  authorities,  would  not  be  a  sufficient  ofcgei 
tion  if  the  different  matters  made  up  but  one  defenc 
The  older  authorities  are  not  very  clear  or  consist^ 
with  each  other  as  to  the  cases  in  which  De  injuria  m 
or  may  not  be  replied :  and  it  was  said  by  Lord  (X 
Eyrcy  in  Jones  v.  Kitchin  [d)^  that  De  injuria  can  on 
be  replied  where  an  excuse  is  offered  for  person 
injuries. 

The  modern  authorities,  however,  have  greatly  ea 
tended  the  use  of  the  replication  De  injuria:  and  it 
now  held  that,  where  the  plea  contains  only  matter  ^ 
excuse,  and  does  not  fall  within  any  of  the  exceptioiC 
before  enumerated,  the  replication  De  injuria  is  in  ^ 
cases,  whether  of  tort  or  contract,  to  be  allowed.  Tfc 
case  of  Selby  v.  Bardons  (e),  affirmed  in  error  (g),  is  tk 
leading  modern  decision  upon  the  point:  and,  thoug 
Lord  Tenterden  differed  from  the  rest  of  the  Cou^ 
the  law  upon  this  point  may  be  considered  as  nc7 
settled,  though  its  application  in  some  instances  m^ 
not  be  easy. 

(a)  3  Lev,  48.  (6)  Hob.  76.  5th  ed. 

(c)  WUUt,  202. 

{d)  1  Bos,  ^  PuU,  76.  80.   See  Edmunds  v.  Pinniger,  7  Q.  B.  55S.  5S%. 

(e)  3  B,i  Ad.  2. 

(g)  BcardonsY.  Selby,  iC.f^M.SOO.;  S.C.  STi/rwh.  430.;  9  Bmg.1S6, 
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If  the  rale,  then,  be  as  above  stated,  there  seems  no  Q««w»'*  Bench. 
leason  why  custom  may  not  be  included  in  the  general 


traverse.  It  is  a  mere  matter  in  pais,  and  not  coming  Mortimee 
within  any  of  the  exceptions  in  Crogate^s  Case  (a).  Nor  Mooek. 
*tt  there  any  sufficient  reason  for  contending  that  the 
Pendants'  authority  was  derived  from  the  plaintiff;  on 
^e  contrary,  it  is  stated  to  have  been  derived  from  the 
lifter  forester  commanding  in  the  name  of  the  lord, 
^eitber  is  the  defence  founded  on  any  authority  of  law, 
the  custom  and  the  warrant  not  being  any  authority  of 
'*'^,  as  settled  in  Selby  v.  Bardons  (J),  and  Crogat^s 
Ca<tf(a).  And,  as  to  the  last  objection,  that  the  repli- 
^OQ  obliges  the  defendants  to  prove  the  plaintiff's 
%ht  of  common,  that  is  a  difficulty  (if  any)  which  they 
'•vc  brought  upon  themselves  by  alleging  that  as  a  part 
^  tbe  excuse :  and  the  form  of  the  allegation  is  such  as 
<^ot  to  involve  a  seisin  in  fee,  but  the  fact  of  the  plaintiff 
being  a  venville  tenant. 

The  whole  plea,  in  our  opinion,  contains  only  matter 
of  excuse,  and  does  not  fall  within  any  of  the  exceptions 
^hich  would  take  the  case  out  of  the  general  rule.  And 
It  IS  therefore  unnecessary  to  consider  the  objections 
^hich  were  taken  to  the  plea  itself,  as  our  judgment 
^pon  the  demurrer  to  the  replication  is  in  favour  of  the 
plaintiff. 

Judgment  for  the  plaintiff. 

(«)  8  nep,  ee  b. 

(*)  3  B.  4.  ^d.  2.:  Bardons  v.  Selby,  1  C.  j-  3/.  500. ;  S.  C,  S  Tyrwh, 
*S0.;9ftng.756. 

END  OF   MICHAELMAS   VACATION. 
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HILARY  TERM  AND  VACATION, 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  afl^d 
Vacation  were, 

Lord  Denman  C.  J.  Coleridge  J. 

PaTTESON  J.  WiGHTMAN  J. 


MEMORANDA. 


In  last  Michaelmas  vacation  (see   Stat.  S  G.  ^,  c  9S»j 
Edwin  Sandys  Bain^  of  the  Middle  Temple,  Esqaii 
was  called  to  the  degree  of  Serjeant  at  I^w,  and  gair^ 
rings  with  the  motto  "  A  Deo  et  ReginaJ*     And 

Charles  Wilkins^  of  the  Inner  Temple,  Esquire, 
called  to  the  degree  of  Serjeant  at  Law,  and  gave  rin 
with  the  motto  ^^  Non  qtWy  sed  quotnodo.^* 
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Queen^t  Bench. 
1846. 


Chawnbr  against  Cummings. 
T  for  work  and  labour,  money  had  and  received,  P^nUff,  a 

'  ''  frame- work 

d  on  an  account  slated.  J^nitter,  worked 

as  a  weaver  of 

.  ].  Never  indebted.   2.  Payment.    Replication,  gloves  for  de- 

pajrment.     Issue  thereon.     3.  Set-oiT.    Repli-  frames  pro- 
plaintiff  not  indebted  &c.    Issue  thereon.  fendan^at^n 
be  trial,   before   Coltman,  J.,   at  the  Leicester  ^l^^^^,^ 
r  Assizes,   1844,  a  verdict  was  taken   for   the  P""-  Defend- 

'  '  ant  was  a  sub- 

on  all  the  issues,  for  SL  I6s.  3d.y  subject  to  the  contractor, 

furnishing  the 

of  this  court  upon  the  following  case.      The  work,  by  agree- 

1  t     f  m ,  \  r  ment,  to  a 

ars  of  demand  and  of  set-on  (a)  were    to  form  master  manu- 

,  facturer,  who 

the  case.  found  ma- 

chinery and 
Defendant  settled  with  plaintiff  weekly  for  the  work  done,  deducting  out  of  the 
e  per  doxen  certain  charges,  which  were  according  to  the  known  custom  of  the 
Dcly: 

ime  rent  per  week.  2.  A  payment  per  week  for  use  of  defendant's  premises  to 
landing  room  for  the  frame,  defendant's  trouble  and  loss  of  time  in  procuring 
md  conveying  them  to  -plaintiff,  defendant's  responsibility  to  the  master  manu- 
ndcr  whom  he  contracted  for  the  work,  superintendence  of  the  work,  sorting  the 
»  made,  and  delivering  them  to  the  master  manufacturer.  S.  Payments  to  a  boy 
ig  the  yam  ;  and  wear  and  tear  of  machinery.  4.  A  penny  per  shilling  on  the  net 
d  by  plaintiff  above  14«.  per  week,  as  compensation  to  defendant  for  a  percent- 
by  him  to  the  master  manufacturer  on  the  amount  of  goods  manufactured  by 
for  him  with  machinery  rented  of  him  by  defendant.  ^  There  was  no  written  con- 
een  plaintiff  and  defendant. 

bat  the  agreement  to  pay  plaintiff's  wages  with  these  deductions  was  not  a  con- 
ly  part  of  such  wages  otherwise  than  in  the  current  coin,  within  sect.  1  of  the 
t,  1  &  8  IT.  4.  c  37. ;  nor  was  a  contract  in  writing  under  sect.  23  necessary  to 
cb  deductions. 

slso,  that  there  was  not  in  this  case  any  demise  of  a  *<  tenement "  within 
sod,  qtuere,  whether  there  was  a  demise  of  any  thing  at  a  rent  thereon  reserved, 
It  clause. 

e  particulars  of  demand  claimed  a  balance  of  31  16«.  3d,  for 

I  by  plaintiff,  as  an  artificer,  at  defendant's  glove  frames  from 

1843   to   April   1844.      The   particulars  of   set-off  were   as 


ember  1843  'X  To  3«.  per  week  for  twenty  weeks,  and 
to  |-      to  3f.  6d.  for  two  half  weeks,  due 

9n{1844.      J      from  plaintiff  to  defendant,  for  the 
I  hire  of  glove  frames  of  defendant,  used  by  plaintiff; 
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The  plaintiff  and  defendant  are  persons  engpged  in  the 
glove  trade,  which  is  a  branch  of  the  hosiery  mannfSM^ 
ture,  carried  on  in  the  counties  of  Leice$ierf  Dahf  and 
Nottingham.  The  plaintiff  is  a  workman  or  artificer ; 
and  the  defendant  is  what  is  termed  an  undertaker  or 
middle-man.  The  defendant  carries  on  the  business  of 
an  undertaker  on  his  own  premises^  with  frames  and 
other  machinery  belonging  to,  and  rented  by,  him  of  a 
certain  master  manufacturer  residing  and  carrying  on 
business  at  the  town  of  Leicester^  and  with  hosiery  ma- 
terials belonging  to  such  master  manufacturer.  The 
plaintiff  worked  as  a  frame-work  knitter  in  the  deGend- 
ant's  employment  as  a  weaver  of  gloves,  in  frames  pro- 
vided  by  the  defendant,  for  about  twenty  weeks,  and  was 
paid  for  his  work,  according  to  the  quantity  he  might 


for  standing  room;  for  fnuoM  found  by  defimdant  lor 
plaintiff;  for  defendant*!  trouble  and  labour  of  ■uperintaid- 
encc,  and  in  fetching  the  yarn  from  the  matter  and  owner ; 
and  for  commiuion  and  reward  in  respect  of  the  nmc^  and 
responsibility  for  the  return  of  the  goods ;  for  getting  up 
the  manufactured  goods,  and  preparing  them  in  a  suilaUa 
maimer ;  for  taking  them  into  the  master*!  warebouie^  and 
for  taking  back  tlie  manufactured  goods  to  the  warehouse 
of  the  master  and  owner  for  plaintiff 

To  charge  for  boy  winding  at  frame,  at  7d  per  week,  during 
the  above  twenty  weeks  and  two  half  weeks 

To  Id,  \n  the  shilling,  poundage  on  the  amount  of  plaintiff  % 
weekly  wages  above  the  sum  of  Mj.  in  the  week,  agreed  to 
be  paid  by  the  plaintiff  to  the  defendant  wbenerer  plaintiff 'a 
weekly  wages  were  abore  \A$,f  as  a  compensation  to  the 
defendant  for  a  percentage,  paid  by  defendant  to  the  owner 
of  the  goods  and  frames  employed,  on  the  amount  of  the 
goods  manufactured  by  defendant  in  such  fhunct  for  inch 
owner       .-•..•• 


£  a4, 


-     S     S    6 


0  19    S 


0    0    6 


IX.  VICTORIA.  SIS 

perfoni),  a  certain  agreed  gross  price  per  dozen  pairs  of  Q!ueetC$  Bench. 

the  fingers  of  gloves,  subject  to  the  following  charges,  

to  be  made  by  the  defendant  upon  the  plaintiff,  and      Chiwhe* 
which  said  charges  were  according  to  the  usual  custom ;     Cukkings. 
nd  the  settlement  was  made  with  the  plaintiff  at  the 
end  of  each  week  for  the  work  so  performed ;  and  the 
chnges  so  made  were  deducted  out  of  the  gross  price  per 
dtnen  on  so  settling  (namely) : 

First  A  frame  rent  or  sum  of  1$.  6d.  per  week  for 
the  use  of  the  frames  furnished  by  the  defendant,  and 
employed  by  the  plaintiff  in  performing  his  work. 

Secondly.  Is.  Sd.  per  week  as  a  remuneration  to  the 
defendant  for  the  use  of  his  premises  wherein  to  per- 
ionn  the  work  for  the  defendant,  for  the  standing  room 
far  the  frames  for  his  trouble  and  loss  of  time  in  procur- 
ing and  conveying  to  the  plaintiff  the  materials  to  be 
inanniactured,  for  the  defendant's  responsibility  to  the 
>i*>ster  manufacturer  for  the  due  return  of  the  materials 
*hen  manufactured,  for  superintending  the  work  itself, 
lor  sorting  the  goods  when  made,  and  redelivering  them 
•t  the  warehouse  of  the  master  manufacturer. 

^'rdly.  A  sum  of  7rf.  per  week  for  winding  the 
y«ni,  which  is  a  necessary  operation  for  each  workman, 
™  is  performed  by  a  child  to  whom  the  defendant 
P^w  Wages  6d,  weekly;  the  remaining  Id.  being  to 
coTcr  the  wear  and  tear  and  repair  of  the  winding 
DMchinery  belonging  to  the  defendant. 

I^y.    A  penny  in  the  shilling  on  the  amount  of 

^  plaintiff's  weekly  earnings  above  the  sum  of  l^s.  in 

the  week,  which  would  remain  net  after  the  deduction  of 

the  foregoing  charges,  as  a  compensation  to  the  defend- 

iDt  for  a  percentage  paid  by  him  to  the  master  manu- 

fictarer  on  the  amount  of  the  goods  manufactured  by 
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the  defendant  for  and  by  machinery  rented  by  bin 
such  master  manufacturer. 

The  plaintiff  was  settled  with  weekly  during  the  I 
he  was  so  in  the  defendant's  employment,  and  rece 
the  whole  amount,  less  the  charges  and  deduct 
aforesaid,  as  specified  in  the  defendant's  set  off.  ' 
sum  for  which  this  action  is  brought  is  the  total  amc 
of  the  said  charges  or  deductions  which  accrued  doi 
the  period  of  the  plaintiff's  employment  by  the  defc 
ant  as  aforesaid,  and  are  set  forth  in  the  staten 
annexed  (a),  and  form  part  of  the  case. 

It  has  been  the  established  and  unvarying  usagi 
the  hosiery  manufactures  in  the  counties  of  Lnet 
Derby  and  Nottingham,  for  a  century  past,  for  the 
ployer  to  let  the  frames  at  a  rent  to  the  person  * 
whom  he  contracts  for  the  manufacture  of  his  mate 
into  goods,  and  to  deduct  the  amount  of  frame 


(a)  This  was  headed :  «  A  statement  of  gross  earnings,  deductioii 
net  payments  (made  weekly)  to  William  Chavmer,  from  Novemier 
1843,  to  Jpra  27th,  1844.*'  The  account  appeared  to  be  stated  « 
in  the  following  form : 

£  I 

"  Nov.  25th.   For  nine  dozen  men's  B  Oxford  fingering, 

at  \u  1}fi,  per  dozen  -  -  -  -  -OH 

Deduct  for  frame  rent  S<.,  winding,  Id,  «  -OS 


Received 


•    0  1) 


(In  some  instances  there  was  also  a  deduction  for  poundage.) 

The  statement  concluded  thus : 

"  The  result  of  the  above  account  is  as  follows. 

Gross  earnings  -  -  -  -  14  1 

Deductions  -  -  -  -     3  1 


Paid  in  cash 


10  ] 


In  this  account,  the  words  *<  frame  rent "  are  suted  by  the  di 
to  include  the  charges  first  and  secondly  mentioned  in  the  acconi 
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IfOffl  the  gross  price  agreed  for  working  up  the  ma-  <?««»•'  Bench. 

terials  into  goods,  upon  settling  with  the  workman  for  ' 

the  same.  The  frames  are  kept  in  repair  by  the  owners  Chawwer 
of  them  at  frequent  expense.  The  number  of  frames  ConMiHot. 
in  the  counties  of  Leicester,  Derby  and  Nottingham  is 
upwards  of  30,000,  by  far  the  greater  part  of  which 
bdoDg  to  the  manufacturers,  and  for  which,  therefore, 
weekly  rent  is  and  has  been  for  many  years  charged ; 
and  such  rent  has  been  deducted  from  the  gross  earn- 
ings of  the  workmen  on  settling  with  them  for  their 
wages,  at  rates  varying  according  to  the  kind  of  frame ; 
and  it  is  admitted  that  the  deductions  made  by  the  de- 
leodant  were  made  according  to  the  usage  of  the  trade, 
ud  that  such  usage  was  known  to  the  plaintiff,  and 
Im  was  dealt  with  accordingly. 

The  legality  of  these  deductions  being  disputed  under 
^statute  1  &  2  ^.  4.  c.  37.»  the  action  is  brought  for 
what  the  plainuff  contends  are  the  wages  against  which 
'o^  deductions  were,  as  the  plaintiff  now  contends, 
'■•de  by  way  of  set-off.  There  was  no  written  contract 
l^ween  the  parties. 

If  the  Court  should  be.  of  opinion  that,  under  the 

orcumstances,  the  plaintiff  was  entitled  to  recover,  in  this 

'^n,  the  said  sum  of  3/.  I6s.  3r/.,  or  any  part  thereof, 

^  verdict  was  to  stand  to  that  amount,  or  for  such 

put  thereof  as  the  Court  should  direct :  otherwise  a 

ferdict  was  to  be  entered  for  the  defendant. 

The  special  case  was  argued  in  last  Michaelmas  term 
and  vacation  (a). 

Whitehursty  for  the  plaintiff.    Stat.  I  &  2  JF.  4.  c.  37., 
entided  **  An  act  to  prohibit  the  payment,  in  certain 

(•)    November  ISUi  and  December  4th,  1845.     Before  Lord  Den- 
RM  C  J^  WUHams  and  fTightman  Js. 
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Volume  VIII.    trades,  of  wages  in  goods,  or  otherwise  than  in  the  cor- 

!_  rent  coin  of  the  realm,"  recites,  in  sect.  1,  that  "  it  is 

necessary  to  prohibit  the  payment,"  &c.  (as  in  the  titled 
and  enacts :  ^*  That  in  all  contracts  hereafter  to  be  made 
for  the  hiring  of  any  artificer  in  any  of  the  trades 
hereinafter  enumerated"  (of  which,  by  sect.  19,  the 
trade  now  in  question  is  one),  "  or  for  the  performance 
by  any  artificer  of  any  labour  in  any  of  the  said  trades, 
the  wages  of  such  artificer  shall  be  made  payable  in  the 
current  coin  of  this  realm  only,  and  not  otherwise;  and 
that  if  in  any  such  contract  the  whole  or  any  part  of  such 
wages  shall  be  made  payable  in  any  manner  other  than 
in  the  current  coin  aforesaid,  such  contract  shall  be  and 
is  declared  illegal,  null,  and  void."  Sect.  3  enacts : 
*'  That  the  entire  amount  of  the  wages  earned  by  or 
payable  to  any  artificer  in  any  of  the  trades  hereinafter 
enumerated,  in  respect  of  any  labour  by  liim  done  in 
any  such  trade,  shall  be  actually  paid  to  such  arti- 
ficer in  the  current  coin  of  this  realm,  and  not  othei^ 
wise;  and  every  payment  made  to  any  such  artificer 
by  his  employer,  of  or  in  respect  of  any  such  wages,  by 
the  delivering  to  him  of  goods,  or  otherwise  than  in  the 
current  coin  aforesaid,  except  as  hereinafler  mentioned, 
shall  be  and  is  hereby  declared  illegal,  null,  and  void.'* 
Sect  4  enacts :  "  That  every  artificer  in  any  of  the 
trades  hereinafter  enumerated  shall  be  entitled  to  re- 
cover from  his  employer  in  any  such  trade,  in  the  man- 
ner by  law  provided  for  the  recovery  of  servants'  wages, 
or  by  any  other  lawful  ways  and  means,  the  whole  or 
so  much  of  the  wages  earned  by  such  artificer  in  such 
trade  as  shall  not  have  been  actually  paid  to  him  by 
such  his  employer  in  the  current  coin  of  this  realm." 
Sect.  5  enacts :  ^^  That  in  any  action,  suit,  or  other  pro- 
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ceeding  to  be  hereafter  brought  or  commenced  by  any  QueetCs  Bench. 

such  artificer  as  aforesaid,  against  his  employer,  for  the    

lecofwy  of  any  sum  of  money  due  to  any  such  artificer  Chawher 
as  the  wages  of  his  labour  in  any  of  the  trades  herein-  Cumminos. 
afier  enumerated,  the  defendant  shall  not  be  allowed  to 
Bike  any  set-off,  nor  to  claim  any  reduction  of  the 
plaintiff's  demand,  by  reason  or  in  respect  of  any  goods, 
wires,  or  merchandize  had  or  received  by  the  plaintiff 
H  or  on  account  of  his  wages  or  in  reward  for  his 
libour,  or  by  reason  or  in  respect  of  any  goods,  wares, 
or  merchandize  sold,  delivered,  or  supplied  to  such 
vtificer  at  any  shop  or  warehouse  kept  by,  or  belong- 
i^  to  such  employer,  or  in  the  profits  of  which  such 
aq)loyer  shall  have  any  share  or  interest."  And  sect  9 
imposes  penalties  upon  employers,  in  the  enumerated 
tildes,  who  shall  '^  directly  or  indirectly  enter  Into  any 
contract  or  make  any  payment,"  by  this  act  "  declared 
iBegaL'*  The  object  of  these  enactments  was  that 
tk  master  should  pay  strictly  in  coin,  and  not  set  off 
nj  thing  against  the  wages ;  and  it  annuls  any  payment 
iBide  otherwise  than  in  the  current  coin.  Here  purt  of 
tile  payment  is  otherwise  made;  and  a  set  off  is  attempted  ^ 
fcr  frame  rent,  house  rent,  commission  and  other  mat- 
ters: the  policy  of  the  act  is  completely  infringed  ;  and 
tile  mere  form  of  the  contract  cannot  remove  the  objec- 
tHHL  SecL  23(a)  excepts  medicines  and  some  other  neces* 


(•)  Sect.  83  enacts :  <*  That  nothing  herein  contained  thall  extend  or 
**CHMnicd  to  extend  to  prevent  any  employer  of  any  artificer  or  agent 
^  iBf  inch  employer  from  supplying  or  contracting  to  supply  to  any 
^vtifioer  any  medicine  or  medical  attendance,  or  any  fuel,  or  any 
^'twill,  tools,  or  implements  to  be  by  such  artificer  employed  in  his 
bidi  or  occupation,  if  such  artificers  be  employed  in  mining,  or  any  hay, 
m,  or  oCber  prorender  to  be  consumed  by  any  horse  or  otlicr  beast  of 
oplojed  by  any  such  artificer  in  his  trade  and  occupation ;  nor 
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roiun^e  VIII.    saries  from  the  prohibition  of  the  act,  shewing  thaty 

' without  such  express  saving,  even  these  could  not   be^ 

supplied  in  part  of  wages :  but  the  clause  does  not  in- 
clude the  present  case;  letting  frames  is  not  demising  a^ 
tenement ;  and  the  section  provides  that  the  stoppage  era 
deduction  in  respect  of  any  of  the  matters  excepted  shaUK 
not  be  made  without  contract  in  writing.  Here  no  sucfaK 
contract  exists.  Sect.  24  also  makes  exceptions  fron^ 
the  statute,  to  which  the  like  observations  apply.  Th^ 
usage  mentioned  in  the  case  cannot  avail  against  an  acK 
of  parliament. 


Hilly  contra.  The  object  of  the  statute  is  merely 
that  the  workman  shall  receive  full  remuneration  for 
his  labour:  and  that  is  not  interfered  with  in  the  pre- 
sent case.  The  deductions  made  are  of  sums  which 
never  belonged  to  the  workman  as  part  of  his  wages. 
The  reward  for  his  labour  is  the  net  sum  after  making 
the  deductions.     The  master  employs  the  middleman 


from  demising  to  any  artificer,  workman,  or  labourer  employed  in  any  of 
the  trades  or  occupations  enumerated  in  this  act  the  whole  or  any  part  of 
any  tenement  at  any  rent  to  be  thereon  reserved  ;  nor  from  supplying  or 
contracting  to  supply  to  any  such  artificer  any  victuals  dressed  or  pre- 
pared under  the  roof  of  any  such  employer,  and  there  consumed  by  such 
artificer  ;  nor  from  making  or  contracting  to  make  any  stoppage  or  de- 
duction from  the  wages  of  any  such  artificer  for  or  in  respect  of  any  aiich 
rent ;  or  for  or  in  respect  of  any  such  medicine  or  medical  attendance  | 
or  for  or  in  respect  of  such  fuel,  materials,  tools,  implements,  hay,  com^ 
or  provender,  or  of  any  such  victuals  dressed  and  prepared  under  the  roof 
of  any  such  employer;  or  for  or  in  respect  of  any  money  advanced  to 
such  artificer  for  any  such  purpose  as  aforesaid  :  Provided  alwayi,  that 
such  stoppage  or  deduction  shall  not  exceed  the  real  and  true  value  of 
such  fuel,  materials,  tools,  implements,  hay,  corn,  and  provender,  and 
shall  not  be  in  any  case  made  from  the  wages  of  such  artificer,  uolcn 
the  agreement  or  contract  for  such  stoppage  or  deduction  shall  be  in 
writing,  and  signed  by  such  artificer.** 
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ind  allows  him  certain  remuneration,  out  of  which  the   Queen^s  Bench. 

middleman  is  to  find  rent  for  the  machinery  and  wages 

for  the  workman,  and  to  repay  himself  for  his  labour 

>od  responsibility.     The  gross  sum  so  allowed  does  not 

represent  wages :  if  it  did,  the  workman  would  be  paid 

brthat  which  he  does  not  find.     IfViUiams  J,  Suppose 

^  machine  belonged  to  the  workman,  and  he  were 

paid  h.  ed.  a  week  for  the  wear  and  tear ;  would  not 

that  come  to  the  same  thing  as  the  present  agreement  ?] 

It  would.    The  manufacture  is  carried  on  by  the  man 

and  by  the  machine,  and  a  payment  assigned  for  the 

•ork  done  by  each.    The  interpretation  clause,  sect  25, 

defines  "  wages,"  and  states  that,  "  for  the  purposes 

of  this  act,  any  money  or  other  thing  had  or  contracted 

^  be  paid,  delivered,  or  given  as  a  recompense,  reward, 

or  remoneration  for  any  labour  done  or  to  be  done, 

whether  within  a  certain  time  or  to  a  certain  amount,  or 

'Oratimeor  an  amount  uncertain,  shall  be  deemed  and 

^en  to  be  the  *  wages  *  of  such  labour.'*    IfVightman  J. 

^hy  do  not  they  agree  at  once  for  payment  of  the  net 

wm?]  They  do  so   in  effect.     The  present   form   is 

wood  convenient ;  and  every  one  understands  it.     The 

'^^n  for  distinguishing  how  much  is  paid  for  labour 

^  how  much  for  other  matters  is,  perhaps,  that  some 

Workmen  may  have  machinery  of  their  own,  or  boys  who 

*"rf  for  them.    But,  if  the  arrangement  were  different 

**  these  accounts,  the  workman  would  receive  no  more 

*^tban  he  does  now.    The  clause  for  payment  of 

poundage  if  more  than  14>5.  a  week  be  earned  will  in 

pneral  be  reasonable,  because  the  employer  repairs  the 

Aacbinery,  and  the  more  work  is  done  the  more  will 

repair  be  needed.    Sect.  3  is  literally  obeyed  in  this  case; 

and  no  attempt  is  made  to  infringe  sect.  5.   As  to  sect.  23, 

VOL.  VIII.  N.  s.  Y 
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VoiuTM  vni.    it  is  unsafe  to  deduce  the  meaning  of  a  statute  from  a 

' saving  clause.   Part  of  the  expressions  contain  a  reserm- 

CuAWMiR  ^Jq^  made  only,  ex  majori  cautela,  for  a  particular  trade ; 
CuMMiKos.  and  part  do  not  apply  to  the  matters  here  in  question. 
The  present  custom  has  been  long  established;  yet  it 
does  not  appear  to  have  been  contested  under  any  of 
the  former  acts  (enumerated  in  stat.  1  &  2  fK  4.  Ci  36.) 
against  payment  of  wages  in  goods.  The  renting  of 
frames  by  workmen  from  their  employers  is  a  practice 
recognized  by  stat.  28  G.  3.  c.  55.  s.  1.  (preamble).  The 
effect  of  a  decision  for  the  plaintiff  in  this  case  would 
be  only  to  alter  the  form  of  contracts,  the  transaction 
being  in  its  nature  innocent. 

Whitehursty  in  reply.  As  to  the  statute  last  cited ; 
there  is  no  doubt  that  the  master  might  let  frames  to 
his  workmen,  as  he  might  sell  goods,  if  he  first  paid 
the  full  wages,  and  then  received  rent,  or  the  price  of 
goods,  out  of  them  In  that  case  the  whole  wages 
would  for  a  time  be  the  workman's  money.  The  argo* 
ment  on  the  other  side  is  that  the  middleman  reoeivefl 
a  gross  sum  from  the  master  manufacturer  for  thewbde 
cost  of  producing  a  given  quantity  of  goods.  But  tbm 
case  does  not  shew  what  the  master  here  pays  to  tli» 
middleman :  and  the  bargain  for  frame  rent  and  standing 
room  is  no  part  of  the  contract  for  production  of  an~ 
quantity  of  glove  fingers.  They  are  taken  at  so  mucJ 
per  dozen  of  pairs;  but  the  charge  per  week  for  frame  an  « 
standing  rent  is  a  deduction  from  the  wages  when  paidf 
whether  any  thing  has  been  earned  for  glove  fingen 
during  the  particular  week  or  not.  The  \d.  in  the  shil- 
ling is  distinctly  claimed  as  a  poundage,  and  has  no 
connection  with  any  means  furnished  for  producing  tha 
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article :  and  for  this  deduction  alone  the  plaintiflf  is  en*   Queen^i  Bench. 

titled  to  recover  under  sect  4  of  stat.  1  &  2  ^.  4.  c.  S7.  '__ 

The  act  most  be  construed  according  to  its  policy,  which  Chawiii» 
*•«  to  extend  and  render  more  certain  the  provisions  Cumhihos. 
vhkb  had  been  contained  in  former  acts.  The  anxiety 
<'the  legislature  to  prevent  all  evasions  is  shewn  by  the 
enactment  in  sect  25,  ^*  that  within  the  meaning  and  for 
theporposes"  of  this  act  ^'any  agreement,  understand- 
ingi  device,  contrivance,  collusion,  or  arrangement  what- 
toer^  on  the  subject  of  wages,  whether  written  or  oral, 
whether  direct  or  indirect,  t3  which  the  employer  and 
''tificer  are  parties  or  are  assenting,  or  by  which  they 
*fe  mmoally  bound  to  each  other,  or  whereby  either  of 
^  shall  have  endeavoured  to  impose  an  obligation  on 
^  other  of  them,  shall  be  and  be  deemed  a  *  contract'  ^ 

Cur.  adv.  vuU. 

I^ord  Demman  C.  J.,  in  this  term  {January  22d}, 
*K?ered  the  judgment  of  the  Court. 

-^e  plaintiff  in  this  case  is  an  **  artificer"  and  the 
"^^dant  an  **  employer,"  within  the  meaning  of  the 
^tQte  1  &  2  ^.  4.  r.  S7.,  though  it  is  stated  in  the  case 
^  he  (defendant)  rents  the  knitting  frames  from  a 
'^er  manufacturer,  and  has  the  materials  also  to  be 
^^  up  from  him,  and  is  therefore  called  an  ^^  under- 
^f "  The  action  is  brought  to  recover  a  certain  amount 
^  ^  charges  and  deductions  "   from  his  wages,   such 
^^ges  and  deductions,  as  alleged  on    behalf  of  the 
Phiotifl^  being  prohibited  by  the  said  statute,  and  there- 
btt  recoverable.     And,  if  the  said  charges  and  ,deduc- 
^Aons  be  within  such  prohibition,  they  are  so  recoverable, 
becuise,  by  the  fourth  section,  the  plaintiff  would  be  en- 
titled to  recover  ^^  in  the  manner  by  law  provided  for 

Y  2 
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Voiunu:  VIII.  the  recovcrv  of  servants'  wages;"  and  therefore 

*        for  work  and  labour  is  the  appropriate  remedy. 

to  clear  the  case  of  points  in  which  there  is  no 
we  have  no  doubt  but  that,  if  the  said  chargi 
ductions  be  illegal,  they  are  not  available  for  tl 
ant  in  the  shape  of  set-off,  the  fifth  section  beu 
upon  this  subject. 

The  plaintiff  was  employed  by  the  defen 
frame-work  knitter,  that  is,  as  a  weaver  of 
frames  provided  by  the  defendant,  and  paid, 
to  the  quantity  of  work  he  might  perform, 
agreed  gross  price  per  dozen  pairs  of  the 
gloves,  subject  to  the  same  charges  and  deduct 
which  the  question  arises.    It  is  admitted  that 
made  according  to  the  usage  of  the  trade,  and 
usage  was  known  to  the  plaintiff,  and  that  bf 
with  accordingly.     It  further  appears  that  "  7 
the  established  and  unvarying  usage,"  in  th< 
district  where  the  hosiery  manufactures  pre 
employer  to  let  the  frame  to  the  artificer,  a* 
the  rent  from  his  earnings ;  and  that  of  9 
(the  estimated  number  in  that  district)  byj 
part  belong  to  the  manufacturers,  and  a 
rent,  as  above  mentioned. 

In  order  to  form  a  correct  judgment  u 
of  this  agreement  and  of  these  deductions 
to  attend  to  the  provisions  of  the  act  wit 
larity.     It  was  directed,  as  is  well  kno 
has  been  called  generally  the  truck  s 
title   of  the  act   is,  against  the  payr 
certain  trades  in  goods,  or  otherwise  tl 
coin  of  the  realm.     The  prohibition 
notes,  because  the  eighth  section  exp! 
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roent  by  them  under  certain  circumstances.     The  same   Queen's  Bench. 

purpose  is  declared  in  the  preamble^  and  in  the  same [ 

tenns,  and  is  pursued  in  the  earlier  sections  of  the  act.      Chawnee 
The  first  section  declares  all  contracts  illegal,  where  the      Cummikos. 
wages  are  made  payable  in  any  other  manner  than  in 
tbe  current  coin.     The  second  section  avoids  all  con- 
tracts where  there  is  any  provision  as  to  the  place  or 
nuinner  in  which  the  wages,  or  any  part,  are  to  be  ex- 
Ponded.  Section  3  makes  all  payments,  except  as  afore- 
nul,  illegal  and  void :  and  the  fourth  section  contains  the 
proviso  already  referred  to,  that  the  artificer  may  recover 
l>is  wages  as  if  such  prohibited  payments  had  not  been 
made:  and  the  fifth  section,  also  before  noticed,  takes 
•^•y  the  right  of  set-ofF  in  such  cases.     Now  it  is  to  be 
^'^rred  that  payment  otherwise  than  in  money  is  alone 
Prohibited.     Deductions  or  charges  are  nowhere  men- 
tioned or  alluded  to  before  the  twenty-third  section, 
"Creafter  to  be  considered.     Then,  are  these  deductions 
'^  tbe  nature  of  payment  at  all  ?     It  seems  to  us  to  be 
^^  mode  of  calculating  the  amount  of  wages,  and  no- 
thing more.     Whether  the  arrangement  took  place  at 
^ne  beginning  or  end  of  the  work,  makes  no  difference  ; 
"^ftuse  it  is  stated  that  the  deductions  were  made  ac- 
^fding  to  the  usage  of  the  trade,  and  that  the  plaintiff 
*Dew  it,  and  was  dealt  with  accordingly.     The  plaintiff, 
therefore,  must  be  presumed  to  have  contracted  upon 
^^  usual  and  well-known  terms ;  and  his  wages  so  as- 
coined  have  been  actually  received  by  him  in  the  cur- 
rent coin  of  the  realm. 

Into  the  particular  nature  of  these  several  deductions 

it  is  perhaps  not  needful  to  enter  with  any  minuteness, 

BS  they  are  all  said  to  be  according  to  the  usage  of  the 

trade,  and  none  is  stated  to  be  colourable,  or  intended 

Y  3 
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Volume  nil.  jQ  j3ijg  undue  advantaire  of  the  workmen.     The  two 

first,  and   by   far   the   largest,    items    (amounting  to 

Chawki*      g^  g^  g^   ^^^  ^j.  ^^  jg^^  g^  ^j^j^j^  jg  ^j^^  iK\io\e  de- 

CuMMjNos.  mand),  the  charge  for  frames  and  standing  room,  are 
obvious  enough.  Although,  if  the  frames  and  standing 
for  them  had  been  his  own,  the  plaintiff's  earnings 
would  have  been  apparently  higher,  it  would  have  been 
apparently  only  because  the  cost  price  of  the  frames 
and  the  expense  of  repair  and  additional  rent  must  all 
be  really  deducted.  The  same  observation  applies  to 
the  third  item,  125.  Scf.  for  a  boy  winding,  that  being 
(as  stated)  a  distinct  operation;  and  the  plaintiff 
therefore  must  either  have  lost  his  own  time  in  doing 
it,  or  paid  for  getting  it  done;  and  nothing  excessive 
is  insinuated  as  to  the  amount.  The  most  objectionable 
perhaps,  because  the  least  intelligible,  item  is  the  last, 
amounting,  however,  only  to  the  sum  of  6d,  That  is  a 
charge  of  \d.  in  a  shilling  when  the  weekly  wages  of 
the  plaintiff  exceed  14^.,  as  a  compensation  to  the  de- 
fendant for  a  per  centage  payable  by  him  to  the  owner 
of  the  frames  and  goods  on  the  amount  of  goods  ma* 
nufactured,and  of  the  frames  so  employed.  Considering, 
however,  the  amount,  it  may  be  enough  to  say  that  this 
deduction  also  is  according  to  the  usage  of  trade;  and, 
as  nothing  is  stated  as  to  the  unreasonableness  of  it  in 
the  case,  the  Court  perceives  no  sufficient  reasons  for 
pronouncing  it  to  be  unreasonable. 

We  have  already  observed  that  the  earlier  parts  of 
the  act,  up  to  the  twenty-third  section,  respect  the  pay- 
ment of  wages  in  goods  or  otherwise  than  in  tlie  current 
coin.  But  this  twenty-third  section  was  relied  upon  in 
argument  on  behalf  of  the  plaintiff,  as  shewing  that  the 
statute  includes  other  transactions,  and  amongst  the  rest 
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deductions  for  r«i/,  and  that  none  such  are  allowable  <^w«f«'«  Bench. 

except  the  contract  be  in  writing,  which  was  not  the  case  * 

here.    It  is  thereby  declared  that  nothing  in  the  said      Chawk«» 

«ct  cootained  shall  prevent  the  employer  from  supply-     Comminci. 

^g  an  artificer  with  divers  articles  therein  enumerated 

(oot  material  to  the  present  purpose),  ^^  nor  from  de- 

oiising  to  any  artificer  "  "  the  whole  or  any  part  of  any 

^fimnU  at  any  rent  to  be  thereon  reseroed;"  nor  from 

oiaking  "  any  stoppage  or  deduction  from  the  wages  of 

^y  such  artificer  for  or  in  respect  of  any  such  rent," 

provided  that  such  stoppage  or  deduction  shall  not  ex- 

^^  the  <^  true  value  of  such  fuel,  materials,  tools,  im- 

P»enjent8,  hay,   corn,   and  provender'*   {not  including 

'*'^),  "and  shall  not  be  in  any  case  made  from  the 

^'S^  of  such  artificer,  unless  the  agreement  or  contract 

for  such  stoppage  or  deduction  shall  be  in  writing,  and 

■^ed  by  such  artificer.'* 

Upon  the  construction  of  this  clause,  first,   it  may 

"®  doubted  whether  there  has  been  any  "  demise  "  of 

•*^y  thing  **  at  a  rent  thereon  reserved :"  next,  there  is 

Nothing  to  shew  that  there  has  been  a  demise  "  of  the 

'^nolc  or  any  part  of  any  tenement"  the  conventional 

phrase  "  frame  rent,"  which  is  used  in  the  case,  being 

wholly  insufficient  to  establish  that  fact:  and,  lastly,  as 

««*  been  alreadytfioticed,  the  proviso  which  requires  a 

^^tract  in  writing  in  order  to  legalise  a  stoppage  or 

deduction  does  not  include  rent     We  are  of  opinion, 

^ifefore,  that  this  section  does  not  afiect  the  question ; 

ft^d  that  upon  the  whole  our  judgment  must  be  for  the 

defendant. 

Judgment  for  defendant 
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Folume  Fill. 
184.6. 


Paine  against  The  Guardians  of  the  Poor  of  t>ie 
Strand  Union. 

The  guardians      A  SSUMPSIT  for  wofk  and  labour,  care,  diligencrci 

of  a  poor  law        -^^  ^  ^  i  i  /• 

union  cannot  services,  journeys  and  attendances,  for  materia. I^ 

by  an  order,       Tor  goods  sold  and  delivered,  and  on  an  account  stateci. 
Jbr  makinT'*'        P'^**^'     ^'  ^°"  assumpsit.     Issuc  thereon.     2.  Pa^j- 
ma"7accord       "™^"'  ®"^  acceptance :  verification.     Replication  derm  J- 
ing  to  Biat.  6  &  \j^„  jj,g  payment  &c.     Issue  thereon. 
«.  3.)  of  the  On   the  trial,    before  Patteson  J.,  at  the  Midik^^* 

rateable  pro-  •  i  •» 

pertyina  sittings  in  Mich aelmas  i^vm^  1844,  it  appeared  ihatt*** 

parish  forming        ,../»»  i<  \      r^         -%'  r*-  "A* 

part  of  the  plaintiiT  was  a  surveyor,  and  that  the  (jruardians  or  t^i^ 

order  is  n°ot*r  Strand  Union,  in  November^  1841,  contracted  withhi*^» 

wnJy^ndd^^  ^V  agreement  under  seal,  to  survey  for  them  the  ftr^^ 

to  the  purposes  pgr^y  j^  ^he  parish  of  St.  Clement  Dmies  in  theSnr:^ 

for  which  the        i        .^  r 

guardians  are      Union,  liable  to  poor  rate,  and  to  make  a  plan  a«^* 

made  a  corpor-  . 

ation  by  suts.     valuation  (a)  of  the  said  property,  with  a  book  of  ^■'** 

5  &  6  /r.  4.  r     r       J 

c.  69.  «.  7.  and 

5  &  6  Vict.  c.  57.  *.  16.  :  and  it  is  not  intended  by  stat.  6&7  H\4.  c.  96.  «.  3.  thtt      **^ 

guardians  of  a  union  should  make  themselves  liable  for  the  expenses  of  such  plan. 

Nor  can  such  guardians  bind  themselves  by  a  contract  without  seal  (if  they  can  in  ^^^T 
manner  contract)  to  remunerate  a  surveyor  for  attending  as  a  witness  on  appeal  againi^*  * 
parochial  assessment  within  the  union. 

* 
(a)    The   agreement  recited  that  the  Poor-law  Commissioners    !"•" 
ordered  buch  survey,  plan  and  valuation  to  be  made,  and  that  theguardUo* 
had  appointed  the  plaintiif  to  make  them. 

The  Parochial  Assessment  Act,  6  &  7  ^.  4.  c.  96.  s.  9.,  enictai 
**  That  when  it  shall  be  made  to  appear  to  the  Poor-law  CommiitioiMn 
by  representation  in  writing  from  the  board  of  guardians  of  any  unioii  or 
parish  under  their  common  seal,  or  from  the  majority  of  the  chnitb- 
wardens"  &c  ,  "  that  a  fair  and  correct  estimate  for  the  aforesaid  purpoiei" 
(see  M.  1.  &  2.)  *<  cannot  be  made  without  a  new  valuatioo,  it  shall  bt 
lawful  for  the  Poor-law  Commissioners,  where  they  shall  see  fit,  to  order 
a  survey,  with  or  without  a  map  or  plan,  on  such  scale  as  tbej  ihall  1 
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ence  (the  plan  to  be  approved  of  by  the  guardians,   QwerCt  Bench. 

'   Poor-law  Commissioners  and  the  Tithe  Commis-   ' 

ners);  and  to  make  and  deliver  to  the  guardians  a  ^^^^ 
plicate  of  the  plan  within  one  month  after  it  should  Stbakd  Union. 
^e  been  approved  of  by  the  Poor-law  Commissioners. 
WBs  also  a  part  of  that  agreement  that,  if  either  or 
Ii  of  the  first  two  poor-rates  for  SL  Clement  Danes, 
l^e  made  on  the  said  valuation,  should  be  appealed 
kinst  on  the  ground  of  irregularity,  unfairness  or  in- 
'rectness  in  the  valuation  &c.,  the  plaintiiT  would,  on 
'ee  days'  notice  from  the  defendants  or  the  overseers 

the  parish,  attend  before  the  justices  at  special  or 
tty  sessions,  and  at  the  general  or  quarter  sessions  or 
ly  adjournment  thereof,  as  often  and  as  long  as  the 
atter  of  such  appeal  should  be  heard,  and  give  evi- 
ence  on  the  matter  of  such  objection,  without  being 
wi  or  demanding  any  fee,  reward,  or  compensation 
^^>iQ  the  guardians,  churchwardens  or  overseers  for 
^  attendance,  and  without  charging  any  expenses 
rising  therefrom. 

-^he  plaintiff  made  and  delivered  the  survey,  plan, 
S  according  to  the  agreement :  they  were  submitted 
*"^c Poor-law  and  Tithe  Commissioners;  and  it  was  sug- 


^  ^  be  made  and  taken  of  the  messuages,  lands,  and  other  beredita- 
^^  liable  to  poor  rates  in  such  parish,  or  in  all  or  any  one  or  more 
'^'^^  of  such  a  union,  and  a  valuation  to  be  made  of  the  said  messuages, 
^*^  tnd  other  hereditaments,  according  to  their  annual  value,  and  to 
^*^  iQcfa  guardians  to  appoint  a  fit  person  or  persons  to  make  and  take 
**vy  mcb  sorvey,  map  or  plan,  and  valuation,  and  to  make  provision  for 
PV^  the  costs  of  every  such  survey,  map  or  plan,  and  valuation,  either 
^A  Mparate  rate  or  by  a  charge  on  the  poor  rates,  as  they  may  see  fit ; 
«t  Id  case  of  such  charge  being  made,  then  provisions  shall  be  made  for 
vpag  off  not  less  than  one  fif\h  of  the  sum  charged  on  the  rates,  and  such 
tentt  as  may  from  time  to  time  be  payable  in  respect  of  such  charge  or 
yfMrt  thereof,  in  each  succeeding  year,  till  the  whole  is  repaid.** 
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Volume  Fill,  gested,  by  a  communication  from  the  Poor-law  Commis- 
'___  sioners  to  the  guardians,  that  an  outline  mi^  on  a  re- 


Paih«  duced  scale  should  be  prepared,  shewing  the  relaUv< 
Strand  Union,  position  of  the  several  parts  into  which  the  parish  of  SH 
Clement  Danes  appeared  by  the  plan  to  be  divided.  Th. 
vestry  clerk,  on  behalf  of  the  guardians,  communicatea 
that  desire  to  the  plaintiff  {a) ;  and  he  prepared  and  dfl 
livered  to  the  vestry  clerk  the  reduced  copy,  for  whic 
he  charged  8/.  Ss.  This  formed  no  part  of  the  wo« 
stipulated  for  in  the  agreement. 

The  plaintiff  attended  at  sessions  on  appeals  agai^ 
the  first  two  poor-rates  made  after  the  valuation.  T^ 
guardians  were  of  opinion  that  the  agreement  under  sei 
did  not  take  effect  as  to  attendances  at  sessions  till  tlm 
valuation,  plan,  &c.,  should  be  approved  of  by  the  Poc»^ 
law  Commissioners  ;  and  they  disclaimed  the  abofi^ 
mentioned  attendances :  but,  after  the  approval  of  the 
Commissioners  had  been  obtained,  they  required  thtf 
plaintiff  to  attend  special  sessions,  in  pursuance  of  the 
agreement  (6),  on  appeals  against  the  rates ;  such  rates 
being  the  first  and  second  after  the  approval,  but  not 
the  first  or  second  after  the  actual  making  and  deliveiy 


(a)  Hie  letter  was  as  follows.  "  I  am  directed  by  the  Board  d 
Guardians  to  call  your  immediate  attention  to  the  accompanying  copy 
of  a  report  furnished  by  Captain  Dawson  of  the  Tithe  Commisaioa  office 
to  the  Poor-law  Commissioners ;  and  I  am  to  inform  you  that  any  am 
rections  you  may  be  desirous  of  making  in  the  plans  must  be  made  oatf 
at  this  office,  the  Board  not  feeling  warranted  in  parting  with  the  ] 
after  the  payment  made.     I  am,"  &c. 

(6)  Notice  was  served,  beginning  as  follows.  "  Notice  is 
given"  8iC.,  **  that  you  are  required  by  the  Guardians**  &c.  ''penRwany 
to  attend,  pursuant  to  the  provisions  contained  in  a  certain  contract  in 
writing  entered  into  between  you  and  the  said  guardians,  bearing  date " 
&c.,  <<  at  a  special  session**  &c.,  "  to  be  held**  &c,  **  and  at  any  and 
every  adjournment  of  such  special  session,  and  give  evidence  **  &c. 
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^*"  tic  valuation.     The  plaintiflF  replied,  by  letter,  that   QueenU  Bench. 

^  •«  tltendance  must  be  without  prejudice  to  his  right  of  [__ 

""^^eoDDcration :  and  he  attended,  but  charged  the  de-        P^^"« 
^^eodants  12/.  125.  in  his  particular  of  demand  for  "at-  Stbaud  Union, 
ding  appeals  at  the  Sessions,  Surrey  Street^  since  the 
rate  made  upon  the  valuation  prepared  by  the 
fZ^aiDtiC" 

The  plaintiff's  demand  for  the  reduced  plan  &c.  and 
^■.tteodances,  and  on  other  accounts,  was  4t2L  105.  6d. 

It  was  objected  at  the  trial :  1.  That  the  contract  for 

ItSie  reduced  plan  was  not  comprehended  in  the  original 

^Bifireeiiient,  and  therefore  did  not  bind  the  guardians, 

^^v-Im)^  being  a  corporation,  could  not  make  such  a  con- 

^nct  otherwise  than  under  seal.     2.  That  the  same  ob- 

J^^ction  applied  to  the  attendances  at  sessions,  if  they 

''Were  not  given  under  the  agreement ;  and  that,  on  the 

"^^^  construction  of  that  instrument,  they  were  not  so 

S*vcQ :  and,  further,  that  neither  a  corporation  nor  any 

^^thcr  party  could  be  bound  by  contract  to  give  com- 

I^^ittation  for  the  attendance  of  a  witness,  beyond  the 

otdinary  allowance  for  expenses.     The  learned  Judge 

'^ttof  opinion  that  the  guardians  had  misconstrued  the 

^"S^eement,  and  that  the  latter  attendances  had  not  been 

StTen  under  it.     He  also  thought  that  the  reduced  plan 

^«8  DO  part  of  the  subject  matter  of  the  agreement.    He 

^^^^ttfed  the  other  points,  and  left  it  to  the  jury  to  say 

Whether  the  reduced  plan  had  been  made,  and  the  at- 

^^^ces  now  in  question  given,  at  the  request  of  the 

pitrdians,  for  a  compensation,  and  what  compensation 

*tt  reasonable.     The  jury  thought  the  plaintiff  entitled 

to  recover  on   both  demands.     Verdict  for  plaintiff; 

duDages  (assessed  in  separate  sums)  23/.  2s. 

Plattj  in  the  ensuing  term,  obtained  a  rule  to  shew 


t 
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Voiume  viiL  cause  why  a  new  trial  should  not  be  had,  or  (ai 

to  leave  reserved)  why  a  nonsuit  should  not  be 

Paimk        Jj,  Michaelmas  vacation,  1845  {a\ 
Staamd  Union. 

WiUmoie  shewed  cause.  First,  the  guardis 
be  sued  by  that  name,  but  are  not  such  a 
ation  as  may  exempt  itself  from  liability  on  c 
not  under  seal.  Stat  SSaSW.  4.  c.  69.  5.  7.  {b 
that  the  guardians  of  every  Union  shall  *'  fr 
day  of  their  first  meeting  as  a  board  becom 
deemed  to  have  become,  and  they  and  their  su 
in  office  shall  for  ever  continue  to  be,  for  all  1 
l^>ses  of  this  act,  a  corporation.*'  The  purp< 
those  pointed  out  by  the  title  of  the  act,  which  i 
*^  to  facilitate  the  conveyance  of  workhouses  an 
property  of  parishes"  and  Unions.     Sect.  7  go< 

(a)  December  9th.  Before  Lord  Denman  C.  J.,  Patteton  i 
man  Js. 

(6)  Stat.  5  &  6  rr.  4.  c.  69.,  <<  to  faciliute  the  conTcymncc 
bouses  and  other  property  of  parishes  and  of  incorporations  oi 
parishes  in  England  and  Wales,**  enacts  as  follows. 

Sect.  7.  "  And  for  the  more  easy  execution  of  the  purposes 
and  of  the  laws  relating  to  the  poor,  be  it  enacted,  that  the  gi 
the  poor  of  every  union  already  formed  or  which  hereafW  shall 
by  virtue  of  the  aforesaid  act "  (4  &  5  W.  4.  c,  76.),  "  and  of  e 
placed  under  the  control  of  a  board  of  guardians  by  rirtue  o 
act,  shall  respectively  from  the  day  of  their  first  meeting  as  a 
come  or  be  deemed  to  have  become,  and  they  and  their  sw 
office  shall  for  ever  continue  to  be,  for  all  the  purposes  of  this 
poration,  by  the  name  of  the  Guardians  of  the  poor  of  the 
union  (or  of  the  parish  of  )  in  the  county  of 

such  corporation  the  said  guardians  are  hereby  empowered 
take,  and  hold,  for  the  benefit  of  such  union  or  parish,  any 
lands,  or  hereditaments,  goods,  effects,  or  other  property,  and 
common  seal ;  and  they  are  further  empowered  by  that  nami 
actions,  to  prefer  indictments,  and  to  sue  and  be  sued,  and 
resist  all  other  proceedings  for  or  in  relation  to  any  such  prope 
bonds,  contracts,  securities,  or  instruments  given  or  to  be  give 
in  virtue  of  their  oflice.** 
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^*^^  that  "as  such  corporation  "  the  guardians  are  em-    Quem't  Bench, 

powered  "to  accept,  take,  and  hold  "  lands  &c.  for  the ^ 

'benefit  of  such  union  or  parish,  to   **  use  a  common        Paik« 

^^al,"  and  by  their  corporate  name  to  bring  and  defend  Stikavd  Union. 

actions.    It  would  not  have  been  necessary  to  specify 

Ylxse  incidents,  if  they  had  been  made  a  corporation  for 

aUl  purposes.     Stat.  5  Ic  6  Vict.  c.  57.  s.  16.  {a)  contains 

similar  provisions,  leading  to  the  same  inference.    [Pa/- 

£^m  J.     The  former  statute,  s.  7,  enacts  that,  "  for  the 

noore  easy  execution  of  the  purposes  of  this  act,  and  of 

tJielaws  relating  to  the  poor,"  the  guardians,  as  a  corpo- 

i^D,  may  take  lands  and  use  a  seal,  and  that  they  may 

sue  and  be  sued  in  respect  of  property  before  described, 

or  any  bonds,  contracts,  securities  or  instruments  given 

or  to  be  given  to  them.]     It  is  said  that  they  "  are 

ftuther empowered  by  that  name''  (not  as  a  corporation) 

"to  toe  and  be  sued  "  &c.     When  it  was  suggested,  in 

lligor  of  Jjudlow  V.  Charlton  (6),  that  *^  actions  may  be 

nudotained   against  a  board   of   guardians,"  lU^e  B. 

<ud :  '*  They  are  only  corporations  for  particular  pur- 

Secondly,  assuming  the  defendants  to  be  such  a  cor- 
PWioD  as  may  allege  that  its  contracts  ought,  or- 
^rily,  to  be  under  seal,  the  defence  is  not  open  in 
^  present  case.      These  are  contracts,   for  a  small 

'  (•)  Scat  5  ft  6  Vict,  c  57.*  **  To  continue  until  the  Slst  day  of  Jufy 
<I47,  ad  to  the  end  of  the  then  neit  Beasion  of  parliament,  the  Poor  law 
^iiiaiuu ;  and  for  the  further  amendment  of  the  laws  relating  to  the 
H»n  Engfand,*'  enacts : 

fo  IS.     **  That  it  shall  be  lawful  for  every  board  of  guardians  con. 

**ttdiuider  the  said  Sett  recited  act  **  ^4  &  5  ^.  4.  c.  76.)  '<  to  accept, 

^  ad  bold,  on  behalf  of  the  union  or  parish  respectively  for  which 

tbiy  Biy  act,  any  lands,  buildings,  goods,  effects,  or  other  property  as  a 

Oipantioo,  and  in  all  cases  to  sue  and  be  sued  in  their  corporate  name.** 

(1)6  J/:  i  W,  815.  819. 
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Volume  viiL    pecuniary  consiclemtiony  actually  executed,  on  the  re- 

*___  quest  of  the  guardians ;  the  plan  and  valoation,  at  ientf 

Painb         m^re,  things  within  the  ordinary  scope  of  their  baaineis ; 
SiBAMD  Union,  and  the  reduced  plan  was  subsidiary  to  these.   The  pre- 
paring of  such  documents,  when  wanted,  was  among  the  . 
matters  of  daily  necessity  in  the  affairs  of  a  oorporatiaOf 
which  may  be  contracted  for  without  seaL     The  €»ei 
therefore,  is  within  the  authority  of  Beverley  v.  IamoX^ 
Gas  Company  (a),  Church  v.  Imperial  Gas  Company  (fr)t 
and  De  Grave  v.  Mayor  S^c.  of  Monmouth  {c),    Tbt 
case  (cited  in  making  this  motion)  of  Arnold  v.  'l1Ku 
Mayor  of  Poole  (d)  differed  materially :  the  sum  claiuHe^^ 
was  large,   and  the   transactions  not  in   the  comm^'O 
course  of  business.     The  same  observations  apply    'CO 
Mayor  of  LudUm  y.  Charllon  {e).     The  exceptions     to 
the  rule  requiring  a  sealed  contract  were  fiilly  admitftfcd 
by  the  Court  of  Common  Pleas  in  The  Fuhtmmg^ri 
Company  v.  Robertson  (g),  though  the  business  done  ia 
that  case  did  not  fall  within  them. 

Thirdly,  the  action  lay  for  attendances  at  thesessicHifc 
The  guardians,  in  their  agr^ment,  had  recogniaeed  snob 
attendances  as  being  a  subject  of  compensation  but  Ar 
the  express  stipulation  therein  made ;  and,  after  that  Imm} 
ceased  to  operate,  they  must  be  taken  to  have  impliedly 
promised  compensation  when  they  required  further  at- 
tendances.    In  Collins  v*  Godefroy  [h)  it  was  held  tbit 
remuneration  for  loss  of  time  in  attending  as  a  witoen 
could  not  be  recovered   in  an  action ;  bat  there  the 


(a)  6  A.  fE.  829.  (6)  6  A.  f  B.  S46. 

(c)  4  Car.f^P.  111.  (d)  4  Mm.  f  G.B&k 

(e)  6M.^  W.  815.  (g)  5  M.  f  G.  131. 

(A)  I  B,tAd,  950.  See  BentaUr.  Sidney,  10  J.  ^  B,  162. 
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plaintiff  had  been  subpoenaed  and  was  bound  to  attend;    Qyeen't  Bench. 
ind  the  decision  turned  on  that  fact.    But  the  case  is  ^ !__ 


diftrent  where  the  witness  is  under  no  compulsion  to         ^^^''^ 

attend.    Attorneys  and  medical  men  have  always  had  a  Strand  Union. 

remaneration  for  their  loss  of  time  in  appearing  as  wit- 

And  in  I/mergan  v.  TAe  Royal  Exchange  As^ 

?(a)   it  was  held  that  the  prothonotary  might 

allow  in  taxation  the  charges  of  a  witness  who,  being 

vaioiEf^landj  could  not  be  subpcenaed,  and  who  re- 

fased  to  attend  unless  his  expenses  were  paid.     [^Patte^ 

Ml  J.  The  decision  of  special  sessions  on  appeal  against 

ante  is  conclusive,  by  stat.  6  &  7  ^.  4.  c.  96*  s.  6.,  if 

Dot  appealed  against  at  Quarter  Sessions :  there  must  be 

tome  mode  of  compelling  attendance  at  such  a  court, 

independently  of  any  contract.]   Sect  70  of  stat.  7  &  8 

^M^clOl.  (which  incorporates  by  reference (6)  stat.  6  & 

7^*4.  c.  96.)  gives  a  proceeding  by  summons  for  this 

pi^pose.    {Pashley^  for  the  defendants,  referred  to  Re^ 

t^  T.  Greenaway  (c),  as  shewing  that  a  Crown  office 

'^'Ifoena  might  issue.)     The  guardians  did  not  rely 

'fon  a  subpcena,  but  required  attendance  as  under  the 

^traa:   the  plaintiff  went    accordingly;    and   they 

•'lilcd  themselves  of  his  evidence.     IfVightman  J.    He 

^  Dot  obliged  to  go  when  the  notice  called  upon  him 

^  attend  under  the  contract;  that  is,  for  nothing.]     It 

Mds  to  be  the  result  of  the  cases  that  a  party  not 

actually  compelled  by  subpoena  may  insist  on  being  paid 

if  he  attends,  and  charge  for  his  attendance.     But,  if 

the  opinion  of  the  Court  is  against  the  plaintiff  on  this 

point,  it  will  not  be  insisted  upon.     The  damages  are 

assessed  separately. 

(«)  7  Bing.  729. 

(6)  See  lect.  74.  and  sUt.  5&  6  Vict.  c57.  s,  18. 

(c)  7  Q.  B.  136. 
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Fuiume  viii.       E.  V.  Williams  and  Pashliyy  contra.     First,  the  de- 
^'        fendants  are,  for  general  purposes,  a  corporation.    Stat. 


Paixk  5  &  6  J^.  4.  r.  69.  s,  7.  gives  them  the  incidents  of  one; 
Stbamd  Union,  successors,  a  common  seal,  and  a  corporate  name.  Some 
superfluous  words  {^*  for  the  more  easy  execution  "  &c.)» 
which  are  added,  cannot  control  the  substantive  en- 
actment. The  doctrine  as  to  the  creation  of  a  body 
corporate  by  implication  is  explained  by  The  Case  of 
SuttofCs  Hospital  {a)  and  The  Conservators  of  the  Biatf 
Tone  V.  Ash  (6). 

Secondly,  assuming  that  the  defendants  are,  in  th^ 
general  sense,  a  corporation,   they  could  not  contrad 
by  parol  for  the  work  and  services  in  question,  becaia^ 
the  contract  did   not  relate  to   a  purpose   for  which 
the  corporation  was  created.     In  this  respect  the  obm 
diflfers   from    Beverley  v.   Liticoln    Gas    Company  (c)» 
where,   though  the  Court   intimated   generally  that  t 
corporation  *^  may  be  a  party  to  an  agreement  not  unikr 
seal,  at  least  for  the  purpose  of  suing  on  it;  and  k 
would  be  rather  strong  to  deny,  at  the  same  time,  tiiiC 
it  could  be  a  party  to  it  for  the  purpose  of  being  suedoo 
it  (d) "  (a  proposition  going  farther  than  was  necQSStiyf 
and  not  borne  out  by  the  authorities),  yet  they  finally 
gave  judgment  on  the  ground  that  the  contract  beta 
them  was  essential  to  the  purposes  for  which  the  coT" 
poration  was  created.     This  seems  to  have  been  ooih 
sidered  the  principle  of  the  decision  when  it  was  referred 
to  in  Church  v.  Imperial  Gas  Company  (e)  and  in  Gt^ 
son  V.  East  India  Company  (g);   and  the  rule  of  lav 

(a)  10  Rep,  2Sa.t  sob. 

(b)  10  B.  ^  C.  349.     See  Jejerys  ▼.   Gurr,  2  ^.  (*  if dL  833.     Aba 
Yearb.  HiL  2  H,  7.  fol  IS  A.  pi.  16. 

(c)  6A,^E.  829.  (d)  P.  839. 

{e)  6A.iE.  846.  859.  (g)  5  New  Co.  86S.  27a 
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laid  down  in  the  latter  case  was  limited  accordingly.   Qveeii's  Ucnch. 

i^mriog  a  plan  with  a  view  to  the  proper  assessing  of '___ 

•  poor  rate  is  not  essential  to  the  purposes  of  a  board         Pain« 
tf  poor-law  guardians :  it  forms  no  part  of  their  general  Strand  Union, 
duties,  though  they  are  required  to  prepare  such  plan  if 
.  ttUed  upon,  under  a  particular  enactment.     The  Court 
of  Exchequer,  in  Mayor  of  LMdlaw  v.  Charlton  (a),  ex- 
pressly recognized  the  doctrine,  stated  in  Church  v.  The 
^Varial  Oas  Company  (6),  that  the  rule  forbidding  cor- 
porations to  contract  without  seal  is  subject  to  excep- 
^loiis  on  the   principle   of   "  convenience,    amounting 
■Imosl  to  necessity,"   where   its  application    "  would 
<*casion  very  great  inconvenience,  or  tend  to  defeat  the 
^^ object  for  which  the  corporation  was  created:"  and, 
>>  the  former  case,  Rol/e  B.,  delivering  the  judgment  of 
^  Court,  adverted  to  the  corporations  established  in 
*KK)em  times  for  the  purpose  of  carrying  on  specula- 
••om  in  trade,  and   said  (c) :    "  Where  the   nature  of 
"^  constitution   has    been    such    as   to   render   the 
^wing  of  bills,  or  the  constant  making  of  any  par- 
^larsort  of  contracts  necessary  for  the  purposes  of 
^corporation,  there  the  Courts  have  held  that  they 
*^  imply  in  those  who  are,  according  to  the  pro- 
^i^ions  of  the  charter  or  act  of  parliament,  carrying  on 
"^  corporation  concerns,  an  authority  to  do  those  acts, 
^Khoat  which  the  corporation  could  not  subsist.     This 
principle  will  fully  warrant  the  recent  decision  of  the 
Com  of  Queen's  Bench  in  Beverley  v.  Lincoln  Gas  Light 
and  Cote  Company  (rf)."     The  principle,  however,  is  in- 
applicable to  the  present  case.     Similar  language  was 
used  by  the  Court  of  Common  Pleas  in  Arnold  v.  The 
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yoiume  vilL    Mayoi'  of  Poole{a\  where  the  doctrine  of  MayorqflAui 
1__   loro)  V.  Charlton  (ft)  was  referred  to  and  adopted.    Nor  wi 


Painb         jj.  departed  from  in  The  Fishmmigers^  Company  v.  Bcbai 

SrRAjiD  Union.  ^^  fj.y     T\\vit  case  did  not  proceed  upon  the  groniM 

that  a  corporation  is  liable  on  a  contract  if  executed 

which  could  not  be  enforced  if  executory  (a  distincUoi 

taken  in  East  London  Water  IVorks  Company  v.  Bailey(d)^ 

but  rejected    in    Church   v.   Imperial   Gas  Compamf{e^ 

and  several  other  cases) :  the  ground  of  decision  was, 

that  the  defendants,  having  received  the  benefit  of  Uk 

contract  at  the  hands  of  the   corporation,   could  not 

when   sued  upon   it   by    them,    allege  that  it  was  noi 

mutually  binding,  and  that  the  corporation  would  na 

have  been  legally  liable  upon  it  at  the  suit  of  the  de 

fendants.     Tindal  C.  J.  said  there  {g) :  "  The  cases  ra 

ferred  to  on  guarantees  (see  particularly  the  judgroeo 

in  Kennaway  v.  Tieleavan  (//) ),  and  on  the  Statute  » 

frauds,  where  the  contract  has  been  signed  by  the  d-* 

fendant  only,  and  not  by  the  plaintiff,  but  allowed  to  B 

enforced  by  action,  notwithstanding  the  objection  oP^ 

want  of  mutuality,  tend  strongly  to  support  the  prL 

ciple  on  which  we  consider   the   present  action  maS. 

tainable."     The   only  point   in    which    this  Court  b^ 

differed  from  the  others  on  the  present  subject  has  h^ 

by  ascribing  (in  Beverley  v.  Lincoln  Gas  Company  QM 

the  liability  of  corporations  to  reciprocal  obligation,  ira  < 

manner  which  the  other  authorities  do  not  sanctioOp 

The  case  of  guarantee  shews  that  such  reciprocity  it 

not  essential.     The  party  taking  a  guarantee  for  goods 

(a)  4  Af.  j-  t?.  860.  895.  (6)  6  M.  ^  W.  815. 

(c)  5  Af.  ^  G.  131.  (d)  4  Bing.  283. 

(0  GA.JiE,  860.  (g)  5  M.^  G.  195. 

(A)  5  M.i  IK  498.  501.  (i)  d  A.  ^  E,  829.  839. 
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^supplied  need  not  bind  himself  lo  supply  them.   Queen*s  Bench. 

^Ueson  J.   There  is  a  suspended  contract  on  his  part. '___ 

^^^is  not  obliged  to  furnish  the  goods;  but  the  contract         Paini 
•    gDarantee  cannot   come   into  operation   till  he   has  Strand  Union. 
^  ^aoe  so.     Lord  Denman  C.  J.    There  is  a  provisional 
■*^  otuality.     fVighiman  J.    It  is,  If  you  supply,  I  will 
t>4e  responsible.]    Tlie  question  here  is,  strictly,  whether 
^S'»e  case  b  brought  within  any  of  the  exceptions  to  the 
^f  ^^eral  rule  as  to  contracts  by  corporations :  and  the 
«::>nly  one  that   could   be   supposed  applicable  is  that 
^pvliich  allows  parol  contracts  for  things  essential  to  the 
f^marposes  of  the  corporation.    l^lVightman  J.  Do  not  you 
^>  M2i  this  too  narrowly  ?    Tindal  C.  J.,  in  Gibson  v.  East 
^^Mdia  Company  (a)   speaks  of  the   modern   exceptions 
^^^«  established  where  the  contract  is  one  of  which  the 
■allowance  is  necessary  for  "or  incidental  to"  the  pur- 
fXises  of  the  corporation.]      The  law   is  not   so  laid 
cl«jwn  in  Mayor  of  Ludlow  v.  Charlton  (i),    or  Arnold 
^»    lie  Mayor  of  Poole  {c\  Church  v.  Imperial  Gas  Com- 
f9gxiy[d)^  and  other  leading  cases  (^).     Almost  any  act 
oF. aboard  of  guardians  may  be  deemed  incidental  to 
tlic  purposes  of  their  appointment.     But  the  making  of 
surreys  and  maps  is  an  object  quite  beside  their  original 
and  regular  functions ;  and  stat.  6  &  7  IV.  4.  c.  96.  s.  3. 
^aires  this  to  be  done  under  the  direction  of  the  Poor- 
*••  Commissioners,  after  the  guardians  (if  they  interfere 

(•)  5  New  Ca.  270.  (6)  6  3/.  §•  JV.  82 J,  822. 

W  4  ir.  ^  C.  895.  (rf)  Q  A,^  E,  861. 

if)  Fatk/ey  cited,  as  illustrating  this  part  of  the  subject  (in  addition  to 
"*  *•!«  mentioned  in  the  text),  the  judgment  of  tliis  Court  in  Yar- 
^0^^  f.  The  Bank  of  England  (16  East,  6.),  Broughton  v.  The  Man- 
chtMer  Waterworks  Company  ("9  B.  Sc  Aid,  l.\  Manhy  v.  Long  (3  Lev, 
107.},  B«v.  Bigg  (3  P.  IFms,  419.).  2  KenCt  Commentaries,  290,  291, 
«»^  *««(*>.  ibid,  and  298.  (ed.  New  York,  1840.).  Sec  also  HaUy.  The 
H^^  icaf  Swmtea,  5  Q.  B.  526. 

z  2 
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k'oiume  VIII.    in  such  a  matter)  shall  have  certified  under  their  oominon 

1  fid.fi 

'    ..  seal  that  the  work  is  necessary.    IPatieson  J.  By  sect.  S, 

^^'"'        a  rate  is  to  be  laid  for  paying  the  expenses     It  seeoM 

Strand  Union,  difficult  to  Say  that  any  thing  for  which  they  may  require 
a  rate  is  not  essential  to  the  purposes  of  their  incor- 
poration.] It  cannot  therefore  be  assumed  that  thqi 
may,  at  their  discretion,  give  an  order  for  such  a  tbiii| 
without  affixing  their  seal.  By  sect.  3  the  legislature 
seems  to  contemplate  that  the  maker  of  the  survey  shall 
not  bring  an  action  at  all,  but  shall  be  paid  in  the  mannei 
there  pointed  out.  [Patteson  J.  That  was  suggested 
at  the  trial ;  but  I  thought  it  could  hardly  have  been 
meant  that  his  remedy  should  be  confined  to  a  proceM 
running  over  five  years.]  If  the  guardians  are  to  be- 
come liable  in  an  action,  the  legislature  must  be  taken 
to  intend  that  they  shall  become  so  by  the  ordinaiy 
means  applicable  to  the  state  of  things  created  by  the 
statute ;  Murray  v.  The  East  India  Company  [a).  [Lorr 
Denman  C.  J.  mentioned  De  Grave  v.  Mayor  ^  € 
Monmouth  (i).]  That  case  is  inconsistent  with  Jbrmai 
v.  The  Mayor  of  Poole  {c) ;  and  the  correctness  of  tl 
ruling  may  be  questioned. 

The  expenses  of  attendance  at   sessions  cannot 
claimed.     [Patteson  J.     The  plaintiff  might  have 
fused  to  attend  without  payment  or  an  undertaking 
deed.]     [The  Court  declined  to  hear  this  point  fur 
argued.) 

Cur.  ado» 

Lord  Denman  C.  J.,  in   the  vacation  after  this 
(February  \2ih)y  delivered  the  judgment  of  the  Coi 

(a)  5  B.  .\-  Aid.  204.  210.  (6)  4  Cor.  f  P.  Ill 

(c)  A  M,  ^  G,  860.     See  Regina  ▼.  Mayor  of  Stamford,  6  Q. 
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Thb  was  an  action  of. assumpsit  for  work  and  labour,  Quetn't  Bench 

vfaich  the  defendants  pleaded  the  general  issue.     At 

e  trial»  it  appeared  that  the  defendants,  who  are  a  cor-  ^""" 

|:>«=wate  body  by  stats.  5  &  6  fT.  4.  r.  69.  5.  7.  and  5  &  6  S^^"  U°*°°- 
^'^lAt.  e.  67.  5.  16.,  had,  by  direction  of  the  Poor-law 
nmissioners  under  staU  6  &  7  ^.  4.  r.  96.  s,  3.,  pro- 
to  make  a  survey  and  map  of  the  parish  of  St. 
DaneSf  one  of  the  parishes  comprised  in  the 
Union.  An  agreement  under  seal  was  entered 
issCo  between  the  defendants  and  the  plaintiff  for  making 
Kvxdi  plan  and  survey;  and  they  were  accordingly  made: 
bw^Bt  afterwards  it  became  desirable  that  a  reduced  plan 
sboild  be  made;  for  which  a  verbal  order,  not  under 
tirg*Ml,  was  given  to  the  plaintiff. 

The  action  was  brought  for  the  price  of  such  reduced 

I>Wuij  and  also  for  the  attendances  of  the  plaintiff  as  a 

witness  at  some  special  sessions  of  justices.     At  the  trial 

i^  "vras  objected  that  the  order  for  the  reduced  plan,  not 

(^"Ciiiig  under  seal,  was  not  binding  on  the  defendants  by 

'"^^iiMon  of  their  corporate  character ;  that  the  same  ob- 

i^otion  applied  to  the  attendances  before  justices;  and, 

luxiher,  that  no  person  was  by  law  entitled  to  compen- 

'^tkxi  for  such  attendance  in  any  case.     The  objections 

^■^le overruled,  leave  being  given  to  move  for  a  nonsuit: 

•■id  the  jury  found  a  verdict  for  the  plaintiff  for  separate 

ftUtns  on  each  demand.    A  rule  nisi  for  a  nonsuit  having 

^^^cn  obtained,  the  demand  for  attendances  was,  upon 

^••isc  being  shewn,  abandoned  :  and  the  sole  question 

"^ow  for  consideration  relates   to  the  demand  for  the 

""^uced  plan. 

The  general  rule  is  not  denied,  that,  in  order  to  make 
*  contract  binding  upon  a  corporate  body,  it  must  be 
^*^der  seal.     To  this  rule,  however,  there  are  no  doubt 

z   3 
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Volume  Fill,    some  exceptions :  and  several  cases  were  cited  upon  th< 
'        argument  to  shew  that  the  present  case  comes  withic 


Paihb  ^i^g  principles  on  which  such  exceptions  rest.  Perb^ 
Strand  Union,  the  case  which  went  farthest  is  that  of  Beverly  v. 
Lincoln  Gas  Compmiy  {a)j  which,  however,  will  be  foonc 
on  examination  to  be  within  the  exceptions  which  hav< 
been  uniformly  laid  down.  The  reason  for  the  general 
rule,  and  the  propriety  of  adhering  to  it,  are  fully  ex< 
plained  in  the  judgment  of  the  Court  of  Exchequer  ii 
the  case  of  The  Mayor  of  LticUow  v.  Charlton  (6),  ii 
which  that  Court  expressed  its  full  concurrence  witt 
this  Court  in  respect  to  the  exceptions  to  the  rule  ai 
stated  in  Church  v.  Imperial  Gas  Company  (c).  Am 
the  same  law  was  laid  down  by  the  Court  of  Commoi 
Pleas  in  Arnold  v.  The  Mayor  of  Poole  (d)  and  Tki 
Fishmongers*  Company  v.  Robertson  [e). 

Now,  if  the  present  case  be  within  any  exception  U 
the  rule,  it  must  be  that  which  excepts  contracts  whici 
are  necessarily  incident  to  the  purposes  and  objects  fo 
which  the  corporation  was  created,  ns  the  drawing  ani 
accepting  bills  to  a  trading  company,  or  the  purchase  c 
coal  and  machinery  to  a  gas  company.  Let  us  then  Vr 
this  contract  by  such  criterion.  The  defendants  are  ic 
corporated  for  the  purpose  of  managing  and  conductin: 
the  relief  and  maintenance  of  the  poor  within  sever" 
parishes  formed  into  a  Union.  The  expenditure  of  tl 
money  collected  for  those  purposes  is  entrusted  to  theia 
but  they  have  nothing  to  do  with  the  making  rates  m 
the  respective  parishes,  or  collecting  them  when  mac: 


(a)  6A.^E.  829.  (6)  6  M.  ^  fT.  815. 

(c)  6.  A,  ^  /?.  846.  (rf)  4  Man.  ^  G.  860. 

(e)  5Man.^  G,  ISl. 
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-J^leplan  in  question  was  ordered  by  the  Poor-law  Com-   Quem^i  Bench. 

^^'moners  under  the  third  section  of  stat.  6  &  7  ^.  4.  ' 

'^^  96,,  on  the  representation  of  the  defendants,  at  the         Paine 
quest  of  the  parish  of  St.  Clement  Danes.     This  was  Strand  Union. 
tmH  quite  regularly  done  under  that  act ;  for  it  is  plain 
;  the  representation  ought  to  have  been  made  direct 
^jr  the  parish  authorities  to  the  Poor-law  Commissioners. 
plan  was  wanted  in  order  to  enable  a  fair  and 
ct  estimate  to  he  made  of  the  net  value  of  the  here- 
itaments  rated  in  that  parish :  the  other  parishes  in  the 
Jnion  had  nothing  to  do  with  it,  nor  were  in  any  way 
ited   by  it;  so  that  the  making  the  plan  cannot 
i  afe  been  in  any  way  incident  to  the  purposes  for  which 
defendants  were  incorporated,  which  purposes  re- 
to  the  whole  Union;  the  defendants  having  no 
ver  to  act  as  a  corporation  in  matters  confined  to  any 
IK^^^^rticular  parish. 

The  same   third  section  provides  for  the  mode  in 

*•■  hich  the  costs  of  such  survey  and  plan  shall  be  paid ; 

"^"''hich,  perhaps,  is  not  very  easy  to  understand :  but  it  is 

'E>Uq  that  the  legislature  did  not  intend  the  guardians  of 

^Ise  Union  to  make  themselves  liable  for  the  amount. 

Under  these  circumstances,  we  are  of  opinion  that 
Uiis  case  is  not  within  the  exceptions  to  the  general  rule 
•*  to  contracts  by  bodies  corporate,  and  that  the  rule 
"^'  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


z  4 
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Ja.iuar'j  li'lh. 

Declaration  ol- 
le-^fd  thnt 
]iiaintitV,  at 

fvmilnts^^re-^*      (^^^^S^  ^oss  had  projected,  and    had  then  begun    to 

taiiK'd  and  cm- 


Hayne  agaijist  Rhodes  and  Others. 

A  SSUMPSIT.     The  declaration  stated  that,  before 
the  making  of  the  promise,  to  wit  on  &c.,  one 


l)loyt'(l  them  as 


form,  a  joint  stock  company,  to  wit  the  Holbom  Im^ 

attorneys,  for  provcmetU  Company,  and   had  then  given  public  notice 

awe  care  in  as-  that  he  then  proposed  and  intended,  for  and  on  liehalf 

ccrtaining  the  .  i    /-•  -r*     i.  •  t 

title  of  li.  to  of  the  said  Company,  to  apply  to  Parliament,  m   the 

wtre'to  be  ^h^"  "cxt  session  (3  &  4  yict.)y  for  an  Act  to  enable  the 

cunt^^forVay-  ^"'^'  Company  to  carry  into  effect  the  objects  of  the  said 

hTn  ''to^Ta'in.  Company,  to  wit  &c.    That  G.  Ross  was  thereupon  after- 

tur,  and  to  take  wards,  to  wit- on  &c.,  authorized  by  the  said  CoropanTt 

(iiie  care  that  the  ''  *        "' 

same  siiouid  be  subject  to  Confirmation  by  their  provisional  Committee  of 

a  Mjflicient  se- 
curity for  pay-  management,  to  nominate  and  appoint  a  secretary  to 

()\)o/  by  R.  to  the  Company.     That  it  was  thereupon  then  proposed    . 

in  collsidera-  '  hy  G.  It  that  he  should,  subject  to  confirmation  &c.,   , 

fend mts  >ro.  nominate  and  appoint  plaintiff  secretary  at   a  certain  m 

inised  plaintiff  sahuv,  to  wit  400/.  Dcr  anuum,  to  commence  from  the^ 

to  u'.e  due  care  "^  * 

and  diiij^once  Jay  and  year  aforesaid,  payable  quarterlv,  and  that,  form 

in  and  about  *  '^  ^  '     "^  .        .  . 

ascvrtaining  the  and  iu  Consideration  of  such  nomination  and  appoint— 

the  lands,  and  meut,  and  provided  the  same  should  be  confirmed  &c«iv« 

carJ  that  the  plaintiff  sliould    pay  and  advance   to  G.  i?.,   with  th^ 

be  a  sufficient  P^vity  and  couseut  and  for  the  benefit  and  profit  of  th^ 

suXrLl'"''.  Company,  a  large  &c.,  to  wit  the  sum  of  600t,  to  b^ 

inent  of  the  repaid  and  returned  by  G.  i?.  to  plaintiff  in  case  such  acC^ 

6«iO/.  by  it.  to  '  -^  ' 

plaintiff.  should  uot  be  obtained  in  one  or  other  of  the  two  nexC 

Held,  that 

the  under-  sessious  of  parliament,  to  wit   3  &  4  Vict,  or  4  &  5 

taking  of  the  yr.  l  i  •/•  r         l  •    f        l  i  « 

defendants,  as  Ftct.,  less  the  cxccss,  if  any,  above  600/.  which  should, 

laid,  did  not 

comprehend  any  inquiry  into  the  value  of  the  lauds. 
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it  and  after  the  expiration  of  certain  notice,  to  be  given  Queen^s  Bench. 

y  plaintiff  to  G.  ^.  as  in  the  declaration  mentioned,  '___ 

lave  been  received  on  account  of  such  salary  as  Hathb 
iferesaid  by  plaintiff,  together  with  a  sum  equal  to  5L  Rrodbs. 
x»r  cent  interest  on  the  money  to  be  so  repaid,  corn- 
paled  irom  28th  of  January  1840 ;  and  that,  as  a  security 
for  the  repayment  of  the  said  sum  of  600/.  by  the  said 
6.  A  to  plaintiff  in  case  such  act  as  aforesaid  should 
not  be  obtained  in  one  or  other  of  the  aforesaid  ses- 
noos  &&,  less  the  excess  &c.,  G.  R.  should  charge  and 
encumber  certain  lands,  tenements  and  premises  of  the 
aid  6.  JB.  situate  in  Somersetshire. 

And  thereupon  afterwards,  to  wit  on  &c.,  plaintiff, 
*t  the  request  of  defendants,  retained  and  employed 
defendants  as  the  attorneys  of  and  for  the  plaintiff, 
**  fees  and  reward  to  them  in  that  behalf,  *'  to  use 
w  and  proper  care  in  ascertaining  the  title  of  the  said 
^•A  to  the  said  lands,  tenements  and  premises,  and  to 
^  due  and  proper  care  that  the  same  should  be  a 
■'^cient  security  for  the  repayment  of  the  said  sum 
^  600/.  by  the  said  G.  R.  to  the  plaintiff,  in  case  such 
^  of  parliament  as  aforesaid  should  not  be  obtained 
^in  one  or  other  of  the  aforesaid  sessions  of  par- 
'^^iQent,  less  the  excess  "  &c. ;  and,  in  consideration  of 
^  hut  mentioned  premises,  defendants  then  promised 
iWmiff  *«to  use  due  and  proper  care  and  diligence 
^  >nd  about  ascertaining  the  title  of  the  said  G.  R. 
(D  the  said  lands  and  tenements  and  premises,  and  to 
tflke  due  and  proper  care  that  the  same  should  be  a 
sofficient  security  for  such  repayment  of  the  said  sum 
of  6001.  by  the  said  G.  R.  to  the  plaintiff"  in  case 
iuch  act  should  not  be  obtained  in  one  or  other 
f  the  aforesaid  sessions,  less  the  excess  &c. 
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^ nor  the   said  promise,  "did  not  nor  would  take  di 

Hatnb  jinj  proper  care  in  and  about  ascertaining  the  tit 
Rhodes.  of  the  said  G.  R.  to  the  said  lands,  tenements  and  pr 
mises,  nor  take  due  or  proper  care  that  the  san 
should  be  a  sufficient  security  for  the  repay ment  of  tl 
said  sum  of  600/1  by  the  said  G.  R.  to  the  plaintiff** 
case  such  act  should  not  be  obtained  in  one  or  otb^ 
the  aforesaid  sessions,  less  the  excess  &c.  Avermei 
that  G.  77.  did  afterwards,  to  wit  on  &c.,  subject 
confirmation  &c.,  nominate  and  appoint  plaintiff  sea 
tary  to  the  snid  Company  at  such  salary  as  aforesai 
to  wit  &c.  (salary  of  400/.  per  annum,  to  commence  &c 
and  that  such  last  mentioned  nomination  and  appoio 
ment  were  then,  to  wit  on  &c.,  duly  confirmed  kn 
upon  the  terms  and  in  manner  last  aforesaid.  Tk 
plaintiff,  confiding  &c.,  did  then,  to  wit  on  &&,  payifl 
advance  to  the  said  G.  jR.,  with  the  privity  and  conseo 
and  for  the  benefit  and  purposes,  of  the  Company,  tl 
said  sum  of  600/.,  to  be  repaid  and  returned  by  G.  A  ^ 
plaintiff  in  case  such  act  should  not  be  obtained  in  oi 
or  other  of  the  aforesaid  sessions,  less  the  excess  iu 
"  upon  the  security  of  certain  lands,  tenements  and  pr* 
mises,  as  and  for  a  sufficient  security  in  that  behal 
and  the  defendants  then,  in  pursuance  of  their  said  r 
tainer,  caused  to  be  prepared  and  executed  a  certa 
indenture,  and  certain  securities,  relating  to  the  su| 
posed  estate  and  interest  of  the  said  G.  R.  in  the  si 
lands,  tenements  and  premises,  as  and  for  such  suCBcic 
security  for  the  repayment  of  the  said  sum  of  600t  1 
the  said  G.  R,  to  the  plaintiff'*  in  case  such  act  shoi 
not  be  obtained  in  one  or  other  of  the  aforesaid  sessioi 
less  the  excess  &c.      Averment,  that  such  act  was  i 
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^^'"■wcd  &c.,  or  made  or  passed  &c.,  within  one  or   Queen's  Bench. 


1846. 


^r or  either  or  both  of  the  aforesaid  sessions:  That 
/^ibtiff  thereupon  afterwards  &c.  (stating  the  lime  of        Hatkb 
Notice  according  to  the  terms  before  specified  in  the        Rhodw. 
dedarmtion),  to  wit  on  Stc,  gave  to  G.  72.,  and  G.  JR. 
then    received     from    plaintiff,    notice    to    repay    to 
pfaumiff  the   said   sum  of  600/.,    less  the  excess   &c. 
That  plaintiff  had  not,  at  the  time  of  the  expiration 
of  such  last  mentioned  notice,  nor  has  he  at  any  time 
thenceforth   hitherto,    received,    on    account    of  such 
salary  as  aforesaid,  any  sum  of  money  exceeding  600/., 
or  any  sum  of  money  whatsoever.     That  he  has  not, 
mt  any  time  thenceforth  hitherto,  or  at  any  time,  re- 
ceived from  6.  JZ.,  or  any  other  person,  the  said  sum 
of  6O0Lf  or  interest,  or  any  part  thereof.     Nevertheless 
**  that  the  said  supposed  title,  and  estate  and  interest 
of  the  said  G.  IL  in  and  to  the  said  lands,  tenements 
■nd  premises,  and  the  said  lands,  tenements  and  secu- 
rities, by  reason  of  the  negligence  and  improper  con- 
duct of  the  defendants  in  the  premises,  were  not,  nor 
we,  nor  will   be,   any  sufficient  security  for  the  said 
sun  of  600/.  and  interest  as  aforesaid  so  due  and  pay- 
sUe  to  the  plaintiff  as  aforesaid."     To  the  damage  &c. 
Pleas.     1.  Non  assumpsit.     Issue  thereon. 
.  2.  **That  the  plaintiff  did  not  retain  or  employ  the 
^^fendtnts,   as   the  attorneys  of  and   for  the  plaintiff, 
**  fees  and  reward  to  them  in  that  behalf,  to  use  due 
^  proper  care   in   ascertaining  the   title  of  the  said 
^•A  to  the  said  lands,  tenements  and  premises,  and 
^  take  due  and  proper  care  that  the  same  should  be 
<  soflScient  security  for  the  repayment  of  the  said  sum 
of  600/.   by   the  said  G.  R.   to  the  plaintiff,  less   the 
excess,  if  any,  as  in  the  declaration  in  that  behalf  men- 
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I  OAf* 

1_   as  in  the  declaration  alleged."     Issue  thereon. 

Hath*  There  were  also  three  pleas,  two  in   denial  of  tfat 

Rhodu.  breach,  and  the  other  alleging  a  discharge  of  th 
promise  before  breach,  all  leading  to  issues  of  (act 
but  upon  which  nothing  turned. 

On  the  trial,  before  Lord  Detman  C.  J.,  at  the  Londm 
sittings  after  Michaelmas  Term,  1844,  his  Lordship  wm 
of  opinion  that  the  contract,  as  laid  in  the  declaratioii 
included  an  undertaking  on  the  part  of  defendants  U 
ascertain  the  value  of  the  premises;  and,  being  furtha 
of  opinion  that  no  such  undertaking  could  be  created 
by  the  mere  retainer,  and  that  none  was  shewn  by  Uk 
evidence,  he  nonsuited  the  plaintiff. 

In  Hilary  Term^  1845,  Watson  obtained  a  rule  nisi  ton 
setting  the  nonsuit  aside. 


Sir  F.  Kellj/f  Solicitor  General,  and  Peacock 
shewed  bause.  It  is  clear  that  the  general  duty  o> 
an  attorney  {a)  is  very  distinct  from  that  of  a  surveyor 
he  undertakes  to  investigate  only  the  legal  requisites 
of  a  title,  not  its  value.  The  evidence  here  did  na 
shew  any  undertaking  beyond  this.  Then  the  only  re 
maining  question  is,  whether  the  declaration  states  ifai 
contract  in  such  terms  as  to  include  an  undertakioj 
to  examine  into  the  value.  The  defendants  are  sai 
to  have  promised,  first,  to  "use  due  and  proper  car 
and  diligence  in  and  about  ascertaining  the  title,"  anJ 
secondly,  "  to  take  due  and  proper  care  that  the  i 


(a)  On  this  point,  Peacock  referred  to  a  ruling  of  Lord  Abinger^  M 
NinPriuM  (Midland  spring  circuit,  1837),  reported,  1  Jurist,  137;  Grtei 
\,  Dixon 
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should   be  a  safficient  security  for  such  repayment."  Queen's  Bench. 

The  second  branch   of  the  promise  goes  beyond  the  * 

first,  and  clearly  extends  to  an   ascertainment  of  the        Hatms 
sofficiency  in  point  of  value ;  otherwise  it  would  be  a       Rhoou. 
mere  repetition  of  the  first  branch,  which  provides  for 
the  ascertainment  of  the  legal  requisites. 

WaisoH  and  BnUl,  contra.     The  complaint  is,  not  that 
the  defendants  have  been  negligent  in  ascertaining  the 
^ae,  but  that  they  have  not  properly  investigated  the 
^gal  requisites  of  the  security.    The  form  of  declaration 
is  that  given  in  2CAilLPi:2S2  (7th  ed.).     '<  Sufficient 
security  "means  sufficient  in  point  of  law.    It  is  a  phrase 
commonly  used  to  describe  the  duty  resulting  from  a 
party  being  retained  as  attorney  on  an  occasion  of  this 
kind;    Howell  v.   Young  (a).     Where,  indeed,  the  at- 
torney is  employed  to  invest  the  money  and  find  the 
proper  security,  a  difierent  question  arises :  that  was  the 
coDtract  in  Dartnall  v.  Howard  (b) ;  where,  however, 
the  action  failed  because  no  proper  description  was 
pven  of  the  character  and  employment  of  the  defend- 
ant, nor  was  anything  else  stated  from  which  the  alleged 
doty  arose.    If,  again,  the  insufficiency  of  value  appeared 
wthe  face'of  the  deeds,  that  might  raise  a  duty,  on  the 
pvt  of  the  attorney,  to  give  notice  to  the  client.     But 
nothing  appears  to  be  charged  here  which  does  not  at 
^iKe  result  from  the  retainer. 

liord  Denmam  C.  J.  I  wish  that  I  had  allowed  this 
OM  to  go  to  the  jury.  I  thought  that  the  undertaking, 
ts  laid,  did  not  stop  at  the  legal  investigation  of  the  title, 

(«)  SB.ia  959.  \,b)  4  B,^  a  345. 
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L__  I  think  is  not  so,  especially  as  the  undertaking  laid  is 

Havne  pointed  by  the  words  describing  the  retainer  of  de- 

lluoDis.  fendants  "  as  the  attorneys." 


Pati'eson   J.     I   cannot  say  that  I  think  the  best  ^ 

possible  words  have  been  selected  to  describe  the  con-         ,.^ 
tract :  but,  on  the  whole,  I  think  the^undertaking  charged       jg 
was  to  ascertain  that  the  title  was  good  and  that  it  was     ^^jb 
a  sufficient  security.      These  are   not  necessarily  he     <^k 
same  things.     A  title  might  be  good,  and  yet,  from  its  ^^^^ti 
nature,  insufficient  as  a  security;  for  instance,  if  the^^jM 
parly  had  a  perfectly  legal   title,  but  only  for  a  short^-v^t 
term.     The  two  phrases,  therefore,  do  not  mean  thes^ic:iie 
same  thing,  although  the  latter  phrase  does  not  com— >^icii- 
prehend  an  undertaking  to  enquire  into  the  value.     I'  f     If 
the  argument  for  the  plaintiff  necessarily  imported  *hr  m^  mit 
these  two  phrases  did  mean  the  same  thing,  I  migh^'.c^^ 
perhaps,  have  felt  myself  unable  to  accede  to  it,  an*  c^^vjid 
have  thought  the  nonsuit  correct. 

Coleridge  and  Wightman  Js.  concurred. 

Rule  absolute  te. 


i 
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Qveen^s  Bench, 
1846. 

The  Queen  against  the  Inhabitants  of 

^  ^  Saturday, 

SCAMMONDEN.  January  17th. 

ON  appeal  against  an  order  of  justices  [October  7tb,   For  the  purpose 
V  .  ^«.        7T*  •      1  1    of  settlement,  a 

1843),   removyiig  ^«c^  Hirst^  single  woman,  and  son  is  not 
l^er  bastard  child,  aged  eleven  months,  from  the  town-  b"forcThe\ge 
ship  of  Bariisland,  in  the  West  Riding  of  Yorkshire,  Vmnr^^'L^ 
U>  the  parish,  township  or  place  of  Scammoiiden  in  the  ^  becomes  the 
same  Ridiniir,  the  sessions  confirmed  the  order,  subject  family,  or  con- 

"  tracts  some 

to  the  opinion  of  this  Court  upon  the  following  case.        other  relation  so 

_  as  wholly  and 

James  Hirst,  the  father  of  the  pauper  Alice  Hirst,  permanently 
lived  with  his   father,  Arthur  Hirst,  in  the   appellant  parental  con- 
township,  until  he  was  about  seventeen  years  of  age,  ^^^^'       ^ 
when  he  voluntarily  entered  the  local  militia,  and  was  he  was  17  years 

old,  with  his 

sworn  in  for   the   term   of  four  years.     At  that   time  father;  he  then 

^     t        rT.  .1  !•        voluntarily  en- 

^nrihur  Htrst  s  settlement  was  m  the  appellant  township,  tered  the  local 

•r  T-F.  *  .  1  •!•  •  n  •    I       militia  and  was 

James  Hirst  served  as  a  militia  man   for  twenty  eight  jj„.j,„i  in  for 
dajs  in  each  of  the  four  years,  and  lived  the  remaining  ii^^^^^  ^s 
eleven  months  of  each   vear   with  an  uncle  in  the  re-  r^"*!^^,^^ 

law,  28  days 

spondent  township,  where  he  continued   to  follow  his  >"  ^^^^  y*^"*", 

and,  during  the 

®wn  business  of  a  weaver,  and  maintained  himself.     He  residue  of  the 

n  1  i.*»i  i'/«i  I-  time,  worked  as 

never  returned    to  his    father,    his  father    having  got  n  weaver  for 
w^arried  again  and  gone  to  live  at  Rippondeii  in  Soylaml  mafmained 
''^  the  West  Riding;    but  he,  James,  saw  his    father  {;;n:!h;rrca. 
^^^casionally.     James  cot  married   when  about    twenty  "anally,  but 

•'  °  ■'     never  returned 

J^rs  of  age.     Between   the  times  of  his  entering  the  ***  ^'^«  ^'»»** 

"  °  him ;  and  at 

^"ilia  and    getting  married,    and  when  he  was  about  the  age  of  20 

he  married. 
Held,  that  U.  was  emancipated  on  his  marriage  and  not  before,  for  tl:at  neither  the 
•»vice  in  the  militia  nor  the  employment  at  other  times  as  a  weaver  created  any  relation 
pcrmurntly  excluding  parental  controul,  and  the  emancipation  by  marriage  did  not  relate 
terk  to  the  time  when  //.  separated  himself  from  his  fatliern 

ilod,  therefore,  that  H.  derived  from  his  father  a  settlement  acquired  by  him  betweon 
ibat  separation  and  the  marriage. 


350  Q.  B.   HILARY  TERM, 

VotumeVin.    eighteen   years   of  age,  his   father  Arthur  acquired 
settlement  in   the  township   of   Soyland^   in  the  t 


The  QuESN     Riding,   by  renting  a  tenement     Neither  the  pau| 
The  Inh^it-    jHcc  Hirst  nor  her  father  James  Hirst  ever  aoquii 

ants  of  ^ 

SoAMMONDiy.    a  settlement  in  their  own  right. 

Upon  these  facts  the  appellants  contended  that  Jtu 
Hirst^  and  consequently  the  pauper,  acquired  the  set 
ment  so  obtained  by  his  father,  Arthur  Hirst^  in  Stn/la 
as  he  was  then  under  age  and  unemancipated.  1 
respondents,  on  the  other  hand,  contended  that  Ja. 
Hirst  did  not  acquire  such  settlement  from  his  fiitt 
Arthur  Hirst^  as  he  was  emancipated  at  the  time  wl 
such  settlement  was  gained.  The  sessions  held  ti 
James  Hirst  was  emancipated  when  his  father  Arti 
Hirst  acquired  such  settlement  in  Sqyland. 

If  this  Court  should  be  of  opinion  that  James  B^ 
was  unemancipated  at  the  time  when  such  settleiM 
was  acquired  by  his  father,  Arthur  Hirst,  in*  St^ta 
then  the  order  of  sessions  and  the  order  of  justices  we 
to  be  quashed  :  otherwise  both  to  stand  confirmed.  • 

Pashley  and  Overend^  in  support  of  the  order  of « 
sions.  In  1  AW. P.  /..  3 1 8.  (4th  ed.),  the  author  says  tb 
"  it  does  not  seem  settled  by  an  express  decision,  wbeth 
an  emancipation,  which  is  not  completed  but  by  t 
child's  not  returning  under  the  age  of  twenty-one^  is 
refer  to  the  period  of  its  original  separation  within  t 
age  of  minority,  or  to  that  of  its  arrival  at  the  years 
discretion."  The  present  case  substantially  raises  i 
point:  and,  on  principle  and  analogy,  the  son  ne 
having  returned  into  his  father's  family,  the  emanci 
tion^  whether  by  marriage  or  by  attaining  the  age 
twenty  one,  will  take  effect,  by  relation,  from  the  t 
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^U  the  father  and  son  first  separated,  and  when  the  Queen's  Bench. 

^fc«  was  still  settled  in  the  appellant  township.     It  '- — 

^  Oot  necessary  for  this  purpose  that   the  separation         ^  ^""^ 
*ou/d  bare  taken  place  at  a  later  period  of  the  son's    '^'^„^,^*'o'f'**" 
^ife  than  the  age  of  seventeen.     The  rule  by  which  a    Scamhondek. 
child  before  emancipation  follows  the  settlement  of  the 
tather  or  mother  is  not  a  technical   one,   but   results 
from  the  necessity  thht  a  child  should  be  with  its  parent 
for  the  purpose  of  support  and  protection :  this  is  evi- 
dent from  Si.  Katherine  and  St.  George  (a),  Paulsbtiry 
V.  fVoodon  (6),  and  the  authorities  there  collected  in  the 
margin  and  note,  and  the  observations  of  counsel  on 
the  cases  of  that  class,  in  Poiinger  v.  Wightman  (c).  The 
reason  of  the  rule  ceases  when  the  necessity  for  support 
■uid  protection  ceases.     An  idiot,  who  is  never  able  to 
•Ae  care   of  himself,    is  never  emancipated ;    Rex   v. 
-Sliic*  Caxame  {d).    In  Rex  v.  Halifax  {e\  Aston  J.  uses 
the   term   **  independent  of    his    father's    family "   as 
^Divalent to  ^< emancipated  from  it;"  and  instances,  as 
A  case  of  emancipation,  that  of  a  son  who  had  been  four 
years  a  soldier  (g-),  and  "  had  ceased  to  be  part  of"  his 
Other's  family.      In   Rex  v.  Offchurch  (A),   where   the 
diild  had  been  separated  from   the   father's  family  at 
^he  age  of  five,  and  it  was  held  that  no  emancipation 
^**k  place,  Lord  Kenyon  observed  that  "  the  father," 
AwHigh  absent,  "  had  a  right  to  the  custody  of  the  son, 
^  might  have  obtained  him  by  habeas  corpus ;  for  the 
fM^tal  care  was  not  then  done  away."     And,  in  Rex  v. 
^^[i)y  Lord  Kenyan  said :  *'  The  rule  to  be  extracted 

(•)  TnH,  216.  (6)  2  Sira,  746.    5.  C.  2  Xd.  Hay.  1473. 

(e)  3  litr,  67.  78,  9.  (d)  2  /?.  ^  Ad,  861. 

{e)  Burr.  S.  C.  806. 

O)  Btje  T.  fFalpok  St.  Petert,  Burr.  S.  C,  638. 
(A)  3  T.  B..  114.  (i)  6  T.  R.  247.  253. 
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Volume  VUL    from  the  cases  is  this  ;  if  the  child  be  separated  fro 

I  QA.f> 

'___  the   parents,  and  without  marrying  or  obtaining  at 

The  QoiEN     settlement   for  himself  return   to   them  again   darir 

V 

The  Inhabit-  the  age  of  pupillage,  he  is  to  all  intents  a  part  of  h 
Scammokdsk.  father's  family,  and  his  settlement  will  vary  with  th 
of  his  father:  but  if,  when  that  time  arrives  when  i 
estimation  of  law  the  child  wants  no  further  protectic 
from  the  father,  the  child  removes  from  the  father 
family,  he  is  not  for  the  purpose  of  a  derivative  settii 
ment  to  be  deemed  part  of  that  family."  That  is  tl 
rule  which  the  respondents  here  contend  for,  Grose 
considers  as  a  test  the  intention  with  which  the  chi 
leaves  the  father's  family ;  and  this,  in  the  present  cas 
is  sufficiently  clear.  Rex  v.  Woburn  (a),  where  a  sc 
serving  in  the  militia,  was  held  not  to  be  thereby  emm 
cipated,  is  distinguished  from  this  case  by  the  particim 
facts,  which  were  relied  upon  in  the  decision.  [Cki 
ridge  J.  Rex  v.  Wilmington  {b)  seems  to  raise  the  gr^ 
difficulty  of  your  case.]  Abbott  C.  J.  there  laid  dov 
as  a  ^'  general  rule  for  the  guidance  of  magistrates 
this  subject  of  emancipation,"  ^' that  during  the  minor 
of  a  child  there  can  be  no  emancipation,  unless  he  in< 
ries,  and  so  becomes  himself  the  head  of  a  family*  < 
contracts  some  other  relation,  so  ns  wholly  and  pei 
.  manently  to  exclude  the  parental  controul."  And  h 
said,  as  to  the  case  then  before  the  Court :  "  Hcr€ 
the  pauper  was  under  twenty  one,  and  had  neilbei 
married  nor  contracted  any  such  relation  as  I  hat( 
described,  at  the  time  when  his  father  acquired  tlu 
settlement  at  Bow.  He  was  therefore  not  emancipated. 
But  in  the  present  case,  after  the  separation  and  befbi 


(•)  8  7.11.479. 


(6)  5  B,^  Ad  525. 
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the  &lher*s  change  of  settlement,  relations  excluding  Queen's  Bench. 

the  parental  controul  were  contracted,  by  entering  into 1__ 

the  public  service,  and  by  engaging  independently  in     '^^  Qo*"^ 

business.    IColeridge  J.  mentioned  Rex  v.  Hardmck  (a).]    Th« l^^^' 

There  the  pauper  was  drawn  for  the  militia  at  the  age  of   Scammondik. 

eighteen,  served  five  years,  and  did  not  return  to  his 

Other's  house  (except  twice,  for  a  few  days  at  a  time) 

till  the  expiration  of  that    period.      Afterwards,   the 

settlement  of  the  father  changed ;  and  it  was  held  that 

the  pauper's  settlement  did  not  change  with  it.     The 

language  of  the  Court  certainly  grounds  that  decision 

<'nthe  fact  that  the  pauper  had   attained  twenty  one 

l^re  the  new  settlement  was  acquired.     But  the  point 

»  fim  stated  by  Abbott  C.  J.  thus :  "  The  rule  of  law  is, 

^  every  new   settlement  acquired  by  the  parent  is 

communicated  to  the  children  so  long  as  they  remain 

Diembers  of  bis  family ;  and  the  question  in  this  case  is, 

Aether  at  the  time  when  the  father  gained  his  settle- 

■*ent  in  Stanton   Harcourtj   this    pauper    remained   a 

"member  of  his  family."     He  then  says  :  "  Now,  during 

we  minority  of  the  child,  he  will  remain  almost  under 

^f  circumstances  unemancipated ;  but  where  the  new 

settlement  is  acquired  by  the  parent  after  the  child  has 

Attained  twenty  one,  it  will  not  be  communicated  unless 

in  fact  the  child  continues  part  of  the  family.     Where 

/iierefore,  at   that  period   he   is  absent,   employed   in 

gtining  a  livelihood  for  himself,  or  serving  as  in  this 

case,  in  the  militia,  I  think  he  no  longer   remains  a 

oiember  of  the  family."      The   words  "  under  almost 

any  circumstances "  are  very  vngue ;  and  the  case  dif- 

(a)  5  B.i  Aid,  176. 
A  A    2 
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j^ume  VIH,   fers  from  this  in  the  facts.     [Coleridge  J.     Thi 
]_      is   strong,  as   far  as    it  goes.]     In  Rex  v.  R 


The  QoBEK     Gnys  (a)  the  pauper  enlisted  in  the  marines  at 
The  Inhabit,    of  nineteen,  and  went  abroad,  but,  before  he 

ants  of 

ScAMMONOKK.   twenty  one,  was  discharged,  and  returned  to  hi: 
family;  after    which,  and   after    the    pauper 
twenty  one,  the  father  acquired  a  settlement : 
pauper  was  held  to  derive  this  settlement,  no 
been  emancipated  by  his  service  in  the  army. 
Court  so  held  on  the  ground  that  he  was  no 
service,  made  **  wholly  and  permanently  free  ! 
parental  controul :  "  and   Bayley  J.  said  :    "  il 
remained  in  the  army  till  the  age  of  twenty  oi 
his  emancipation  would  undoubtedly  relate  bac 
lime  of  his  enlistment"   That  dictum,  if  correct 
the  present  case.  Rex  y.  CcnxthoncyhGiime  {J))  am 
Lawford{c)  do  not  affect  the  inferences  drawn 
cases  already  cited.     The  assumption  that  twen 
the  age  of  discretion  for  ordinary  purposes  has 
no  other  foundation  than  the  rules  of  law  und 
guardianship  *was  continued   till    that  age.     E 
rules  apply  only  to  guardianship  in  chivalry, 
Stat.  12  Car.  2.  c.  24*.  5.  8. ;  guardianship  for  nu 
in  socage,  continued  only  till  the  age  of  fourtei 
the  infant  was  considered  as  having  sufficient  c 
to  choose  his  own  guardian  ;   1  Bla.  Com.  462. 
child,  though    under  twenty  one,    may   cease 
part   of  the  father's  family,  if  absent  withou 
revertendi,    appears    from  Dean   v.   Peel{d) 
to  in   Harris  v.  Butler  [e)  and   Grinnell  v.   h 

(a)  I  B.^  C,  345.  (6)  10  EaU,  88. 

(c)  S  B.^C,  271.  {d)  5  Ea$t,  45. 

(r)  2  Af.  4-  jr.  539.  542.  (g)  7  Man.  S^  G.  lO 
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**^d  from  Blaymire  v.  Haley  (a).     When  an   infant  is    QuonCt  Jiench, 

'^'■ought  up  on  habeas  corpu!»  and    discharged  out  of _'_ 

Custody,  the  Court  leaves  him  to  elect  where  he  will  go,     I'*'*'®  Q""*' 
■'*  lie  be  of  an  age  to  exercise  a  choice:  Rex  v.  Green*     The  inhabit- 

j^  ,  °  ants  of 

^*7/(i);  and  that  course  has  been  taken  in  the  cases  of   Scammokdek. 

**^&nls  from  eighteen  years  old  down  to  eleven:  Rex  v. 

^f^^daval  {c)j  Rex  v.  Smith  ((/),  In  re  Uat/d  (e).     The  case 

^^f  Bex  V.  Lytchet  Matraverse  {g)  may  be  cited  against 

^^e  relation,  now  contended  for,  of  the  emancipation  to 

^^c  original  separation  from  the  family ;  but  the  Court 

^liere  relied   upon  the  assumption  that  pupillage  con- 

^  i  Dues  till  twenty  one  in  all  cases,  and  not  only  under 

^^atl2Qir,  2.  c.  24.     And  it  was  suggested  in  the  judg- 

**^ent  that  the  father  might  have  dissolved  the  son's  con- 

^  «"aci  of  service  during  his  minority  :  but  a  minor  is,  in 

JS^ncraly  bound  by  a  contract  to  serve  and  receive  wages ; 

-^2rr  V.  fVigston  (//),  JVood  v.  Fenwick  (i) ;  and,  if  so,  the 

father  could  not  have  set  it  aside. 

R,  Hall  (with  whom  was  Pickering)  contra.     A  son 

^who  has  ceased  in  fact  to  be  a  member  of  the  father's 

family,  and    has  attained  twenty  one,    does  not   par- 

^.icipate   in    a   settlement   afterwards   acquired   by   the 

'*ther :  that  rule  may  be  deduced  from  Rex  v.  Corjchoney^ 

f^f^urne  (X")»  and  was  acted  upon  in  Rex  v.  Hardwick  (/). 

-^lAott  C.  J.,  in  the  latter  case,  uses  the  term  "minority" 

•*  applying  to  an  age  under  twenty  one,  which  is  the 

ordinary  legal  sense  of  the  term  :  the  law  as  to  guardian- 

•hip  in  chivalry  or  by  statute  was  not  under  consider- 

(a)  e  M.^  W.  55,  (6)  4  A.  ^  E.  624.  640. 

(c)  3  Burr.  1434.  (d)  2  Stra,  982. 

(e)  3  iron.  ^  G.  547.  (5)  1  B.  ^  C.  226. 

<  4)  3R  ^C.  484.  (0  10  M.  i  W.  195.  204. 

C*)  10  East,  88.  (/)  5B,^  Aid,  176. 

A  A  :5 
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Volume  viiL    ation,  nor  was  it  relevant.    Again,  if  the  son  has  married. 


1846. 


or  contracted  some  other  relation  which  wboUj  and 
The  QcKH  permanently  excludes  the  parental  controul,  although 
The  Inhabit-    he  has  not  attained  twenty  one,  his  settlement  does  not 

ants  of 

ScAMMOMDiN.  changc  with  that  of  the  father ;  Rex  v.  Wilmington  (a). 
Marriage,  therefore,  as  well  as  the  arriving  at  twenty 
one,  may  be  a  dividing  point :  and  that  is  the  case  here. 
The  enlistment  in  the  local  militia  (&)  did  not  per^ 
manently  exclude  the  parental  controul ;  for  the  aenrice 
could  last  only  twenty  eight  days,  unless  in  case  of  rebel- 
tion  or  invasion.    {Hall  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  I  think  the  language  of  Lord 
Tenierden  in  Rex  v.  Wilmington  (a)  has  become  the 
rule  on  this  subject :  and  that  the  term  **  minority  "  in  a 
case  of  this  kind,  must  be  taken  in  the  sense  in  which  it 
is  now  generally  understood,  and  independently  of  any 
law  as  to  the  times  at  which  persons  became  of  age  for 
different  legal  purposes.  Here,  the  son  was  separated 
from  his  family  according  to  the  rule  in  Rex  v.  Wilming" 
ton  [a)  when  he  married,  and  not  before ;  and  till  tliat 
time  his  settlement  followed  that  of  bis  father. 

Patteson  J.  I  am  of  the  same  opinion.  The  judg- 
ment in  Rex  v,  Wilmitigton  {a)  decides  this  case. 

Coleridge  J.  There  is  no  doubt  as  to  the  meaning 
of  minority  in  a  case  of  this  kind.  And  I  think  that, 
as  Mr.  Hail  contends,  the  marriage  here  was  the 
dividing  point.     The  absence,  alone,  did  not  create  a 


(a)  5  B,Sf  Ald.5'25, 

(6)  No  particular  militia  act  was  mentioned;  and  the  case  did  not 
assign  any  dates  to  the  facts. 
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permanent  separation   from   the   father's   family ;   nor  Queen's  Ucnj.. 

<^uJd  the  service  in  the  militia  have  that  effect,  being '     _' 

^iy  for  a  limited  time,  unless  in  particular  cases,  which     ^®  Qu"h 

A'd  not  arise :  and  no  other  controul,  inconsistent  with  ^*  Inbabit- 

'  antt  of 

^atof  the  father,  appears  by  the  case.     I  think,  there-    Scammondek. 
^re,  that  the  son  was  not  emancipated  when  the  settle- 
'Dent  of  his  father  changed. 

WiGHTMAN  J.    I  had  some  doubt  whether  the  en- 
listment did  not  create  such  a  relation  as  wholly  and 
permanently  excluded  the  parental  controul,  within  the 
meaning  of  Rex  v.    Wilmington  (a).     But  1  think  the 
service  in  the  local  militia,  as  it  has  been  explained,  did 
not  establish  such  a  relation :  the  parental  controul  could 
not  be  wholly  and  permanently  excluded  by  it  unless 
under  particular  circumstances,  which  did  not  happen. 
Nothing,  then,  appears  by  which  emancipation  could 
take  place  till  marriage  or  the  age  of  twenty  one.     The 
son,  therefore,  up  to  the  time  of  his  marriage  was  a 
member  of  his  father's  family. 

Order  of  sessions  quashed. 

(a)  5  B.i  Aid,  525. 
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Tuesday, 
January  20tb. 

In  a  declara- 
tion for  breach 
of  promise  to 
marry  plaintiff 
within  a  reason- 
able time  afler 
request  by  her, 
if  the  count 
shews  that  the 
defendant, 
after  promise 
and  before 
action  brought, 
married  a 
person  other 
than  the  plain- 
tiff, request  is 
not  a  necessary 
averment :  and 
a  plea  to  buch 
count,  alleging, 
as  new  matter, 
that  request 
was  not  made, 
is  no  defence. 

The  declara- 
tion, averring 
defendant's 
marriage  to 
such  other 
person,  need 
not  shew  thut 
the  person  is 
still  living. 

So  held,  on 
demurrer  to 
a  plea  which 
suited,  by  ivay 
of  confession 
and  avoidance, 
that  plaintiff 
did  not,  at  any 
time  before 
action  brought, 
request  de- 
fendant to 
marry. 


Mary  Short  against  Stone. 

A  SSUMPSIT.  The  declaration  stated  tha 
fore,  to  wit  on  &c ,  ''  in  consideration 
plaintiff,  being  then  unmarried,  at  the  reque 
defendant,  had  then  promised  the  defendant 
him  the  defendant,  he  the  defendant  then  proi 
plaintiff  to  marry  her  within  a  reasonable  t 
after  he  should  be  thereunto  requested  by  thi 
so  to  do;  and  the  plaintiff  avers  that  she,  coi 
the  said  promise  of  the  defendant,  hath  alwayi 
remained  and  continued,  nnd  still  is,  sole  and  ui 
and  was  always,  from  the  time  of  the  making  o 
promise  until  the  marriage  of  the  said  defc 
hereinafter  mentioned,  ready  and  willing  to  r 
defendant,  whereof  the  defendant  hath  alu 
notice  :  yet  the  defendant,  disregarding  his  said 
after  the  making  thereof  and  before  the  comm 
of  this  suit,  to  wit  on  "  &c.,  "  wrongfully  and  ii 
married  a  certain  other  person,  to  wit  one  Edl 
contrary  to  his  said  promise:  to  the  damage" 
Plea  2.  {a).  '*  Defendant  says  that  he  was  r 
time  before  the  commencement  of  this  suit 
by  the  plaintiff  to  marry  her  according  to  his 
mise  in  that  behalf."     Verification. 

(a)  The  other  pleas  were  :  1.  Non  assumpsit  Issue  there< 
before  breach,  and  before  action  brought,  to  wit  on  &c.,  plaii 
fendant  mutually  agreed  tliat  the  contract  should  be  rescind 
be  respectively  discharged  &c.,  and  they  did  then  respecUvi 
each  other  &c.,  and  the  contract  was  accordingly  rescinded: 
Replication,  denying  the  agreement  and  rescinding.     Issue  t 
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Demurrer,  assigning  for  causes,  among  others,  that  Queett^s  Bench, 

1846. 


Ae  plea  confesses,  but  does  not  sufficiently  avoid,  and 

defendant  has  therein  alleged  a  fact  wholly  immaterial         Short 

^o  the  merits :  "  for,  inasmuch  as  it  appears  by  the  de-        Stom. 

^'oration  that  the  defendant,  before  the  commencement 

^r  this  suit,  had   married  another  person,  the  plaintiff 

'^ecd  not  nor  ought  not  to  have  requested  the  defendant 

^o  marry  her,"     Also,  that  the  plea  **  tenders  too  large 

^tid  an  insufficient  issue,  to  wit  whether  a  request  were 

ttiade  before  the  commencement  of  this  suit;  whereas, 

if  the  request  be  material  at  all,  it  should  have  been 

sieged  not  to  have  been  made  before  the  marriage  of 

the  defendant :  for,  if  the  plaintiff  were  to  traverse  the 

allegation  as  it  now  stands  in  the  said  plea,  and  the 

same  should   be  found  for  her,  still  it  would  not  shew 

ooDclusively  that  she  was  and  is   entitled  to  maintain 

bcr  action,  as  it  would  be  consistent  with  the  said  issue, 

and  verdict  thereon,  that  the  request  found  to  have  been 

made  by  the  plaintiff  was  after  the  said  marriage,  and 

t>ctireen  it  and  the  commencement  of  this  suit,"     Also 

tlitX  the  plea  should  have  concluded  to  the  country. 

Joinder  in  demurrer. 

Peacock  for  the  plaintiff.  The  want  of  a  request  is 
inimateriai,  since  it  appears  that  the  defendant  had  put 
H  out  of  his  own  power  to  comply  with  the  request,  if 
'Hade.  This  case  was  before  the  Court  in  last  Hilaty 
^erm,  the  plaintiff  having  signed  judgment  on  the  ground 
^at  the  plea,  denying  a  request,  was  not  issuable,  and 
"*«  defendant  was  under  terms  to  plead  issuably.  Wight^ 
*^  J.  set  that  judgment  aside;  and  a  motion  was  made 
'^^^  to  rescind  his  order.  The  declaration  did  then 
*^^r  a  request;  and  the  Court  intimated  an  opinion  that 
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yuiume  nil.    the  averment  of  nonperrorinance  on   request  was  one    £>rvc: 

* di^iinct  breach,  and  the  averment  that  defendant  had   I^^^g^ 

Short         married  another  person  was  a  second,  and  that  a  material  Jxs  ■  nr 
Stosf.        traverse  might  be  taken  upon  either  (rt).     The  learned  f  3  "^rx 


(rr)  Tlie  declaration,  as  originally  franacd,  aAer  the  allegstion  of  nocice*:;>I^cx 
to  dL-fL-ndant  of  plaintifr's  ri.*adlncss,   went  on  as   follows.     **  And,  al— ff.cK 
though  the  plaintiff  afterwards,  and  after  the  making  of  the  said  pruixiiM2^>  i  rxTSQ] 
of  tlic  defendant,  and  before  the  commencement  of  this  suit,  to  wit  on*    rum^»   y, 
&c.,   *'  otfercd  to  marry  him  the  defendant,  and  although  «  reasonable  i^M  *^  gr 
time,  from  the  making  of  such  request,  for  the  defendant  to  marry  tli»  rj^        ^i 
pl:iiiiiifr,  had  elapsed  before  the  commencement  of  this  suit:  yet  the  de-i^  M~^     j 
fciuiant,  not  regarding  his  said  promise,  did  not  nor  would,  when  he  waes  -^^^   i, 
so  requested,  or  within  such  reasonable  time  as  aforesaid,  or  at  any  oth^f  f^^Hj 
time,  marry  the  plaintiff,  but  hath  hitherto  \^  holly  neglected  and  refus«!*»s£^  ,^j^ 
so  to  do:    And  the  plaintiff  further  saith  that  the  defendant,  further  di  m  ^f-^  ^j^ 
regarding  his  said  promise,   after  the  making  thereof,  and  after  vu^m^m^ucb 
request  as  aforesaid,'*  &c. ;  alleging  the  marriage  to  E.  CoUins,      In  oihr^  ^  „|^^ 
respects  the  dLKriurations  were  substantially  the  same.      Pleas :    1.  N  T      ,  \p- 
assumpsit.     2.  "  That  the  plaintiff  did  not  re<]uest  the  defendant  to  maw-^^a-  ^^ 
her,  nor  tender  or  offer  to  marry  him  the  defendant,  in  manner  and  forrx — ^  no  " 
iScc.     3.  A  mutual  waiver. 


Pciu\ick\  in  JIUartf  term  lS-15,  obtained  a  rule  for  rescinding  the  ot"^  ^nrder 
of  Wightman  J.,  whereby  the  judgment  signed  for  pleading  a  plea 
issuable  was  set  aside.      In  the  same  term  {Januarjf  3 1st), 


not 


Butt  shewed  cause,   and  Peacock  was  heard  in  support  of  tlie  i u/a 

Some  of  the  authorities  mentioned  in  the  argument  in  the  text  were  c^^Stni 

Lord  Denmas  C.  J.     It  seems  to  me  that  the  plaintiif  has  brou^      id  a 

'-• *Mta<re  upon  herself.      If  she  had  confined  the  breach  to  the  v^"^- 

•u«  rases  cited  would  have  been  applicable.  ^ut 
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I's  order  was  upheld;  and  the  plaintiff  then  amended   Queen's  Bench. 

eclaration,  leaving  it  in  its  present  form.     That  , * 

i  good,  according  to  Harrison  v.  Cage  and  Wife  (a\  ^"^*^ 
J  the  plaintiff  declared  for  breach  of  promise  of  Stoh*. 
Bge,  stating  that  the  defendant  Elizabeth  Cagej 
the  promise  &c.»  married  the  male  defendant  (a) ; 
t  was  objected  that  there  is  no  lime  prefixed, 
*be  does  not  shew  a  request  with  a  parson."  But 
exceptions  were  not  regarded ;  *'  for,  as  to  the 
it  should  be  in  convenient  time;  and  as  to  the 
St  with  a  parson,  that  was  overruled  in  Dickinson 
HckroJ^s  Case  "  (b).  "  Besides,  that  in  this  case  it 
irs  that  the  defendant  has  disabled  herself  by 
iagefrom  the  performance  of  her  promise."  Ford 
^9(c)  affirms  the  principle  on  which  the  plaintiff 
•  That  was  an  action  of  assumpsit  for  breach 
jfeodant's  promise  to  grant  a  lease  of  certain  pre- 
'  "with  all  possible  speed  after  he  should  become 
ssed  of"  them  :  the  declaration  averred  that  "  de- 
nt might  have  been  possessed,  but  that  he  fraudu- 
prevented  himself  from  becoming  possessed,  and 
fully  refused  to  take  possession : "  and  it  ap- 
d  in  evidence  that,  at  the  time  of  the  agreement, 
vry^  1824,  the  premises  were  under  a  lease  winch  had 


isov  J.  I  Uiink  the  plea  is  issuable  ;  what  its  value  is,  we  shall 
dr.  Peacock  chooses  to  demur.  The  allegation  shews  a  contract, 
lete  breach,  and  then  anotlier  breach :  that  does  not  entitle  the 
'to  say  that  the  first  breach  is  immaterial. 

RiBOi  and  WiGHTMAN  Js.  concurred. 

Rule  discharged. 
I  Ld.  Ray,  386.,  3  Ld,  Uay.  268. 

lolcrofir.  Dickenson,  Carter,  233.,  S.  d  I  Freem.95.,  S  JTeb.  148. 
B.^C.  325. 
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Short 

V. 

Stovs. 


Volume  vill.    tliree  years  and  a  half  to  run,  and  that,  during  that  til 

'___   namely,  in  Juney  1 825,  the  defendant  executed  a  lease 

other  parties  than  the  plaintiff,  commencuig  from  S 
tember  1825.  Boyley  J.,  delivering  the  judgment  of 
Court,  said :  *'  It  was  objepted  at  the  trial,  and 
question  was  saved,  whether  the  action  was  not  p 
mature,  on  the  ground  that  the  lease,  which  was 
esse  at  the  time  of  the  agreement,  would  not  have  < 
pired  till  Midsummer  1827,  and  was  still,  as  to  tb 
parties,  to  be  deemed  a  subsisting  lease;  but  ihou 
we  are  satisfied  that  that  lease  is,  as  between  th< 
parties,  to  l>e  considered  as  subsisting,  and  that  i 
defendant  cannot  hitherto  have  been  taken  to  have  b( 
possessed,  and  has  never  had  a  right  to  have  the  p 
session,  we  are  of  opinion  that  the  action  is  maiuta 
able;  because,  by  the  lease  of  June  1825,  the  defei 
ant  has  given  up  his  right  to  have  the  possessioHi  £ 
has  put  it  out  of  his  power,  so  long  as  the  lease 
June  1825  subsists,  to  grant  the  lease  he  stipulated 
grant."  In  BowJcll  v.  Parsons  {a)  the  plaintiff  declfr 
in  assumpsit  for  not  delivering  hay  which  the  defei 
ant  had  sold  him  and  promised  to  deliver  on  requc 
the  request  was  imperfectly  alleged;  but  the  decia 
tion  stated  that  the  defendant  did  not  deliver  the  I 
to  the  plaintiff,  and,  "  on  the  contrary,  afterwards  » 
and  disposed  of"  it  "  to  other  persons,  without 
consent  and  against  the  will  of  the  plaintiff:"  < 
Lord  Ellenborough  said  :  "  There  is  clearly  a  suffici 
breach  laid  in  that  count;  for  by  the  defendant's  sell 
and  disposing  of  the  rest  of  the  hay  to  other  persc 
he  disqualified  himself  from  delivering  it  to  the  pl« 
tiff;  and  therefore  no  request  was  necessary."     [C^ 

(o;   10  East,  359.  361. 
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^^dgeJ,     The  plea  here  denies,  in  effect,  any  request   QMeen'a  Bench. 
either  before  or  after  the  marriage.]     If  there  was  a 


request  before  the  marriage,  and  the  defendant  was 
ready  to  comply,  but  the  plaintiff  prevented  it,  that  was 
niatter  to  be  stated  in  answer  to  the  declaration.  After 
the  marriage,  a  request  could  not  be  made.  It  may, 
indeed,  be  said  that  the  defendant's  wife  might  die, 
and  a  request  be  made  then :  but  that  supposition 
is  too  remote ;  otherwise,  it  would  have  been  an 
answer  in  Ford  v.  TiUy  (a)  that  the  new  lease  might 
have  been  surrendered,  or  in  B&todell  v.  Parsons  (&) 
that  ihe  defendant  might  have  repurchased  the  hay 
before  request  made.  And  in  Ford  v.  Tilej/{c)  the 
Court  said,  referring  to  8  (5)  Vin.  Ab.  225.  (224?.)  tit. 
Condition  (B.c)  pi.  1,  2.:  ^^  If  a  day  be  limited  to  per- 
Ibrm  a  condition,  if  the  obligor  once  disables  himself  to 
perform  it,  though  he  be  enabled  again  before  the  day, 
yet  the  condition  is  broken,  as  if  the  condition  be  to 
enfeoff  another  before  Michaelmas ;  if,  before  the  feast, 
lie  enfeoff  another,  though  he  after  repurchases,  yet  he 
cannot  perform  the  condition."  And  it  may  be  asked 
liere,  if  the  suggested  argument  is  admissible,  how  long 
the  plaintiff's  remedy  is  to  be  suspended  on  a  sup- 
position that  the  wife  may  die,  and  a  request  be  then 
made? 

Btt//,  contra.     Harrison  v.  Cage  {d)  was  decided,  not 

on  demurrer,  but  on  motion  in  arrest  of  judgment:  the 

^1      wntract  to  marry  was  averred  generally  [e) :  here  it  is  to 

^'^^^y  within  a  reasonable  time  after  request ;  so  that  the 

^•)  6  ^.  4-  C  S25.  (6)  10  East,  S59. 

^<^)  6  A  t  C.  S27.  (d)  1  LdU  Ray,  386. 

fO  3  let  Bay.  269. 


Short 

V. 

Stone. 
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Volume  viii    request  is  a  condition  precedent.     And  the  point  thiKv« 

'_ decided  was  that  a  request  "  with  a  parson  **  need  not 

Short         j^g  averred :  no  dispute  could  arise  on  the  necessity  e( 
Stone.        a  request  generally,  for  the  declaration  did  fully  arer 
one  {a).     Again,  the  declaration  there  shewed  that  die 
person  whom  the  defendant  married  was  still  living. 
Here  the  declaration  does  not  aver  either  that  fact,  or 
a  request  made  and  lapse  of  a  reasonable  time  after- 
wards, or  that  any  reasonable  time  has  elapsed  sioce 
the  promise.     In  Ford  v.  Tiley  {b)  the  question  arose, 
not,  as  here,  on  demurrer,  but  on  the  evidence  at  the 
trial,  and  appears,  by   the  citation   of  authorities  (r)» 
to  have  been  decided  without  reference  to  the  distin^* 
tion  between  a  feoffment  on  condition  and  a  mutual  ca>«^' 
tract.     The  Yearbook,  Mich.  21  Ed.  4..  54  B,  55  A.  f^^* 
26.,  cited  in  5  Vin.Ab.  224*  tit.  Condition  (B.  c)  pi.  1,  i*- 
speaks   of  a   condition    to   enfeoff.    If  a   feoffment   V^ 
made  on  condition  that  the  feoffee  shall  enfeoff^  anoth^^r 
and  he  enfeoffs  a  stranger,  then,  because  he  has  Ai^ 
abled   himself  to    perform    the   condition,    the  feoffs'*' 
may  re-enter;  LiiL  s.  355,  Co.  Litt.  221  a.:  and  Larv 
Coke  makes  a  distinction  between  disability  incurred  iff 
such  a  case  by  the  feoffor  and  by  the  feoffee,  obsertiog 
(222  a.) :  "  if  a  man  make  a  feoffment  in  fee  upon  con- 
dition, that,  if  the  feoffor  or  his  heirs  pay  a  certain  sum  of 
money  before  such  a  day,  the  feoffor  commit  treason,  is 
attainted  and  executed,  now  is  there  a  disability  on  the 
part  of  the  feoffor,  for  he  hath  no  heir ;  but  if  the  heir 
be  restored  before  the  day  he  may  perform  the  condi* 
tion.^     '^  Otherwise  it  is  if  such  a  disability  had  gro?rQ 


(a)  S  Ld.  Ray.  869.  (6)  6  B.  ^  C.  9V5. 

(c)  See  p.  327. 
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on  the  part  of  the   feoffee ;    and    the    reason  of  the   Qu^rCs  Bench, 

Ji^ersity  is,  for  that,  as  Liitleion  saith,  maiiUenant  by  '___ 

Kh<  disability  of  the  feoffee,  the  condition  is  broken,  and         Short 
^H«  feoffor  may  enter,  but  so  it  is  not  by  the  disability        Stoxe. 
^>Plhe  feoffor,  or  his  heirs;  for  if  they  perform  the  con- 
dition within  the  time,  it  is  sufficient,  for  that  they  may 
^t  any  time  perform  the  condition  before  the  day.     And 
^o  it  is  if  the  feoffor  enter  into  religion,  and  before 
t-li«  day  is  deraigned,   he  may  perform  the  condition 
*or  the  cause  aforesaid."       But    the    law    thus   ex- 
I>cunded  does  not  apply  to  the  case  of  ordinary  con- 
tracts: nor  does  it  result  from  the  authorities  that,  if 
one  contracts  to  deliver  goods  in  twelve  months,  and 
pearls  with   them  within  that   time,   there  is  a  breach 
l^^fore  the  twelve  months  expire ;  or  that,  if  a  person 
Agrees  to  enfeoff  by  a  certain  day,  and  before  that  day 
niakes  a  different  disposition,  a  breach  of  contract  is 
^^en  made.     In  cases  of  mere  contract,  if  the  thing  is 
Kobe  done  on  request,  a  request  is  material  and  must 
li€  specially  averred ;  Com.  Dig.  Pleader  (C  69.),  1  Chilfy 
<^PL  S39,  34-0  (7th  ed.).    No  question  on  this  point  was 
""aised  in  Ford  v.  Tiley[a).     In  the  case  of  a  promissory 
note  payable  at  a   specified  time   after   demand,    the 
Statute  ofXimitations  begins  to  run  from  the  demand  ; . 
Thrpe  V.  Bootii  (i).     In  Bowdell  v.  Parsons  (c)  a  part 
of  the  chattel  sold  had  already  been  delivered  to  the 
plaintiff:  the  residue  might  well  be  considered  his  pro- 
perty without  any  recjuest.    If,  in  the  present  case,  the 
"^fendant,  by  marrying  another,  broke  his  contract  with 
"^^  plaintiff,  though  not   requested    to  marry  her,   it 


U)  SB.^C.  325.  (6)  %.  «S-  Af.  388.  t; 

(0  10  Eutl,  359. 
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Fviume  VIII.    must  be  assumed  that  he  had  impliedly  contracted  too  j 

_'_ remain  single  until  requested,  however  long  the  timc^f] 

Short         might  be.     Further,    it  is  a  good  objection  that  thG»^ 
SroNF.         person  whom  the  defendant  married   is  not  shewn  to^ 
be  still  living;    and  such   a  point  may   be    raised  onrc> 
general    demurrer ;    Fryer   v.    Coombs  (a),    DayreU  vxr- 
HoarefJ)).     [Coleridge  J.  mentioned  Seymour  v.  Gari^"%^^ 
side{c)i    but   observed   that  the  question  in   that    rass=*  g;^ 
arose  after  verdict.     Paifeson  J.     The  marginal  nour^:^ 
there    states    that   the    plaintiff  alleged    a   promise   W- 
marry  "  within  a  reasonable  time  after  the  request?    ^^ 
but  the  declaration,  as  stated  in  the  report,  says  '^  in  .k-stj; 
reasonable  time  then  next  following.'*]    Where  the  cor  i 
tract  is  to  marry  within  a  reasonable  time  after  a  ce 
tain  event,  the  Court  cannot  conclude  by  inference  tL^ 
the  event  has  happened. 

BM  also  mentioned  Caines  v.  Smith  (J),  then  deperr— 3d- 
ing  in  the  Court  of  Exchequer. 

Peacock^  in  reply.      It  is  true  that,   in   Harrisom     v. 
Cage  (e),  request  was  not  made  a  condition  precedent  ; 
but  the  point  on   which   the  decision  turned   was    tli« 
disability  incurred  by  the  defendant.     Where  there    is 
a  condition  precedent,  performance,  or  a  dispensing  with 
it,  must  undoubtedly  be  averred  :  but  here  a  dispen^^* 
tion  IS  averred.      [IVig/iiman  J.     Suppose  it  appeared 
that  the  wife  had  died  before  the  commencement  of  this 
action,  and  before  request.]     Still  there  was  a  breach- 


(a)  1 1  ^.  $■  E.  403.  (6)   12  ^.  i  E.  356. 

(c)  2  Dowl.  ^  R.  55. 

((f)  15  AT.  j   IV.  189.,  where  the  Court  afterwards  decided  in  SiCCO'^ 
•nee  with  the  judgment  in  the  present  case. 
{e)  1  Ld.  Ray.  S86. 


f 
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T'Ae  defendant's  situation  was  essentially  changed.     It   Queen's  Bench. 

niight  reasonably  be  asked  in  that  case  how  long  the  L— 

pUuotiff  was  bound  to  wait  after  the  death  of  the  wife.        ^^'^^ 
Or,  00  Che  other  hand,  if  the  defendant  had,  at  any        Stoiik. 
tinie  afterwards,   requested  the  plaintiff,   whether  she 
'w^ould  have  been  liable  to  an  action  for  refusing  him. 
Suppose,  in  a  case  like  this,  the  woman  had  married, 
And  had  children,  and  her  husband  had  died,  could  she 
tlien  have  required  the  man  to  marry  her,  and  brought 
lui  action  for  refusal  ?     As  to  the  supposed  inconveni- 
ence that  the  defendant  might  have   been   bound   to 
remain  single  for  an  indefinite  time  if  not  requested,  he 
niigfat  have  requested  the  plaintiff  to  marry  him,  and  ^ 
brtHigfat  an  action  if  she  had  refused.     The  obligation 
^«s  mutual.     IButi  here  pointed  out  that  the  declara- 
^C30  averred  a  promise  by  defendant  to  marry  plaintiff 
*^Sthin  a  reasonable  time  after  request,  in  consideration 
^'^  oat  plaintiff  had  promised  to  marry  him ;  not  adding  any 
^^Drds  as  to  a  request.]     In  1  Sugd.  Vend.  260,  261.  (a), 
^*^«  author,   after  observing  that  "in  agreements   for 
t^v^arcbase,  the  covenants  are  construed  according  to  the 
I  tent  of  the  parties,  and    they  are  therefore  always 
nsidered  dependent  where  a  contrary  intention  does 
;  appear,"  says :  "If,  therefore,  either  a  vendor  or 
^"^ndee  wish  to  compel  the  other  to  observe  a  contract, 
^^  immediately  makes  his  part  of  the  agreement  pre- 
cedent ;  for  he  cannot  proceed  against  the  other  with- 
out in  actual  performance   of  the  agreement  on  his 
pArt,  or  a   tender  and   refusal."     That,   in    principle, 
applies  to   the   present  case.      The   defendant,   here, 
■"V^t  have  made  his  own  request  the  condition  pre- 
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Foiume  Fill,    cedent     The  supposed  hardsbip,  therefore,  need  not 

1846 
[ arise.     But  here  the  defendant  treats  as  the  oon^tbo 

Sbort        precedent  a  request  by  the  plaintiff,  which  he  has  pot 
SroKK.        it  out  of  her  power  to  make.     As  to  the  distinctkiii 
between  a  contract  and  a  feoffment  on  conditioD;  tbe 
authorities  were  much  considered  in  Ford  v.  TUq  (ff)f 
and  this  point  was  not  adverted  to :  nor  does  it  appear 
to  have  been  noticed  at  the  bar  or  on  the  Beoch  10 
Bauodell  \.  Parsons  {b).    Amory  v.  Brodrict{c)  is  »H 
additional    authority    for   the   general   doctrine  rdied 
upon  by  the  plaintiff.     There  defendant,  assignor  of  a 
bond,  covenanted  with  plaintiff,  the  assignee,  that  de- 
fendant would,  at  plaintiff's  request,  avow,  ratify  Sec,  all 
actions  to  be  brought  by  him  upon  it,  without 
the  same.    In  a  declaration  on  this  covenant,  the 
laid  was  that  plaintiff  sued  the  obligee  in  defendant's  naiix 
on  the  bond,  but  defendant  did  not,  although  requested 
avow  &c.,  the  action,  and,  on  the  contrary,  released  tb» 
same.    On  demurrer,  alleging  for  cause  that  the  reqncit 
was  imperfectly  stated,  this  G>urt  overruled  the  ob- 
jection.    Bayly  J.'  said :  ^^  The  substantial  part  of  tfe 
breach  is,  that  the  defendant  had  disabled  himself  fro0 
keeping  his  covenant,  and  that  is  a  good  breacb  ^ 
maintain  the  action."     Holroyd  J.  added :  <<  The  piitf 
covenants  to  do  a  particular  thing,  and  the  breach  as* 
signed  is,  that  he   has  done  an  act  whereby  be  bi* 
rendered  himself  incapable  of  doing  that  thing.    Thtf 
is  a  good  breach."      In   Com.  Dig.  Conditum  (Hl)» 
under  the  general  head  *^  What  shall  be  a  breach,"  it 
is  said :  ^*  So,  if  he  be  disabled  to  perform  in  the 

(a)  eB.iC,  325.  (6)  10  J?«C»  S59. 

{c)5B.i - 

latter  report 


(a)  eB.iC,  325.  (6)  10  J?«C»  S59. 

(0  SB.  i  Aid.  112.,  S.C.  iDoK^^  A.S61.;  Aococft  Md  fivate 
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l^lihtMid  condition  that  it  was  when  the  co   ndilio   Qvem^s  Bench. 
^«screated.''  

Shoat 

T. 

Lord  Dekman  C.  J.  We  must  look  at  this  case  ®~'"- 
^"^ith  a  view  to  the  feelings  and  intentions  of  the  parties 
^^  the  time  of  entering  into  such  a  contract :  and  the 
'KBtention  clearly  is,  to  marry  in  the  state  in  which  the 
I*«Mlies  respectively  are  at  the  time.  If  either  party 
l>uts  himself  out  of  that  state,  he  must  be  taken  to  dis- 
!  with  the  contract  so  far  that  the  other  may  have 
I  action  against  him  without  a  request  to  marry.     It 

£s  onnecessary  to  inquire  what  cases,  among  those 
^^v'liidi  baye  been  mentioned,  are  analogous  to  this,  be- 

csarase  here  the  intent  must  be  considered  :  and,  looking 
^^>  that,  the  fact  stated  on  the  record  is  a  necessary  dis- 
pensation. According  to  this,  which  appears  to  me  the 
^**mie  construction  of  the  contract,  the  plaintiff  shews  a 
S^c^od  right  of  action,  and  is  entitled  to  judgment. 

Patteson  J.     The  only  di£5culty  I  had  was  on  the 
^"^erment  of  a  promise  to  marry  within  a  reasonable  time 
^^^  request.     If  the  allegation  had  been  of  a  promise, 
^"^nerally,  to  marry,  or  a  promise  t6  marry  on  request, 
^^^^  in  a  reasonable  time,  the  application  of  the  case  in 
^--^MtJ  Raymond  would  have  been  clearer.    But,  on  con- 
federation, I  do  not  see  any  rational  distinction  between 
^**<  averments  of  a  promise  to  many  on  request  and  a 
S^^^Hnise  to  marry  in  reasonable  time  after  request.     We 
^^^ustlook  to  the  intention ;  and,  if  a  party  puts  himself 
^>«tof  the  condition  in  which  a  request  could  properly 
^^^^  made,  he  dispenses  with  the  request.     Here  it  is 
**II^ped  that  the  defendant  married  another  person.     It 
^"''**  not  necessary  to  shew  that  that  person  was  living 

B  B  2 
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when  the  action  was  commenced :  there 
contract  at  once  when  the  defendant  married 


Vo/utne  nil.    when  the  action  was  commenced :  there  was  a  breacV 
184.6. 


Short 

V. 

SroNB.  CoLERiD«E  J.    The  declaration  is  good,  and  the  pi 

bad,  for  the  same  reasons.  The  promise  to  marrjr  witbi 
a  reasonable  time  after  request  must  mean  after  reques 
within  a  time  when  it  might  reasonably  be  made.  Iftb 
defendant  disables  himself  from  fulfilling  such  t  re 
quest,  then,  in  (he  first  place,  he  dispenses  with  tb 
request,  because  it  has  become  impossible  to  make  th 
request  effectually,  and,  secondly,  he  has  broken  hi 
own  contract,  because  he  is  no  longer  able  to  fulfil  tbs' 
It  is  no  matter  how  long  the  person  whom  the  defeat 
ant  has  married  lives,  the  contract  having  been  one 
broken ;  and  the  averment  of  a  request  to  fulfil  it  i 
immaterial. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  Tk 
facts  stated  in  the  count  shew  a  disi^ensation  with  tk 
request  to  marry. 

Judgment  for  plaiDtiff(tf^ 

(a)  See  the  next  case. 
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Queen's  Bench, 

1846. 


^^e  TollowiDg  case  was  decided  on  a  subsequent  day  of 
this  term. 

'-^^VBLOCK  against  Franklyn  and  Cox,  Executors  [Friday, 
of  Thomas  Dell.  "^^"^ 

[SSUMPSIT.    The  declaration  stated  that,  whereas  Plaintiff  de- 

dared  6pon 

before  and  at  the  time  of  the  making  of  the  agree-  a  contract  by 
■^^•Dtand  promise  of  7>iamar5  Z)e// after  mentioned,  and  holding  land 
••^    his  lifetime,  to  wit  on  7th  January  1840,    the  said  yelA,  to"aLgn 
^Tfcwiiw  DM  had  purchased  of  one  John  Frankland  his  ^  iiaintiff'^' 

^^^^ate  and  interest  in  a  certain  piece  or  parcel  of  ground  Pyy*"^"'*  ^J,. 

s Senate  &c.,  together  with  four  messuages  or  tenements,  »e^«"  y^^rs 

_  .  from  a  day 

Kreon  erected  and  built,  for  the  residue  and  remainder  named,  of  I40/. 

r,  I  .     -  n      •  .  1  Breach  that, 

a  certain  term  of  years,  and  in  one  of  which  messu-  before  the  seven 
s,  being  a  dwelling  house,  the  plaintiff  had  for  some  pired, defendant 
J^^^-ars  resided;  and  the  said   Thomas  Dell  became  and  fn^^estto^a 
■^^"J^  possessed  of  the  said  premises  for  the  residue  of  the  ^^^^,^f^'    ^" 

■  *  special  de- 

•^^id  term  of  years :  and  thereupon,  heretofore,  and  in  ™""*I:  ^'^}^  • 
t1:»«  lifetime  of  the  said   Tl  Z).,  to  wit  on  &c.,  by  an  was  not  ne- 

cessary  that  the 

^^S'Teement  then  made  between  T.  D.  of  the  one   part  dedaraUon 
^^*^d  plaintiff  of  the  other  part,  it  was  agreed  between  tender  of 
t-lmcm  that  the  plaintiff  should  continue  to  reside  in  the  "uwtf'byVwn- 

tiff,  or  plain- 
tiff *s  r€»idiness 
to  accept  an  assignment. 
.  ^*  IliaK  the  breadi,  as  laid,  was  «  good  ground  of  action,  the  defendant  having  incapa. 
***^d  himsdf  from  performing  the  contract,  if  called  on. 

^  -^  writing  not  under  seal,  rcdting  that  D,  had  purchased,  for  the  residue  of  «  term, 
^^^''.  Qieisuages,  in  one  of  which  the  plaintiff  resided,  it  was  agreed  that  plaintiff  should 
^^l^ac  to  reside  in  that  messuage  during  the  residue  of  i>.'s  interest,  if  plaintiff  should 
i^g^^  li^^*  at  the  yearly  rent  of  1«.,  and  D.  further  agreed  to  assign  all  his  interest  in  the 
^r^Premisei,  purdiaaed  by  JD.  as  aforesaid,  to  plaintiff,  on  payment  of  HO/,  within  a 
^S^  period. 
^Hd,  1.  That  this  was  «  lease. 

That  it  was  also  ao  agreement,  and  required  an  agreement  as  well  as  a  lease  stamp, 
~i  aa  the  lease  and  t^  agreement  comprehended  distinct  subject  matters. 
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said  house  during  the  residue  of  the  sidd  T.  Dh  term 
and  interest  therein,  provided  plainti£P  should  so  kn^ 
live,  paying  the  annual  rent  of  I5. ;  plaintiff  doing  aU 
necessary  repairs  to  the  said  house  at  his  own  expeooe* 
and  also  paying  the  taxes  &c. ;  and,  in  the  event » 
plaintiff  dying  during  the  continuance  of  the  said  teniB« 
leaving  his  then  present  wife  him  surviving^  T.  IX  fid 
thereby  agree  to   allow  plaintiff's  said   wife  to  reside 
therein  on  the  same  terms :  and  it  was  also  agreed  that* 
with  respect  to  a  yard  at  the  back,  the  said  T.  D.  was  to 
make  what  use  he  might  think  proper  of  it,  the  plaintiff 
being  allowed  to  use  it  also  in  the  way  of  business :  And 
T.  D.  thereby  further  agreed  with  plaintiff  to  assign  all 
his  interest  in  the  said  premises,  purchased  by  the  said 
T.  Z).  as  aforesaid,  to  plaintiff  on  payment  by  plaintiff 
to  T.  Z).,  within  seven  years  from  ISth  July  18S8,  of 
140/.,  together  with  all  expences  T.  D.  might  be  pirt 
to   in  the  transfer  thereof:   And,  the  said  agreement 
being  so  made  as  aforesaid,  afterwards,  and  in  the  lii^ 
time  of  the  said   71  Z).,  to  wit  on   &c.,  in  consider- 
ation  thereof,  and  that  plaintiff  at  request  of  T.  2X 
then  promised  &c.  (mutual  promises,  by  plaintiff  and 
T.  Z).,  to  perform  the  agreement  on  their  respective 
parts) :  And  plaintiff,  conBding  in  the  said  agreeneD^ 
and  promise  of  T.  Z).,  continued  to  reside  in  the  slid 
house,  under  the  terms  of  the  agreement,  for  a  kog 
time,  to  wit  from  the  making  of  the  agreement  hitbeHOf 
and  bath  performed  all  things  therein  contained  on  hii 
part  &c.  to  be  performed :  Yet  T.D.f  not  rq;ardingUi 
said   agreement  and  promise,  after  the  making  of  tin 
same,  and  during  the  said  term  of  seven  years  from  ISlk 
July  1838,  and  during  the  continuance  of  T.  ZX'saaid 
interest  in  the  said  premises,  purchased  by  him  as  afbie- 


IX.  VICTORIA..  S7S 

1(1,  and  before  any  assignment  of  the  said  T.  Z).'s  in-   Queen's  Bench, 

C^Test  in  the  said  premises  to  plaintiff,  and  before  the ^^ 

period  by  the  said  agreement  provided  for  the  said  T.  D.      Lovilock 
^c»  assign  to  the  plaintiff  on  payment  as  aforesaid  had      Frankltit. 
relapsed,  and  before  the  commencement  of  this  suit,  to 
'W^it  1st /tm^i  1840,  wrongfully,  and  without  the  consent 
of  the  plaintiff,  bargained,  sold,  assigned  and  transferred 
vxnto  one  Phillip  Williamson  all  the  estate  and  interest 
^^''hini  the  said  T»  D.  of  and  in  and  to  the  said  premises, 
^^'ith  the  appurtenances,  and  so  purchased  of  the  said 
^^iaku  Frankland  as  aforesaid,  to  have  and  to  hold  the 
^^mo  unto  the  said  P.  /fl,  his  executors,  administrators, 
^^*^  assigns.     By  means  and  in  consequence  of  which 
^^^id  assignment  and  transfer,   T.  Z).,  and   defendants, 
■■'t  executors  as  aforesaid,  were,  and  defendants  still  are, 
^i^led  and  hindered  and  prevented  from  performing 
^'^'^d  iiilfiUing,  and  it  thereby  then  became  and  was  im- 
V^caasible  for  T.  Z>.  in   his  lifetime,  and  for  defendants, 
^'^  executors  as  aforesaid,  or  otherwise,  after  his  death, 
^o  perform  or  fulfil,  and  they  have  not,  nor  hath  either 
^^them,  performed  or  fulfilled,  the  said  agreement  and 
^  is  said  promise  to  assign  to  plaintiff  the  said  T.D.^s  in- 
^cieit  in  the  said  premises  so  purchased  &c. :  and  plain- 
^bas  been  hindered  and  prevented  from  having  made 
to  him  an  assignment  of  that  interest  on  payment  as 
^Kivesaid,  which  he  otherwise  would  have  had  made ;  and 
tt  otherwise  damnified  &c. 

Spedil  demurrer,  assigning  for  causes  the  objections 
■"^ards  urged  in  argument. 
Woder  in  demurrer. 

^^  for   the  defendants.      First,   the  declaration 
^^t  to  have  shewn  a  tender  of  assignment  for  DelTa 
B  B  4 
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LOTILOCK 
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at  any  rate  should  have  averred  a  request  by  the  plaiii-* 
tifF,  or  the  plaintiff's  readiness  to  pay  the  nwney  and 
accept  the  assignment.     It  does  not  appear  that  he  had 
either  the  intention   or  the  means  of  purchasing  tb« 
assignment.     [Cdendge  J.     At  what  time  should  the 
tender  have  been  made?]     When  the  assignment 
required.     [Patteson   J.     He   had   a   period  of 
years,  at  any  point  of  which  he  might  have  require^ 
the  assignment.]     At  least  he  should  have  averred  tk^a^ 
he  would  have  been  ready  at  some  time  in  the  seven 
years.     [Patteson  J.    Must  a  man  say,  I  now  undertake 
to  be  ready  six  years'  hence?    He  might  die  in  tbe 
interval.]     He  ought  to  shew  his  ability.     \Pattesm  J» 
Ability  at  what  time?]     At  the  time  of  the  breads 
[^Patteson  J.  Ability  at  that  time  is  not  essential  to  die 
maintenance  of  the  action.]     It  has  been  held  in  ibtf 
Court  that  a  party  complaining  of  a  refusal  by  the 
East  India  Company  to  transfer  stock  should  shew  tb$t 
he  had  given  the  Company  the  name  of  the  person  tti 
whom  the  transfer  was  to  be  made  (a).     [Lord  A**    i 
man  C.  J.     Because,  till  that  was  done,  the  Comfmf    \ 
could  not  know  what  act  they  were  called  on  to  per* 
form.]     In  Bawdell  v.  Parsons  (6),  where  the  utaaitf 
of  a  request  was  held  to  be  superseded  by  the  defendUBt 
having  disqualiBed  himself  from  performing  the  eoiv 
tract,  the  declaration  averred  that  the  plaintiff  was  read/ 
and  willing  to  accept  the  goods  and  pay  for  then* 
The  same  averment  may  have  been  made  in  jFbnlT< 
Tiley(c)i    the   report  does  not  give  the  declaratioik 


(a)  Gregory  ▼.  Ead  India  Compamf^  7  Q.  A  199. 

(6)  10  Eaa,  359.  361.  (c)  6  ^.  4-  C  SS5. 
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The  averment  of  readiness  to  perform  is,  on  general  Queen's  Bench. 

demurrer,  an  ayerment  of  ability  to  do  so ;  De  Medina  , [__ 

▼.  Nmm  {a).  If  the  doctrine  in  Short  v.  Stone  (6)  be  I^^«w« 
interpreted  so  as  to  controul  the  present  case,  it  would  F»anki.tk. 
nem  to  follow  that  it  would  be  enough  to  state  that 
defendant  promised  to  marry  the  plaintiff  but  had  since 
Buuried  some  one  else ;  but  surely  the  plaintiff's  readi- 
U88,  or  ability,  to  marry  the  plaintiff  must  be  both 
•▼erred  and  proved,  as  part  of  the  plaintiff's  case. 

Secondly,   the   declaration  shews   no  breach  of  the 
contract  described.     It  appears  only  that  Delly  during 
Ae  seven  years,  parted  with  all  his  interest  to  a  stranger. 
•Riat  is  not  even  evidence  of  a  breach.     It  would  be  a 
W  performance  of  the  contract  if  the  defendant  were  to 
*>>ign  when  demand  and  tender  of  payment  were  made 
1^7  the  plaintiff;  and  he  may  well  recapacitate  himself 
^  do  this  before  the  occasion  arrives.     [Coleridge  J. 
The  period  of  seven  years  is  provided  for  the  election, 
^^  of  the  defendant,  but  of  the   plaintiff.     The  de- 
^dant  is  to  be  ready  throughout.]     It  is  enough  if  he 
tt  ready  when  called  on.    In  Hibblewhite  v.  M^Morine{c) 
^  plaintiff  contracted  to  sell  the  defendant   railway 
'Wes,  to  be  delivered  and  paid  for  on  a  future  day 
'^•oed,  "  or  at  any  intermediate  date  that  the  defendant  ^ 
^ht  require  them,  by  paying  the  plaintiff  for  the  said 
•"•res  at  par  per  share ; "  and  mutual  promises  were 
•verred :  and  it  was  held  that,  to  a  declaration  com- 
plaining that,  although  plaintiff  was  ready  to  transfer, 
defendant  would  not  accept  and  pay,  it  was  no  answer 
tbBtj  at  the  time  of  the  contract,  the  plaintiff  was  not 
possessed  of  the  shares,  and  had  not  contracted  for  any, 

(a)  9  M^*  V.  82a  (6)  Antd,  p.  358. 

(c)  5  if.  4:  r.  462. 
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Faiume  viii.    ^nd  had  no  reasonable  expectation  of  being  possessed  of 
them  within  the  time,  otherwise  than   by  purchasiDg 
them  after  the  agreement  made.     This  argument  is  not 
met  by  Ford  v.  Tiley  (a) ;  for  there  the  defendant  con- 
tracted to  execute  a  lease  ^^  with  all  possible  speed  after 
he  should  become  possessed  ;''  and  he  had  no  right  U> 
postpone  his  own  power  of  performance  at  all.    [Lord 
Denman   C.  J.      I  do   not  see  why  your  argument 
would   not   have   been  applicable   in    Bawdell  v.  P§r^ 
sons{b)  as  well  as  here.]     It  is  only  in  the  case  of  0 
technical  breach  of  condition  giving  a  right  of  imiD^^ 
diate  entry  that  a  temporary  disability  has  the  effect  of 
an  absolute  breach.    In  Littleton^  sects.  355,  856,  S57f 
the  case  is  put  of  a  feoffment  made  on  condition  tksB^ 
the  feoffee  shall  enfeoff  another,  after  which  the  feoffSee 
parts  with  the  land,  or  an  interest  in  it,  to  a  stranger; 
and  it  is  said  that  in   these  cases  the  feoffor  may  r<^ 
enter,  because  the  feoffee   has   disabled  himself  froni 
performing  the  condition  :  and  (in  sect.  357)  the  aotbor 
adds:    *^many   have   said,  that  if  such   feoffment   bs 
made  to  a  single  man  upon  the  same  condition,  mod 
before  he  hath  performed  the  same  condition  he  taktib 
wife  (r),  then  the  feoffor  and  his  heirs  maintenant  nmj 
enter,  because,  if  he  hath  made  an  estate  according  tt' 
the  condition,  and  after  dieth,  then  the  wife  shall  ba 
endowed.'*     Upon  which  Lord  Coke  {Co.Lit22\M 
remarks :     "  Here  it  appeareth,  that  seeing  that  (of 
this    title   or    possibility   the    feoffor    may    presently 
enter,  that  albeit  the  wife  happen  to  die  before  die 
husband,  so  as  this  title  or  possibility  took  no  effiscti 


(a)  6  B.i  a  325.  (6)  10  Eatt^  3591 

(c)  See,  as  to  the  immediate  rcTocation  of  a  feme  lole** 

an  award,  by  ber  marriage,  Chamley  ▼.  WtMUnUey,  5  Eattt  861k 
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jet  the  feoffor  may  re-enter,  for  the  feofee  being  dis-   Qwen*s  Bench. 

aided  at  any  time  though  the  same  continue  not,  yet  ihe   * 

fcoflbr  may  re-enter,  for  in  that  case  he  that  is  once      Lovelock 
disaUed  is  ever  disabled.     And  herein  a  diversity  is  to      Fbakkltk. 
be  observed  between  a  disability  for  a  time  on  the  part 
of  the  feoffee^  and  a  disability  for  a  time  on  the  part  of 
the  feoffiir.     For  if  a  man  maketh  a  feoffment  in  fee, 
upon  condition  that  the  feoffee  before  such  a  day  shall 
re-infeoff  the  feoflbr,  the  feoffee  taketh  wife,  and  the 
wife  dieth  before  the  day,  yet  may  the  feoffor  re-enter. 
So  it  is  if  the  feoffee  before  the  day  entereth  into  religion, 
lod  is  professed,  and  before  the  day  is  deraigned,  yet 
tlie  feoffor  may  re-enter.     So  it  is  if  the  feoffee  before 
titt  day  make  a  feoffment  in  fee,  and  before  the  day 
td[e  back  an  estate  to  him  and  his  heirs,  yet  the  feoffor 
BMjr  re-enter.     Albeit  in  these  cases  a  certain  day  is 
hnited,  yet  the  feoffee  being  once  disabled  is  ever  dis- 
abled.   And  so  it  is  when  no  time  is  limited  by  the 
pinies,  but  the  time  is  appointed  by  the  law.     But  if  a 
JQan  make  a  feoffment  in  fee  upon  condition,  that  if  the 
Aoffi>r  or  his  heirs  pay  a  certain  sum  of  money  before 
SQch  a  day,  the  feoffor  commit  treason,  is  attainted  and 
^ecQted,  now  is  there  a  disability  on  the  part  of  the 
feoffor,  for  he  bath  no  heir ;  but  if  the  heir  be  restored 
before    the    day    he    may    perform     the   condition." 
**  Otherwise  it  is  if  such  a  disability  had  grown  on  the 
pftTt  of  the  feoffee ;  and  the  reason  of  the  diversity  is, 
for  that,  as  Littletoti  saith,  maintenant  by  the  disability 
of  the  feoffee,  the  condition  is  broken,  and  the  feoffor 
^  enter."     The  possibility  of  performance  on  the  day 
^^^'^^^  is  therefore  enough,  unless  there  be  a  technical 
^cli  of  condition  and  right  of  immediate  entry. 

^■^  Jfei,  contra,  was  stopped  by  the  Court. 
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Lord  Denman,  C.  J.  The  plaintiff  has  a  : 
say  to  the  defendant:  ^^  You  have  placed  yours 
situation  in  which  you  cannot  perforin  what  y< 
promised  :  you  promised  to  be  ready  during  thi 
of  seven  years ;  and,  during  that  period,  I  ma; 
time  tender  you  the  money  and  call  for  an  assij 
and  expect  that  you  should  keep  yourself  read 
if  I  now  were  to  tender  you  the  money,  you  wc 
be  ready."  That  is  a  breach  of  the  contract* 
contradicts  this  view :  the  language  in  the  aui 
relied  upon  by  the  defendants  relates  to  a  diffen 
of  things.  Where  a  party  agrees  to  sell,  or  to  1 
a  given  future  day,  he  may  have  all  the  intei 
time  open  to  him  for  acquiring  the  means  of  per 
his  contract:  but  here  the  party  puts  it  out 
power  to  perform  what  he  has  agreed  to  perfori 
is,  to  assign  at  any  time  at  which  he  may  b 
upon.  This  distinction  shews  that  the  passa, 
from  Lord  Coke  is  inapplicable :  that  proves  n 
on  the  point  now  before  us,  than  that,  if  an  act 
performed  at  a  future  time  specified,  the  cor 
not  broken  by  something  which  may  merely  pre 
performance  in  the  mean  time.  We  are  inti 
no  novelty.  In  all  the  cases  put  for  the  def 
the  party  had  the  means  of  rehabilitating  hior 
fore  the  time  of  performance  arrived :  here  he 
capacitated  himself  at  the  very  time  when  he 
called  on  and  should  be  ready. 


PArrESON,  J.     In  this  particular  contract, 
fendant  has  undertaken  to  keep  himself  read} 
whole  time :  but  he  has  parted  with  all  his  intei 
has  made  it  impossible  for  himself  to  perform 
called  on. 
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Judgment  for  plaintiff  (a). 


Coleridge  J.  concurred.  Qu^n's  Bench 

1846^ 


LoycLocK 

(a)  WMman  J.  was  abtent.  _      ^* 

^  '  Frankltn. 


The  defendant  also  pleaded  Non  assumpsit;  on  which   [Tuesday^ 
issue  Was  jomed.  1847.] 

There  were  other  pleas,  which  are  not  material  here. 

On  the  trial,  before  Coleridge  J.,  at  the  Middlesex 
sittings  in  Hilary  term,  1846,  the  plaintiff  offered  in 
evidence  an  agreement  in  the  terms  stated  in  the  de- 
claration. The  agreement  had  a  1/.  stamp.  It  was 
Ejected  that  the  instrument  was  a  lease  as  well  as  an 
V^nrient,  and  should  therefore  have  had  another  1/. 
•***"?  on  it  as  a  lease.  The  learned  Judge  allowed  the 
cause  to  proceed  ;  and  the  plaintiff  had  a  verdict. 

^^^rsdorffy  in  the  same  term,  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  that  the  instrument  was  not 
properly  stamped. 

^*^<ndes  and   fViUes  now    shewed   cause.     The    1/. 
stamp  ^as   sufficient,   if  the   instrument  was  a  lease 
only  Of  Qn  agreement  only ;  if  it  was  both  a  lease  and 
an  agreement,  then  a  further  stamp  was  necessary. 
i  M)e  instrument  was  an  agreement  only,  and  not  a 

!.       lease.    The  terms  throughout  are  terms  of  agreement 
and  not  of  demise.     The  instrument  contains  no  de- 
terminate period  of  demise  ;  if  a  lease  at  all,  it  must  be 
B  lease  for  life,  which  can  be  made  only  by  deed. 
If  this  was  a  lease,  the  agreement  was  a  mere  acces- 
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Volume  viir.    sorv.  and  a  lease  stamp  alone   was  sufficient     Tht 

ri847  1 

^  introduction  of  several  matters  does  not  render  several 

LoTBLocK      stamps  necessary  when  the  several  matters  constitace 
Fbaxkltn.     one  transaction,  and  the  stamp  imposed  is  appropriate 
to  the  principal  matter  contained  in  the  instrament: 
Price  V.  Thomas  (a),  Rex  v.  Louth  (6),  Doe  denu  Hart' 
Wright  V.  Fereday  (c).      On  the  same  principle  the  in- 
troduction  of    collateral    matters    into  an   agreement 
relating  to  the  sale  of  goods  does  not  render  a  stainp 
necessary,    the    principal    matter    not  requiring  ooe. 
Cot^der  v.  Drakeford  {d)j  where  it  was  held  that  a  lease 
containing  a  contract  to  purchase  fixtures  could  not  be 
given  in  evidence  to  prove  the  purchase  without  a  lease 
stamp,  though  it  had  an  agreement  stamp,  is  not  an 
authority  against  the  plaintiff;  for  there  the  lease  irss 
the  principal  matter,  and  had  no  stamp  at  all. 

Petersdorffi  contrd.      The   instrument   was  a  lease 
according  to  the   well  known  definition  in  AtBacmfs 
Abr.  816.  Lease,  (K)  (e).     [Wightman  J.    What  is  tlie 
"  determinate  time"  for  which  the  lessor  divests  himself 
of  possession  ?J     The   residue  of  DeWs  term  if  the 
plaintiff  should  so  long  live. 

The  agreement  is  not  accessory  to  the  lease,  bat  dis- 
tinct from  it.  In  the  former  part  of  the  instrumeDt  the 
parties  contract  the  relation  of  landlord  and  tenant;  io 
the  latter  part  they  become  vendor  and  vendee.  Tbe 
latter  part  also  introduces  a  distinct  subject  matter;  for 
the  lease  applies  to  one  messuage  only,  and  the  agree- 
ment to  the  whole  of  the  property.     An   instmment 

(a)  2B.^  Ad,  218.  (Jb)  S  B.  i  C.  S47. 

(c)  12  A,  4:  E.  23.  (</)  3  Ttmnt,  S88. 

(O  7Ui  Ed. 
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boDtaining  distinct  matters  requires   distinct  stamps ;   Queen's  Bench. 

&r i.Beeks  (a),  Doe  dem.  Copley  v.  Day  {b).  (He  was      '^^^^'^'^ 
tfceo  stopped  by  the  Court.)  Lowlock 


FftAMKLTN. 


Lord  Denman  C.  J.     I  think  the  instrument  was  a 
ieaie.    It  was  also  an  agreement ;  and  the  agreement 
related  to  other  premises  besides  the  messuage  which 
was  the  subject  of  the  lease.     Wharton  v.  Walton  (c) 
was  something  like  this  case.     There  the  plaintiff  let  a 
imblic  house  to  W^  and  W.  agreed,  under  penalties,  to 
take  all   his  beer  from  the  plaintiff.      At  the  end  of 
tbe  agreement  a  third  person  (the  defendant)  was  in- 
trodaced,  who  gave  his  guarantee  for  any  amount  of 
aooey,  up  to  S6L9  that  might  become  due  from  W.  We 
bdd  that  a  lease  stamp  alone  was  insufficient,  and  that 
there  should  also   have   been  an  agreement  stamp  in 
Kipect  of  the  guarantee.    I  think  the  stamp  in  this  case 
W88  insufficient. 

Patteson  J.  I  am  of  the  same  opinion.  I  think 
this  instrument  was  a  lease ;  and  it  was  no  more  a  free- 
hold lease  than  if  it  had  been  for  ninety  nine  years  if 
the  plaintiff  should  so  long  live.  Then,  the  agreement 
^  not  merely  accessory  to  the  demise ;  for  the  agree- 
B^t  introduces  a  different  subject  matter ;  the  lease  is 
^ODe  house,  and  the  agreement  for  sale  relates  to 
•wenl  houses. 

W/«HTMAN  J.  {d)  I  did  entertain  some  doubt  whether 

'°'' instrument  was  a  lease,  because  I  could  not  dis- 

^f'  9l  demise  for  any  definite  term.     But  the  maxim 

(a)  S  Sh-.  716.  (6)  13  East,  241. 

(e)  7  Q.  B.  474.  (d)  Coleridge  J.  was  abwnt 
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^'  id  certum  est  quod  certum  reddi  potest"  applies;  and 
the  term  may  be  ascertained  by  ascertaining  what  was 
the  residue  of  DeU\  term  in  the  premises.  I  doubted 
also  whether  the  agreement  for  purchase  was  not  se- 
condary to  the  lease.  But,  as  my  Lord  and  my  Brother 
Pattcson  have  observed,  the  agreement  extends  to  pre- 
mises which  are  not  the  subject  of  the  demise  at  all; 
and  consequently  it  required  a  distinct  stamp. 

Rule  absolute  {a). 

(a)  The  case,  on  this  last  point,  is  reported  by  H,  Dawon,  Esq. 


RuMBALL  and  GtOUGH  against  Munt. 


Tuesday, 
Jan  nary  20tli. 

Buildings  and 
lands  were  con- 
veyed by  B, 
and  G,  to  N. 
and  R.  in  fee, 

P., '^."^°and    amount  of  half  a  year's  rent,  due  at  Michaelmas^  1842. 

H,y  in  fee, 
"  upon  trust  to 
receive  and 
take,  or  other- 
wise permit 
and  suffer  the 
church- 
wardens "  of  a 
parish,  **  for 
the  time  being, 
yearly  for  ever 
to  receive  and 
tike,  the  rents, 
issues,  profits 
and  annual 
payments  and 
proceeds,'* 
"  as  the  same 
should  arise  or 
become  pay- 
able, for  or  towards  the  repair  of  the  parish  church,"  "  and  for  the  benefit  of  the  said 
parish,  so  and  in  such  manner  as  the  same  had  theretofore  been  usually  or  lawfully  applied 
and  disposed  of,  and  according  to  the  intentions  of  tlie  several  cliaritable  persons  who  gave    -s 
or  devised  the  said  premises  respectively ;  they,  the  said  churchwardens,  yearly  at  Eaaier  — 
accounting  to  the  parishioners,"  **  in  vestry  assembled,  for  the  same." 

Among  the  parcels  conveyed  were  four  cottages,  described  in  the  conveyance  as  aitoatie^ 
in  the  parish,  *•  wherein  poor  families  were  permitted  to  dwell  rent-free." 

Held,  that  the  property  vested,  under  stat.  59  G.  S.  c.  12.  $.  17.,  in  the  parish  i 
and  that  they  were  the  proper  parties  to  sue  for  use  and  occupation  of  the  premises  < 
veyed ;  and  that  such  action  could  not  be  maintained  by  the  trustees. 


TJEBT,  by  trustees  for  the  parish  of  St.  Peter  in  the 

county  of  Hertford^  to  recover  27/-  105.  for  use 

and   occupation  of  certain  lands,  that  sum  being  the 


Plea,  Never  indebted.  On  the  trial,  before  Lord  Z)«i- 
maji  C.  J.,  at  the  Hertford  Lent  assizes,  1843,  a  verdict 
was  found  for  the  plaintiffs  for  27/.  105.,  leave  being  re- 
served to  move  for  a  nonsuit.  A  rule  nisi  having  been 
obtained,  in  Easter  term,  1843,  for  entering  a  nonsuit, 
or  for  a  new  trial,  the  Court  ordered  that  the  facts 
should  be  stated  for  their  opinion  in  a  special  case; 
which  was  done  as  follows. 

Thorpe^ sLajidSj  in  the  parish  of  Sandridge^  in  the  county 
of  Hertford^  being  the  lands  in  respect  of  the  occupation 
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of  which  this  action  was  brought,  have  been  from  a  very   Qu€en*$  Bench. 
xwDOte  period  (together  with  certain  other  lands,  cot*  * 

tmffs,  annuities  and  rent  charges)  vested  in  trustees,       Rumball 
mbA  the  rents  and  profits  of  the  same  applied  to  the        Mvvt. 
■Kniotenance  and  repair  of  the  parish  church  of  St.  Peter 
in  the  borongh  of  St.  Alban^  in  the  said  county,  and  to 
^«eQse  of  the  poor  of  the  said  parish,  in  accordance  with 
^^veral  charitable  bequests  and  customs  to  that  effect. 

By  indenture  of  release,  grounded  on  a  lease  for  a  year, 

^erdease  dated  June  14th,  1831,  made  between  James 

^-rojw,  of  &C.9  Esquire,  William  Cannon^  of  &c.,  gentle- 

^^Mn^Frederick  Gaugk,  of  &c.,  farmer,  and  Robert  Nic/iolls, 

^^&c.,  auctioneer,  of  the  one  part,  and  the  Kev.  Charles 

-^i^ird  Manners  Norman^  of  &c,  clerk,  Thomas  Rogers^ 

^^fcc,  sargeon,  fVilliam  HarriSfOficc,  farmer,  Richard 

-^^em,  of  &c^  builder,  John  Hortier  Rumball,  of  &c,  sur- 

'^^or,  and  James  Cottle^  of  &c,  millwright,   trustees 

<i«ffied  for  and  on  behalf  of  the  parbhioners  of  the  said 

p«rish  of  Si*  Peter  for  purposes  after  mentioned,  of  the 

^>tlier  party  the  said  James  Browfiy  &c  (the  parties  of  the 

fijrst  part)  did,  in  consideration  of  5s.  &c.,  grant,  bar- 

g»in,  sell,  alien,  release,  ratify  and  confirm  to  the  said 

CLRM,  Norman^  &c.  (the  parties  of  the  second  part), 

•nd  their  heirs,  in  addition  to  certain  other  messuages, 

cottages,  tenements,  lands,  grounds,  rent  charges,  an- 

nnities,  hereditaments  and  premises,  in  the  said  inden- 

tait  particularly  described  (a),  ^<  also,  all  those  several 

(*)  IW  iadaoture  dncribed  Tarious  messuages,  lands  and  tenements, 
^  ^^ocgydon  of  different  persons,  not  stating  anj  purposes  for  which 
"^vin  oocopicd.     It  also  mentioned  the  following  premises. 

*  All  dat  mtssuage  or  tenement,  situate,  standing  and  being  in  SaUt 
*^^nd,  in  tlw  said  borough  of  Saini  Albany  in  the  county  **  &c., 

•"■^siajy  called  the  parish  workhouse,  and  now  in  use  as  such.  And 
***  lU  dnt  other  maisuage  or  tenement,  situate,  standing  and  being  on 

^OL.  VIII.  — N.  8*  CO 
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Volume  FIJI,    closes,  pieces  and  parcels  of  arable  land,  meadow,**  S 
**  called  or  known  by  the  name  of  Thoi^\  containing 
estimation  forty  acres"  &c«,  lying  and  being  &c,  here 
fore  in  the  occupation  &c. :  habendum  to  the  said  C« 
M.  Norman^  &c.,  and  their  heirs,  to  the  use  of  them  i 
said  James  Brown ,  &c.  (the  parties  of  the  first  and  seco 
parts),  and  their  heirs,  upon  the  trusts  after  dedan 
that  is  to  say  :  **  Upon  trust  to  receive  and  take,  or  oth 
wise  permit  and  suffer  the  churchwardras  of  the  si 
parish  of  Si.  Peter  for  the  time  being  yearly  for  ever 
receive  and  take,  the  rents,  issues,  profits  and  anni 
payments  and   proceeds  of  all  and   singular   the  si 
hereditaments  and   premises  thereby  granted   and  i 
leased,  or  intended  so  to  be,  as  the  same  should  ai 
or  become   payable,  for  or  towards  the  repair  of  ( 
parish  church  of  Si.  Peter  aforesaid,  and  for  the  bem 
of  the  said  parish,  so  and  in  such  manner  as  the  sa 
had  theretofore  been  usually  or  lawfully  applied  t 
disposed  of,  and  according  to  the  intentions  of  the 
veral  charitable  persons  who  gave  or  devised  the 
premises    respectively,   they   the    said    churchwar 
yearly  at  Easter  accounting  to  the  parishioners  o 
said  parish  of  St.  Peler^  in  vestry  assembled,  fb 
same.    And  that,  when  and  so  often  as  the  said  tri' 


the  south  side  of  the  churchyard  of  the  parish  of  Saint  Feter  tSv 
the  borough  aforesaid,  late  in  the  tenure  or  occupation  of  WiUin 
and  now  of  Thomas  Rvj/elt,  his  undertenants  or  assigns.     Ad 
those  four  other  messuages,  cottages  or  tenements,  situate "/ 
certain  street  or  lane  called  Cock  Lane,  in  tlie  said  parish  aiif 
wfierem  poor  families    are  permitted  to  dvodl  rent  Jree»     Ar 
those  three  other  messuages,  cottages  or  tenements  in   the 
forming  six  dwellings,  and  appropriated  to  the  tame  usr,  bl 
Mastermany  of  London,  Goldsmith,  in  lieu  of  three  other  tene 
formerly  stood  opposite  to  a  messuage  in  the  said  borough^  o 
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by  the  death  or  removal  of  any  of  them  from  the  said  Quel's  Bmcfu 

parish  of  Si.  Peter^  should  be  reduced  in  number  to  five,  :___!  _ 

in    trust  that  such    the  remaining  five  trustees  should       Humball 

grant,  release,  convey  and  assure  the  said  hereditaments        Mont. 

and  premises  and  trust  estates  unto  such  other  person 

or  persons  as  should  be  nominated  and  appointed  in  the 

place  or  stead  of  those  who  should  so  die  or  remove, 

to  the  use  of  such  persons  and  the  five  or  other  original 

<^  remaining  trustees  and  their  heirs,  upon  the  trusts 

sod  ibr  the  intents  and  purposes  thereinbefore  declared : 

^  the  end  that  the  charitable  uses  and  purposes  for 

^ich  the  said  hereditaments  and  premises  were  origi- 

'^y  given  might  continue  for  ever  according  to  the 

ntentioiis  of  the  original  donors,  and  the  true  intent 

^d  meaning  of  the  said  indenture.     Provided  always, 

ttd  it  was  thereby  declared,  that,  when  and  so  often  as 

the  said  trustees,  or  any  or  either  of  them,  should  re- 

BBove  oat  of  and  cease  to  reside  within  the  said  parish 

^^St^PdeTy  such  trustee  or  trustees  so  removing  and 

ceasbg  to  reside  there  as  aforesaid  should  no  longer  be 

*  trustee  or  trustees,  and  the  estate  and  interest  of  such 

^'^istee  or  trustees  so  removing  and  ceasing  to  reside 

should  thenceforth  end  and  determine,  and  the  same 

^old  vest  in  the  remaining  or  continuing  trustees  for 

the  purposes  aforesaid,  any  thing  therein  contained  to 

the  contrary  thereof  in  anywise  notwithstanding." 

At  the  time  of  the  rent  becoming  due  in  respect  of 
which  this  action  was  brought,  and  at  the  commence- 
ment of  this  suit,  the  plaintiffs  RmibaU  and  Gough  were 
tbe  only  parties  to  the  said  indenture  of  release  residing 
in  the  parish  of  St.  Peter^  the  Rev.  C.  R.  M.  Norman 
and  ILPew  (both  of  whom  were  then  living)  having 
some  time  previously  removed  from,  and  ceased  to  re- 
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Foinme  vjij,    side  in,  the  said  parish,  and  the  rest  of  the  parties  to  tJae 

1_  said  indenture  being  dead.    The  plaintiff  Bumball  y^^ 

one  of  the  churchwardens  of  the  said  parish  at  the  tiorve 
the  said  rent  became  due ;  but  Gough  was  not:  and tbe  ^^ 
were  also  two  other  churchwardens  and  two  overseen  ^of 
the  said  parish  at  the  time  the  said  rent  so  became  dv:*^ 
as  aforesaid,  but  who  were  not  made  parties  to  tl».  ^ 
action* 

The  case  then  set  out  an  indenture  of  March  ISuBy 
1828,  whereby  the  then  trustees  demised  Thorpe^s  Laam^t 
to  Harris  (afterwards  party  of  the  second  part  to 
release  of  June  l^th,  1831)  for  a  term  of  fourth 
years  from  September  29di,  1828,  at  a  yearly  rent,  psj^ 
able  to  the  trustees  for  the  use  and  benefit  of  the  parisli- 
joners,  for  or  towards  the  repairs  and  amendments  of 
the  church.  Also  an  agreement,  dated  May  ntih 
1831,  whereby  Harris  agreed  to  underlet  TXorpfV 
Lands  to  Munt,  the  defendant,  for  eleven  years  finoin 
September  2Dih,  1831. 

The  case  further  stated,  in  substance,  that  the  de* 
fendant  commenced  his  occupation  under  the  said  agree- 
ment, and  continued  in  possession  up  to  MidadMf^ 
1842.  For  seven  years  previous  to  the  half  year  i«* 
respect  of  which  the  rent  now  in  question  accrued,  U< 
had  paid  rent  to  the  vestry  clerk.  The  case  contained 
statements,  not  now  material,  as  to  these  and  prior  pt^' 
ments.     Harris  died  about  two  years  before  the  triaL 

The  demise  to  Hatris,  the  release  of  June  1831  tno 
the  agreement  between  Harris  and  the  defendant  wefi^ 
by  consent,  to  form  part  of  the  case,  if  the  Court  should 
think  fir.  Three  questions  were  stated  for  the  o|Mnkii 
of  the  Court;  the  first  being: 

<«  Whether  the  act  59  G.  3,  c.  12.  5.  17.  is  imper* 
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itive  that  the  present  action  should  have  been  brought   Queens  Bench. 

by  the  churchwardens  and  overseers  of  the  parish  of  L- 

S^Pderr* 

The  other  two  are  rendered  immaterial  by  the  judg- 
ment of  the  Court  (a).  If  the  Court  should  decide 
eitler  of  tlie  first  two  in  the  affirmative,  or  the  last  in 
tlB«  n^ative,  a  nonsuit  was  to  be  entered,  or  a  new 
i-rial  had,  as  the  Court  should  direct 


^  Lydekier  for  the  plaintiiTs  (&)•  The  action  is  pro- 
perly brought  by  the  surviving  resident  trustees.  Doe 
tffeai.  Jackton  v.  Hiley  (c)  will  be  relied  upon  for  the 
^ntrary  proposition;  and  the  marginal  note  of  that 
states  generally  that  stat  59  G.  3.  c.  12.  s.  17.  {d) 


C*)  They  wen  as  foUows. 

**  %  VTbeUier  all  the  sunriTing  trustees  appointeil  by  or  in  the  inden. 
*^v«  of  the  14th  June  1831,  although  some  of  them  bad  removed  from 
*^<i  ecased  to  reside  in  the  parish,  ought  to  have  been  joined  as  plaintiffs 
***  the  present  action. 

^  5i  Whether,  under  the  circumstances,  there  was  any  such  merger 
*tticr  of  the  whole  or  part  of  Harris't  term  as  will  entitle  the  plaintiff  to 
^^  jodgment  of  the  Court." 

1^)  The  argument  was  begun  on  Janvary  20tb,  and  adjourned  to 
•»^28d. 

<c)  10  B.  4*  C.  885. 

Ctf)  Stat.  59  (7.  S.  c.  IS.  (« to  amend  the  laws  for  the  relief  of  the 
")  &  17.  enacts :  **  That  all  buildings,  lands  and  hereditaments,  which 
ill  be  purchased,  hired  or  taken  on  lease  by  the  churchwardens  and 
\  of  the  poor  of  any  parish,  by  the  authority  and  for  any  of  the 
I  of  this  act,  shall  be  conveyed,  demised  and  assurefl  to  the  church- 
■'wdcns  and  overseers  of  the  poor  of  every  such  parish  respectively,  and 
Bors,  in  trust  for  the  parish;  and  such  churchwardens  and 
of  the  poor  and  their  successors,  shall  and  may  and  they  are 
^i^nby  empowered  to  accept,  take  and  hold,  in  the  nature  of  a  body  cor- 
P*"*^  Ibr  and  on  behalf  of  the  parish,  all  such  buildings,  lands  and 
"''^laiDcnts,  and  also  all  other  buildings,  lands  and  hereditaments  be- 
l^og  to  such  parish ;  and  in  all  actions,**  &c.  "  for  or  in  relation  to  any 
"''^  ttttildings,  land**  &c.  or  any  other  buildings,  lands  jlrc.,  "  belonging 
'^^h  parish,"  **  it  shall  be  sufficient  to  name  the  churchwardens  and 
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rdume  viiL   vests  in  the  churchwardens  and  overseers  of  the  parisb 

1  o^c 

1__  all   buildings,  lands,   &c.,    belonging  to  such  parish 

RuMBALL  where  the  profits  are  applicable  to  the  relief  of  tbft 
MrNT.  poor  or  purposes  for  which  church  rates  are  leviedj 
**  although  such  buildings,  lands,"  See.  '^  had  orfgiiH 
ally  been  vested  in  trustees  for  the  benefit  of  the 
parish,"  But  the  real  import  of  the  decisbn  appean 
somewhat  differently  in  the  judgment  of  the  Court  de- 
livered by  Lord  Tenterden^  who  says:  "There  ii 
nothing  in  the  act  of  parliament  to  prevent  propotf 
held  by  trustees'  for  the  benefit  of  a  parish  vesting  is 
the  churchwardens  and  overseers,  and  it  would  be  vsf 
inconvenient  that  it  should  be  so.  It  is  often  difficult 
for  persons  who  claim  under  an  ancient  trust  (where  tho 
trustees  are  numerous),  to  ascertain  who  was  the  8a^ 
vivor  of  those  trustees ;  and  even  if  they  succeed  in 
ascertaining  that  fact,  it  will  not  be  less  difficult  to  shev 
who  is  the  heir  at  law  of  that  survivor.  Property  voted 
in  trustees  for  the  ben'efit  of  the  parish  seems  eqoilly 
within  the  mischief  contemplated  by  the  legislature  is 
well  as  property  not  so  vested."  And  afterwards  bi» 
Lordship,  having  discussed  the  two  cases  of  lands  left 
for  the  relief  of  the  poor,  and  lands  left  to  the  intert 
that  the  revenues  may  go  in  aid  of  the  church  rate, 
observes :  ^^  In  both  cases  there  is  the  same  difficulty  of 
finding  out  in  whom  the  legal  estate  in  the  premises  be* 
longing  to  the  parish  is  vested,  and  that  was  the  misditef 
which,  by  the  seventeenth  section,  the  legislature  io" 
tended  to  remedy  ;  and  we  can  see  no  reason  to  donU 


oyersecrs  of  the  poor  for  the  time  being,  dcscribiDg  them  as  the  dmrdi- 
wardens  and  overseen  of  the  poor  of  the  parish  for  which  thej  ihaU  ack| 
and  naming  such  parish ;  and  no  action/*  &c  shall  abate  by  tha  dedhilt* 
moral  or  expiration  of  office  of  the  churchwardens  4c.  named^    ' 
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that  the  operatioa  of  that  clause  was  intended  to  be  co-  Q^een*s  Bench, 

extensive  with  the  mischief/'      All  this  reasoning,  how-   ' 

eier,  is  inapplicable  where  there  are  known  trustees,  as       Ru»all 
m  the  present  case.      In  Doe  dem.  Higgs  v.  Tern/  (a),   *     Moht. 
which  may  also  be  cited,  it  did  not  appear  that  any 
trustees  existed.    The  judgment  of  the  Court  of  Ex- 
dieqoer    in  Alderman  v.   Neate{b)    proceeds  on    the 
•ssnmption  that,  in  Doe  dem.  Jackson  v.  Hile;/  {c\  pro- 
perty conveyed  for  the  benefit  of  the  poor  was  held  to 
be  '^ in  all  cases''  vested  in  the  churchwardens  and 
overseers.      But  in  AUason  v.  Stark  {d)    Lord  Den* 
9an  C.  J.  said :  '*  The  statute  was  passed  in  remedy  of 
cases  where  the  officers  had  dealt  with  property  de- 
nted for  the  benefit  of  the  poor  without  strict  title. 
Can  it  apply  where  there  are  trustees  appointed  and 
known?"   Paileson  J*  asked:  <^If  it  was  intended,  in 
all  caseSf  to  transfer  the  legal  estate  to  the  parish  offi- 
cers, why  not  at  once  enact,  in  express  terms,  that  it 
should  be  so  transferred  ?  "  And  Lord  Detiman  C.  J.,  in 
hia  judgment,  said :  '*  The  language  of  Lord  Tenterden^ 
in  Doe  dem.  Jackson  v.   Hiley{c)j    is  certainly  very 
large ;  but  it  must  be  taken  with  reference  to  the  case 
then  before  him,  in  which  the  question  was,  whether 
the  lands  could  there  be  considered  as  belonging  to  the 
parish.    That  case  is  satisfactorily  explained  by  the  fact 
that  no  feoffee  appeared,  nor  any  other  person  in  whom 
the  legal  estate  was  vested.      Stat.  59  G.  3.  c.  12.  was 
not  intended  to  strip  all  trustees  of  their  estates  merely 
becuise  the  parish  derived  some  benefit  from  the  trust.** 
Afterwards,  in  Attomey-General  v.  Leraoin  {e\  the  Vice 

f«)  4ul  (>  ^.274.  (6)  AM.^W.  704. 

f  (0   10  B.^  C.885.  (d)  9A,iE.  95S.  962,  Stf5, 
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yohimr  y/Jf,    Chancellor  denied  the  {general  propositioiii  deduced,  in 

_[ argument,  fiom  Doc  dcm.  Jackson  w  Hilcy  (a\  that  the 

RuMBALt.  seventeenth  section  vests  in  the  churchwardens  and 
MuKT.  overseers  "  all  property  that  is  held  for  parish  pur- 
poses.**  And,  in  the  case  In  re  Paddinglon  Charities  (b\ 
where  the  same  decision  of  this  Court  was  cited,  the  Vice 
Chancellor  held  that  the  enactment  applied  *'  to  freehold 
lands  held  generally  in  trust  for  the  parish/'  but  not  to 
copyholds :  and  he  added  :  "  Nor,  in  my  opinion,  does 
the  statute  apply  to  freeholds  held  upon  any  special  trust." 
The  Court,  therefore,  is  not  called  upon  by  the  deci- 
sions on  this  clause  to  give  it  the  unlimited  operation 
wliich  will  be  argued  for  on  the  other  side,  nor  to  say 
that  mere  permissive  words  (''  shall  and  may  ^  and 
*'  it  shall  be  sufficient ")  can  divest  actual  trustees  of 
their  estate  and  transfer  it  to  other  parties.  In  the 
act  5  &  6  W.  4.  c.  69.,  "  to  facilitate  the  conveyance  of 
workhouses  and  other  property  of  parishes  and  of  in- 
corporations or  unions  of  parishes,''  sect.  3,  a  distinc- 
tion is  recognized  between  ^^  land,  effects,  or  other 
property  belonging  to  any"  *' parish  or  union,"  and 
land  &c.  ^^  vested  in  trustees  or  feoffees  in  trust  for  such 
parish  or  union,  or  for  the  parishioners,"  &c.  (Thc^^ 
argument  on  the  other  points  is  omitted.) 

Petersdorffi  contra.  In  Aldanian  v.  H^eate  (c)  it  wa^^ 
contended  that  stat.  59  G.  3.  c.  12.  s.  17.  lefl  it  optiona^-^ 
in  the  parish  officers,  whether  they  would  take  the  pro— — 
perty  or  not:  but  the  Court  held  that  there  was  nc^v 
discretion,  and  that  the  property,  by  the  statute,  vestec^v 
absolutely.     Their  language  on  this  point  is:   <<Tha^i^ 

(a)  10  B.  j-  C,  885.  {h)  8  Sim.  629. 

(c)  4  Af.  {-  IT.  704. 
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question  has  been  ingeniously  argued  before  us ;  we  do  QueenU  Se/uh. 

not,  however,  consider  it  as  being  res  Integra,  inasmuch  ]___ 

as  it  has  been  decided  by  the  Court  of  Queen's  Bench  Roxbail 
tkit  tiie  statute  does  apply  in  all  cases ;  and  as  the  agree-  Mvw. 
■est  here  is  a  grant  of  property  to  be  used  for  a  poor- 
hoQS^  we  think  it  is  within  the  provisions  of  the  statute, 
lod  accordingly  that  the  property  is  vested  in  the  over- 
men ibr  the  time  being."  Here  the  object  is  clearly 
that  the  profits  of  the  land  shall  be  applied  for  parochial 
pnposes :  the  churchwardens  are  annually  to  account  to 
(he  parishioners :  in  effect,  nothing  is  given  to  the 
trustees  but  the  pure  legal  estate.  In  Ex  parte  AnneS'^ 
lq[a)  there  were  feoffees  in  trust  for  the  relief  of  the 
poor  of  a  parish:  and  it  was  held  "that  the  charity 
tttites  were  taken  out  of  the  feoffees  by  the  stat.  59  G.  3* 
<^13.  j;  17^  and  vested  in  the  churchwardens  and  over- 
ieeri  of  the  parish.^  The  cases  in  this  Court  are  uni- 
fivmly  to  the  same  effect ;  Doe  dem,  Higgs  v.  Terty  (6), 
Doe  dem.  Hcbbs  v.  CockeU  (r),  Dae  dem.  Edney  v.  jRiY- 
te [i\  The  dictum  from  In  re  Paddington  Charities  {e) 
cnmot  be  considered  as  controuling  these  authorities  so 
bras  to  destroy  the  application  of  the  statute  to  a  case 
vhere,  as  here,  the  trusts  are  entirely  parochial*  [^Lyd" 
<^.  Here  the  trusts  are  special :  certain  families  are 
•Mowed  to  reside  rent-free.]  {Petersdorff  was  then 
"topped  by  the  Court.) 

^^^  Denman  C.  J*     We  must  act  on  the  decisions 

***4  have  settled  that  the  churchwardens  and  over- 

^'^  linst  be  considered  as  owners.     There  is  no  trust 

^^>    9r.^  a  Ejch.  350.  (b)  A  A.^  E.  274. 

^*^>    AA.§i:  E.  478.  (rf)  7  Q.  B.  976.  980.  983. 

^^^    8fiifii,629. 


392 


Q.  B.  HILARY  TERM, 


yohuue  VIII, 
1846. 

.MuxT. 


here  beyond  that  which  is  contemplated  by  giving  to  tb 
parties  named  in  the  conveyance  the  character  c 
trustees.  They  have  that  general  character  only.  Th 
only  argument  which  can  be  urged  for  an  opposite  con 
struction  is  that  arising  on  the  word  *' sufficient"  i 
jtect.  17,  from  which  it  is  inferred  that  the  churd 
wardens  are  not  necessarily  to  be  named.  But  the  wor 
is  there  used  merely  to  avoid  the  difficulty  arising  froi 
the  parish  officers  being  a  fluctuating  body:  and  tb 
provision  does  not  exclude  the  necessity  of  treatin 
them  as  the  owners,  but  only  enables  parties  to  d< 
scribe  them  in  the  form  there  given. 


Patteson  J.  Doc  dem.  Jackson  v.  Hiley  {a)  has  oAe 
been  attacked ;  but  I  think  it  has  never  been  overruled 
indeed,  it  has  often  been  upheld,  particularly  in  Aldr 
man  v.  Neatc  (6).  The  enactment  has  been  held  to  t 
not  merely  prospective,  and  not  confined  to  building! 
lands,  &c.,  afterwards  to  be  conveyed,  which  the  parisi 
officers  "  are  hereby  empowered  to  accept,**  but  to  in* 
elude  also  ''all  other  buildings,  lands,"  &c.,  ''belonging 
to  such  parish."  Now  I  think  that  we  have  already  hid 
the  meaning  of  the  word  "belonging**  discussed,  and 
have  held  that  it  applied  to  all  cases  where  the  lands 
were  given  for  the  use  of  the  parish  generally  (f),  thoagh 
not  to  those  where  the  trusts  were  for  purposes  not 
entirely  parochial.  But  I  find  no  trusts  of  the  latter 
sort  in  this  case.  The  trusts  are  for  the  "repair  of  th« 
parish  church,"  "and  for  the  benefit  of  the  said  parish*. 
So  far,  the  trusts  are  entirely  parochial.     Then  follow 


(a)  10  B.i  a  885.  (b)  4  M.  ^  Wi  704. 

(c)  See  the  judgmentf  of  PaUeson  and  Coleridge  Js.  in  JDoe  dem, 
T.  TVny,  4  -4. 4  ^,  274. ;  AUason  v.  Stark,  9  ^.  j  J^.  955, 
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the  words  *'accordinir  to  the  intentions  of  the  several   Queen's  Bench. 

1 846 
chlritaUe  persons  who  gave  or  devised  the  said  pre-  1_ 

niwi  respectively."     I  do  not  well  know  what  these       Rumball 

lodsmeaD.     The  part  pointed  out  by  Mr.  Lydekker        Munt. 

^H  to  residence  of  certain  families  rent-free)   is  merely 

^kscriptive  of  the  premises.     I  am  therefore  of  opinion 

iht  the  purposes  here  are  entirely  parochial,  and  the 

.poperty  vested  in  the  parish  officers. 

Cqleeiooe  J.  It  is  too  late  now  to  argue,  as  the 
levned  counsel  for  the  plaintiffs  has  done,  that  the 
vatiDg  of  the  property  is  merely  optional.  The  words 
''empowered  to  accept,  take  and  hold,"  are  not  indeed 
oidiimrily  equivalent  to  words  absolutely  enacting  that 
property  shall  vest:  but  I  think  they  are  enough,  in 
tiiii  statute,  to  justify  the  construction  put  upon  them* 
Looking  at  the  decisions  in  Dae  dem,  Higgs  v.  Terry  {a) 
nd  Alderman  ▼•  Neate  (i),  we  must  say  that  the  parish 
oSoers  are  to  hold  this  property :  if  they  are  to  hold, 
tkre  cannot  be  other  parties  in  possession.  Can  we 
i^  that  one  set  of  owners  are  to  be  plaintiffs  in  eject- 
ONot  and  another  set  plaintiff's  in  an  action  for  use  and 
oeeopation  ?  We  must  hold  that  the  property  vests  for 
d  purposes,  if  for  any,  in  the  parish  officers.  Then, 
>ito  the  extent  of  the  trust.  Without  referring  at  pre- 
•«at  to  the  words  relied  upon  by  Mr.  Lydekker,  we  are 
to  k)ok  to  the  general  object.  We  have  not  to  select  a 
puticalar  part  of  the  premises  as  belonging  to  the  parish. 
Ailni  been  said  here  before  {c\  the  word  "  belonging" 
ii  to  have  a  popular  not  a  technical  meaning:  techni* 


.(«)4il.irJff.274.  {h)^M.i  r.70^ 

(0  6ee  iuit«,  p.  393*1  note  (c), 
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cally,  lands  cannot  belong  to  a  parish.  Then  the  i 
question  here  is,  whether  there  are  special  trusts. 
Lofdekkcr  points  out  that  certain  families  are  descr 
as  being  allowed  to  reside  rent-free.  But  it  is  not  ] 
vided  that  they  shall  be  allowed  to  reside  rent-fi 
the  words  occur  merely  by  way  of  description  of 
parcels ;  and  therefore  they  raise  no  special  trust. 

Judgment  for  defendant 

(a)   Wightman  J.  was  absent. 

8ee  UthwaU  ▼.  EUcins,  13  1/.^  W,  772.     And  see  the  next  cm 


The  following  case,  decided  in  Michaelmas  vacatt 
18479  may  properly  be  inserted  here. 


[Saturday,       Thc  Churchwardeiis  and  Overseers  of  the  Pc 

December  1 1th,  o       -kt  ta 

1847.]  of  St.  Nicholas,  Deptford,  against  Sketchu 


tioned  {a).  By  consent  and  a  Judge's  order,  after  m 
joined,  the  following  case  was  stated  for  the  opinioQ 
this  Court :  and  the  above  mentioned  sum,  which  b 
been  paid  into  court,  was  ordered  to  abide  the  decisis 


In  1 749,  land     T|  EBT.  The  action  was  brought  to  recover  1 8/!>  Qfc  9 

was  conveyed        -*-^     r       -i  i  .•  r 

by  deed  to  for  the  usc  and  occupation  of  premises  compra 

t^st^p^rmit    *"  ^^^  indenture  of  March  27lh,  1 749,  hereinafter  HM 

the  church- 
wardens and 
overseers  for 
the  time  be- 
ing of  a  parish 
to  receive  the 
rents  &c.  to 
and  for  the  use 
and  beneSt  of 

the  poor  of  that  parish :  and  the  deed  gave  the  trustees  for  the  time  being  power  is  b 
for  twenty  one  years. 

Held  that,  although  the  tnisU  were  general,  still  the  legal  estate  was  not  vested  ill 
parish  officers  by  stat  .^9  G.  3.  c.  13.  «.  17. ;  because  tliere  were  known  existing  tfi* 
under  the  deed,  and  the  provisions  of  the  statute  were  insufficient  to  devest  their  tatat^ 

(a)  The  action  was  first  brought  against  ThovMs  JerMna:  bat,lt^ 
claiming  any  interest  in  the  subject  matter,  and  alleging  that  tbi  i4| 
thereto  was  claimed  by  tbe  Rev.  Alexander  Everingkam  SktUti^t 
Judge's  order  was  made,  staying  proceedings,  and  substitnting  SMtA 
•s  defendant  for  Jenkins,  who  paid  the  money  demanded  into  court. 
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By  an  indenture  of  bargain  and  sale,  bearing  date  Qyeen*t  BeMh. 
S7th  March  1749,  duly  executed  and  enrolled  in  Chan-      " 


C07,  between  Sir  John  Evelyn,  therein  described  as  of  ^^'^^^^^^^^ 
Wootion  in  the  county  of  Surrey,  Bart.,  of  the  one  part,  "' 

od  John  Evelyn,  son  and  heir  apparent  of  the  said  Sir 
•Ms  Evefyttf  BarU,  and  the  Rev.  Thomas  Anguish,  vicar 
cfthe  parish  church  of  S/«  Nicholas,  in  Deptford,  in  the 
coonty  of  Kent,  clerk,  of  the  other  part,  the  said  Sir  J. 
Myn,  for  the  purposes  and  considerations  therein  men- 
tioned, did  grant,  bargain  and  sell  unto  the  said  John 
£0^  the  son  and  Thomas  Anguish,  and  their  heirs,  a 
certain  piece  or  parcel  of  garden  ground  therein  de- 
scribed, &c. ;  to  hold  the  same  unto  the  said  John  Evelyn 
the  acm  and  Thomas  Anguish,  their  heirs  and  assigns, 
fcr  ever,  upon  trust  nevertheless,  and  to  and  for  the 
iateats  and  purposes,  and  under  the  provisoes  there- 
iaifter  mentioned  (that  is   to   say):     Upon  [trust   to 
pemit  and  suffer  the  churchwardens  and  overseers  of 
die  poor  for  the  time  being  of  St.  Nicholas,  in  Dept- 
firi,  to  receive  the  rents  and  profits  of  the  said  piece 
or  parcel  of  garden  ground  and  premises  to  and  for  the 
■Kind  benefit  of  the  poor  of  the  said  parish  of  St.  N, 
iaiX,  aforesaid :  And  upon  further  trust,  that,  upon  the 
decease  of  the  said  John  Evelyn  the  son,  or  of  the  said 
'fkmas  Anguish,   then  the  survivor  of  them  should 
(it  the  costs  and  charges  of  the  churchwardens  and 
overseers  of  tlie  poor  for  the  time  being  of  St.  N.,  in 
^aforesaid)  convey  the  said  piece  or  parcel  of  garden 
pound  unto  the  heir  male  of  the  body  of  the  said  Joltn 
^^yn  the  son,  or  to  the  succeeding  vicar  of  St.  N.,  in 
^aforesaid,  as  the  case  might  require,  and  so,  from 
^  U>  time  upon  every  decease  of  a  trustee,  the  sur- 
^vor  sihould  convey  the  said  premises  in  such  manner 
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roiume  rsit,'  88  that  die  heir  male  of  the  said  Mm  Evdm  tli 

ri847  "1 

'•^      and  the  vicar  of  St.  N.^  in  Z).,  for  the  time  being,  \ 
Churdiwardent  alwavs  be  the  trustees   upon   the  trusts  therao 

ofDKrrFOKD 

V.  mentioned.     And  it  was  thereby  also  declared  tl 

SSKTCMLir.  ,         ,  - 

trustee  or  trustees  for  the  time  bemg  should, 
request,  costs  and  charges  of  the  said  cburchwi 
and  overseers  of  the  poor  of  jS^.  N.j  in  D*y  let  aj 
mise  the  said  piece  or  parcel  of  garden  groniK 
premises,  to  any  person  or  persons,  for  any  te 
number  of  years  not  exceeding  twenty  one  years  u 
session  and  not  in  reversion,  by  indenture,  and  i 
best  improved  rents  that  could  l>e  reasonably  h 
gotten  for  the  same. 

Under  and  by  virtue  of  the  said  indenture,  an 
conveyance,  made  in  pursuance  thereof,  of  the 
estate  in  the  said  hereditaments  and  premises,  be 
date  28th  June  1806,  and  also  by,  under  and  by  ^ 
of  the  provisions  of  an  act  of  parliament,  madi 
passed  in  55  G.  3.  (a),  intituled  <^  An  act  for  bette 
rying  into  execution  the  trusts  of  certain  charity 
at  Deptford  in  the  county  of  Keiiti^  the  said 
ditaments  and  premises  comprised  in  the  said  inde 
of  27th  March  1749,  and  thereby  conveyed  &c.  asf 
said,  became  and  were  before  and  at  the  time  c 
passing  of  another  act  of  parliament,  made  &c«  (59 
r.  12.),  intituled  *^  An  act  to  amend  the  laws  for  tb 
lief  of  the  poor,"  absolutely  vested  in  the  Rev. 
Drakcj  D.  D  (6).,  the  then  vicar  of  the  said  parii 
St.  N.f  in  Z).,  and  his  successors  in  the  said  vicai 

(a)  Cap.  69.  Private.    It  was  agreed  that  tliis  act,  and  an  act»  46 
c.  czKii.  (ibcal  and  personal,  public),  therein  referred  Co,  should  be 
as  part  of  the  case.     Some  clauses  of  these  acts,  not  set  out  in  Ch 
ajre  stated  in  the  judgment^  post. 
(6)  See  p.  401.,  post. 
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spon  the  trusts  nevertheless,  and  for  the  ends,  intents  Queen's  Bench. 
nd  purposes,  expressed  and  contained  of  and  concern-      ^       ^'^ 
mg  the  said  hereditaments  in  the  said  indenture  of  the  Churchwardens 

^  of  DirrfORD 

nth  AforrA  1749.  ''• 

SciTcuLrr. 
After  the  passing  of  the  said  act,  55  G.  3.,  the  said  John 

Dniej  D.  D.,  as  such  vicar  as  aforesaid ,  at  the  request 

of  the  churchwardens  and  overseers  of  the  poor  for  the 

tine  being  of  Si.  N»i.\n  Z).,  granted  building  leases  of 

pvti  of  the  said  hereditaments  and  premises  for  long 

tenusofyears.     And  such  leases  contained  covenants 

\j  the  respective  lessees  therein  named  to  and  with  the 

■id  John  Drakfj   his  heirs  and  assigns,  and  his  suc- 

eessors,  vicars  for  the   time   being  of  St.  N.^  in   D., 

far  the  payment  of  the  rents  therein   reserved;  and 

adi  leases  also  contained  provisoes  whereby  rights  of 

i^entry  were  reserved  to  the  [said  Jo/inDrat€f  his  heirs! 

ad  assigns,   and  his  successors,   vicars  of   die  said. 

pirish  for  the  time  being,  in  case  of  non-payment  of 

aeh  rents  or  non-observance  or  non-performance  of  the 

nvenants  therein  contained. 

By  an  indenture  dated   16th  December  1843,   and 

Bide,  as  to  a  lease  for  a  year,  in  pursuance  of  stat. 

^fcS  Viet.  c.  21.,  between  Jeremiah  Selmes  and  WiUiam 

imtf  therein  described  as  churchwardens  of  St.  N., 

in  A,  and  James  Archer,  Jofin  DybaU  and  Ricliard 

Ikfett,  thereing  described  as  overseers  of  the  poor  of 

tk  nme  parish,  of  the  first  part ;  the  Rev.  John  Drahe 

Qd  ThomoB  Drake,  therein  described  as  the  only  sur- 

^iviif  sons,  and  William  Wickham  Drake  and  Francis 

^^ttif,  therein  described  as  the  surviving  grandsons,  (and 

d  together  the  co-heirs  at  law,  according  to  the  custom 

^  gavelkind,  of  the  said  Rev.  John  Drake,  D.  D.,  de- 

^^^,  in  the  said  conveyance  of  1806  and  the  said 
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yoiume  yjiL    Bctg  of  Parliament  named)  of  the  second  part ;  and  tl 

!_  said  defendant,  the  Rev.  A.  E.  Sketchlei/^  clerk,  tberei 

^o*f"DM^^»u'  described  as  then  vicar  of  St.  N.,  in  Z).,  of  the  third  pari 
"'  the  said  hereditaments  and  premises  were  duly  come^ 

and  assured  by  the  said  John  Drake  (the  party  to  tl 
now  stating  indenture)*  Thomas  Drake^  William  Wiekia 
Drake  and  Francis  Drake^  at  the  request,  and  with  tl 
privity,  consent  and  approbation,  of  the  said  sever] 
churchwardens  and  overseers  of  the  poor,  parties  tberei 
of  the  first  part,  unto  and  to  the  use  of  the  said  A*  1 
Sketchley^  his  heirs  and  assigns,  upon  the  trusts^  an 
for  the  same  estates,  ends  and  purposes,  and   nndi 
the  same  powers,   provisoes,   declarations  and  agre< 
ments,  as  were  by  the  said  indenture  of  27th  JUisrna 
1749  declared  concerning  the  same,  and  were  then  ex- 
isting*    No  notice  of  his  desire  to  be  joined  in  the  trmt 
has  been  given  by  any  heir  male  of  the  said  John  EvAfU 
the  son,  in  pursuance  of  the  statute  55  G.  $•  c.  69  (a). 

The  rents  and  profits  arising  from  the  said  here- 
ditaments and  premises  have  been  from  time  to  time 
distributed  amongst  the  poor  inhabitants  of  the  parish 
not  receiving  parochial  relief,  and  not  otherwise,  in  aid 
of  the  parish  rates,  or  for  the  general  purposes  of  the 
parish. 

The  Rev.  A.  E.  Skeichlei/,  when  the  rent  now  in  ques- 
tion accrued  and  became  due,  and  before  and  at  the  time 
of  the  commencement  of  the  action,  was,  and  still  is,  vicar 
of  jS^.  N,,  in  D.  And,  by  virtue  of  the  several  herein- 
before recited  indentures,  and  of  the  said  acts  of  46  ft 
55  G.  3.,  the  said  hereditaments  and  premises  were,  and 
are  now,  vested  in  the  said  A.  E.  Skelchley^  as  such 
vicar,  upon  the  trusts  contained  in  the  said  indenture  of 

(a)  Set  the  judgment,  pp.  401, 402.>  poit« 


F 
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27th  March  1749 ;  and  he  was  and  is  the  party  entitled   Qufen^s  nench. 

Co  exercise  all  the  powers  and  perform  all  the  duties  and    _]: '-' 

trusts  granted  and  imposed  by  the  said  last  mentioned  Churehwardens 
indenture  and  the  said  statutes,  unless  the  same  have  v. 

Skktchliy. 

been  devested,  altered  or  transferred  by  stat.  59  G.  3. 
c  12.  s.  17. 

The  churchwardens  and  overseers  contended  that,  by 
that  act,  sect.  17,  the  legal  estate  in  the  said  heredita- 
ments and  premises,  and  the  right  to  the  rent  in  dispute, 
were  vested  in  them ;  and  that  the  operation  of  the  pro- 
vittons  of  that  act  was  to  devest  the  vicar  of  any  estate 
i      sad  interest  in  the  said  hereditaments  and  premises,  and 
A     IrtnsEer  them  to  the  churchwardens  and  overseers. 

The  vicar  contended  that  the  estate  &c  in  the  said 
iMcditaments  &c.  vested  in  him,  as  the  vicar  for  the 
^  being,  by  the  said  indentures  and  by  the  statutes  of 
M  ic  55  6.  3.,  was  not  devested  nor  in  any  manner 
tSected  by  the  enactments  of  stat.  59  G.  3.  c.  12.  s.  17. 
The  question  for  the  opinion  of  the  Court  was  whether, 
Oder  the  circumstances,  the  legal  estate  and  interest  in 
^said  hereditaments  and  premises  still  continued  vested 
^  the  vicar  for  the  time  being  of  the  said  parish  of  SL 
K'mD.^  or  were  vested  in  the  churchwardens  and  over- 
it^  of  the  said  parish  under  stat.  59  G.  3.  c.  12.  5.  17. 
Should  the  Court  be  of  the  former  opinion,  judgment 
*ii  immediately  to  be  entered  for  the  defendant,  who 
*tt  to  be  entitled  to  receive  out  of  Court  the  sum  of 
lU.  Qi.  gd.;  but,  should  the  Court  be  of  the  latter 
^finioii,  judgment  was  to  be  entered  for  the  plaintiffs 
^thout  costs,  and  they  were  to  receive  the  soid  sum  &c. 
The  case  was  argued  in  Trinity  term,  1S47(«).  The 

(*)  hm  Sth.    Before  Lord  Dmrnan  C.  J  >  Patteson,  Coleridge  and 
^0^  VIII.   N.  S.  n  D 
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Volume  nil,  cases,  and  the  points  discussed,  are  noticed  so  fully  i 

^        '-*  the  judgment  of  the  Court  that  a  detailed  report  of  tl 

^of^DiiSv^Rir  argument  is  considered  unnecessary. 


▼. 

Skjetchlst. 


MalinSy  for  the  plaintiffs,  cited  Doe  dem.  Jachan 
Hiley  {a) ;  Doe  dem  Higgs  v.  Terry  (i) ;  Doe  dem*  Hok 
V.  CockeU{c);  Alderman  v.  Neate{d);   GouMtooorth 
Knights  {e)  I  Doe  dem.  Edney  v.  Billett{g);  Rumball 
Munt  (h) ;  Ex  parte  Annesley  {i) ;  JUason  v.  Sia»i  (1 
j&t  re  Paddington  Charities  (/). 

Badeley^  for  the  defendant,  cited  Attorney  General 
The  Corporatioti  of  Exeter  (m) ;  Shelfbrd  on  Mortmm 
p.  629.  c.  5.  s.  8.  §  2.;  Attorney  General  v.  Garke  (n) 
The  Attorney  General  v.  Wilkinson  (o) ;  Attorney  Genm 
v.Gutch  {p\  4  Bum's  Justice^  1022.,  Chittjfs  (28th)  ei 
(p.  1315  in  ed.  29);  In  re  Cherisey  Market  {q)\  Attmwf 
General  v.  Lermin  (r) ;  The  Attorney  General  v.  Ereeman  (i). 

He  contended,  also,  that  the  churchwardens  wen 
estopped  by  their  sanction  as  parties  to  the  conveyfiioc 
of  1843,  and  cited  Co.  Lit.  352  a.^  and  Tretnvany.  Lm 
ranee  {t). 

Matins^  in  reply,  contended  that  the  deed  was  do  es- 
toppel, as  it  was  executed  after  the  passing  of  stat 
59  G.  3.  c.  12.,  under  a  misapprehension  on  the  part  o 

(o)  10  B.  4r  C  885.  (6)  ^A,iE,  274. 

(c)  AA.iE.  478.  (d)  4  If.  fr  IT.  704.  j 

(tf;  11  Jf.  j-  IT.  337.  (g)  7  Q.  B.  976. 

(A)  Ante,  p.  382.  (t)  2  K.  ^  C.  Esd^^SO. 

ijc)  9  A.^  E,  255.  CO  8  ^^  625« 

(m)  3  /?t««r/^  395.  (n)  Ambler,  422. 

(o)  1  ^eaoan,  370.  {p)  Cited,  SS^jf.  om  Jl^0rf«.6^ 

(y)  6  /Vto?,  261.  (r)  8  5im.  366. 

W  5  iVice,  425.  (/)  1  SaUc.  276. 
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die  parish  officers,  and  at  a  time  when  the  coheirs  of  Quem't  Bend. 
-^:>rake  had  no  estate.  I^^^*"'^ 

Cur.  adv.  Vult.  Churchwardeni 
of  DirrroKb 

T. 
SuTCHLXr. 

Lord  Demman  C.  J.  now  delivered  the  judgment  of 


Court 

The  defendant  claims  to  bold  the  lands  in  question 
^^  a  special  trustee  of  a  charity  founded  in  March  174*9. 
^Hie  trusts  are^  to  suffer  the  churchwardens  and  over- 
seers to  receive  the  rents  to  and  for  the  use  and  benefit 
^tf  the  poor  of  the  parish.     By  the  original  foundation 
deed  the  trustees  for  the  time  being  had  power  to  lease 
for  twenQr  one  years  in  possession  at  the  besl  improved 
rent     By  a  local  act,  46  G.  3.  c.  cxliii  (a),  reciting  that  it 
would  be  beneficial  if  the  trustees  Jar  the  time  being  were 
enabled  to  grant  long  leases.  Sir  Frederick  Evelyn  and 
hkn  Drakey  then  vicar,  their  heirs  and  assigns^  were 
CDabled  to  grant  building  leases  for  ninety  nine  years. 
The  original  foundation  deed  had  provided  that  the  heir 
y^  of  ike  founder^s  son  John  Evelyn,  and  the  vicar  Jar 
tktiate  being,  should  be  always  the  trustees ;  but,  by  an 
Kt  passed,  55  G.  3.,  c  69.  (Sir  John  Evelyn^  the  then 
^  male,  being  non  compos  mentis),  the  legal  estate 
*ii  Tested  in  John  Drake,  the  then  vicar,  as  such,  and 
to  viiccessors  in  the  said  vicarage  during  the  lunacy  of 
*  mid  Sir  John  Evelyn.     The  second  section,  how- 
^  enacts  that  the  person  who  for  the  time  being 
^Id  answer  the  description  of  heir  male  of  the  said 
«^  Eoelyn,  if  desirous  of  being  joined  in  the  trust, 
*^!ght  at  any  time  give  three  months'  notice  to  the  vicar 
^  tbe  time  being,  who  would  then  be  bound  to  convey 

(*)  "  For  enabliDg  the  trustees  of  charity  lands  at  JDeptford,  in  tlie 
^^^olKeni,  to  grant  building  leases  thereof:" 

D  D   2 
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Volume  viir,    ^q  \^[p^ .  ^j^^^  by  g^g^^  3^  ^ny  act,  deed  or  assof 

! —  done  or  made  by  the  vicar  alone,  after  three  mic 

of"SBFTFORD*  "eglcct  to  coHiply  with  the  requisition,  would  be  ' 
SxBTcuLxr.  ^"^»  ^"  ^^^^  ^^  "°  *"^'*  notice,  or  so  often  as  sucl 
male  shall  be  minor,  lunatic,  beyond  seas,  undei 
legal  disability,  or  refuse  or  become  incapable  to  1 
the  trusts,  the  vicar  may  act  alone.  By  the  fifth  8C 
the  churchwardens  and  overseers,  on  receipt  of  the  1 
are  to  pay  the  same  to  the  treasurer  of  the  poor 
for  the  time  being,  to  be  applied  by  the  governor! 
directors  of  the  poor  conjointly  with  them  accordi 
the  fnists  of  the  original  Jbundaiion  deed.  Independ 
of  title  under  this  statute,  the  defendant  claims  c 
a  conveyance  in  1843,  from  the  coheirs  of  John  D 
with  the  consent  of  the  churchwardens  and  oven 
to  the  use  of  himself,  his  heirs  and  assigns^  upoi 
trusts  of  the  original  foundation  deed.  No  notice 
been  given  under  stat.  55  G.  S.  c.  69.  by  the  heir 
of  John  Evelyiu 

The  case  finds  in  substance,  and,  as  between  1 
parties,  we  are 'to  take  it,  that  the  defendant  is 
entided  (and,  if  well  entitled,  it  must  be  as  tniste 
the  performance  of  the  original  trusts,  and  those 
grafted  on  them  by  stat.  46G.  S.)>  unless  his  title  is 
placed  by  the  operation  of  stat.  59  G.  S.  c.  12.  ^.  17.: 
on  this  the  lessors  of  the  plaintiff  rely,  contending 
in  all  cases  where  the  land  is  freehold,  and  the  ti 
are  general  for  the  benefit  of  the  parishioners^  so 
in  a  popular  sense  the  land  may  be  said  to  be 
to  the  parish,  the  statute  vests  the  legal  estate  if 
churchwardens  and  overseers  of  the  parish  as  a  1 
corporate.  The  defendant  contends  that  in  no  case 
the  statute  operate  where  the  legal  estate  is  acti 
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ted  in  a  known  exbtins:  trustee  or  trustees ;  and  that  Qi*rni'i  Bench, 

fl 847  1 

Z.    St II  events  it  does  not  operate  where  the  trusts  are      *-         '-^ 
pecial.  which   he  asserts  to  be  the  case  in  the  pre-  Cimrciiwurdens 
;ent  instance;  for  that  a  trust  Tor  the  benefit  of  the  poor  v. 

SfiETCHLEr. 

s  &  trust  limited  to  such  poor  as  do  not  receive  paro« 
cliial  reliefi  constituting  therefore  a  special  and  limited 
class  of  objects. 

T^lie  latest  case  on  this  subject  is  Rmiball  v.  Munt  {a). 
There  the  trusts  appear  by  the  last  conveyance  to  have 
l)eexi  to  receive  and  take,  or  to  permit  and  suffer  the 
churchwardens  for  the  time  being  yearly  for  ever  to  re- 
ceive and  take,  the  rents  &c.,  for  the  repairs  of  the  parish 
church,  and  for  the  benefit  of  the  poor  of  the  parish,  so  as 
the  Tents  &c.  have  been  usually  or  lawfully  applied,  and 
according  to  the  intentions  of  the  several  charitable  per- 
sons who  gave  the  premises  respectively.     It  appeared 
also  that  among  the  premises   were  four   messuages, 
wherein  it  was  stated  in  the  conveyance  "  poor  families'' 
were  "permitted  to  dwell  rent  free."    For  the  last  seven 
years  the  defendant  had  paid  rent  to  the  vestry  clerk. 
In  that  case  botli  points  were  made  on  which  the  de- 
fendant now  relies,  that  the  trusts  were  special,  and  the 
trustees  in  existence.    This  Court,  however,  determining 
that  the  trusts  were  general,  decided  that  the  parish 
officers  alone  could  sue  for  the  rent,  and  did  not  regard 
^"C  known  existence  of  the  trustees  as  preventing  the 
^ration  of  the  statute.     If,  therefore,  that  case  was  in 
*'l  points  rightly  decided,  it  governs  the  present :  and 
we  have  in  effect  been  called  on  by  the  defendant's 
counsel  to    review   that  decision.      Certainty   in   the 
law  is  of  such  paramount  importance,  that  a  decision, 

(a)  Antd,  p.  S82. 
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Volume  viiL  although  questionable  in  itself,  which  has  been  ac- 
__L__.  —  quiesced  in  by  the  co-ordinate  Courts,  and  has  been 
Churchwardens  acted  on  as  law  for  any  considerable  period  of  time, 

of  Deptford  -^  r  ' 

V-  may  be  better  left  for  correction  to  some  superior  and 

Sketchlzt. 

more  authoritative  tribunal  than  departed  from  by  the 
same  Court  in  subsequent  cases ;  but,  if  these  circum- 
stances do  not  exist,  and  we  should  be  satisfied  on  re- 
consideration that  our  earlier  decision  was  erroneous, 
there  is  nothing  which  should  prevent  us  from  so  d&» 
daring,  when  the  same  circumstances  again  present  & 
case  for  our  decision.  We  have  therefore  thought  it 
more  satisfactory  not  to  preclude  the  present  inquiry. 

Two   points,    it   will   be  observed,    are  alleged   to 
be  cardinal :  the  special  nature  of  the  trusts ;  the  exist- 
ence of  the  special  trustees.     Of  these  we  think  tb« 
first  does   not  arise   in   the   present  case.     Whethe^ir, 
under  a  trust   ^^  for  the  use  and  benefit  of  the  po^^z^r 
of  the  said   parish,"   all   the  poor  persons,   receiviKirig 
relief  from  the  poor  rate  or  not,  be  proper  objec 
or  only  the  latter,  it  seems  to  us  that,  in  the  latter 
as  well  as  in  the  former,  the  trusts  are  sufficiently  j 


neral   to   bring  the  case  within  the  operation  of  ^^Khe 
statute.     In  the  cases  relied  on  for  a  diiFerent  constr^HWC- 
tion  it  will  be  found  that  the  trusts  either  wholly  or         in 
part  are  such  as  limit  the  discretion  of  the  trust<      ^es, 
confine  them  to  special  objects  or  special  modes  of        re- 
lief, the  latter  being  such  as  could  not  properly  fall       on 
the  general  parochial  fund  if  there  was  no  such  ^  K«- 
ritable    fund.      Thus,    in    the    Attorney    General       ^* 
Lenoin  [a)  the  trusts  were,  among  others,  the  "  bind  injf 
one  poor  ioy,"  not  boy  or  girl,  "apprentice  in  ^ach 
year,"  and  "  instructing  the  poor  of  the  parish  :  "  in  the 

va)  8  Sim,  366. 
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dingUm  Charities  case  (a),  the  purchase  of  bread  and  QmeetCi  Bench. 
sse  to  be  distributed  among  the  poor  at  Christmas :      ^        '■* 


tUason.  y.  Stark (b),  "the  better  relief  of  the  most  ^^^^^^ 
r  and  needy  people  that  be  of  good  life  and  con-  ▼• 

Bation,''  inhabiting  within  the  said  parish,  "  and  the 
idog  forth  one  poor  boy  or  more,  being  of  the  said 
riih,  to  be  apprentice  or  apprentices,"  the  moiety  to 
I  poor  "  to  be  paid  to  them  every  half  year  SfCy  at 
din  the  church  or  porch  thereof."  Where  the  only 
rtincdon  is  the  actual  receipt  of  parochial  relief,  it 
obnoas  that  the  result  is  the  same  as  if  it  did  not 
ast;  the  fund  helps  to  keep  o£P  the  rate  those  who  it 
faored  would  otherwise  be  at  least  temporarily  on  it: 
i>  in  aid  of  the  parochial  funds ;  and  the  land  which 
^Boes  it  may  therefore  properly  be  said,  in  the 
>pai>r  sense  in  which  the  statute  must  certainly  be 
Mmed,  to  belong  to  the  parish.  In  this  holding 
e  differ  from  no  decision,  and  we  agree  with  many, 
Uch  it  is  unnecessary  in  this  part  of  our  judgment  to 
feto. 

'fbe  second  point,  that  the  statute  does  not  vest  the 
pl  estate  in  the  parish  officers,  where  there  are  known 
^>stees  in  existence,  will  require  more  consideration. 
■^  seventeenth  section  of  the  statute  (^),  on  which  the 
'^le  turns,  enacts  that  all  buildings  &c.,  which  shall 
'  parchased  by  the  churchwardens  &c.  under  the 
Aority  and  for  any  of  the  purposes  of  the  act,  shall 
conveyed  to  them  and  their  successors  in  trust  for 
^  parish ;  and  such  churchwardens  &c.  and  their  sue- 
^n  ^^shall  and  may  and  they  are  hereby  empowered  to 
Dept,  take  and  hold,  in  the  nature  of  a  body  corpo- 

■)  In  re  PadSmflon  CharUies,  8  SStn,  629.  ;  S,C.7  L,  J.  (N.  S,)  Eq, 

44.    The  latter  report  is  dted  above. 

^)  9J.4;  B.  255.  (c)  Ant^,  p.  387.,  note  (d), 
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VrJume  viii,  rate,  for  and  on  behalf  of  the  parish,  all  such  buildings" 
^         '^      &c., "  and  also  all  other  buildings^  lands  and  hereditamenii 

ciuiixh  warden*  belonging  to  stich  parish:'  The  former  part  of  the  sentence 
V.  is  entirely  prospective ;  it  regai:ds  future  purchases  and 

leases ;  it  is  addressed  to  the  conveying  party  as  well  as 
to  the  grantees ;  and  these  last  it  not  merely  empowers 
to  take,  but  throws  upon  them  the  obligation  of  taking 
in  a  certain  capacity  and  with  certain  trusts ;  and  it  is 
confined  to  buildings  &c.  taken  under  the  authority 
and  for  any  of  the  purposes  of  the  act.  The  latter 
part  of  the  sentence,  which  seems  to  have  been  an 
afterthought  engrafted  on  the  original  scheme  of  the 
section,  is  merely  retrospective;  it  is  confined  to 
property  already  in  some  sense  belonging  to  the  parish ; 
much  of  the  preceding  part,  to  which  it  is  grammati- 
cally appended,  is  therefore  inapplicable  to  it.  So  much 
of  it  as  is,  if  it  be  separated  from  the  rest,  will  run  thus; 
*^  The  churchwardens  &c.  shall  and  may,  and  they  are 
hereby  empowered  to  take  and  hold,  in  the  nature  of 
a  body  corporate  on  behalf  of  the  parish,  all  buildingSi 
lands,  and  hereditaments  belonging  to  the  parish." 
However  we  limit  the  meaning  of  the  words  '^  all 
buildings  &c.  belonging  to  the  parish,"  within  those 
limits  it  cannot  be  contended  that  the  statute  is  merely 
enabling :  besides  the  obvious  inconvenience  of  leaving 
to  the  parish  officers  an  option  to  take  or  not  that 
which  the  statute  intended  them  to  take,  the  words 
will  not  bear  that  meaning.  The  parish  officers  "  doll 
takc^*  — this  casts  the  duty  on  them ;  and  they  "  are  emr 
pomired  to  take,* — this  gives  them  the  legal  capacity  for 
performing  it.  It  would  be  conceded  probably  that  \a 
a  case  where  the  trusts  were  general  for  the  parish 
benefit,  and  the  trustees  were  all  dead,  and  no  repre- 
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teotatiTe  could  be  found,  the  parish  officers  coidd  not  QnmCt  Bench. 

repudiate  the  legal  estate  and  the  attendant  trusts;  the    _  •- j*_ 

Swrmer  would  vest  in  them,  and  the  latter  be  cast  on  Churchwardens 

of  DirrroRD 

tbem,  without  any  act  of  their  own,  with  no  power  of  v* 

SstTcnLir. 
refbsal  in  them,  by  the  mere  operation  of  the  statute. 

If  this  be  so,  the  defendant  must  be  driven  to  con- 
tend that  lands  &c.  are  not  belonging  to  the  parish  in 
the  sense  of  the  statute  if  the  legal  estate  be  vested  in 
kixnm  existing  trustees,  or  that  those  words  must  be 
nad  with  this  implied  addition,  ^*  whereof  there  are  no 
existing  trustees,  or  none  that  can  be  found,"  in  order  to 
taice  such  a  case  as  the  present  out  of  the  operation  of 
tbe  statute.  The  difficulty  in  assenting  to  this  latter 
proposition  seems  to  be,  that  it  puts  a  large  limitation 
00  words  in  themselves  unambiguous,  while  there  is 
nothing  in  the  context  of  the  section,  or  the  general  pro- 
Tisioiis  of  the  statute,  which  manifests  any  clear  intention 
in  the  legislature  so  to  narrow  the  meaning  of  its  own 
liogDage.  In  AUason  v.  Stark  (a),  Patteson  J.  is  reported 
to  have  asked,  in  the  course  of  the  argument  :  ^^  If  it 
WIS  intended,  in  all  cases,  to  tranfer  the  legal  estate  to 
the  parish  officers,  why  not  at  once  enact  in  express 
terms,  that  it  should  be  so  transferred  ?  "  A  very  per- 
tinent question  certainly ;  but,  if  we  limit  them  to  the 
Knse  contended  for  by  the  defendant's  counsel,  the 
•question  may  equally  be  asked,  why  not  enact  that 
>cose  in  express  terms?  No  words  declare  that  the 
<*'ly  mischief  to  be  remedied  was  the  case  of  property 
''doQging  to  the  parish,  which  it  was  difficult  to 
**oege,  or  protect,  or  recover,  for  want  of  strict  title  in 
"If  known  person.  No  doubt  that  case,  as  it  is  within 
^  words,  so  it  was  also  within  the  intention  of  the 

1(a)  9J.^E,  2C2. 
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Foiume  viiL  legislature ;  and  it  is   very  convenient  so  to  pn 

^         -I       for  it :  but  it  may  have  been  equally  thought  c 

Churchwardeni  nient  to  provide  for  all  cases  where  the  trasb 

of  DiirroftD  ^ 

▼  generally  for  the  benefit  of  the  parish,  by  pladoj 

OKKTCBUTa 

administration  of  them  in  the  same  hands  in  whi 
the  general  law  is  placed  the  administration  c 
general  fund.  It  may  have  been  thought  that  those 
distribute  relief  to  the  poor  on  the  parish  books  i 
know  best  the  circumstances  and  character  of  thow 
either  by  temporary  pressure  or  decay  are  all  b 
them.  Much  reliance  therefore  cannot  be  plaa 
the  argument  of  intention  or  convenience  in  fiivo 
the  defendant's  limitation. 

We  attach  much  more  weight  to  the  argument 
the  section  contains  no  words  expressly  devesdi 
estate  from  living  trustees;  none  which  direct 
persons  to  convey  their  legal  interests  to  the  ( 
officers. 

There  will  always  be  a  difficulty  when  the 
lature,  dealing  with  a  matter  in  its  nature  precisi 
technical,  such  as  the  title  to  land,  or  the  vest! 
estates,  makes  use  of  merely  popular  language 
considerable  latitude  of  construction,  however  i 
venient,  becomes  necessary,  in  order  to  arrive  a 
effectuate  the  intention.  But  it  is  a  safe  rule  to  n 
that,  in  order  to  devest  an  estate,  there  should  be 
express  words  or  necessary  implication ;  to  avoid 
interference  with  existing  legal  interests,  a  more  n 
construction  than  the  words  in  themselves  might 
of  is  properly  to  be  adopted.  Where  a  foundc 
constituted  a  body  of  trustees,  and  charged  then 
the  execution  of  certain  trusts  for  the  benefit  < 
poor  of  the  parish,  however  general  in  their  n 
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I  these  trastees  are  in  existence,  and  in  the  actual   Qumu^m  Bendi. 
'harg^  of  the  trusts  imposed  on  them,  it  would  be  a      ^        '-* 
og  act  in  the  legislature  by  direct  words  to  take  ^^^"Sl;;^*^^^^ 
a  them  their  property,  and  vest  it  in  the  parish  offi-  ^- 

k;  and,  iF  it  has  only  used  words  which  may  receive 
ifficient  meaning,  and  remedy  a  great  inconvenience, 
boot  going  that  length,  we  think,  on  general  prin- 
les,  we  ought  not  to  allow  them  to  go  further.  It  is 
unreasonable  in  itself  to  say  that  property  so  cir- 
Dstanced  does  not  belong  to  the  parish.  With  the 
Deption  of  Bumball  v.  Munt  (a),  the  authorities  favour 
s  view.  They  begin  with  Doe  dem.  Jackson  v.  Hiley  (J) : 
ere  it  was  unknown  or  uncertain  in  whom  the  legal 
tite^  originally  in  the  feoffees,  was  vested;  and 
ord  Tenierden  says  (p.  894),  that  the  difficulty  of 
iding  out  in  whom  the  legal  estate  in  the  premises 
^aapng  to  the  parish  is  vested  was  the  mischief 
\iA  by  the  seventeenth  section  the  legislature  in- 
Dded  to  remedy.  The  same  fact  existed  in  Doe  dem. 
Sgp  V.  Terry  (c),  and  in  Doe  dem.  Hobbs  v.  CockeU  {d). 
Venum  v.  Neate  {e)  does  not  raise  the  precise  point : 
It  there  the  parish  officers  for  fifty  years  had  been  in 
senpttion  and  paid  the  rent;  they  were  held  liable; 
ad  the  case  was  decided  distinctly  on  the  authority 
^DoedetiL  Jackson  v.  Hiley  (i).     Allason  v.  Stark  (^) 

II  dedded  on  the  special  nature  of  the  trusts;  but, 
Q  die  particular  point  we  are  now  considering,  it  con- 
Btt  observations  by  nearly  all  the  Judges  favouring  the 
ivv  we  are  now  taking,  and  explaining  the  former 

,  in  Doe  dem.  Jackson  v.  Hiley  (J)  and  Doe  dem. 
v.  Terry  {c\  by  the  difficulty  which  existed  in 

(ff)  AdU,  p.  382.  (6)  10  B,  4r  C.  885. 

(c)  4  ^^  j;:  874.  (d)  4  ^.  4-  E.  478. 

(fl)  4  Jf.  ^  IT.  704.  (g)  9Ji.4:  E.  255. 
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viTL    them  of  ascertaining  where  the  legal  estate  of  the  ori- 


We  have  already  alluded  to  the 


ginal  trustees  was. 
ciuin  hwardcns  ^.^^gs  j,,  equitv :  and  the  decision  in  Rumball  v.  MwU  (a) 

of  DtlTKORD 

we  have  ah-eady  stated  to  be  in  favour  of  the  lessors  of 


V, 

Sketciii.ky. 


the  plaintiflf'. 

Upon  tliis  view  of  the  authorities,  and  consideration 
of  the  principle  on  which  the  statute  ought  to  be  ex- 
pounded, we  have  come  to  the  conclusion  that  our 
judgment  ought  to  be  for  the  defendant. 

Judgment  for  defendant. 

a)  Ante,  p.  S83. 


VMG. 
January  121st, 


The   Queen   agahist    The   Churchwardens  and^ 
Overseers  of  the  Parish  of  Birmingham. 

(CUELTENHAM  against  IJiRmNGHAM.) 


f\^   appeal   against   an   order  of  justices  removin^^ 
Atmc  Brcrjoti  and  her   four  children    from  th^ 
parish  of  Binnivg/iam  in  the  borough  of  Birmingham's 


TIk*  grounds 
of  nppeal 
fl;;aiiist  an  Older 
removing  a 
widow,  with 
her  children,  to 
her  maiden 

settlement,  were :  I.  Tliat  the  order  and  examinations  were  bad  and  insufficient  on  tbefrc* 
thereof  respectively.  *2,  That  there  was  no  legal  evidence  of  chargeability,  and  that  thee***" 
iniiiations  do  not  prove  relief.  3.  That  no  legal  evidence  of  relief  was  given.  4  and  S»  Tb** 
the  exnniinntions  do  not  shew  any  proper  search  for  tlie  settlement  of  the  pauper's  !»•* 
lui'-hand.  6>  That  the  justices  had  not  jurisdiction  to  remove  without  evideuce  tlat&b* 
husband  had  no  £ctt1ement,  or  none  that  could  be  discovered ;  and  that  the  order  was  ina»* 
without  such  evidence.  7.  That  the  widow  could  have  given  information  as  to  bis  settle* 
ment.  8.  I1iut  the  order  describes  tlie  eldest  son  as  legitimate,  whereas  the  evidence  O** 
which  it  was  mode  shews  him  to  be  a  bastard.     Held : 

'I'hat,  the  general  ground  of  appeal  being  followed  by  specific  ones  alleging  defects  »■* 
the  examinations,  the  appellants  could  not,  under  the  general  ground,  object  to  the  e^*" 
niinations  for  a  cause  not  particularly  specified;  as,  that  they  did  not  shew  a  lepal  faii«i>^ 
and  service  (on  which  the  widow's  settlement  depended);  or  that  the  jurat  was  imperfect- 

The    order,  dated   jivgtist  i?Gih,   1844,  purported  to  adjudicate  on  the  settlement  <J 
**  j1,  Ji.n  widow,  and  four  of  her  children,  viz.  Ilenty,  aged  nine  and  alialf  years,  Jame* 
&LC,     By  the  examinations  it  appeared  that  Henry  was  illegitimate,  and  of  tlie  ag^mC' 
tioned.     Held,  that  the  word  **  children,'*  standing  alone,  meant  legitimate  children;  aP<' 
that  Ncnri/  was  therefore  misdescribcd,  and  the  order,  as  to  him,  bad. 

The  widow,  in  her  examination,  said :  "  I  never  knew  or  saw  any  relation  of  my  liV 
husband ;  nor  can  I  tell  to  what  parish  or  place  he  belonged."  Notliing  further  appcov^ 
as  to  his  settlement.  Held,  that  the  widow  was  removable  to  her  maiden  aettlcmcnt  with- 
out further  inquiry  by  the  respondents  as  to  tlie  settlement  of  her  husband. 
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f^tmehhtre^  to  the  parish  of  Cheltenham  in  Gloucester-  Queen's  Bench. 

Aht^  the  sessions  quashed  the  order,  subject  to  the ' 

^ion  of  this  Court  upon  the  following  case.  '^'**«  Quekh 

The  examinations,  so  far  as  it  is  necessary  to   set  Tiie  ini.abit- 

aiits  of 

tncm  forth,  were  as  follows.  BiRMUfCHAM. 

**  Borough  of  Birmt/ighmn,"  &c.  "  The  examination 
>f  Jnne  Brcrxn^  widow,  now  residing  in  Grosvenor  Street 
^Wk^  in  the  parish  of  Binnvigham^  touching  her  set- 
Ifsment,  taken  upon  oath  before  us,  two  of  her  Majesty's 
lastices  of  the  peace   in  and  for  the  said  borough  of 
Bimingham  in  the  said  county  of  JVanvickj  this  26lh 
Awf  of  August    1844.      The   said   Anne  Brown  says: 
*  1  am  about  thirty  three  years  old ;  my  maiden  name 
^^9&Anne  Young.     In  the  year  1830,  being  then  an  un- 
'otmed  woman  without  child  or  children,  I  liired  myself 
lor  a  yeifr  as  housemaid  at  BL  wages,  a  month's  wages 
oramonth^s  warning,  to  Mr.  Ofily  of  St.  John's  Cottage^ 
Haietft  JRoad,   in    the    said    parish    of  CheltenJiavij 
Iwilder.     I  continued  in  that  service  fifteen  months,  and 
tbeogave  a  month's  notice,  and  left  the  same  and  re- 
^iBicd  the  whole  of  my  wages  during  the  whole  of  my 
>ttl  sendee;  and  for  the  last  forty  days  thereof  I  re- 
sided and  slept  in  my  master's  house  in  the  said  parish 
^  CkeUenhami   and  was   all    the   time   an    unmarried 
vooiao,  not  having  a  child  or  children.     I  wiis  never 
^bnrards   hired  for   and   served  a  whole  year.      In 
ve  year   1835  I  intermarried,  at  Aston  church  near 
iindt^ham^   with    my   late    husband   TJiomas  Brown^ 
tlo  died  in  March   last,  by  whom  I  have  five  chil- 
drtn,—  William^   eleven,    born    before    marriage,    in 
^ffi  1833;    Henry^   nine   and  a    half,    born    before 
BUniage,  in   December    1834;   James^    seven;    Eliza ^ 
fonjt  and  a  half;  and  Edwin^  two  years   old.      The 
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'  Volume  viiL    three  last  mentioned  children  were  bom  in  wedlodi 

*__  I  never  knew  or  saw  any  relation  of  my  late  husband 

The  QuiEM     uQr  can  I  tell  to  what  parish  or  place  he  belonged. 

The  Inhabit-    have  applied  to  one  of  the  relieving  officers  of  Birming 

Bi&MiMGaAii.     hanif  and  have  received  relief  from  the  said  parish  c 

Birmingham  weekly  in  money,  and  bread,  or  flour,  forth 

support  of  myself  and  family  for  five  months  past. 

and  my  family  are  now  actually  chargeable  to  the  sail 

peLvish  o{  Birmingham.^    Markof^  Anne  Brawn.  Swon 

before  us, 

"  C.  R.  Moorsom.     Thomas  BeiOy. 

"  Borough  of  Birmingham^**  &c.  "  The  informatioii 
&c.  "  of  William  Warner  Bynner^  taken  on  oath,"  &i 
(as  in  the  preceding  examination).  "  Who  saith  ths 
Anne  Brawny  widow,  and  four  of  her  children,  Hemrj 
aged  nine  years  and  a  half,  James"  &c.  (stating  name 
and  ages  of  the  children  Jamesj  Eliza  and  Edjein] 
*^  have  come  to  inhabit  in  the  parish  of  Birmingham  i 
the  said  borough  of  Birmingham,  not  having  gained  i 
legal  settlement  there,  nor  produced  any  certificate' 
&c.,  <^  and  that  the  said  A.  B.  hath  made  applicatioi 
to  one  of  the  relieving  officers  of  the  said  parish  o(Bir 
mingJiam  for  parochial  relief  for  herself  and  family,  anc 
that  she,  the  said  Anne  Brown,  hath,  for  five  months  hs 
past,  received  weekly  relief  in  money,  and  bread  am 
flour,  at  the  charge  of  the  said  parish  of  Birmingham 
and  that  she  and  her  family  aforesaid  are  now  actnall; 
chargeable  to  the  said  parish  of  Birmingham  :  and  there 
upon  he,  this  informant,  prayeth  that  justice  may  be  doiM 

^^  Taken,  sworn  and  acknow- 
ledged before  us,  the  day  and 
year  above  written.  J-  W^.  Warner  Bytmet 

C.  R.  Moorsom, 

Th/.  Beilhy. 
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The  case  then  set  forth  the  order  of  removal  (dated  Qm««'«  SmcL 

1846. 
iigftttf  26th,  1844),  which  recited,  in  the  usual  form,  the 1__ 

complaint  of  the  churchwardens  and  overseers  of  Bir-    *^*^  Qu"k 
•figtow,  "  that  Anne  Brawny  widow,  and  four  of  her    The  ^n^^iu 
children,  viz.  Henry^  aged  nine  years  and  a  half,  James,    BimiKaHAM. 
ieren  years,  Eliza,  four  years  and  a  half,  and  Edwin,  two 
yetrs  old,  have  come  to  inhabit  in  the  said  parish  "  &c., 
**  not  having  gained  "  &c.,  **  nor  produced  '*  &c,  "  and 
^Iiat  the  said  A.  B.  and  the  said  four  children  are  actually 
cliargeable "  &c.     The  order  then  proceeded :  "  We, 
the  said  justices,   upon  due  proof  made  thereof,  as 
'Wdl  upon  the  examination  of  the  said  A.  B.  upon 
<)«th  as  otherwise,  and  likewise  upon  due  consideration 
lud  of  the  premises,  do  adjudge  the  same  to  be  true ; 
And  we  do  likewise  adjudge  that  the  lawful  settlement 
of  them  the  said  A.  B.  and  Henry,  James,  Eliza  and 
-GAmii,  the  said  four  children,  is  in  the  said  parish  of 
OAenham,  in  the  said  county  of  Gloucester.     We  do 
^kcrefore "  &c.     The  order  then  directed  the  church- 
virdois  and  overseers  of  Birmingham,  in  the  usual 
bm,  to  remove  'Uhe  said  A.  B.  and  the  said  four 
duldrai''&c 

The  case  then  stated  the  following  as  ^^  the  grounds  of 
>ppeal  material  for  the  consideration  of  this  Court"  (a). 
1.  That  the  said  order,  and  the  examinations  on  which 
the  same  appears  to  have  been  made,  and  the  notice  of 
^^uugeability,  accompanying  the  same,  and  each  and 
(^  of  them,  is  bad  and  insu£Scient  on  the  face  thereof 
wspectively. 

5.  That  the  adjudication  of  chargeability  was  made 
^oat  legal  evidence;  and  that  W.  W.  Bynner,  the 
cximinant,  does  not  prove  on  the  face  of  his  examina- 
tion that  he  ever  gave  relief  to  the  said  Anne  Brcrni ; 

(a)  No  others  were  noticed  in  the  case. 
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Foiume  mi.    nor  does  it  appear  how  be  gained  his  knowledge  that 
any  relief  was  given  to  her  at  the  charge  of  the  siid 


'^  ^""'     parish  of  Birmingham. 

T»»  ln»»*Wt.        5^  That  no  fact  of  relief  was  legally  proved  beforethe 

BiftMiKOHAM.    said  justices  to  enable  them  to  adjudge  that  the  said 

Anne  Brawn  was  actually  chargeable  to  your  said  parisby 

or  that  she  and  her  said  children  might  be  lawfiilly  re* 

moved  by  their  order  therefrom. 

8.  That  the  said  examinations  on  which  the  said  order 
was  founded  do  not  shew  that  any  search,  inquiry  or 
endeavour  was  made  by  the  churchwardens  and  on^ 
seers  of  the  said  parish  of  Birmingham^  or  by  an;  of 
them,  or  by  any  person  or  persons  on  their  behalf  to 
discover  the  settlement  of  17iomas  Brown^  the  deceased 
husband  of  the  said  Anne  Braoon^  before  the  making  of 
the  said  order  of  removal. 

9.  That  the  said  examinations  do  not  shew  that  aif 
proper  or  sufficient  search  was  ever  made  for  the  settle- 
ment of  the  said  T.  Brown. 

10.  That  the  said  justices  had  no  jurisdiction  to  make 
the  said  order  to  our  said  parish  as  the  place  of  the 
maiden  settlement  of  Anne  Brown  without  reasonable 
and  satisfactory  evidence  being  adduced  and  given  befixe 
them  that  the  said  T.  Brown  had  no  settlement,  or  that 
his  settlement  could  not  be  discovered;  and  that  tliesaid 
justices  made  the  said  order  without  any  such  evideooft 

11.  That  the  said  Anne  Brown  could  have  given 
formation  by  means  whereof  the  settlement  of  the  sui' 
T.  Brown  might  have  been  discovered.  ' 

12.  That  the  said  order  is  bad  in  this,  that  it  describes^ 
the  eldest  son  Henry  as  if  he  was  legitimate,  whercai 
the  evidence  on  which  the  said  order  was  made  shevt' 
that  he  was  a  bastard. 
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At  the  bearing  of  the  appeal  it  iwas  objected,  on  the  QtteeiCt  Bench, 

part  of  the  appellants,  under  the  first  ground  of  appeal, [ 

A«t  it  did  not  appear  on  the  face  of  the  examinations     ^®  ^"'' 
A  at  the  pauper  Anne  Brcrmn  gained  a  settlement  by    '^'^Jj^'^r'*^" 
itaing.  and  service,  it  being  alleged  by  the  appellants    Pirhingham. 
f»«t  it  is  nowhere  shewn  that  the  service  of  the  said 
£*ui^  Brawn  in  her  examination  mentioned  was  under 
■^j  hiring  for  a  year,  nor  that  there  was  an  uninter- 
ftapted  service  for  a  year  under  any  hiring  connected 
''ith  the  hiring  for  a  year  in  the  examination  mentioned. 
I  n  answer  to  this  it  was  contended,  for  the  respondents, 
Lliflt  the  appellants  were  not  entided  under  their  said 
fint  ground  of  appeal  to  be  heard  on  the  objection  taken 
^  them ;  and,  secondly,  that  the  examination  was  legally 
*<dScient  to  support  a  settlement  by  hiring  and  service. 
'  llie  Recorder  was  of  opinion  that  the  appellants  were 
^oAIed,  under  their  first  ground  of  appeal,  to  be  heard 
00  this  objection  ;  and,  secondly,  that  the  examination 
^A^ne  Brawn  did  not  shew  a  sufficient  legal  settlement 
Djl^ng  and  service;  and  quashed  the  said  order  of 
*nio?aly  subject  to  the  opinion  of  this  Court  on  both 
*l>o«  points. 

bwas  further  objected  on  the  part  of  the  appellants, 

It  the  same  time:    1.  That  it  nowhere  appeared,  on  the 

-■ft  of  the  examinations,    that   the  said  examinations 

••'e  taken  by  or  before  any  justice  of  the  peace  having 

firiidiction  in  and  for  the  borough  of  Birmmgham^  in- 

^Ukochas  it  did  not  appear  that  the  said  C.  R.  Moorsom 

ttdr.  jBfi7^,in  the  jurat  of  the  said  examinations  named, 

*eiie  justices  of  the  peace  for  the  said  borough.    2.  That 

i  ifq)eared  on  the  face   of  the   examination  of  Anne 

Brmm  that  she  was  a  markswoman ;  and  that  neither 

JO  the  jurat  nor  attestation  of  the  examination  is  it  shewn 

fOL.  VIII.   N.  8.  £  £ 
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rdumte  fliL   that  her  examination,  as  taken  in  writing,  was  r 

*        to  her,  or  that  she  knew  the  contents  thereof. 

The  QuciN  j^  jjj  jjQ^  appear  on  the  face  of  the  examinati 
Tbelniuibii.  sufficient  or  any  search  or  inquiry  had  been 
BiutufOBAib  discover  the  settlement  of  T.  Browrif  the  husbai 
said  Anne  Brown;  nor  that  he  had  no  sei 
4.  That  it  did  not  appear  on  the  face  of  the  i 
tions  by  any  legal  evidence  that  the  said  Anm 
before  or  at  the  time  of  the  making  of  the  sai 
was  chargeable  to  the  parish  of  Birminghanu 
the  said  order  was  bad,  so  far  as  it  regarded  Hi 
son  of  the  said  Anne  Brawny  inasmuch  as  it  purp 
remove  the  said  Henry  as  legitimate;  whereas  it  a 
on  the  face  of  the  examination  of  the  said  iiwi 
that  he  was  illegitimate.  In  answer  to  the  f! 
second  last  mentioned  objections,  it  was  contenc 
the  appellants  were  not  entided,  under  their  gn 
appeal,  to  be  heard  on  them.  With  regard  to  all 
last  mentioned  objections,  the  respondents  oo 
that  the  examinations  and  order  were  sufficieo 
Recorder  was  of  opinion  that  the  appellants  were 
by  their  first  ground  of  appeal  to  be  heard  on 
two  last  mentioned  objections  taken  by  thera  to 
examinations ;  but  he  overruled  all  the  five  last  mi 
objections,  and  granted  a  case,  at  the  request  of 
pellants,  upon  all  the  points  last  aforesaid. 

If  this  Court  should  be  of  opinion  that  tli 
ought  to  have  been  quashed  by  the  Recorder,  c 
the  ground  on  which  it  was  quashed,  or  upoi 
either  of  the  other  objections  so  taken  as  afbrt 
the  appellants,  then  the  order  of  the  Court  of 
Sessions  was  to  be  confirmed  :  otherwise  to  be  \ 
and  the  order  of  removal  to  be  confirmed. 
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Sr  F,  Kelly^  Solicitor  General,  and  Greaves,  in  sup-  Q^teejCt  Bench. 

port  of  the  order  of  Sessions  (a).     Fii-st,  the  Recorder  !__. 

bdd  rightly  that  the  examinations  did  not  properly  state  '^^  ^"^ 
•Mring  and  service.  And  the  general  ground  of  appeal,  '^^,J^*'' 
if  it  were  the  only  one  affecting  the  examinations,  would  Biejumobim; 
give  efficient  notice  to  make  this  objection  admis- 
Ale:  Begina  v.  Middleton  in  Teesdale  {b).  Begina  v. 
tMlon(c)  may  be  considered  an  authority  to  the 
•ne  effect.  The  respondents  may  probably  contend 
An  the  general  ground  is  not  good  here,  because  fol- 
lowed by  special  ones ;  Begina  v.  Staple  Fitzpaine  {d) : 
ht  there,  after  a  general  objection  "  that  the  said  ex* 
OBioation  is  informal  and  wholly  insufficient  in  law,  and 
W  on  the  face  of  it,"  specific  objections  were  taken, 
■ing  also  on  the  face  of  the  examination.  The 
fMion  there  was,  whether  the  respondents  might  not 
Moaably  understand  the  specific  objections  as  ex- 
pMng  all  that  was  intended  by  the  general  one. 
hties  could  not  have  been  so  misled  in  Begina  v. 
^BUkUm  in  Teesdale  {b)  and  Begina  v.  Flockton  {c) ;  nor 
CQ  they  here.  The  objection  affecting  the  settlement 
^Anne  Brotm  arises  under  the  first  ground  of  appeal ; 
N  there  is  no  other  ground  under  which  a  question  on 
4tt  point  could  be  raised.  Whether  or  not  the  par- 
icohr  ground  of  appeal,  or  the  examination  referred  to, 
UTe  sufficient  information  to  be  acted  upon  by  the  ses- 
Q08  was  a  question  to  be  decided  by  that  Court: 
'^gima  V.  Bridgewater{e)j  Begina  v.  Kesteven  (g),  Begina 


m)  Tbe  case  wti  argued  before  Lord  Denman  C.  J.,  Patteton  and 

»)    10  ^^  JS.688.  (c)  2  Q.  B.  535. 

i)  9  0.  B.  488.  (e)  10  A,  j-  E,  693. 

^>  s  a.  ^.  8ia 

E  £   2 
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Volume  VIII.   v.  Totley  (a),  Beghia  v.  Bakewell  (b).    If,  boweite,  Vtb 
'__  Court  will  enter  into  the  inquiry,  the  decision  at  Semoof- 


The  QuHM     ^^g  right,  and  the  examination  of  Jnne  Bramn  did  not 
The  Inhabit-    sufficiently  shew  a  settlement  by  hiring  and  service.  (Tbe 
BiRMiKGBAK.  judgment,  p.  426.  post,  renders  it  unnecessary  to  rqport 
theargumenton  this  point).  The  next  two  objections  were, 
also  admissible  under  the  first  ground  of  appeal.   lotbe 
examinations  of  Anne  Bramn  and  of  Bynner,  the  justiocft 
named  in  the  jurat  are  in  no  manner  identified  witb 
those  mentioned  in  the  heading.     In  each  instance  two 
justices  may  have  taken  the  examination,  and  two  other* 
have  sworn  the  examinant :    Begina  v.  ShipUon  ufO^ 
Stour  (c)  shews  that  this  defect  is  fatal.     Again,  JsMt 
Brawn  is  a  markswoman ;  and  it  does  not  appear  by  the 
jurat  that  her  affidavit  was  read  over  to  her  and  tbal 
she  apparently  understood  it.    This  is  a  usual  form,  and 
ought  not  to  be  omitted.     [Coleridge  J.    In  this  Coort 
we  have  a  general  rule  for  it  {d) ;  but  why  are  we  to  10* 
pose  a  rule  of  practice  on  justices  of  the  peace?]  Itiitt 
rule  of  right  reason.     If  the  deposition  of  an  illitent^ 
person  ought  to  be  read  over  to  him,  the  perfonnaoeft 
of  that  act  should  appear  by  the  jurat.     [CdUriifft^. 
Every  examination  ought  to  be  read  over  to  the  iiep^ 
nent,  whether  he  can  read  or  not.]  The  present  obgedioP 
is  supported  by  the  ruling  of  Lord  Denman  C  X  10 
Bex  \\  Chappc!  (e).   iLord  Daman  C.J.   That  has  betf 
overruled  (g)."]     Another  valid  objection,  disallowed  bjf 
tlie  Recorder,  is  that  the  order  of  justices  removes  tD 
the  infant  paupers  as  the  ^^  children  **  of  Anne  BratMi 

(a)  7  Q,  B.  596.  (b)  7  Q.  B.  601. 

(c)  6  Q.  A  119. 

(d)  Easier,  SI  G  3.,  VtacocVt  RuUm,  K.  B.,  ISfi. 
(O  \M,^  Rob.  395, 

(g)  See  2  Ruts,  on  Crimes,  685.  (Sd  ed.»by  Grtaoe»)p  B.  6.C.  4.  Sit 
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m\enM&Hemy^  the  eldest,  appears  by  her  examination   Q,ueejCs  Bench, 
to  be  illegitimate.     "  Child,"  prima  facie,  means  a  child * 


honi  ia  wedlock ;  Rex  v.  W}^ke  (a),  Regina  v.  Totley  (b).     ^h*^  ^"'"' 
[Coleridge  J.     This  affects  the  present  order  as  to  the    The  lnhrf)it- 

**  *  ^  ■  ants  of 

4Xie  child  only.]     It  is  material  in  that  point  of  view,  if   Birmikghak. 

only  as  to  the  costs :  but,  further,  the  order,  though 

crnmeous,  would  have  been  conclusive  as  to  this  child, 

if  Dot  appealed  against ;   Rex  v.  Hinxwortk  (c),  Rex  v. 

Taneater  (d).     The  removal  of  the  child  as  illegitimate 

voqU  have  had   no   injurious  effect,   since  a  bastard 

Uloirs  the   mother's  settlement,  by  stat.  4  &  5  ^.  4. 

&76.1. 71*,  until  he  attain  the  age  of  sixteen  or  acquire 

t  settlement  of  his  own. 

Lasdy,  it  is  a  good  objection,  under  the  8th,  9th, 
10th,  and  1  Ith  grounds  of  appeal,  that  the  examinations 
io  not  shew  a  sufficient  inquiry  into  the  settlement  of 
Ikmas  Brawfiy  the  pauper's  husband.  It  ought  to  have 
^Mired  that  means  had  been  used  for  ascertaining  his 
settlement,  and  had  failed.  The  wife's  statement,  that  she 
CttDot  tell  to  what  parish  or  place  he  belonged,  is  nothing 
Me  than  her  inference:  had  she  been  questioned  on  the 
lolject,  which  does  not  appear  to  have  been  done,  she 
night  have  stated  facts  tending  to  a  legal  conclusion  of 
rtidi  she  was  not  aware.  Regina  v.  Pilkington  [e)  shews 
how  this  might  occur  in  a  case  of  settlement  by  hiring 
^  service.  An  analogous  case  is  that  of  charge- 
•bility,  where  the  conclusion  is  by  inference  of  law  from 
ficts  which  the  Court  ought  to  see;   Regina  v.  High 


(«)  Bur.  S.  a  264.  (6)  7  Q.  B.  596. 

(ey  Cold.  42, 

id)  Cold,  497. ;  see,  ibid.  p.  498,  note  (a)  ;  and  p.  47.     S,  a  2  Bolt, 
714.  pL898.  6th  ed. 
(r)  5  Q.  B,  662. 

£  £    9 
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Volume  viiL    Bicktngfon  (a) .     If  parishes  might  remove  to  a  wife's 

_J maiden  settlement  without  shewing  what  had  been  done 

The  QuMjf     ^Q  ascertain  that  of  the  husband,  great  facilities  would 
The  Inhabit-    ^^  given  to  abuse  and  fraud,     [il/rf/or,  contra,  being 
Birmingham,    called  upon  by  77te  Court  as  to  this  point,  cited  Rex  ▼. 
Harherton  {h)  and  Regiiia  v.  Yclvertqft  (c)].     In  Regina 
V.  Leeds  [d),  where  a  i*emoval  to  the  maiden  settlement 
was   held   good,  the  examinations  shewed  a  sufficient 
inquiry  as  to  the  settlement  of  the  husband.     The  law, 
as  stated  by  Wilmot  J.  in  Rex  v.  St,  MatlheWj  Bethnal 
Green  (e)y  is,  *^  that  the  child's  settlement  follows  that 
of  its  father,  if  the  father's  can  be  found ;  and  that  no 
recourse  shall  be  had  to  the  mother's  settlement,  till 
that  of  the  father  can  be  traced  no  further."   In  general, 
when  a  woman  marries,  her  previous  settlement  *^is 
gone,"  as  Probyn  J.  lays  down  the  rule  in  Rex  v  St 
Gileses  in  the  Fields  {g).     The  husband  is,  presumptively,         ^ 
an  Englishman  :  if  he  is  a  foreigner,  or  if,  for  any  other      "rm 
reason,   the  wife's  settlement  is  not  destroyed  at  the    ^st 
marriage,  the  reason  ought  to  be  shewn  by  those  who  ^c^ 
rely  upon  her  settlement.     In  Rex  v.  Ryton  (A),  where        m 

a  removal  to  the  maiden  settlement  was  supported,  the  . 

question  arose,  not  on  examinations,  but  on  the  finding  "^S 
of  the  sessions  in  a  special  case ;  and  reasons  appeared 
for  concluding  that  the  husband's  settlement  could  not 
be  ascertained.  The  same  observations  apply  to  /Zexv. 
Hensingham  (i).  Rex  v.  Woodsford  (A-),  which  may  be 
cited  on  the  other  side,  is  not  an  express  adjudication 
on  the  point  now  raised :  the  question  was,  under  a 


(a)  3  Q.  B,  790.  note  (a)  (ft)  13  Eatty  SI  1. 

(c)  6  Q,  B.  801.  (d)  5  (2.  B.  916. 

(tf)  Burr,  S.  C.  482.  485.  (g)  Bur.  S.  C,  2. 

(A)  CaltL  39.  (i)   Cold.  206. 
(*)  Cold.  236. 


r 
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ral«  of  quarter  sessions  that  appellants  should  begin,  QueeH*s  Bench. 
irfiat  amount  of  proof  on  their  part  was  sufficient  to   * 


require  an  answer  from  the  respondents.      Begina  v.     '^^  Qd««w 
Tehert^  (a)  was  decided,  as  to  this  point,  on  the  au-    The  inh^t- 
thority  of  Rex  v.  Harbertmi  (b) :  but  the  latter  decision  B»miiiohaic 
^utied  in  a  great  measure  on  the  particular  circum- 
stances  occurring  in  that  case;   there  was  no  discus- 
ion  of  authorities ;  and  the  case  has  not  usually  been 
*cted  upon  as  a  precedent.     If,  in  the  present  instance, 
there  had  been  some  evidence  of  inquiry,  the  Sessions 
"'ould  have  been  the  proper  judges  of  its  sufficiency; 
^^    the  examinations  shewing  none,  this  Court  will 
"*cide  against  the  order  of  removal. 

Ji^eOor  and  L  Spooner,  contr^     The  rule  established 
^    M^na  V.   Middleton   in    Teesdale  (c),    Regina  v. 
Stepfc  Fitzpaine  (d)  and  Regina  v.  Flockton  {e)  is,  that, 
^  a  general  ground  of  appeal  for  defect  on  the  face  of 
^  examinations,  appellants  may  go  into  specific  objec- 
^^s  of  that  class,  though  the  grounds  of  appeal  state 
^  objections  in  substance ;   but  that,  if  such  general 
ground  be  followed  by  specific  ones  alleging  defect  on 
the  &ce  of  die  examinations,  the  appellants  are  restricted 
to  those  grounds,  and  cannot  avail  themselves  of  the 
more  general  one  to  introduce  objections  not  specified* 
Here  the  first  ground  of  appeal  clearly  did  not  point  to 
any  deficiency  in  the  case  of  hiring  and  service  pre- 
sented by  the  examinations.     [Lord  Deiiman  C.  J.    It 
is  an  important  rule,  and  one  which  should  now  be  well 
understood,  that,  where  the  notice  of  grounds  of  appeal 

(a)  6  Q.  B.  801.  (6)  13  Eiut,  311. 

(c)  lOA^iE.  688.  {d)  S  Q.  B.  488. 


(«)  2  Q,  B.  535. 


EE    4 
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Foiume  viiL    states  a  general  objection  to  the  examinationsi  and  then 
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specifies  particular  ones,  the  appellants  shall  not  ^vail 
The  QuEEK     themselves  of  the  general  groiinil  to  go  into  a  particular 
Tiie  iiihahiu    one  not  specified.     For,  if  the  particular  objection  had 
BiRMiNGHiK.    been  pointed  out,   the  respondents  might,  upon  that, 
have  withdrawn  from  supporting  the  order;  but,  by  the 
omission  to  specify  it,  they  are  induced  to  proceed,  not 
thinking   that   it   will   be  relied  upon.     The  general 
ground  of  appeal,  here,  does  not  refer  to  the  settle* 
ment ;  nor  indeed  do  any  of  the  specific  ones  point  to 
it :  but  the  general  ground  speaks  of  the  ^'  examin- 
ations" as  "  bad  and  insufficient  on  the  face  thereof;" 
and   objections   on    the   face  of  the  examinations  are 
pointed  out  by  the  fifth  and  eighth  grounds  of  appeaL 
Therefore  you  need  not  argue  this  point  further.]    This 
decision  will  dispense  also  with  any  argument  as  to  the 
jurat  of  Anne  Brown*s  examination,  or  the  authority 
shewn  in  the  persons  before  whom  the  examinants  were  ~ 
sworn.     Then,  as  to  the  illegitimate  child,  Henry:  that«z] 
child  must,  by  stat.  4  &  5  fV.  4.  c.  76.  5.  71.,  "  have  andK 
follow  the  settlement  of  the  mother  "  ^'  until  such  chilcK: 
shall  attain  the  age  of  sixteen,  or  shall  acquire  a  settle^- 
ment  in  its  own  right."     The  order,  then,  is  correct  a^'  - 
present,  and  cannot  prejudice  hereafter.     If,  after  thF=^ 
child  attained  sixteen,  a  new  state  of  things  arose,  ren — 
dering  the  nature  of  its  present  settlement  material,  th^E 
order   of  justices,    compared    with    the    examination^y 
would  at  any  time  make  the  case  clear.     An  objection 
like   this   was   overruled   in    Regina  v.  Shipston   yp(m 
Stotir  [a).     [Coleridge  J.    Would  the  examinations  sent 

(a)  \SLaw  J.,  M.  C,  (iV.  S,),  1£8.  S,  C,  not  reported  on  this  poiat| 
6  Q,  B,  119.  The  order  (after  reciting  a  complaint  that  **  Sarah  SMiton^ 
single   woman,  and  her  illegiiimate   child,    lyuiiam^   aged  about 
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by  the  oflScers  of  Birmingham  to  those  of  Chelienham  be  Queen's  Bench. 

1846 
evidence  between  Cheltenham  and  a  third  parish  ?]     It ' 

may  be  inferred  from  Regina  v.  Sow  {a)  that  they  would     '^^  Qu"^ 
at  least  be  evidence  against  Birmingham.     But,  even    '^*  lnbrf)it- 
after  the  child  attained  sixteen,  if  the  mother's  setde-    Bikmingmam 
nient  had   not   altered,  the   child's  would   still  be  in 
Cheltenham   till    it  gained   another    settlement  of  its 
own:  therefore  the  supposed  inconvenience  on  which 
^is  objection  proceeds  is  not  likely  to  arise. 

Lastly,  as  to  the  want  of  search  for  a  settlement  of 
*e  father.  Rex  v.  Harberton  (i)  and  Bex  v.  Yelver^ 
^  (e)  are  authorities  clearly  shewing  that  respondents 
^  appellants  may  rest  their  case  upon  a  maternal  settle- 
ment if  the  evidence  raises  no  suggestion  as  to  a  settle* 
*"*«nt  of  the  father.  And,  in  Regina  v.  St.  Margaret^ 
'^^itminster  {d)^  Lord  Denman  C.J.  said  :  "  If  one  set- 
^^nieot  only  had  been  proved,  that  of  the  mother  as 
dleged  in  the  examinations,  it  might  have  been  sufH- 
^enL  But,  when  it  appeared  that  there  were  two,  and 
^e  of  them,  the  father's,  in  a  parish  as  to  which  no 
evidence  was  given,  the  sessions  were  entitled  to  say, 
you  have  shewn  that  the  father  had  a  settlement,  but 
"^ve  not  ascertained  the  parish,  therefore  the  case 
mils.»»    The  doctrine  of  these  cases  agrees  with  that 

^**^"  bad  come  to  inhabit  &c. )  adjudged  <*  the  place  of  the  legal  set- 
^^**>>eiU  of  the  said  Sarah  Sutton  and  her  said  child  *'  to  be  in  the  parish 
^  ^^thentane  upon  Stour  &c»  It  was  made  a  ground  of  appeal,  that  the 
^^'^  adjadicated  the  child's  settlement  iu  /i.  upon  S.  absolutely,  **  whereas 
^  iliimld  haTe  adjudged  and  ordered  that  as  an  illegitimate  child,  he 
"'^^  have  and  follow  the  settlement  of  his  mother  the  said  S.  S.  until 
"^  ihould  attain  the  age  of  sixteen,  only."  But  the  Court  dispensed 
'''y  vgunoent  on  the  respondents*  part  as  to  this  objection,  and  decided 
*l>iQst  them  on  another. 
(«)  4  Q.  B.  93.  (6)  13  East,  311. 

(0  6  Q.  B.  801.  (d)  7  Q.  B.  569.  573. 


424  Q-B.   HILARY  TERM, 

Foiume  Fill,   of  Rex  V.  St.  Maty,  Beverley  (a).     It  is  true  that,  if  par- 
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ties  may  allege  a  mother's  settlement  without  shewing 
Tiie  QoEEH  Yfiiy  ihe  father's  is  not  resorted  to,  frauds  may  be  com- 
The  Inhabit,    mitted ;  but  the  same  objection  extends  to  other  cases 

ants  of  ,  ,  , 

Birmingham,    in  which  parties  may  rest  on  prima  facie  proof.     [Cbfe- 
ridge  J.     Does  not  a  maternal  settlement  diiFer  in  some 
degree  from  an  ordinary  prima  facie  case  of  settlement  ? 
The  presumption  is  that  the  husband,  if  an  Englishman^ 
was  settled  somewhere.]     The  proof  of  that  settlement 
lies  on  the  party  interested  in  establishing  it,  if  no  evi- 
dence of  it  has  come  from  the  other  side.  The  present  case 
is  stronger  than  Regina  v.  Yelvertqft  (b) ;  for  the  search, 
there,  if  necessary,  would  at  least  have  been  limited  to 
London  :  here  no  limit  could  be  assigned.     In  Regina  ▼•    ^ 
iS^.  Margaret,  IVestminster  {c\  the  examinations  did  supply  ^ 
statements  by  which  a  search  might  have  been  guided  ;^ 
but  here  the  pauper  applies  for  relief  and  cannot  telE^  . 
of  any  parish  or  place  to  which  her  husband  belonged    ^ 
In  what  quarter  could  an  inquiry  have  been  commenced  *" 

The  proposition  that  a  prima  facie  case  is  made  by  ests 

blishing  a  maiden  settlement  is  recognized  in   1  No^^ 
P.  L.  293  (rf),  where  it  is  said :  "  Although  the  paupe=^ 
is  removed  as  a  married  woman,  it  will  be  sufficient  t    ^ 
prove,  in  support  of  the  order,  that  her  maiden  setdu— 
ment  is  in  the  place  to  which  she  is  removed;  and  th^e 
other  side  must  shew  a  settlement  of  the  husband  eL  ■"* 
where  to  get  rid  of  it."     And,  as  Lord  Ellenborough  o"fc>" 
serves  in  Rex  v.  Yspytty  {e\  "  If  the  respondent  pari-^i 
prove  enough  to  launch  a  prima  facie  case  of  settlemecal^ 
is  It  necessary  that  they  should  prove  more?     MulsI 
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tkj  go  on  to  call  witnesses  at  the  hazard  of  having  that  QuMn'f  Benek, 

which  is  already  proved  defeated  ?  "    It  is  true  that  Bex  ' 

%Harberton  {a)  was  decided  without  express  reference  to     "^^  Qo»«k 

iothorities;  but  the  principle  of  the  decision  is  aflBrmed  The  Inhabit- 

ants  of 
ttk  etrlier  cases,  which  the  Court  probably  had  in  view.    Bikmimohaii. 

Thus,  in  Bex  v.  Westerham  (6),  where  two  justices  had 

^^emoved  a  married  woman  to  her  maiden  settlement,  and 

tt  qjpeared,  by  a  case  sent  up  from  the  Sessions,  *<  that 

'^cr  husband  was  one  71  P.,  who  was  born  in  Wiltshire^ 

but  in  what  place  or  parish  he  had  a  settlement  he 

^^<ver  informed  her,  nor  did  she  know;  but  that  he 

^v  run  away  and  still  living,  for  what  she  knew,^  this 

Cjourt  confirmed  the  order  of  justices  :  <*  for  that  whe- 

tiser  the  husband  be  living  or  dead  signifies  nothing, 

^br  unless  it  appear  that  he  has  a  settlement  the  woman 

tkinst  be  sent  to  her  place  of  settlement  before  marriage." 

-fifir  T.  Byton  (c),  Bex  v.  Hensitigham  {d\  Bex  v.  Woods^ 

^/bri[e)  and  Bex  v.  Edisare{g)  are  clear  authorities  to 

tlie  same  efiect     And  further,  on  the  question  whether 

tftcoessary  search  has  been  made,  the  sessions  are  the 

proper  judges ;  Begina  v.  Kenilworth  (//)• 

Lord  Denman  C.  J.  All  the  objections,  except  two. 
Hare  been  satisfactorily  removed  by  reasons  which  have 
soiBciently  appeared  in  the  course  of  the  argument.  As 
to  the  point  taken  on  the  order  as  it  regards  the  ille- 
gitiiDate  son,  we  think  the  objection  good.  There  is 
*o  untrue  description :    we  may  not,  in  such  a  case, 


(a)  \sEtut,zn. 

(6)  S  Boa,  68.  pL  108.>  6tb  ed. ;  61  C,  Burr.  S.  C  368. 

(c)  CWa.  39.  (d)  Cold.  206. 

(e)  CaU.936.  (g)  Cold.  311. 
{})  7  Q.  B.  642. 
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roiume  riiT.   distinctly   see  all   the  consequences  that   may  result ; 
1846^^^  but  the  misstatement  ought   not  to   be  made.      It   is 
Tiic  QnzBN     possible  that  there   might  be  a  future   litigation,   and 
The  Inhabit,    that  a  parish  might  find  itself  bound  to  support   the 
BiRMxvQHiM.   <^hild  on  the  supposition  of  his  being  legitimate,  whent 
if  the  truth   appeared,    it  would   turn  out  that  they 
were  not  so  bound.     At  least,  the  mode  of  description 
points  out  to  the  parish  a  different  mode  of  inquiry  from 
that  which  they  would  pursue  on  a  correct  representa- 
tion ;  and  parishes  are  not  bound  to  be  spelling  out  the 
real  state  of  facts  from  the  examination,  in  order  to  re> 
move  difficulties  thus  thrown  in  their  way.     ''Child," 
generally,  means  a  legitimate  child ;  and  it  is,  therefore, 
an  untrue  description  here ;  and  we  must  not  allow  i^ 
even  a  chance  of  prejudicing  those  who  may  hereafter 
be  affected  by  it. 

The  remaining  objection  introduces  an  importat^i 
question,  which  it  may  be  proper  to  consider  more  fully, 
in  order  that  the  rule  of  practice  may  be  settled. 

Cur.  advn  vafd. 

Lord  Denman  C.  J.,  in  the  vacation  following  tl**!* 
term  {February  14?tli),  delivered  the  judgment  of  tl»c 
Court. 

The  only  question  that  remained  undecided  in  tli^ 
case  was,  whether  a  pauper's  widow  and  children  wei« 
well  removed  to  her  maiden  settlement,  where  the  ffl* 
quiry  after  that  of  her  husband  had  been  certain!/ 
very  scanty.  We  lately  held,  in  Regina  v.  Yelv€rtqft[a\ 
that  such  removal  was  proper,  where,  in  answer  to  sudi 
inquiries,  the  removing  parish  had  obtained  no  other 
information  respecting  the  husband's   settlement  than 

(a)  6  Q.  B.  801. 
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that  be  was  believed  to  have  been  born  in  some  parish   Queen*s  Bench. 
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b  hmian.     We  acted  on  the  authority  of  Rex  v.  /for- 

iertoii  (a) ;   but  it  was  observed  in  the  late  argument     The  Qukn 

thit  that  case  had  been  decided  without  reference  to     The  Inhabiu 

ants  of 

tothority;  and  indeed  none  is  there  quoted.     But,  on    Bibmihqhax. 

the  present  occasion,  some  early   cases   were  brought 

to  oor  notice,  which  may  well  be  taken  to  have  pro- 

iieed  a  general  impression  in  favour  of  the  practice 

tbeo  sanctioned  by  Lord  Ellenborough  and   the  other 

lodges  of  this  Court. 

We  wished  for  time  to  consider  the  subject,  and 
tie  desirous  of  laying  down  a  convenient  general  rule 
eonformably  to  legal  principle.  And  we  think  it  is  laid 
dovD  in  the  judgment  of  Bayley  J.  in  Rex  v.  St.  Mary 
Beoerley  {b)  (which  is  in  Mr.  Syntonic  recent  work  on 
4e  Poor  laws  (r),  p.  144.):  "Where  the  respondent's 
eridoice  makes  out  a  maiden  settlement,  and  contains 
aothiog  to  shew  that  any  subsequent  settlement  which 
voold  supersede  the  maiden  settlement  has  been  gained, 
that  constitutes  a  prima  facie  case,  and  the  onus  of 
proof  that  the  pauper  was  not  settled  there  lies  upon  the 
appellants." 

The  widow's  true  settlement,  of  course,  is  that  of  the 
husband,  if  be  had  one;  and  the  duty  of  the  magistrates 
requires  them  to  inquire  into,  and,  if  possible,  ascertain 
that  fact.  But  it  can  hardly  be  said  that  there  is  any 
general  presumption  of  law  or  of  fact  that  he  must  have 
had  one.  If  he  bore  a  foreign  name,  or  was  a  negro, 
die  probability  would  be  the  other  way ;  and,  supposing 
the  complexion  to  be  white,  and  the  name  perfectly 
S^jUsh^  he  might  be  a  native  of  Ireland^  Scotland^  or 

(«)  IS  Eati,  81 1.  (6)  IB.^Ad,  205. 

(c)  raruk  SeUlementt,  Sfc,  by  Symons,  2d  ed. 
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Volume  Fill.  America.     If,  indeed,  it  should  be  proved  that  he  hi 

'  gained  a  settlement  in  England^  but  that  no  one  eoa 

The  QusBs  prove  in  what  parish  it  was,  the  wife  could  not  be  pn 

The  Inhabit-  perly  removed  to  the  maiden  settlement,  nor  to  any  plac 

Alltl  of 

BiaMiMOHAir.  until  knowledge  was  obtained  of  the  place  of  her  ha 
band's  settlement*  Thus,  if  it  had  been  clearly  prcnrc 
that  the  husband  had  been  hired,  and  served  for  a  yea 
in  one  of  the  parishes  of  London,  but  no  one  could  tc 
in  which  parish,  the  removal  to  the  widow's  maiden  le 
dement  could  not  have  been  correctly  made.  Bat» 
the  husband's  settlement  cannot  be  made  to  appear,  th 
place  of  the  maiden  settlement  of  the  wife  is,  prim 
facie,  that  to  which  she  must  be  taken:  the  questio 
on  the  sufficiency  of  a  search  for  the  husband's  seltk 
ment  will  not  arise  either  at  the  sessions  or  in  thi 
Court:  the  wife's  being  taken  to  continue  till  it  is  provei 
to  have  been  displaced  will  cast  the  burden  of  proof  oi 
those  who  are  interested  in  discovering  that  it  has  bcci 
displaced.  • 

This  duty  belonged  to  the  respondents  in  the  fin 
instance,  and  is  transferred  to  the  appellants  after  thi 
removal. 

Order  of  Sessions  confirmed  as  to  the  paupe 
Henry :  quashed  as  to  the  other  pauper^ 
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QyeerCs  Bench, 
1846. 


Dob  OB  the  demise  of  George  Butler,  and  on 

the  demise  of  Jonathan  Howard  and  Thomas 

George  Howard,  against  Lord  Kensington 

and  Marychurch. 

Doe  on  the  demise  of  George  Butler,  and  on 

the  demise  of  Jonathan  Howard  and  Thomas 

George  Howard,  against  Lord  Kensington, 

David  Daniel  the  elder,  and  David  Daniel 

the  younger. 


T 


'HE  first  of  these  actions   was   an   ejectment  for  LancUwere 

conveyed  to 

houses  and  land  in  Pembrokeshire.     On  the  trial,  such  uses  as  JT. 
hefcrejR^B.,  at  the  Haverfordwest  Summer  assizes,  and"in*(£^iiu' 

of  and  until 
appointment, 
^H  and  bu  assigns  for  JT/slife,  and,  from  and  after  the  determination  of  that  estate  in 
'•^ life-time,  to  a  trustee  for  JT.  and  his  assigns,  and  to  bar  dower;  and,  from  and  after 
'^idcctase,  to  JT.'s  heirs  and  assigns. 

Bdd  that,  during  K.*%  life-esute,  and  before  such  appointment,  IT.  was  a  party  enabled  to 
^gilbefce  simple  in  possession  with  an  annuity,  within  the  meaning  of  stat  53  G,  S. 
^lil.  t,  10.,  and  therefore  the  annuity  ^being  of  the  value  required  by  that  clause)  did  not 
*«dtnrolment  under  sect.  S. 

Bj  in  annuity  deed,  reciting  conveyances  in  fee  to  A'.,  the  grantor,  of  certain  premises, 
"^  ^tenanted  to  ^.,  the  grantee,  that,  if  the  annuity  should  be  in  arrear  14  days,  B, 
^i%bt  enter  on  the  premises  and  distrain ;  if  21  days,  B.  might  enter  and  take  the  rents 
^praflts  until  the  arrear  should  be  satisfied.  It  was  then  witnessed  that,  for  further 
■■ewiiii  the  annuity.  JT.,  with  the  consent  and  by  the  direction  of  B,^  appointed  (under  a 
V*«crffsted  in  JT.)  and  demised,  to  H.  (party  to  the  annuity  deed),  his  executors,  &c., 
^  99  years,  the  premises  before  mentioned,  then  in  the  occupation  of  /T.,  which  pre- 
^iiB,  it  was  agreed  by  the  same  clause,  should,  for  the  purposes  of  the  deed,  be  considered 
*>Uid  and  occupied  by  K.  as  tenant  to  H,  at  the  yearly  rent  of  500/.  payable  on  the  same 
^M  the  annuity,  ilie  demise  for  99  years  was  on  trust  to  permit  JT.  to  take  the  renu 
*N  profits  till  defiuilt  in  payment  of  the  annuity  ;  and,  if  the  annuity  should  be  in  arrear 
^4js,  then,  out  of  the  rents  and  profits,  or  by  demising,  selling  or  mortgaging  the 
P^uts  for  any  part  of  the  99  years,  to  raise  sufficient  money  for  payment  of  the  arrears, 
'■^ipply  the  same  accordingly,  paying  A'.,  or  permitting  him  to  receive,  the  residue. 

Oq  default  for  SO  days  in  payment  of  the  annuity,  ejectment  was  brought,  on  the  several 
^^iu  of  B,  and  H.  :  and  a  verdict  was  found  for  the  plaintiff  on  J9.*s  demise,  but  for  the 
diftadaats  on  that  of  H.  (under  the  Judge's  direction)  because  H.  had  not  given  JT,  notice 

Oi  motion  for  a  new  trial  on  the  ground  that  the  plaintiff  could  not  recover  on  J9.'s 
^>Biw  by  reason  of  the  term  in  ££•  and  the  tenancy  of  IT, :  Held  that  the  verdict  on 
^  demise  was  rightly  found  :  for  tliat  the  first  clause  of  entry  entitled  B.  to  maintain 
^Kincnt  aAcr  81  days*  default,  and  that  right  whs  not  taken  away  by  the  creation  of  a 
tarn  b  ^.  in  the  manner  and  for  the  purposes  stated. 

5nnble»  that,  if  H.  had  mortgaged  the  premises  for  payment  of  the  annuity,  B,  could 
ifl  kav*  brought  ejectment  while  the  mortgage  subsisted. 
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Volume  VI IT,    IS*!-,  it  appeared  that  the  ejectment  was  brougl^  on  a 
'        clause  of  entry  in  an  annuity  deed,  the  material  parts 
of  which  were  as  follows. 

By   indenture   of    24ih   Tchruary^    1814,     between 
William   Lord    Kensington    of   the   first    part,    Robert 
Butler  of  the  second   part,  Ed'iVard  Howard^  stated  to 
be  a  trustee  appointed    by  and  on    the   behalf  of  J?. 
Butler  for  the  purpose   after  mentioned,  of  the   third 
part,  and  James  Gibbs  of  the  fourth  part :  After  reciting 
indentures  of  lease  and   release  dated  in  March   1800| 
by  which  messuages  in  the  town  of  Havetfordwest  weres 
conveyed   to  the  use  of  Lord  Kensington  in  fee;  and 
other  indentures  o(  August  1811,  and  November  1812^ 
by  which  indentures  respectively  lands  in  the  parish  cc 
Marlves,  Pembrokeshire^   were  conveyed  to  the  use  c: 
Lord  AT.,  his  heirs,  &c.,  during  his  life,  without  impeacl^ 
ment  of  waste,  and,  after  the  determination  of  that  esta^ 
in  his  life-time,  to  the  use  of  E.  Foulkes,  his  executor^ 
&c.,  during  Lord  ^.'s  life  in  trust  for  him  and  his  assigi^ 
and  from  and  after  the  determination  of  that  estate,  totKr 
use  of  Lord    A'  in  fee :    And    further  reciting  that,  fcz: 
indentures  dated  January  11th  and  12th,  1813,  certa.i 
messuages,  tenements,  &c.  in  the  parish  of  Laugharr^ 
CarmarthenshirCy  were  conveyed,  limited  and  assured    * 
such  uses,  and  upon  and  for  such  trusts  &c.,  and  und^ 
and    subject   to    such    powers,   provisoes   and  declarn- 
tions,  as  Lord  A',  by  any  deed  &c.  should  limit,  direct 
or  appoint,  and,  in  default  of  such  limitation  &&,  BXid 
so  far  as  such  limitation  &c.  should  not  extend,  amf 
until  such   limitation  &c.   should  be  made,  to  the  use 
of  Lord  K.  and  his  assigns  for  and  during  the  term  of 
his  natural  life  without  impeachment   of  waste;    and, 
from  and  after  the  determination  of  that  estate  by  for« 
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ftitare  or  otherwise  in  the  Uretitne  of  Lord  A'.,  to  the   Qua'n't  limch, 
use  of  CSl,  his  lieirs  and  assigns  during  the  natural  life  ^*   - 

^  I-ord  IL  in  trust  for  Lord  A',  and  his  assigns,  and  to        ^*,^ti.I^^ 
prevent  any  wife  of  Lord  K.  from  being  entitled  to  dower  jj^'^^ 

in  or  oat  of  the  said  premises;  and  from  and  after  the     Kkx^inctok. 
decease  of  Lord  K.  to  the  use  of  his  heirs  and  assigns 
for  ever:  And  further  reciting  that  the  said  IL  Buila' 
.bad  agreed  with  Lord  Kctisington  to  purchase  of  him 
m  annuity  of  240/.,  payable  to  It  Butler^  his  executors 
tec,  during  certain  lives,  for  the  sum  qf  2400/.,  and  it 
lud  been  thereupon  agreed  that  such  annuity  should  be 
secured   by  the  warrant  of  attorney  of  Lord  A'.,  and 
dsoby  such  powers  and  remedies  by  distress  and  entry 
^Nm,  and  perception  of  the  rents  and  profits  of,  the 
hereditaments  in  this  indenture  (of  1814)  before  men- 
tioned and  after  particularly  described,  and  likewise  by 
^grant  and  demise  to  be  made  of  the  same  heredita- 
>&ents  to  the  said  E.  Ho'ward  for  such  term  of  years 
^  upon  such  trusts  as  were  after  declared  ;    and  diat, 
by  way  of  further  security,  the  said  J,  Gibbs  should 
^  appointed  receiver   as   after   mentioned ;    and    that 
I^rd  A',  should  enter  into  the  covenants  and  agreements 
in  this  indenture  contained :  And   after  reciting  pay- 
^aent  by  B.  Btdler  of  the  2400/.  to  Lord  A'.,  and  exc- 
^olion  by  Lord  K.  of  the  warrant  of  attorney :  It  was 
witnessed :  That,  in  pursuance  of  the  said  agreement, 
^ndfor  and  in  consideration  of  the  sum  of  2400/.  &c., 
W  K.  granted  the  annuity  of  240/.  to  iZ.  Butler^  his 
executors,  &c.,  for  the  lives   before   mentioned.      Co- 
venant by  Lord  A.,  for  himself,  his  heirs,  executors,  &c., 
to  and  with  R.  BtUlciy  his  executors,   administrators 
^  assigns,    that,   in   case   the   annuity   or  any  part 
cbereof  shall  be  behind  and  unpaid  by  the  space  of 
▼OL.  Yiir.  N.S.  F  F 
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Volume  viiL  fourteen  days  after  any  of  the  days  of  payment,  it 

'____  and  may  be  lawful  to  and  for  the  said  jR.  Butle 

Dot  dera.     exccutors,  8cc.,  into  and  upon  the  manor,  capita 
▼•  other  messuages  or  tenements,  farms,  lands,  her 

Lord 
KzviiKaiov.    ments  and  premises  hereby  charged  with  the  paj 

of  the  said  annuity,  or  expressed  or  intended  so  1 

and.  every  of  them,  and  every  part  thereof,  to  ( 

and  distrain  for  the  same  annuity  and  all  arrears  ih 

and  the  distress  and  distresses  then  and  there  foo 

lead,  drive  and  carry  away  and  impound,  and  the 

in  pound  to  detain  and  keep  until  the  said  annuit; 

all  costs  &c.  shall  be  fully  paid  and  satisfied ;  an 

default  of  payment  in  due  time  after  such  distress  i 

to  appraise,  sell  &c.,  (as  in  case  of  distress  for 

Further  covenant  by  Lord  AT,,  for  himself,  his  heirs 

to  R.  Butler  his  executors,  &c.,  that,  if  the  annul 

any   part  &c.,    shall    be    behind  &c.  twenty  one 

after  any  of  the  days  &c.,  it  shall  and  may  be  law 

and  for  the  said  R.  Butler,  his  executors,  &c.,  an 

said  W.  Lord  K,  doth   hereby  direct  and  appoint 

and  grant,  to  him  and  them  full  power  and  auti 

into  and  upon  the  said  manor,  capital  and  other 

suages  &c.,  hereinafter  particularly  mentioned  an 

scribed,  and  intended  to  be  hereby  granted   an 

mised,  or  into  or  upon  any  of  them  or  any  part  tl 

in  the  name  of  the  whole,  "  to  enter,  and  the  sai 

have,  hold  and  enjoy,  and  the  rents,  issues  and  \ 

thereof,  and  of  every  part  thereof,  to  receive  am 

to  his  and  their  own  use  and  benefit,  until  he  oi 

shall  be  thereby  or  therewith,  or  otherwise,  fullj 

and  satisfied  all  arrears  of  the  said  annuity,"  ant 

so   much   of   the  same   as   shall    accrue    &&,    < 

such    lime   as  the   said  7?.  Bugler,  his  executors 
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shskW  continae  in  possession  after  such  entry  or  entries,   Q»een*$  Bench. 

J  8  '1  o« 
together  with  all  such  loss,  costs,  &c.,  as  shall  be  occa-  

stoned  by  the  nonpayment.    Then  followed  a  covenant 
by    Lord  K.  for  payment  of  the  annuity. 

^nd  it  was  also  witnessed  that,    *^for  the  further, 
better  and  more  efiectually  securing  the  payment  of  the 
said  annuity,''  and  in  consideration  of  105.  &c.,  "he 
the  said  W.  Lord  £,  with  the  consent  and  approbation, 
and  by  the  direction  and  appointment,  of  the  said  R* 
Buikry  testified  by  his  being  a  party  to  and  sealing  and 
delivering  these  presents,  hath,  as  well  in  pursuance 
uid  exercise  of  his  aforesaid  power  and  authority  (a) 
tt  in  respect  of  his  estate  and  interest  in  the  premises, 
directed,  limited  and  appointed,  and  also  granted,  bar- 
gained, sold  and  demised,  and  by  these  presents  doth 
direct,   Sec,    and   also  grant,   &c«,    unto   the   said   E. 
^bward,  his  executors,  administrators  and  assigns,  all 
4at  manor,"  &c.  of  Upper  Castle   Toth,  with  all  and 
singular  the  rights,  members,  &c.  thereunto  belonging, 
^  also  all  that  capital  messuage,  tenement  and  lands 
^  commonly  called    by  the  name  of  Upper-  Castle 
7ott,  formerly  in  the  tenure  or  occupation  of  &c.,  and 
''ow  of  the  said  W.  Lord  Jf.,  his  undertenants  or  as- 
signs; and  also  all  that  other  messuage,  &c. :  All  which 
^  manor  &c.,  capital  messuage,  &c.  are  situate  8cc. 
^  the  parish   of  Laughame^  in   the   county   of  Car^ 
^n-therif  and  are  the  same  &c.  (identifying  them  with 
^premises  mentioned  in  the  deed  of  1813):  and  also 
dt  those  two  messuages  &c.  situate  in  the  Short  Eow, 
^  (describing  premises  in  Haverfordwest^  and  in  the 
pirish  of  MarlveSf    and   identifying  them   with  those 
(Qeotioned  in  the  recited  indentures  of  1800,  1811,  and 

(m)  In  tbc  deed  cooTeytng  the  CarmarihensKire  property,  p.  430.  ant^, 
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house,  with  the  stable,  garden  &c.  thereunto  belongioi^^ 
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situate  &c.  in  the   several  parishes  of   St.  Mary 
St.  Martin  in  the  said  town  and  county  of  Haverfoi 
westi  now  or  late  in  the  possession  of 
and    formerly  in   the   tenure   or   occupation   of  Ifv^k 
Fonder  &c.     And  also  all  that  piece  or  parcel  of  grouznJ 
&c.,  (describing  other  land  and  premises  in  PemhroCr^- 
shire) :  "  All  which  said  premises,    so  intended  to  t^e 
hereby  appointed  and  demised,  are  now  in  the  sever- <^^ 
tenures  or  occupations  of  the  said    W.  Lord  £,  VifM*^ 
of  David  Dimock  "   &c.    (naming  other  parties)  "  ^^^ 
the  tenants  of  him  the  said  IV\  Lord  K,^  at  and  uad^^^' 
the  several  yearly  rents  of  6/.  6s.  "  &c. :  '*  and  whi^^** 
said  premises  in  the  occupation  of  him   the  said  ^"*  • 
Lord  IC  shall,  for  the  purposes  of  these  presents,  "•-^^ 
deemed  and  considered  to   be   held  and   occupied      ^*^ 
the    tenant    thereof   to    the    said  E.  Howard^   at  a«^^' 
under  the  yearly  rent  of  500/.,  payable  quarterly  at    ^>' 
on  the  same  several  days  or  times  whereon  the  s^»*^ 
annuity  or  yearly  sum  of  240/.  is  hereinbefore  appoint^^ 
to  be  paid  as  aforesaid  :"  together  with  all  and  singdl^*-^ 
outhouses  &c.,    and    appurtenances  &c.,    and  all    tl^^ 
estate  &c.  of  him  the  said   IV.  Lord  A',  of,  in,  to  &<^ 
the  said  manor,  capital  and  other  messuages,  or  ten^ 
mcnts,   lands  &c.,  hereby  granted  and  demised  Slc^  • 
Habendum  to  the  said  E.  Howard^  his  executors,  &^^f 
from    thenceforth    for   and  during   and    unto  the  fi«" 
end  and  term  of  ninety  nine  years  without  impeach' 
ment   of   waste;  but  nevertheless  upon   the   following 
trusts,  viz. :  To  permit  and  suffer  the  said  W.  Lord 
A*.,  his  heirs,  appointees  and   assigns,  to  receive  ond 
take  the  yearly  and  other  rents,  issues  and  profits  of 
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iie  said  capital  and  other  messuages,  &c.  to  his  and  Quecfi*t  Jicnch, 

leir  own  proper  use  and  benefit,  until  default  shall  ' 

appen  to   be  made  of,   or   in   payment  of,  the   said      DoEdcm. 


JCK 


nnuity  or  some  part  thereof,  at  or  on  the  days   or  ^* 

imes  and  in  manner  hereinbefore  limited  &c. :  And  Kbkhngtok. 
pon  further  trust  that,  in  case  the  said  annuity  shall 
e  behind  and  unpaid  by  the  space  of  thirty  days  after 
ny  of  the  days  of  payment,  being  lawfully  demanded 
-c^  then  and  so  often  the  said  E,  Howard^  his  execu- 
^i^s,  &c.,  shall,  from  time  to  time,  by  and  out  of  the 
snts,  issues  and  profits  of  all  and  singular  the  said 
lanor,  capital  and  other  messuages,  &c.  hereby  de- 
iised  or  expressed  or  intended  so  to  be,  or  by  demis- 
'S»  selling,  leasing  or  mortgaging  the  same,  or  any 
art  thereof,  for  and  during  all  or  any  part  of  the  said 
-fni  of  ninety  nine  years,  or  by  such  other  ways  or 
^eans  as  to  him  the  said  E.  Howard^  his  executors,  &c. 
^^all  seem  meet,  raise  and  levy  such  sum  and  sums  of 
^oney  as  will  be  sufficient  to  pay  and  satisfy  the  said 
'Jnuity,  or  so  much  thereof  as  shall  from  time  to  time 
^^ppen  to  be  in  arrear  and  unpaid,  and  also  such  sum 
*^c,,  loss,  cost,  &c.  as  Butler  and  Howard  respectively, 
"^ir  respective  executors,  &c.,  shall  pay,  sustain  &c., 
'^y  reason  of  the  nonpayment  &c.,  or  the  performance  of 
^^  trusts  &c.,  or  the  taking  possession  &c.;  and  shall 
^*^d  do  pay  and  apply  the  monies,  so  to  be  raised  or 
^^^ied,  in  or  towards  the  payment  and  satisfaction 
"^«reof  accordingly,  and  shall  and  do  pay,  or  otherwise 
P^*'tnit  and  suffer  the  said  IV,  Lord  /T.,  his  heirs,  ap- 
l^intees  and  assigns,  from  time  to  time  to  receive  and 
^^e,  the  residue  or  surplus  of  the  rents,  issues  and 
Profits  of  the  said  hereby  demised  premises,  after  full 
Payment  and   satisfaction  of  the  said  annuity  and   all 

F  F  3 


436 


Q.B.    HILARY  TERM, 


Volume  VIIL 
1846. 


DoK  dcm. 

BUTLBR 
V. 

Lord 
Kbnsivqtov. 


arrears  &€.,  and  all  such  costs  8cc.y  to  and  for  his  and 
their  own  use  and  benefit  Proviso,  that,  on  the  ex- 
piration of  the  lives,  and  full  payment  of  the  annuity, 
and  all  arrears  &c.,  '^  the  said  term  of  ninety  nine 
years  of  and  in  the  said  premises,  or  expressed  and  in- 
tended to  be  hereby  granted  and  demised,  or  so  much 
and  such  part  or  parts  thereof  as  shall  then  remain  on- 
sold  and  undisposed  of  for  the  purposes  aforesaid,  shall 
cease,  determine  and  be  void  to  all  intents  and  pur- 
poses, save  and  except  any  mortgage  or  mortgages 
which  shall  have  been  made  for  answering  these  pur- 
poses." 

Then  followed  a  covenant  by  Lord  K.  Xjo  IL  Butkr 
and  E.  Howard^  that  Lord  K.  ^^  is  and  stands  lawfully, 
rightfully  and  absolutely  seised  of  and  in  the  said 
manor,  capital  and  other  messuages "  &c.  "  hereinbe- 
fore by  these  presents  granted  and  demised  as  afore- 
said," with  the  appurtenances,  "  of  a  good,  sure,  perfect 
and  indefeasible  estate  of  inheritance  in  fee  simple  in 
possession,  with  such  power  of  appointment  as  afore- 
said," without  any  manner  of  condition  &c.,  and  that  he 
now  hath  in  himself  good  right  &c.  to  limit  and  appoint, 
grant,  demise  and  assure  &c.  to  E.  Howard  upon  the 
trusts  and  in  manner  and  form  aforesaid.  And  that  the: 
said  manor,  capital  and  other  messuages  &c.,  shall  and 
lawfully  may,  at  all  times  during  the  lives  &c.,  "  remain, 
continue,  and  be  subject  and  liable  to  the  several 
powers,  remedies,  trusts  and  authorities  herein  and 
hereby  limited  and  appointed,  granted  and  contained 
or  expressed,  of  and  concerning  the  same  premises, 
and  be  accordingly  peaceably  and  quietly  held  and  en- 
joyed," and  the  rents  &c.  received  and  taken  without  any 
lawful  let,  suit,  &c.  of  or  by  the  said  fV.  Lord  IT.,  his  hears 
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Ac.  And  that  Lord  K.^  his  heirs,  &c.  shall  and  will, 

/rom  time  to  time,  ^^  upon  the  reasonable  request  of  the 

<aid  B,  BuilcTj  his  executors,"  &c.,  make,  do  and  execute, 

ojr  cause  to  be  made,  &c.,  all  and  every  such  further  and 

oilier  lawful  and  reasonable  act  and  acts  "  &c.,  and  deeds, 

coxi?eyaDces,  &c.,  "  for  the  better  and  more  effectually 

cbarging  and  subjecting  the  same  premises  with  and  to 

tb^  payment  of  the  said  annuity  and  such  powers  and 

r^cnedies  as  aforesaid,  and  also  for  appointing,  granting 

A^Jicl  demising  the  same  premises  with  the  appurtenances 

nv&to  the  said  E.  Hoxcardf  his  executors,"  &c.,  for  the 

then  residue  of  the  said  term,  upon  the  trusts  and  in  the 

^K^enner  aforesaid,  as  by  the  said  R.  Butler^  his  executors, 

QCo.,  shall  be  reasonably  required. 

Then  followed  stipulations  as  to  the  operation  and 
enforcement  of  the  warrant  of  attorney,  and  the  redemp- 
^on,  if  desired,  of  the  annuity.     And  it  was  witnessed 
rtiat,  for  further  securing  payment  of  the  annuity,  "  the 
^^\A  W.  Lord  /iu,  at  the  nomination,  instance  and  request 
of  the  said  22.  Butler,  and  also  the  said  E.  Howard,  have, 
Atid  each  of  them  hath,  nominated  "  &c.,  and  do  &c. 
iHHDinate  &c.,  the  said  James  Gibbs  to  be  <^  their  and 
each  of  their  receiver  and  attorney,"  to  ask,  demand, 
Sec,  and  receive  of  and  from  the  present  or  future  tenants 
or  occupiers  of  the  said  manor,  capital  and  other  mes- 
suages &c«,  hereinbefore  charged  and  demised  as  afore- 
1^,  or  other  the  person  or  persons  liable,  *^  all  and 
^gular  the  rents,  issues  and  profits,  which  shall  from 
time  to  time  grow,  incur  or  become  due  for  or  in  respect 
of  tbe  said  manor,  capital  and  other  messuages  "  &c., 
'^ibr  and  during  such  time  as  the  said  annuity"  &c. 
^  shall  remain  charged  and  chargeable  thereon,"  and  to 
diitrain  and  bring  actions,  give  receipts,  releases,  ac- 
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quittances,  &c. ;  such  rents  and  profits  to  be  recdved  %^ 
Gibbs  upon  trust,  ader  deducting  a  certain  amount  for l^ 
trouble,  to  pay  the  residue  to  E.  Howard,  his  executor 
&c.,  to  be  applied  upon  the  trusts  and  for  the  purpose 
before  declared  concerning  the  term  of  99  years. 

The  first  ejectment  was  brought  to  recover  tB 
above  mentioned  premises  in  Haoerfardmest^  on  debus 
in  payment  of  the  annuity.  The  lessor  of  the  plaintS 
George  Butler,  was  surviving  executor  of  Robert  ButU^ 
The  lessors  Jonathan  Hotxard  and  Thomas  6«j^^ 
Htnioard  were  the  executors  of  Edward  Howard  L(^3 
Kensington  had,  in  1836,  sold  part  of  the  premises  no 
in  question  to  the  defendant  Marychurch,  who  at  ft.1 
time  had  notice  of  the  annuity.  He  built  on  the  lai&c 
but  did  not  pay  the  purchase  money  or  take  a  convcj 
ance.  There  were  admissions  in  the  cause,  identify'iiil 
the  premises  now  claimed  with  those  in  Lord  Kensingjtovi 
occupation  at  the  date  of  the  annuity  deed  (a).  The  deei 
was  not  enrolled  pursuant  to  stat.  53  G.  3.  c.  141.  s*  ^ 
Evidence  was  given  to  shew  that  the  premises  were  c 
the  value  mentioned  in  the  exempting  clause,  sect  \0  {b] 

It  was  objected,  as  to  the  second  demise  in  the  declara- 
tion, that,  if  the  clause  of  appointment  to  E.  Havoari 
had  the  effect  of  making  Lord  Kensington  tenant  froa^ 
year  to  year  under  Hoisard,  a  notice  to  quit  was  neoe^- 


(a)  On  die  argument,  some  discussion  arose  as  to  tlie  extent  and  cftct 
of  the  admissions,  but  the  result  does  not  materially  aflfcct  theaboreltll^ 
ment. 

(6)  Stat.  53  G.  3.  c.  141.  5. 10.  enacts,  *<  Tliat  this  act  shall  not  eittod* 
*<  to  any  annuity  or  rent  charge  secured  upon  freehold  or  copthold  or 
customary  lands  **  *<  of  equal  or  greater  annual  value  than  the  said  anniuty, 
over  and  above  any  other  annuity,  and  the  interest  of  any  principtl  nm 
charged  or  secured  thereon,  of  which  the  grantee  had  notice  at  the  tiiw  oC 
the  grant,  whereof  the  grantor  is  seised  in  fee  simple  or  fee  tail  in  yotr 
sc^ision,  or  the  fee  simple  whereof  in  possession  tlie  grantor  it  enabled  to 
chnrge  at  the  time  of  the  grant.** 
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«iry  before  ejectment  could  be  broughti  and  none  had  Q««n»j  bciicA. 

been  proved.    Other  objections  were  taken,  which  Rolfe *_  _ 

B.  over-ruledj  not  reserving  any  point  for  the  Court :  ^«  <*«««• 

and,  at  the  close  of  the  plaintiff's  case,  he  observed  that  ▼• 

Lord 

there  was  no  question  for  the  jury,  and  directed  a  verdict     Kikumgtov. 
ibr  the  plaintiff  on  Btitler's  demise,  and  for  the  defend- 
mts  on  that  of  the  Howards. 

E,  V*  Williams^  in  Michaelmas  term,  1844,  obtained 
a  rule  nisi  for  a  new  trial,  on  the  grounds  (taken  at 
nisi  prius)  that  the  annuity  deed  had  not  been  enrolled ; 
&iid  tliat  the  demise  by  Butler  could  not  be  supported, 
because,  by  the  clause  of  appointment  to  E.  Howard^ 
there  was  an  outstanding  term  in  him,  and  therefore  he 
^as  the  only  party  entitled  to  bring  ejectment,  but  a 
^^rdict  had  been  given  for  the  defendants  on  his  demise. 
f^liiams  contended  that  the  objection  from  the  term 
outstanding  in  E.  Howard  was  the  more  conclusive 
Against  G.  Builer,  as  R.  Btdler  had  himself  consented 
to  its  creation.     In  Michaelmas  vacation,  1845  (/i), 

Chilian  and   Wilson  shewed  cause.     First,  as  to  the 
enrolment.     It  appeared  in  evidence  that  there  were 
freehold  lands  comprised  in  the  deed,  of  sufficient  value 
to  bring  it  within  stat.  53  G.  3.  r.  141.  s.  10.,  if  the 
grantor  was  enabled  to  charge  the  fee  simple  in  posses- 
won.    And  Lord  Kensinglofi  was  so  enabled.     On  com- 
paring sect.  8  of  the  annuity  act,  17  G.  3.  cr.  26.,  with 
the  .corresponding   clause,   sect.  10,   of  stat.  53  G.  3. 
t»  Hi.,  it  appears  that  the  latter  contains  words  which 
were  not  in  the  former,  namely,  "  or  the  fee  simple 


(m)  December  5lh.     Before   Lord  Denman  C.  J.,   Patteson,   Williamt 
and  CekridgeJu 
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VoiuiM  mi.   whereof  in  possession  the  grantor  is  enabled  to  charge  at 
184-6.        (]^^  ^iipQ  of  the  grant."     Those  words  much  enlarge  the 
exception.     If  the  grantor  had  power  over  the  equitable 
fee  alone,  the  case  would  fall  within  the  exception,  even 
under  the  more  limited   language  of  the  earlier  act; 
Shrapnel  v.  Vernon  (a).    A  power  of  appointment  was  4 
also  held  sufficient  under  the  earlier  act,  in  Halsey  ▼.. 
Hales  (b).     Here  the  grantor  has  the  absolute  fee  of  th^ 
premises  in  Haverfordwest ;  and,  as  to  the    other  pre-*^ 
mises,  he  has  the  legal  estate  for  life,  and  the  legal  re-< 
mainder  in  fee ;  all  that  is  interposed  is  the  legal  estate  o^ 
the  trustees,  which  is  to  take  effect  only  if  the  estate  fo  •< 
life  determine  in  the  grantor's  lifetime.     He  surely  h&« 
a  larger  power  over  the  whole  fee  than  a  person  who  hflE 
only  an  equity  of  redemption. 

Secondly,  it  has  been  contended  that  the  term  graoteis 
to  J5.  Howard  took  away  any  right  which  G.  Butler^  mm 
IL  Bullei^s  executor,  might  have  had  to  bring  ejectme^ 
under  the  prior  grant  to  R,  Butler  of  a  right  to  enter  ^ 
default  in  payment  of  the  annuity.     But  the  intention 
the  deed  is  to  charge  the  whole  property  for  the  bene 
of  jR.  Butler.     If  the  annuity  is  in  arrear  14  days,  3 
is  empowered  to  enter  and  distrain ;  if  for  21    da^ 
the  deed  gives  him  authority  to  enter  upon  the  premu9 
therein  described,  and  intended  to  be  thereby  grant 
and  demised,  and  to  have,  hold  and  enjoy  the  sab 
and  receive  the  rents  and  profits,  until  he  shall  be  fu 
paid.     This  is  an  indefeasible  right :  a  clause  inser 
after  such  a  grant,  and  merely  ancillary  to  its  purpo 
cannot  derogate  from  it.     Effect  must  be  given  to  e 
part  of  the  deed,  if  possible ;  and  on  that  principle 


(a)  2  Br.  Ch,  Co.  268. 


(b)  7  T.  R.  194. 
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Jlfointment  to  E.  Howard  must  be  taken  to  operate  in   Qum/Cb  Bench. 
furtberaDce  of  the  security  given  to  R.  Butler^  not  in   _ 
difflinudoD  of  it,  which  would  be  the  case  if  the  appoint-      ^5'^^^™* 
meot  defeated  his   right  of  entry.     IColeridge  J.   K  ^• 

Alkr  consents  to  a  term  being  created  in  another     KEmiNttTov. 
penon.  If  this  did  not  diminish  his  own  previous  right,  it 
vvoold  seem  that  his  consent  was  not  needed.]     It  cannot 
hife  been  meant  as  a  waiver  of  his  right  of  entry.     The 
deed  contempktes  two  sets  of  remedies  for  securing  the 
WDQity.     First,  Builer  had  a  right  to  distrain  or  to  enter 
^adhold  qaousque  upon  the  accruing  of  an  arrear ;  and 
tilt  gave  him  a  right  to  maintain  ejectment ;  Jemoit  v. 
O/dof  (a).  And,  secondly,  b}tK'ay  of  cumulative  remedy, 
-£  Howard  had  an  interest  conveyed  to  him.     The  dis- 
tveo,  or  entry  quousque,  it  was  probably  thought,  would 
Qot  be  a  convenient  remedy  where  the  arrear  was  large; 
^  therefore  J5.  Howard  had  the  power  to  treat  the 
gnutor  of  the  annuity  as   his  tenant.     It  is   perhaps 
doubtful  what  the  exact   interest  of  the  grantor   was 
uder  this  part  of  the  deed  :  it  is  not  declared  that  he 
is  to  be  tenant  from  year  to  year,  nor  even  that  he  is  to 
be  tenant  to  £.  Howard,  his  executors  and  assigns.     But 
lie  was  made  tenant  ^*  for  the  purposes  of  these  pre- 
sents;" and  the  appointment  to  E.  Howard  is  made  "for 
tlie  further,  better   and  more  effectually  securing   the 
pijmeQt  of  the  said  annuity."     To  nullify  Butler\  power 
of  entry  was  clearly  not  one  of  the  "  purposes."     The 
not  is  to  be  considered  payable  by  the  grantor  of  the 
Mooity  on  the  same  days  as  the  annuity.    Then  the  term 
ii  to  be  held  by  E.  Howard  in  trust  for  the  grantor,  till 
default;   but,  upon  default  after  thirty  days,  J5.  Howard 
nuy  dispose  of  the  term  to  satisfy  the  arrear.     The 

(«)  1  Saund,  US  a.     Stt  Doe  denu  Biatt  y.  Honley,  I  A.  f  K  766. 
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Jufume  viii,    grantor's  tenancy,  if  it  be  a  tenancy  from  year  to  y< 

_1  _    could  be  determined  only  by  a  six  months'  notice  end 

Doe  dcin.       q,,  some  23d  of  Fehniary  2^\iev  the  execution  of  thede 

lilTLBK 

V.  SO  that  the  remedy  on  the  clauses  of  distress  and 

Kknsikgtox  entry  would,  on  the  defendants'  construction,  be  n< 
tralized,  instead  of  aided,  in  the  case  of  arrears,  for 
least  six  months,  and  possibly  for  much  longer.  T 
cannot  have  been  intended.  But,  at  any  rate,  the  wb 
deed  must  be  looked  at.  The  fourth  rule  for  the  a 
struction  of  deeds,  in  SIiepparcTs  Touchstone^  87,  is"tl 
the  construction  be  made  upon  the  entire  deed,  and  tl 
one  part  of  it  doth  help  to  expound  another,  and  tl 
every  word  (if  it  may  be)|may  take  efiect  and  none 
rejected,  and  that  all  the  parts  do  agree  together  a 
there  be  no  discordance  therein."  Whatever  E.  Hawan 
interest  was,  it  was  subject  to  Bitilcr^s  right  of  entr 
[Coleridge  J.  It  is  difficult  to  make  both  the  interen 
stand.  If  Butler  entered,  could  E.  Honxiard  make  as; 
use  of  the  term  ?]  E.  Hoxmrd^s  interest  might  be  the 
considered  in  the  nature  of  a  remainder  awaiting  tbe(l6 
termination  of  Butlei^s  interest.  The  tenancy  of  the 
"[rantor  for  vear  to  year,  if  there  be  such  a  tenaocrt 
could  operate  only  to  bar  an  ejectment  brought  by  £ 
Horjoard^  not  one  brought  by  Butler. 

E.  V,  JVilliams  SLud  Benson  contra.  The  term  of  yats 
vested  in  E,  Howard  prevents  Bulla'  from  maintainiDg 
the  ejectment.  If  that  is  not  so  as  to  the  whole  pro- 
perty in  the  deed,  it  is  so,  at  any  rate,  as  to  the  property 
now  in  question,  of  which  the  grantor  was  to  be  tenan 
under  Ho'x^rd  t\l\  the  tenancy  should  be  put  an  endti 
First,  however,  as  to  the  whole  property;  it  is  true  di 
the  early  part  of  the  deed  would,  if  standing  alone,  enab 
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Bidler  to  maintain  ejectment ;  but  he  has  no  legal  estate   Queen  t  Bench. 

while  the   term  subsists  in   E.  Haxard:  ihis^  term  is 

created  by  Bittlet's  consent ;  and  the  rent  is  reservctl       ^""  «'*^'"- 

for  his  benefit:  and,  therefore,    conslruin';   the  whole  v. 

°  .  Lord 

deed  together,  E.  HoxcarcTs  term  cannot  be  subject  to     Keksimgtok. 

Butlers  power  of  entry.     The  case  resembles  that  of 

a  lease  granted  by  a  mortgagor  in  possession  with  the 

concurrence   of  the   mortgagee.      E,  Hoxjcard    has   a 

pover  to  mortgage :    Could  Butler  enter  on  the  mort* 

gsgee?    And,  if  he   could  not)   how   can   it  be  said 

tint  the  power  of  entry  overrides  the  term  ?     It  may 

be  that  two  remedies  were  contemplated ;  and,  upon 

the  construction  for  which  the  defendants  contend,  there 

will  be  two:  for  if  the  term    were   forfeited,  as  by  a 

breach  of  trust  on  the  part  of  Howard^  the  power  of 

entry  would  take  effect:  so  that  the  only  question  is 

isto  the  order  in  which  the  two  remedies  are  to  rank. 

Spppose  IJcrjoardf  after  the  annuity  or  rent  had  been  in 

Vrear  for  ten  days,  were  to  distrain  on  his  tenant,  the 

gnuitor:  he  could  not  sell  the  distress  for  five  days: 

nm,  before  the  fifteen  days  were  out,  the  fourteen  days 

n»entioned  in  the  early  part  of  the  deed  would  expire : 

codd  Biiikr  then  distrain,  after  a  distress  by  his  trustee  ? 

liken,  next,  as  to  the  property,  now  in  question,  which 

Vtt  in  the   grantor's   occupation  at   the   date    of  the 

deed,  he  holds  as  tenant,  upon  any  construction  of  the 

deed;  and,  as  his  rent  is  payable  yearly,  he  is  tenant 

from  year  to  year,  and  cannot  be  turned  out  without 

six  months'  notice. 

As  u>  the  enrolment,  the  question  is  merely  whether, 

vbeo  DO  one  has  the  actual  fee  simple,  it  can  be  said 

fbat  the  tenant  for  life,  being  also,  after  the  expiration 

of  an  intermediate  estate,  remainder  man,  has  power  to 
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Volume  Fill,    charge  the  fee  simple  in  possession.     Tlis  he  has  not, 
unless  the  language  of  the  statute  be  strained  to  fafoor 


Doi  dem. 

BuTLIft 
V. 

Lord 

KiNaiXOTOK. 


the  grantee. 


Cur.  ait,  vdt* 


The  second  ejectment  was  tried  before  CoUwumJ^tt 
the  Carmarthen  Summer  assizes,  1845.  It  appeared 
that  the  defendants  Daniel  the  elder  and  younger  bdd 
part  of  the  premises  by  lease  for  lives,  granted  to  tbem 
in  1 806  by  Herbert  Lloyd^  who  conveyed  the  Carmr* 
thenshire  property  to  Lord  Kensington  in  1813.  The 
other  material  facts  were  the  same  with  those  of  the 
former  case.  The  objections  there  taken  were  renewed. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  on 
G.  Bittlev's  demise,  except  as  to  the  lands  held  by  the 
Daniels  under  the  lease  of  1806,  as  above  mentioned; 
and,  as  to  these  lands,  and  on  the  demise  (as  to  die 
whole)  by  J.  Hcnmrd  and  T.  G.  Hamardy  for  the  de- 
fendants. 

£.  V.  Williams^  in  Michaelmas  term,  1845,  obtained 
a  rule  nisi  for  a  new  trial :  and  it  was  ordered  that  thif 
case  should  come  on  for  argument  with  the  former 
motion  in  Doe  v.  Lord  Kensington,  then  standing  in  the 
new  trial  paper.     In  Michaelmas  vacation,  1845(ff), 


Chilton  and  Wilson  shewed  cause.  The  arguments 
in  the  former  case  apply  to  this.  The  appointment  to 
Horjcard  is  not,  in  terms,  inconsistent  with  the  prior 
grant  to  Butler,  It  is  "  for  the  further,  better  and 
more  effectually  securing  the  payment  of  the  said  an- 

(a)  December  lltb.     Before  Lord  Denman  CJS,^  PaUe¥m  and  Cofc- 
ridge  Js.     JFUHamt  J.  was  at  the  Winter  asaiscs  on  the  Northern  circuit 
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naitjy''  and  therefore  subject  to  the  provisos  and  agree- 
ments already  inserted  in  the  deed  fcr  that  purpose. 
Nor  is  there  any  real  inconsistency.     The  deed  contains 
a  covenant  for  the  entry  of  R.  Builer,  but  not  immedi- 
ately, nor  till  the  annuity  has  been  in  arrear  for  a  certain 
time,  and  then  only  to  hold  until  the  arrears  and  costs 
are  paid.     That  does  not  confer  any  estate.     The  legal 
estate  vests  in  the  termor,  subject  to  the  right  of  entry 
by  the  annuitant  when  the  payments  are  in  arrear :  and 
Jenu)tt  V.  Cowley  {a)  shews  that  a  party  invested  with 
suck  a  right  for  his  indemnity  may  make  a  fictitious 
Ittsefor  the  purpose  of  an  ejectment.     There  are  many 
imtiDces  of  the  same  kind,  where  a  party  has  the  right 
to  eater  without  having  an  estate.     A  further  proof  that 
tk  appointment  to  Howard  does  not  interfere  with  the 
fYooedies    before   granted    to  Butler  is   found   in  the 
dauses  following  the  appointment,  by  one  of  which  Lord 
Xasingtott  covenants  to  Butler  and  Howard  for  title  in 
UiDself,  with  power  of  appointment,  and  that  the  pre* 
naies  shall  remain  subject  "  to  the  several  powers  re- 
>&edies,  trusts  and  authorities  herein  and  hereby  limited 
^  appointed,  granted   and  contained  or  expressed, 
of  and  concerning  the  same  premises;"  and  that  Lord 
Xanngtorif  at  the  request  of  Butler,  will  do  all  reason- 
able acts  for  better  <^  charging  and  subjecting  the  same 
pmises  with  and  to  the  payment  of  the  said  annuity, 
nd  such  powers  and  remedies  as  aforesaid,  and  also  for 
sppomting,  granting  and  demising  the  same  premises 
vith  the  appurtenances  unto  the  said  E.  Howard,  his  ex- 
ecutors,'* &c.,  for  the  then  residue  of  the  said  term,  upon 
tbe  trusts  and  in  the  manner  aforesaid,  as  by  the  said 
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J?.  Buile}'^  his  executors,  &c.,  shall  be  reasonably  r 
quired.  The  <^  powers,  remedies/'  &c.  must  be  tnki 
(reddendo  singula  singulis)  to  be  those  contained 
the  original  grant,  and  in  the  appointment  to  Haxar 
respectively.  As  to  the  question,  whether  the  annuita 
might  enter  upon  a  person  to  whom  the  appointee  hi 
mortgaged,  the  answer  is,  that  the  annuitant  is  party 
the  trust,  and  his  proceedings  would  be  governed  by  i 
and  that  the  deed  in  terms  only  empowers  him  to  ent 
and  hold  till  satisfaction  of  the  arrears  and  costs.  I: 
might  do  what  was  authorized  by  that  power,  but  o* 


more. 


E.  V.  Williams  contra.  The  arguments  for  the  d 
fendants  in  the  former  case  apply  to  this,  and  have  n* 
been  answered.  Butler  concurred  in  the  demise  : 
Harjoard ;  and  his  representative  cannot  raise  objectioi 
which,  practically,  affect  its  validity.  If  the  argumei 
on  the  other  side  is  valid,  Hoxcard  might,  by  mortga| 
of  the  term,  raise  money  enough  to  pay  arrears;  ai 
yet,  if  the  arrears  had  not  been  paid  over  to  Butler^  he, ; 
the  annuitant,  might  enter  and  dispossess  the  mortgage 
And  so,  as  to  the  premises  referred  to  by  the  deed : 
being  in  Lord  KcnsingioiCs  occupation,  the  appoint 
might  distrain  on  the  very  day  when  the  rent  becan 
due;  and,  after  the  lapse  of  fourteen  days,  the  annuita 
might  enter,  alleging  that  he  had  not  been  paid.  Sih 
terms  cannot  have  been  contemplated  in  executing  tl 
deed. 

Ctu'.  adv.  vn 


Lord  Denman  C.  J.,  in  this  term  {Januan/  22d),  d 
livered  the  judgment  of  the  Court. 
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T. 

Lord 
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These  were  rales  in  two  actions  between  the  same  QveenU  Bench. 
parties:  one  in  respect  of  lands  in  the  town  and 
coonty  of  Haverfbrdwesi ;  the  other  of  lands  in  the 
coonly  of  Carmarthen.  The  lessors  of  the  plaintiflf 
diimed  in  different  ways  under  an  annuity  deed.  Three 
oi])ectioo8  were  made  to  their  recovering,  applicable  as 
we  shall  state  hereafter  in  considering  them. 

The  first  applied  to  the  whole  deed,  and  so  to  both 

•cdons.     It  was  objected  that  there  had  been  no  enrol- 

■ent under  stat.  53  6. 8.  c.  HI.;  and  it  was  contended 

that  enrolment  was  unnecessary,  the  case  falling  within 

tbe  tenth  section  of  the  act.     The  lands  on  which  the 

ioonity  was    secured   were   freehold,   and   of  greater 

aooaal  value  than  the  annuity,  beyond  any  other  an- 

mity  or  the  interest  of  any  other  principal  sum  charged 

Aereon;  and  it  was  urged  for  the  lessors  that  Lord 

tmington^  at  the  time  of  the  grant,  was  either  seised 

h  fee,  or  at  least  enabled  to  charge  the  fee  simple  in 

pottession ;  and,  if  this  be  so,  it  cannot  be  contended 

thit  enrolment  is  necessary.     On  reference  to  the  deed, 

>t  appears  that  the  property  in  Haverfordwest  had  been 

conveyed  to  the  use  of  Lord  Kensington  in  fee :  respect- 

iagthis,  therefore,  there  could  be  no  question.     The 

property  in  Carmartheii  was  conveyed  to  such  uses  as 

be  ahoald  appoint  by  deed  or  will ;  and,  in  default  of 

or  until  such  appointment,  to  the  use  of  himself  for 

life;  remainder  to  a  trustee  for  his  life,  in  trust  for  him- 

sdf  and  to   bar  dower ;   remainder  to  his   heirs   and 

•signs.     The   tenth   section  of  stat.  53  G.  S.   c.  141. 

corresponds  to  the  eighth  section  of  stat.  17  G.  3.  c.  26., 

containing  the  same  grounds  of  exception  and  more :  it 

is  to  be  construed  in  the  same  spirit ;  and  what  that 

spirit  ought  to  be   is  laid  down  by  Lord  Kenyan  in 
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Volume  viiL    Halscu  V.  Halcs  ia).     Within  the  rule  tliere  laid  down, 
'        we  are  of  opinion  that  Lord  Kensington  had  power  tc 
charge  the  fee  in  possession,  and  that  this   objection 
failed. 

The  second  objection  applied  to  the  demise  b] 
Hcmardy  and  to  some  part  of  the  premises  in  Haverjbri- 
westf  and  to  all  in  Carmarthen,  These  appear  at  the 
date  of  the  deed  to  have  been  in  the  occupation  of  Lord 
Kensington :  and  by  that  deed  it  is  provided  that  they 
are  to  be  considered  as  held  and  occupied  by  him  ti 
tenant  to  Howard,  at  a  rent  of  500/. ;  upon  which  the 
objection  arises,  that  no  notice  to  quit  had  been  given : 
and,  as  no  answer  was  given  to  this,  it  must  prevail  to 
the  extent  to  which  it  applies  (6). 

^  The  third  objection  applies  to  all  the  property,  and 
to  the  demise  by  Buttery  on  the  ground  that  the  deed 
discloses  an  outstanding  term  in  Howard.  The  deed. 
in  the  early  part,  grants  to  Bntler,  first,  a  right  to  entei 
and  distrain  for  the  annuity,  if  it  be  in  arrear  for  fourteea 
days  after  any  day  of  quarterly  payment ;  and,  if  it  shal 
be  in  arrenr  twenty  one  days,  it  further  grants  a  powe 
to  enter  and  hold  possession  until  all  arrears  be  pai-^ 
up.  It  is  admitted  that,  if  the  deed  ended  here,  ther» 
is  such  default  in  payment  of  the  annuity  that  tiM 
demise  by  Butler  would  be  well  supported.  But  it  goefl 
on :  and,  *'  for  the  further,  better  and  more  efiectually 
securing  the  payment  of  the  said  annuity,"  Lord  Koh 
sington,  ^*  with  the  consent  and  approbation,  and  bytbe 
direction  and  appointment,  of  Butler^  grants  and  de- 
mises  the  premises  charged  to  Howard  for  the  term  of 


(a)  7  T.  R.  194. 

(6)  On  Uie  point  here  noticed  incidentally  by  the  Court,  no  atterapl  i 
made  to  set  aside  the  verdict  for  tlie  defendants. 
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ninety  nine  years :  the  trusts  of  the  term  are  to  permit   Queen's  Bench. 


Lord  Kensington  to  receive  the  proBts  until  default  in 

piynent  of  the  annuity  for  thirty  days ;  and,  upon  such 

dduiit  after  demand,  out  of  the  rents,  or  by  demising, 

adlii^,  leasing  or  mortgaging  the  same,  or  any  part 

Uiereo^  fi^r  all  or  any  part  of  the  term,  to  raise  and  pay 

off  the  arrears  with  all  expenses;  Lord  Kensington  still 

to  receive  the  surplus  rents  (  and,  upon  death  of  the 

ositei  que  vieSy  and  full  satisfaction  of  the  annuity,  the 

tcno  to  become  void,  save  as  to  any  mortgages  made 

under  the  power  for  answering  the  purposes  of  the  term. 

*I1iit  term  is  relied  on  as  an  answer  to  the  demise  by 

-^Ukr^  and,  in  order  to  give  the  objection  its  full  force, 

^be  ikt  before  mentioned  is  to  be  remembered,  that  of 

^  the  demised  premises  of  which  Lord  Kensington  was 

^  the  occupation  at  the  date  of  the  deed  he  was,  for 

^He  purposes  of  the  deed,  to  be  considered  to  be  the 

^^Qeopieras  tenant  to  Howard  at  a  rent  of  500/.,  payable 

^^  the  same  days  as  the  annuity  of  240/. 

The  principles  on  which  the  question  here  raised  is 
Vibe  decided  are  clear;  that,  in  a  court  of  law,  and  in 
^4ie  action  of  ejectment,  the  legal  title  to  the  possession, 
tf  itconOict  with  the  equitable,  must  prevail :  we  cannot 
t'irevent  a  subsisting  term  from  being  set  up,  even  by 
the  trustee  against   the  cestui  que  trust.      Whatever, 
therefore,  the  purposes  for  which  HowarcTs  term  was 
created,  if,  upon  the  true  construction  of  the  deed,  he 
ii  legally  entitled  to  the  possession  so  as  to  override 
Ae  right  of  entry  in   Butler,   Butler'%  lessee   cannot 
reoofer.     Nor  would  there  be  any  hardship   in  this. 
HmarJts  term  would  even  more  effectually  have  pro- 
tected Bullet's  interests,  and  virtually  secured  him  the 
poBiession   of  the  land,  but  for  the  laches  of  which 
G  G  2 
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Haxard  has  been  guilty  in  not  giving  the  notice  to  qai 
Still  it  is  a  question  of  construction ;  and  we  must  lo^ 
at  the  whole  deed,  and  from  all  parts  collect  the  V 
tentions  of  the  parties  expressed  or  implied.  The  btf 
are  these.  Lord  Kensington^  in  possession,  creates 
charge  on  the  land  in  favour  of  Butler^  and  gives  h: 
two  powers  of  entry :  then,  by  Butler's  direction,  a 
in  order  further  to  secure  to  him  the  payment  of  t 
annuity  in  respect  of  which  the  charge  was  created  m 
the  entry  given,  he  grants  the  term  to  Howard*  Au 
then  consents  to  the  creation  of  the  term.  Hcfaari  1 
notice  of  the  right  of  entry :  it  is  clear  that,  if  the  te 
had  been  created  without  Bullet's  consent,  it  could  i 
defeat  his  right  of  entry,  who  was  a  prior  incumbnmci 
will  his  consent  avail  to  give  it  that  operation?  \1 
think,  under  the  circumstances,  and  looking  at  ll 
whole  deed,  that  it  will  not,  and  that  this  terino 
taking  with  notice,  even  if  his  interest  had  been  adrer 
to  Bullet's^  would  have  taken  the  lease  subject  to  t^ 
right  of  entry :  but  the  purposes  of  the  term  are  to 
taken  into  account ;  and  the  whole  deed  is  to  be  ma 
consistent  with  itself,  if  possible.  This  construed 
will  make  it  so.  The  right  of  entry  does  not  desU 
ihe  term:  Butler,  under  it,  will  enter  and  take  ' 
profits  until  the  arrears  of  the  annuity  are  satisfied: 
termor,  or  (no  notice  to  quit  having  been  given)  L 
Kcnshiglony  will  then  reoccupy  and  receive  the  pro 
as  before;  Doc  dent.  C/iawncr  v.  Boulter  {a):  and  l 
will  effectuate  all  the  purposes  of  the  deed  with 
doing  violence  to  any  legal  principle. 

We   purposely  limit  our  conclusion  to  ilie  pre- 


(a)  G  j4.  i  E.  675. 
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circumstances.  Adverting  to  the  argument  for  the  de- 
fendaDts,  that  H&ward  might  have  assigned  or  mortgaged 
the  term  in  order  to  raise  the  arrears  of  the  annuity : 
if  the  term  had  been  so  applied,  we  are  by  no  means 
prepared  to  say  that  the  right  of  entry  would  have  pre- 
vailed against  it ;  and  it  would  not  be  inconsistent  with 
our  present  conclusion  to  hold  that  it  could  not.  It 
may  well  be  that,  by  the  intention  of  the  parties,  the 
right  of  entry  was  to  be  paramount  to  the  term  in  one 
•tate  of  things,  and  not  in  the  other ;  in  other  words, 
that  the  term  was  to  be  subject  to  the  right  of  entry 
Doder  one  state  of  things,  and  not  under  another.  No 
doubt  the  parties,  by  express  words,  might  have  made 
itso:  and  we  think,  by  implication,  they  have  in  fact 
>o provided  with. equal  clearness. 

Our  judgment,  therefore,  will  be  for  the  lessor  of  the 
plaintiff,  and  the  rules  be  discharged. 

Rules  discharged. 
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The  Queen  against  Nevill/  Clerk. 

/^N  appeal   by  the    Rev.    Christopher   Neville 
vicar  of  East   Grin  steady   Sussex^  against 
made  by  the   trustees   appointed  under   stat*  Si 
c.  79.  (fl),  for  the  purposes  therein  mentioned,  ih 
sions  confirmed  the  rate,  subject  to  the  opinion 
Court  upon  a  case  substantially  as  follows. 

The  above  mentioned  act,  after  reciting  tfc 
steeple  of  the  parish  church  oi  East  Grinsteadh 
**  falling  upon  the  body  of  the  said  church,  € 
demolished  the  same"  (i),  enacted  (c)  that  it  she 
lawful  for  the  trustees  thereinafter  named  to  cai 
said  church  to  be  rebuilt,  and  also,  in  order  to 


ffednestdayt 
January  21. 

A  local  act 
enabled  trustees 
for  re-building 
a  parish  church 
to  borrow 
monej,  and 
charge  it  on 
rates,  to  which 
the  trustees 
should  "  assess 
all  and  every 
person  and 
persons  who 
do  or  slmll  in- 
habit, hold,  or 
occupy  any 
land,  house, 
shop,  ware- 
house, vault, 
mill,  or  other 
tenement  within 
the  said  parish:" 

half  the  rate  to    \}^q  expense  of  rebuilding:  the  said  church,  tha 

be  paid  by  the  '  ® 

owner  or  land-   should  be  lawful  for  the  said  trustees,  from  time  t 

lord  and  half 

by  the  occupier  either  to  grant  annuities  or  to  borrow  money  at  ii 
tenants  or  oc-     which  said  annuities  so  purchased,  or  money  so  h 
t^h^wholein^the  advanced,  should   be  charged   and   chargeable 
and  dedua  tiie    ^^^^^^  ^^  assessments  to  be  levied  or  raised  {e)  : 
half  out  of  the    purpose  of  rebuilding  the  church  ;  provided  that 

rent :    power  of  ^      '^  °  ' 

distress  was 
given,  if  any 

person  should  omit  to  pay  for  thirty  days  after  personal  demand  or  written  de 
at  his  place  of  abode  ;  power  of  imprisonment  if  he  secreted  his  goods ;  power  < 
if  any  person  assessed  should  quit  his  land,  dwelling  house,  warehouse,  bbop,  vi 
or  other  tenement,  in  respect  whereof  lie  should  be  so  rated  as  aforesaid,  befo 
his  said  rate ;  and  it  was  enacted  that  any  person  appointed  by  the  trustees  migi 
the  books  of  the  poor  rate  and  land  tax,  to  ascertain  tlie  rates  to  be  levied  under  t 
Held,  that  the  vicar  was  not  rateable  in  respect  of  his  tithes  as  an  "other  tenra 


(a)  •*  An  Act  for  rebuilding  the  parish  church  of  East  Gr 
the  county  of  Sussex.** 

(6)  In  the  year  1785.  (rf)  Sect.  16. 

(r)  Sect.  1.  (c)  See  sect.  8,  p.  45: 
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jrs  so  to  be  borrowed  and  raised  should  not  exceed   Queen*s  Bench. 
iraof4000Z.  ^^^^* 

act  passed   &c.  (51  G.  3.  c.  i.,   local   and   per-     The  Queen 
public),    intituled    ^^  An   act  for  enlarging  the        Nitxll. 
s  of  an  act  of  His  present  Majesty  for  rebuilding 
arish  cburch  of  East  Gritistead^  in  the  county  of 
,"  after  reciting  that  the  sum  of  4000/.,  autho- 
by  the  said   first  mentioned  act   to  be  borrowed 
s  purpose  of  building  the  said  church,  was  insuf- 
for  such  purpose,  enacted  {a)  that  it  should  be 
for  the  trustees  by  the  said  first  mentioned  act 
ited  to  raise  the  further  sum  of  4000/.  upon  the 
of  the  said  rates  or  assessments  by  the  said  re- 
let authorised  to  be  made  and  assessed. 
5  clause  {b)  in  the  first  mentioned  act,  empower- 
e  trustees  to  make  rates,  is  as  follows.     *^  That  it 
ind  may  be  lawful  to  and  for  the  said  trustees,  or 
re  or  more  of  them,  and  they  are  hereby  directed 
uired  twice  or  oftener  in  every  year,  by  any  writing 
their   hands  and  seals,  to   assess  all  and   every 
I  and  persons  who  do  or  shall  inhabit,  hold,  or 
J  any  landy  house^  sJiopf  warehouse^  vaults  mill,  or 
tenement  within  the  said  parish,  in  any  sum  of 
not  exceeding  \s,  in  the  pound  in  any  one  year, 
yearly  rent  of  such  lands,  houses,  shops,  ware- 
,  vaults,  mills,  or  other  tenements;  and  that  the 
s  so  to  be  raised  as  aforesaid,  and  otherwise  in 
mce  of  this  act,  shall  be  paid  to  such  person  as 
)e  appointed  by  the  said  trustees,  or  any  five  or 
)f  them,  to  receive  the  same,  and  shall  be  applied 
!  purposes  of  this  act. 
a   subsequent  clause  (c)  provision   is   made   for 

Sect.  1.  (6)  Sect.  8.  (c)  Sect.  14. 

H  H   2 
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Volume  nil.    appeal  to  the  Quarter  Sessions  by  any  person  or  per- 

_^_ sons  who   "  shall  find   himself,  herself,  or  themselves 

The  QuxsN     aggrieved  by  any  rate  or  assessment  to  be  made  by 
Nevill.        virtue  of  this  act,  or  any  other  matter  or  thing  to  be 
done  in  pursuance  thereof." 

The  trustees  appointed  by  the  authority  of  the  said 
first  mentioned  act,  on  21st  October  1844,  made  and 
published  a  rate  as  follows. 

"  Parish  of  East  Grhistead^  in  the  county  of  Sussex^ 
to  wit.  A  rate  or  assessment  of  6d,  in  the  pound  upos 
every  inhabitant  and  occupier  of  lands,  houses,  tithese 
shops,  warehouses,  vaults,  mills  or  tenements  within  tli 
parish  of  East  Grmstead  in  the  county  of  Sussex,  an — 
for  the  purposes  mentioned  in  an  act  of  parliament — 
&c.,  specifying  the  above  mentioned  acts. 
The  appellant  was  rated  as  follows : 

On  Lands  and       Cliurch  IL-« 
Persons  rated.         Premises  assessed.        r^  ^^"°*    °"      at  6d.  in  tM2 

Tenements.  p^^^^^ 

Rev.  C.  Nevill.      Small  tithe.      ^288  0  0     ^7  4  O. 

In    the   grounds   of  appeal    the   appellant  allege<i 
1.  That  the  said  rate  was,  on  the  face  of  it,  bad,  ille^l 
and  unwarranted  by  any  law  or  statute.    2.  That  the  sBid 
rate  was  bad  and  illegal  on  the  face  of  it,  as  purporting 
to  include  and  rate  and  assess  tithes,   which   are  not 
rateable  for  the  purposes  of  the  said  rate.     3.  That  the 
property  in  respect  of  which  he,  the  appellant,  was  ^ 
rated  was  not  legally  rateable  for  the  purposes  of  the 
said    rate.     And,    lastly,    that   the   appellant   was  not 
legally  liable  to  be  rated  for  the  small  tithes  in  and  bj 
the  said  rate,  or  by  virtue  of  the  said  act  for  rebuilding 
the  said  parish  church. 

On  the  hearing  of  the  appeal,  it  was  admitted  that 
the   said    church    was   rebuilt,  and    that  ^the  ordinary 
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F»  virchwardens'  rates  for  repairing  the  said  church  were   Quem't^ch, 

:s*«^ied  in  the  said  parish,  as  well  as  rates  made  under  . 

bh^  powers  of  the  above  mentioned  acts  for  defraying 

^1^  expenses  of  rebuilding  the  said  church.     On    the 

»si.vt  of  the  respondents  it  was  argued  that  the  appel- 

Ei.cit  was  properly  rated  under  the  said  acts  of  parlia- 

ti^nt,  inasmuch  as   the  words    ^*  other  tenement/'   in 

h^  above  recited  clause  of  the  said  first  mentioned  act 

s^ctS  of  Stat.  SO  G.  3.  c.  79.),  comprised  vicarial  tithes 

Lcrcording  to  the  true  construction  and  meaning  of  the 

iaicl  first  mentioned  act.      On  the  part  of  the  appellant 

it    wfas  argued  that,  according  to  the  true  construction 

oF  the  first  mentioned  act,  the  words  "  other  tenement" 

in    the  said  clause  did  not  include  the  vicarial  tithes  in 

respect  of  which  he  was  rated.     The  Sessions  decided 

in   £ivour  of  the  respondents,  subject  to  the  opinion  of 

this  Court. 

If  the  Court  should  be  of  opinion  that,  according  to 
^e  true  construction  of  the  first  mentioned  act,  the 
^foiis  ** other  tenement"  in  the  said  clause  do  not 
comprise  vicarial  tithes,  then  the  said  rate  was  to  be 
flashed :  but,  if  the  Court  should  be  of  the  contrary 
pinion,  the  rate  was  to  stand  confirmed  {a), 

(•)  The  following  sections  of  stat.  SO  G.  3.  c.  79.  were  referred  to  iit 
fitment,  betides  tliose  set  out  in  the  text. 

8ml  9  enacts  *'  that  the  rate  or  assessment  so  made  shall  be  payable 
^■irtoiy,  at**  &c.,  **  one  half  of  which  said  rate  or  assessment  bhall  be 
Nd  bj  the  owner  or  landlord  of  tlie  premises  so  assessed,  and  the  other 
"^  by  the  occupier  or  tenant  thereof.  ** 

Sect  10  enacts  **  That  the  tenants  or  occupiers  of  any  land  and 
'(■OMiits  as  aforesaid,  shall  pay  the  whole  of  such  rates  and  assessments 
^  what  tbey  hold  and  occupy,  and  bhall  and  may  deduct  out  of  his  or 
^rent,  payable  to  the  landlord  or  owner  thereof,  one  half  of  such  rate 
■mI  tttfissment ;  and  such  landlord  or  landlords  is  and  arc  hereby  re* 
foind  to  allow  to  such  tenants  such  payments  and  deductions  accordingly ; 
tod  eiery  tenant  paying  such  part  of  the  said  rate  or  assessment  upon  his 

U  H    3 
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Foiume  nil.       Chambers  and  J.J.  Johnsoti  in  support  of  the  order  c 
'____  Sessions.      The  words  "  or  other  tenement,"  in  sect  t 


The  QuEEK     comprehend  tithes.     It  has  been  held,  in  the  case  ^ 
Nbvxll.       a   poor   rate  imposed  by  a  private  act,  that  the  pa» 


landlord's  account,  and  producing  a  receipt  for  the  same,  shall  be  soquiti 
and  discharged  from  so  much  money  as  the  same  shall  amount  to,  si  ft*, 
and  effectually  as  if  the  same  had  been  paid  to  any  such  landlord  or  lax 
lords,  owner  or  owners,  or  any  person  to  whom  his  or  her  part  wa» 
should  have  been  paid  or  payable.'* 

Sect  12  enacts  «  tliat  the  said  rates  or  assessments  shall  be  colkd 
quarterly ;  and  that  if  any  person  or  persons  shall  refuse,  neglect,  or  om 
to  pay  the  sum  or  sums  of  money  which  he,  she,  or  they  shall  be  rated 
assessed,  for  the  space  of  thirty  days  after  personal  demand  being  bbi 
thereof,  or  demand  in  writing  left  at  the  place  of  abode  or  habitaticKi 
such  person  or  persons,  then,  and  in  every  such  case,  it  shall  and  may 
lawful  to  and  for  the  said  collector  or  collectors,  receiver  or  receiversy  m 
he  and  they  is  and  are  hereby  authorized  "  &c.  (power  to  distrain) ;  so 
if  the  goods  of  the  person  refuving  &c.  <<  shall  be  locked  up,  or  aecuie 
or  secreted,  or  removed,  so  tliat  the  said  collector  **  &c.  **  cannot  kgall 
distrain  the  same,"  then,  &c.  (power  given  to  justices  to  commit  to  poo 
for  any  time  not  exceeding  three  months,  or  until  payment). 

Sect.  1 3.  enacu  **  That  when  any  person  or  persons  who  shall  be  rate 
or  assessed  by  virtue  of  this  act  shall  quit  his,  her,  or  their  land,  dweUioi 
house,  warehouse,  shop,  vault,  mill,  or  other  tenement,  for  or  in  respc< 
whereof  he,  she,  or  they  respectively  shall  be  so  rated  or  assessed  < 
aforesaid,  before  he,  she,  or  they  shall  have  paid  his,  her,  or  their  said  iwA 
or  assessment,  and  shall  afterwards  refuse  to  pay  the  same  when  due,  a0 
demanded  by  the  person  or  persons  authorized  and  appointed  to  odlci 
and  receive  the  same,  that  tlien  and  in  every  such  case  it  shall  and  may  ^ 
lawful  to  and  for  the  said  collector  or  collectors,"  &c.  (power  to  diitr«» 
the  goods,  by  warrant  of  justices  to  be  granted  into  any  place  within  tbc> 
respective  jurisdictions,  or  out  of  the  limits  thereof,  such  warrant  beiOi 
first  backed  or  countersigned  by  some  magistrate  in  the  county,  ^ 
where  the  distress  is  to  be  made). 

Sect  15  enacts  "  That  it  shall  and  may  be  lawful  to  and  for  any  v^ 
ceiver  or  collector  to  be  appointed  in  pursuance  of  this  act,  or  any  €f^ 
person  or  persons  to  be  appointed  by  the  said  trustees,  or  any  five  or  more 
of  them,  for  that  purpose,  at  all  convenient  times,  to  inspect  the  boob  oi 
assessments  or  rates  of  the  poor,  or  land  tax  for  the  said  parish,  in  order  tc 
ascertain  the  rates  and  assessments  to  be  raised  and  levied  by  virtue  of  thi 
act,  and  to  take  copies  thereof,  if  necessary,  at  the  expence  of  the  saM 
trustees." 
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son  "  ought  not  to  be  exempted  but  by  express  words,    Queen's  Bench, 

being  liable  before,"   by  the  express   words   of  stat. L— 

^3  EUz.  c  2.  s.  1.;  and  therefore  he  was  deemed  rate-     "^^^  Qukkn 
&ble  under  the  private  act,  though  that  mentioned  only        Nkvjix. 
**  lands  and  tenements ;  '*  Rex  v.  Shingle  (a).    In  S  Buni^s 
£ccL  Law,  353  (i),  tit.  Privileges  and  Restraints  of  the 
Clergjf,  sect  iv.,    after  a  statement  that  anciently  '^  it 
was  held,  that  clergymen  are  not  to  be  burdened  in  the 
general  charges  with  the  laity  of  this  realm,  neither  to 
be  troubled  or  incumbered,  unless  they   be  specially 
named  and  expressly  charged  by  some  statute,"  it  is 
said:  *^But  now  the  contrary   doctrine  prevails,  that 
clergymen  are  liable  to  all  charges  by  act  of  parliament, 
unless   they   are   specially   exempted;"  which    is   laid 
down  in  Webb  v.  Batchelor  (c).       In  Powell  v.  Bull  (d) 
it  was  held  that  "  tenements,"  in  a  local  act  for  the 
maintenance  of  the  poor  (^),  immediately  following  the 
^ords  *^  lands,  houses,"  comprehended  tithes,  parcel  of 
»  rectory.     A  meaning  must  be  given  to  all  the  words 
of  the  act      A   strong   instance   of  this   appears   in 
2  Dwarris  on  Statutes^  757,  758.     There,  after  stating 
die  rule  that  "  a  statute  which  treats  of  things  or  per- 
sons of  an  inferior  rank  cannot,  by  any  general  words, 
be  extended  to  those  of  a  superior,"  a  passage  is  cited 
from  Lord    Cok^s    commentary   on   stat.     52   //.  3. 
[Marlebridge)  c.  19.,  in  2  /;«/.  137.     The   enactment 
is:  ^^  Touching  essoins,  it  is  provided,  that  in  coun- 
^  hundreds,  or  in  courts  barons,  or  in  other  courts, 

(a)  1  Sir.  lOa  (b)  9th  edit. 

(e)  S  Lev.  139.  (d)  1  Comyns's  Rep,  265. 

(e)  Stat.   9  &  10  W,  3.  c.  37.,  private,  "  for  erecting  hospitals,  and 
workhouses  within  the  town  of  ColcheslcTf  in  the  county  of  Essex,  for  the 
better  employing  and  maintaining  the  poor  thereof."     This  appears  to  b« 
die  same  act  as  that  cited  in  Rex  v.  Skingie,  supr4. 
H  II   4f 
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Volume  viiL  none  shall  need  to  swear  to  warrant  his  essoin:"  and 
J Lord  Cohe  says  :  "  These  general  words  are  interpreted 

The  QuKKK  ^^  extend  to  tlie  king's  courts  of  record  at  Westminster^ 
Nevill.  3nj  other  courts  of  record,  although  the  act  b^nnetli 
with  inferior  courts,  as  is  manifest  by  common  ex- 
perience  ;  and  the  cause  is,  for  that  otherwise  these 
general  words  should  be  void,  for  it  cannot  according 
to  the  general  rule  extend  to  inferior  courts ;  for  none 
be  more  inferior  or  lower  than  these,  that  be  parti- 
cularly  named,  and  so  note  a  just  exception  out  of  the 
general  rule."  Here,  if  no  word  intervened  between 
the  words  "  land,  house,"  and  the  words  "  or  othei 
tenement,"  the  case  would  be  directly  within  the  rule 
in  Rex  V.  Shingle  [a)  and  Powell  v.  Bull  (6) :  but  tb« 
intervening  words  relate  to  inferior  subjects,  "  shopi 
warehouse,  vault,  mill : "  and,  unless  the  general  word. 
can  be  satisfied  by  some  subject  inferior  to  these,  Ui» 
rule,  in  2  Inst.  137  applies.  [Coleridge  i.  I  cannoi 
quite  understand  how  you  fix  the  order  of  precedenc- 
in  such  things  :  we  know  that  certain  courts  are  ini 
ferior  to  others.]  If  there  be  no  rule  of  precedence 
applicable,  there  is  nothing  to  limit  the  generality  oi 
the  words.  [Coleridge  J.  In  Rex  v.  Skitigle  (a)  anii 
Powell  V.  Bidl  (b)  it  appears  to  have  been  understooc/ 
that  the  private  act  took  the  place  of  stat.  43  Eliz.  c.2., 
so  that  the  vicar,  if  not  rated  under  the  private  act,  would 
be  relieved  from  his  antecedent  liability  altogether:  bul 
here  does  the  local  act  supersede  the  ordinary  churcli 
rate  ?J  The  statute  here  seems  passed  for  rebuilding 
the  whole  church :  there  is  no  reason  for  exempting 
the  vicar  rather  than  the  other  parishioners.      All  wil 

(a)  1  Str,  ICX).  (6)  1  Corny ns's  Rep,  26 J. 
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pay  under  the  general  liability  to  church  rate,  or  all  (bteenU  Benek. 

we  exempted  from  it     [^Coleridge  J.    He  will  probably  , L_ 

insist  that  the  words  must  be  applied  to  subjects  ejusdem     '^^  Qo»ik 

fiw«Ts  with  those  expressly  named.]     The   inference       Nitilu 

from  sect  15  is  that  the  vicar  should  be  rated  :  for  the 

'^te  is  to  be  ascertained  by  reference  to  the  poor  rate 

>Dd  land  tax,  to  both  of  which  he  would  be  rated.     It 

^  no  answer  that  the  inspection  of  these  rates  might 

^  important  with  a  view  to  the  assessment  of  the  in- 

n^itants  in  general ;  for  their  assessment  to  the  poor 

'^Gand  land  tax  is  made  on  the  assumption  that  the 

^'car  is  proportionably  rated  :  if  he  is  not   to   be  so 

'^M  under  this    act,    the   inspection  would   mislead. 

if^oUridge  J.  The  inspection  might  shew  the  value  of 

*e  property  rated.]     Rex  v.  Barker  (a)  is  a  strong  au- 

*ority  in  favour  of  the  order  of  sessions :  the  words  are 

*^*rly  the  same  as  here.     So  in  Rex  v.  The  Ti-usteesfor 

^^*ving  Shrewsbury  (b)  the  word  "  hereditaments  "  was 

'dd  to  include  ground  occupied  by  a  gas  company, 

•^cause  meadow  and  pasture  ground  appeared  to  be 

poken  of  as  hereditaments  in  the  act.     In  Rex  v.  The 

*fanckester  and  Satford  Wafer  Works  Company  (c)  the 

^ords  "  other  tenements  "  were  held  not  to  comprehend 

*nd  occupied  by  the  pipes  &c.  of  a  water  Company : 

'^t  there  the  statute  appeared  purposely  to  avoid  rating 

^i^ds;  and  upon  this  the  judgment  turned:  and  Rex  v« 

^odey  (<f),  where  the  words  were  held  not  to  include 

^^  profits  of  markets^  was  a  decision  on  the  same  act, 

^d  was  decided  on  the  authority  of  the  former  case. 

^  Colebrooke  v.    Ttckell (e)    the  words    **  tenement" 

(a)  6  A.  ^  E.  388.     And  see  Brown  v.  Lord  Granville ^  10  Bing,  69. 
[h)  S  B.  i  Ad,  216.  (c)  \  B.iC.  6S0. 

[d)  2  B.  ^  C.  226.  (e)  4  A.  cj  E.  916. 
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Fohtme  Fill,    and  "  hereditament,"  in  an  act,  were  held  to  be  confiwe 
to  corporeal  hereditaments  only.  In  that  case  there  we 


The  Qanuf      ^^^  ^^^^  ^^  ^y^^  ^^^^  matter ;    in  the  former  the  wor^c 
NiTitu        could  not  be  applied  to  incorporeal  hereditaments;  a^n 
the  words  in  the  second  were  therefore  restrained  in  ibte 
application.     The  principles  upon  which  it  was  h^lc 
in  Bally  v.  Wells  {a),  that  a  covenant   in  a  lease  foi 
years  of  tithes  will  run  with  the  tithes  seem  to  oonBrm 
the  doctrine  that  they  fall  within  the  same  class  of  tene- 
ments as  lands.     In  Gully  v.  Bishop  of* Exeter  (i),  where 
an  advowson  in  gross  was  held  to  be  a  tenement,  (lie 
Court  pointed  out  that  ^*  tenement  **  -  was  the  only  word 
used  in  the  statute  de  dont\  I  stat.  ISE.  1.  r.  I.    Sect.S 
here  uses  the  word  *^  inhabit" :  but  that  term  b  not  con- 
fined to  residents ;  and  indeed  the  vicar  must  reiidfr 
Here,  however,  it  is  used  in  a  large  sense:  the  ntf* 
rower  meaning  is  expressed  by  **  place  of  abode *■ 
sect  12. 

Sir  F.  Kelli/t  Solicitor  General,  and  Creasy^  contri 
The  burthen  of  proof  lies  on  the  party  seeking  to  iO" 
pose  a  tax.  Independently  of  express  enactment,  tic 
vicar  is  no  more  bound  to  repair  the  body  of  the  cburcfc 
than  the  rector ;  the  burthen  falls  on  the  parishiouc'* 
in  general ;  I  Bnrn^s  Just.  636  (29th  ed.),  title  CW 
or  Chapel,  VI.  1.;  1  Burn's  Ecc.  L.  350.  title  CAwt*,^*' 
Degge^s  Parson* s  Counsellor^  163.,  Part  i.  c.  xii.  HeJ*  ' 
the  general  language  of  the  act  is  against  the  soP" 
position  that  it  was  meant  to  include  tithe  in  the  wont 
"  tenement."  Sect.  9  speaks  of  owner  and  landlord* 
correlative  to  occupier  and  tenant :  now,  though  in » 

(a)  3  Wits.  25.     See  note  (12)  to  The  Dean  and  ChapUr  tf  Wn^ 
V,  Goucr,  2  H'ms.  Sound,  304  a. 

(b)  4  Bing   290.  '290. 


IX.  VICTORIA.  461 

eobnical  sense  a  man  may  be  said  to  be  occupier  or   QMm*j  Bench, 

1846 

enant  of  tithes,  the  word  ordinarily  used   is   lessee.  * 

The  same  remark  is  applicable  to  sect  10.     Sect  13     TheQuE«if 
ipeaks  of  such  assessed  persons  as  **  shall  quit "  their        KcviiXi 
«^  land  "  &c.,  enumerating  all  the  rateable  subjects  men- 
tjoned  in  sect*  8,  including  ^^  other  tenement."     This 
is  not  consistent  with  ordinary  language,  if  tithe  be 
comprehended.     In  sect.  8  the  subject  matters  enume- 
rated begin  with  *^  land,"  and  descend  to  less  important 
things,  all  corporeal :  therefore  tithe  cannot  be  included 
vitbout  violating  the  apparent  order,  contrary  to  the 
admitted  general   rule,   and   that   for   the  purpose  of 
bringing  in  matters  not  ejusdem  generis  with  those  spe- 
cified. Authorities  relating  to  poor  rates,  or  other  charges  ' 
to  which  the  vicar  was  previously  liable,  are  inapplicable. 
I     Sodi  tre  3  Bum's  Ecc.  L.  353.,  Rex  v.  Skingle  (a),  Powell 
\    ▼•  Bull  (6).     And  the  reasoning  in  these  cases,  founded 
OQ  the  assumption  that  the  vicar,  if  not  rated  under  the 
prifate  act,  would  escape  altogether  from  the  charge  to 
^icb  he  was  previously  liable,  is  inapplicable  here,  as 
Ae  case  finds  that  the  ordinary  churchwardens*  rates 
vt  still  raised.     It  is  true  that  some  meaning  should, 
impossible,  be  given  to  all  the  words :  but  here  that  rule 
Btty  be  satisfied  without  including  any  subject  matter  of 
a  kind  different  from  that  described  ;  for  **  other  tene- 
^^Jent"  may   mean    barn,    factory,    &c.      Rex  v.  Bar^ 
fcr(c)  proves  only  that,  where  reference  is  made  to  all 
^Qements  rateable  to  the  relief  of  the  poor,  tithes  are  so 
nteable,  because  the  person  is  within  the  original  statute 
of  43  Eliz.  c.  2.  5.  I.     On  the  other  hand,  the  cases  are 
ooiform  in  shewing  that,  if  possible,  general  words  shall 

(«)  1  sir.  100.  (6)  1  Comt/ns's  Rep.  265, 

(e)  6  A.%  E.  388. 
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Foiume  vilL   be  applied  only  to  things  ejiisdem  generis  with  the  thinj 

'        particularized  ;    Rex   v.    The   Manchester  and  Sal/bt 

The  QuiEK  fVaterworks  Company  (a),  Rex  v.  Mosley  (i),  ColebrofH 
Nevill.  y^  Tickell{c).  The  principle  is  explained  by  Loi 
Kenyan  in  Rex  v.  Wallis  (rf),  namely  that,  if  the  legi 
lature  had  meant  the  general  words  to  be  applied  witl 
out  restriction,  it  "  would  have  used  only  one  con 
pendious  word."  Sandiman  v.  Breach  (e)  exemplifi* 
very  strongly  the  prevalence  of  the  rule  that  geher 
words  are  to  be  interpreted  from  the  context.  T' 
question  there  was  whether  carrying  a  passenger  in 
stage-coach  for  hire  on  Stmday  be  illegal  under  s^ 
29  C.  2.  c.  7.  s.  1.,  where  the  words  are  that  "  no  trade 
man,  artificer,  workman,  labourer,  or  other  pei'son  wKni 
soever,''  shall  exercise  worldly  labour  &c.  on  the  Lord! 
day,  sect.  2  adding  an  enactment  that  ^^  no  drover,  horse' 
courser,  waggoner,  butcher,  higgler,  their  or  any  oi 
their  servants,  shall  travel "  &c.  "  upon  the  Lord's  day," 
"  and  that  no  person  "  "  shall  use,  employ  or  travel  upon 
the  Lord's  day  with  any  boat,  wherry,  lighter  or 
barge,  except  it  be  upon  extraordinary  occasion "  &c 
Particular  carriers  were  also  specified,  without  mention- 
ing those  by  stage-coach,  in  the  earlier  statute  of  SC  !• 
c.  L,  which  is  in  pari  materia.  Lord  Tenterdetiy  de- 
livering the  judgment  of  the  Court,  said :  "  Where 
general  words  follow  particular  ones,  the  rule  is  to  con- 
strue them  as  applicable  to  persons  ejusdem  generis. 
Considering,  then,  that  in  the  3  C  I.  c.  1.  carriers d 
a  certain  description  are  mentioned,  and  that  in  thi 
29  C  2.  c.  7.  drovers,  horse-coursers,  waggoners,  ant 

(a)  I  /?.  ^  C  630.  (6)  2  B.  ^a  226. 

(c)  4A.iR  916.  (rf)  5  T.  R.  57.^.  3T9. 

(*)  7  B.  ^  C.  96. 
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-ateliers  of  certain  descriptions,  are  specifically  men-  QueenU  Bench, 

Looed,  we  think  that  the  words  *  other  person  or  per-  !__ 

ions*  cannot  have  been  used  in  a  sense  large  enough  to  "^^  wmm 

inclade  the  owner  and  driver  of  a  stage-coach."     There  Nitill. 
are  ik)  words  suggesting  a  restriction  in  the  statute  de 

dams,  the  interpretation  of  which  is  therefore  consistent 

^th  the  rule  now  contended  for. 

Lord  Denm AN  C.  J.     No  doubt  the  word  *^  tene- 
iDeDt"  will,  prima  facie,  include  tithes :  but  it  is  also 
tt  undoubted   rule,    established    by   the   cases,    that, 
vbere  several  words  preceding  a  general  word  point  to 
s  confined  meaning,  the  general  word  shall  not  have 
SQch  a  meaning  as  to  extend  its  effect  beyond  subjects 
9^ni  generis.     Sandman  v.  Breach  (a)  aiFords  a  re- 
markable   instance    of   the    application   of   this   rule. 
Certain   kinds   of  carriers   and   travellers  were   there 
specifically  mentioned  in   two    acts   of  parliament  on 
tk  same  subject ;  and  the  words  '*  other  person  what- 
•oe?er''  also  appeared:  and  Lord  Tenterden  held  that 
Ae  special   description   had   the    effect   of   excluding 
carriers  not  mentioned.     Here  many  kinds  of  tenement 
vt  specified,   differing  in  kind ;   yet  nothing  is  said 
•bout  tithes.     We  are  therefore   called   upon  to  say 
tiuit  tithes  must  be  included  because  they  may  be  in- 
doded.     Possibly,  if  we  knew  the  general  history  of 
^  case,   we   might  find  grounds  for  suspecting  that 
^  intention  was  to  include   tithes :   but  there   is  a 
total  absence  of  information   on  this  point.     We  do 
not  know,  from  the  language  of  the  act,  whether  the 
vlK)le  church  was  destroyed,  or  the  body  as  distin- 
guished from  the  rest  of  the  church,  nor  how  the  rates 

(a)  7  A  ^  C  96. 


464 


Q.B.    HILARY  TERM, 


The  QuisN 

V. 

Nevill. 


Volume  vilL    have  been  levied  since  1785.     We  are  called  upon  to 

'___   put  a  construction  on  the  dry  words :  and,  that  being 

so,  we  must  adhere  to  Lord  Tenterderis  rule. 

Patteson  J.     We  have  certain  general  rules  to  guidft 
us  in  our  interpretation  of  statutes;  but  these  rul^ 
sometimes  conflict  one   with  another,  and  only  mab 
more  matter  of  doubt.     Here  it  is  said  that  we  are  " 
give  effect  to  all  the  words  if  we  can,  and  that  soirr; 
meaning  therefore  ought  to  be  given  to  the  words  "  otl^; 
tenement,"  so  as  to  include  some  subject  not  previou    ^ 
included.     Another  rule  of  which  we  are  reminded, 
that  we  are  to  construe  every  word  in  conjunction  ^^ii 
the  words  that  accompany  it,  and  that,  where  speoi% 
words  occur,  a  general  word  following  them  must  be 
taken  to  include  only  subjects  ejusdem  generis.     Wbid^ 
of  these  rules  is  to  prevail  ?     Perhaps  in  the  present 
case   they   are   not  actually   in    conflict;    for,  as  the 
Solicitor  General   suggested,  we   might   possibly  give 
effect  to  the  words  "  other  tenement "  by  treating  thcffl 
as  including  barns  or   factories  and  excluding  titbes. 
The  words  come  after  the  words  "  land,  house,  shop," 
and  the  like,  and,  as  I  should  say,  were  meant  to  in- 
clude subjects  ejusdem  generis,  particularly  when  we 
look  at  sections  9  and  13,  which,  though  not,  of  them- 
selves, sufficient  to  warrant  us  in  excluding  tithes,  jet 
confirm  the  argument  that  the  words  ^^  other  tenement," 
in  sect.  8,  were  intended  to  include  only  what  was  ejus- 
dem generis  with  the  things  before  specified. 


Coleridge  J.  I  am  of  the  same  opinion.  I  do  nol 
think  that  any  of  the  cases  throw  much  light  upon  thf 
question ;  for,  as  was  to  be  expected,  each  is  decided 
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upon  the  particular  words  in  each.     We  must  therefore   Queen'i  Bench, 

recur  to  general  principles.     And  I  really  think  that  all   1_ 

the  general  rales  which  have  been  established  may  be     '^^  Qu««h 
consistently  saUsfied  by  our  present  decision.     With-       Nivul. 
OBt  insisting   too   strongly  upon    the   argument   that 
the  statute  is  imposing  a  tax  and  must  therefore  be 
strictly  interpreted,  it  is  impossible  not  to  attach  some 
mgbl  to  that  consideration.     Then,  as  to  the  words 
wkich  precede   "other  tenement^*'   they  are  express, 
^land,  house,  shop,'*  and  so  on  :  as  to  the  words  "  other 
tenement,*'  there  is  enough  doubt,  to  say  the  least,  to 
entitle  us  to  say  that  the  rule  of  construing  the  statute 
itrictly  will  not  be  satisfied  if  tithes  be  included.     Next, 
^t  is  the  effect  of  the  word  "  inhabit  ? "      It  can- 
not mean  that  a  vicar,  merely  as  inhabitant,  shall  be 
•Bessed  in  respect  of  his  tithe  only.     Looking  at  the 
vords  alone,  I  think  that  the  first  principle  mentioned 
bjF  my  brother  Patteson  need  not  affect  the  view  which 
I  take,  and  the  other  cannot.     The  special  words  by 
^ means  exhaust  every  kind  of  subject  matter  ejusdem 
pxms ;  so  that  effect  may  well  be  given  to  the  words 
**  other  tenement,''  without  including  tithes.     As  to  the 
nde  of  confining  a  general  word  when  it  follows  special 
words,  by  referring  it  to  the  same  sort  of  subject  matter, 
ve  cannot  perhaps  bring  this  case  exactly  within  the 
doctrine,  in  2  Inst.  137,  respecting  the  inferiority  of  one 
snbject  matter  to  another.     But  the  analogy  is  suffi- 
ciently close.     Where  we  find  every  thing  which   is 
expressly  mentioned  to  be  of  a  corporeal  nature,  we 
should  certainly  not  expect  to  find  that  the  general 
word  meant  any  thing  not  corporeal,  and  should  be 
disposed  to  say  that  tithes  were  not  included  ;  although, 
if  that  view  were  inconsistent  with  what  we  found  in 
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Volume  VUL    other  parts  of  the  statute,  we  might  be  unable  to  act 

L— .  upon  it.     Now  Mr.  Chambers  referred  to  sect.  15,  whicl 

gives  power  to  inspect  the  poor  rate  for  the  purpose  o 
ascertaining  the  proper  assessments.     But  such  a  powe 
was  useful  for  enabling  the  receiver  to  get  the  value  c 
any  corporeal  hereditament  which  was  to  be  assessed 
and  no  other  clause  is  shewn  to  be  inconsistent  with  tfe 
principle   that   corporeal  hereditaments  alone   are  ife 
eluded.     On  the  side  of  the  appellant,  it  is  contend 
that  some  clauses  do  shew  the  limit  upon  which  be    j 
sists.     I  agree  that  none  of  them  are  conclusive:  j^ 
all  of  them  are  strong  enough  to  produce  an  inclinaticx 
of  opinion ;  all  seem  to  point  to  corporeal  bereditameoCs. 
Sect  10  speaks  of  rent  being  paid  by  tenants  or  ooco- 
piers;  sect.  13  speaks  of  a  rated  person  who  ^sbtli 
quit"  the  **  land*'  &c.,  re-enumerating  all  the  subject 
matters  of  sect.  8.     Looking  therefore   at  the  whole 
statute,  I  think  the  safer  opinion  is  that  the  vicar  is  vol 
rateable  here  in  respect  of  tithe  (a). 

Order  of  Sessions  quashed* 


(a)  Wighiman  J.  was  absent. 


Thurtd^, 
January  22d. 


The  Queen  against  The  Great  Western 
RaUway  Company. 


Reported,  6  Q.  B.  179. 
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Queen*a  EtncK 
1846. 


Crow  against  Falk  and  Another.  ^^^^^^  ^^^ 

ASSUMPSIT.     The  first  count  stated  that,  before  Plaintiff  and 
defendants 

the  making  ot  the  promise  &c.,  to  wit  8ih  March  agreed  by 

1844,  plaintiff  was  master  of  a  ship  called  the  Tweedy  UiaYa^ship/ 

then  at  Liverpool ;  and  thereupon,  by  a  certain  agree-  ^/,of  wWch 

nent  then  made  by  and  between  plaintiff  of  the  one  ^^^"ef  should. 

ptrt  and   defendanU   of  the  other  part,  it   was   mu-  "^'^^  *'^  ^*'": 

*  venient  speed* 

totlly  agreed,   &c.,    that  the   ship,   being    tight  &c.,  be  made  ready. 

At,         •  1        11  ^^^  should, 

noQld,   With    all    convenient  speed,    be    made   ready,  at /..,  receive 

smI  should,  at  Liverpool^  receive  and  load   from  the  the  charterers' 

d>wterers'  agents  a  full  and  complete  cargo  of  while  cargo^aud, 

•It  (describing  it),  and,  being  so  loaded,  should  there-  ^Zrpiil' 

'Ah  proceed  to  Stettin^  or  so  near  thereunto  as  she  d^Lifver'the""* 

■ight  safely  get  and   deliver  the   same,   agreeably   to  ««"« »"<^  ^ 

1 .11      c  '  o  ^  jjjjjj  ^j,g  voyage, 

Duls  of  lading,  and  so  end  the  voyage  (restraints  of  restraints  of 

princes  and  rulers,  the  dangers  of  the  seas  and  naviga-  «<  during  the 

wHj,  fire,  pirates  and  enemies,  during  the  said  voyage,  "wavs  mu!' 

always  mutually  excepted),  fourteen  running  days  &c.  ^^*|lf  andThe 

(stipulations  for  discharge  at  Stettin);  and  the  ship  was  f^^^l  ^^^* 

to  be  loaded  at  Liverpool  without  detention ;  and   the  without  de- 
tention ;  and 
oefindants  did  thereby  promise  and  agree  to  load   the  defendants 

vessel  with  the  said   cargo  at  Liverpool,  and  also   to  to  load  the 

receive  tlie  same  at  the  port  of  delivery,  as  in  the  said  ^^^  the  ci/ar- 

agreement  stated;  and  that  they,  the  defendants,  should  ^uHhe  Ilid''^' 

and  would  pay  freight  &c.,  and  that  they  should  and  *^^^^*  '^  -^; 

demurrer  to  a 
declaration  in 

aKompsit.  asaigning  for  breach  of  the  above  agreement  that  defendants  did  not  load  the 

ship  at  I*,  without  detention,  but  detained  her  at  L.  an  unreasonable  time  (not  negativing 

ffvstruDts  of  princes  &c. ) :    H  eld, 

That  the  exception  as  to  restraints  of  princes  &c    was  applicable  only  after  the  ship 

qniucd  UoerpooL 

▼OL.  YIII.   K.  S.  II 
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Fobime  viiL    would  pay  demurrage,  the  sum  of  8/.  Britisk  sterling  | 

' day,  to  be  paid  day  by  day  for  each  and  every  day 

Crow  vessel  should  be  detained  over  and  above  the  said  lay 
Falk.  clays  and  time  hereinbefore  mentioned^  but  that  i 
said  vessel  should  not  be  required  to  remain  on  d 
murrage  longer  than  ten  days ;  the  cargo  to  be  d 
livered  alongside  and  taken  from  alongside  the  teste 
within  reach  of  her  tackle,  at  the  expense  and  risk  > 
the  charterers :  and  for  the  true  performance  of  the  la' 
agreement  the  plaintiff  did  thereby  bind  himself  b 
heirs  and  assigns,  the  said  vessel  &c.,  and  the  defendan 
did  in  like  manner  bind  themselves,  their  heirs  u 
assigns,  and  the  cargo  &c.,  each  unto  the  other,  in  tl 
penal  sum  of  ^OOL  And  thereupon,  afterwards,  to  i 
on  &c.,  in  consideration  of  the  premises  &c.  (mnti 
promises  to  perform  the  agreement).  Averment,  tl 
plaintiff  continually,  from  the  time  of  making  ftc,  I 
performed  &c.  That  afterwards,  after  the  making  of  4 
agreement  and  promise  by  defendants,  and  before 
breach  of  promise  by  defendants  firstly  hereinafter  iii< 
tioned,  the  ship,  being  then  tight  &C.,  was,  at  Ltoerpt 
with  all  convenient  speed,  and  within  a  reasonable  tii 
for  that  purpose,  made,  and  was  there,  ready  to  recen 
and  load  from  the  defendants  or  their  agents  soc 
cargo  as  in  the  agreement  in  that  behalf  tnentioned  iv 
agreed  on :  and  the  ship  continued  there,  thencefcitl 
until  the  time  of  the  committing  of  the  breach  t 
promise  &c.  next  mentioned,  ready  as  aforesaid  I 
receive  and  load  there  from  defendants,  or  their  ageat 
such  cargo  as  in  the  said  agreement  &c. ;  and  plaint! 
continued  to  be,  and  was,  during  all  the  time  b 
aforesaid,  ready  and  willing  to  receive  such  car| 
there,  and  to  load  the  same  &c. :  of 'all  which  &a  (n 
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i^  to  derendants,  within  a  reasonable  time,  and  before   Q*^»'«  Bench. 

^*">eieh)  &a  

That,  after  the  said  vessel   had  been  so  made  ready         ^^^ 

iK^  reoeive  the  cargo,  and  after  defendants  had  had  such         ^^^^' 

as  aforesaid,  and  while  the  vessel  continued  to 

and  was  at  JJverpool^   and   so   ready,    and   while 

plaintiff  continued  to  be  and  was  so  ready  and  wilting 

t^  receive  the  cargo  and  load  the  same  on  board  the 

irtttfiel,  to  wit  on  &c.,  a  reasonable  time  for  loading  the 

laid  vessel,  and  within  which  the  same  vessel  could  and 

^Nigbt  to  have  been  loaded  according  to  the  true  intent 

•nd  meaning  of  the  agreement,  expired  and  elapsed : 

T^  defendants,  well  knowing  &c.,  but  contriving  &c., 

did  not  nor  would  keep  their  promise  and  agreement, 

bot  broke  their  said  promise  in  this,  to  wit  that  they 

^  not  nor  would  load  or  cause  to  be  loaded  the  said 

*ttKl  without  detention,  although   they  were,  after  the 

Vttsel  was  so  ready  and  before  the  expiration  of  such 

'Mtonable  time,  and  after  they  had  had  notice,  to  wit 

^  &&,    requested  by  plaintiff  so  to   do,  but  therein 

viioliy  failed  and  made  default ;  and,  on  the  contrary 

tbtRof,  defendants,  after  the  expiration  of  such  reason- 

iUe  time,  and  while  the  ship  continued  to  be  and  was 

to  ready,  and   after  defendants   had  such  notice  and 

Hr«  so  requested  as  aforesaid,  kept  and  detained  the  * 

^9i  Liverpool  for  a  great  and  unreasonable  time,  to 

^ftc,  by  means  of  which  plaintiff,  during  the  time 

iiittforesaid,  lost  the  use  and  benefit  &c, 

Tkat  afterwards,  to  wit  on  &c.,  the  ship,  being  tight 

^did,  in  performance  of  plaintiff's  promise  and  agree- 

■Mt,  at  Liverpool^  receive  and  load  from  the  defendants' 

■gB&ts  a  full   and   complete   cargo,    which   was   then 

sbi{)ped  and  loaded  on  board  of  the  vessel  by  order  of 

I  I  2 
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Volume  viiL    the  defendants,  and.  bein^r  so  loaded  &c^  did  aftei 

1846 

'___  wards,  to  wit  on  &c.,  proceed  to  Stettin  aforesaid ;  aw 

ment  of  delivery  of  cargo,  that  the  running  days  e: 
pired,  and  that  the  ship  had  not  been,  and  was  not, 
the  expiration  of  the  said  fourteen  days  &c.,  discharg 
of  her  said  cargo,  although  plaintiff  was  always,  dori 
the  time  aforesaid,  ready  and  willing  to  deliver  &c^  9 
although  the  ship  was  not  prevented  from  dischargii 
or  being  discharged  of  the  same  by  any  such  restnu; 
of  princes  or  rulers,  dangers  of  the  seas  or  navigat«>] 
fire,  pirates  or  enemies,  as  in  the  said  agreement  me^ 
tioned :  That,  after  the  expiration  of  the  said  fourtes 
&c,  the  vessel  was,  without  default  on  the  part  ^ 
plaintiff,  kept  and  detained  at  Stettin  aforesaid  bytt: 
defendants  and  the  consignee  for  a  long  space  of  tini« 
to  wit  twenty  days  over  and  above  the  laying  da; 
&c. ;  and  that  60/.  became  due  and  payable  to  plaiata 
from  defendants  for  demurrage,  according  to  the  vm 
intent  &c. :  Yet  defendants,  well  knowing  &c,  but  co 
triving  &c.,  did  not  nor  would,  though  often  requests 
pay  the  said  sum  &c.  to  plaintiff  &c. 

That  defendants  further  broke  their  promise  icm 
Averment  that  they  did  not  receive  the  said  cargo  of  £ 
at  the  port  of  delivery  within  the  number  of  days 
lowed  by  the  agreement ;  but,  though  no  such  restr^ 
of  princes  &c.  (as  above)  prevented  the  vessel  frt 
being  discharged  within  the  fourteen  &c.,  and  the  d 
murrage  days,  the  vessel  was  detained  at  Stettin  by  dt 
fendants  and  the  consignee  for  the  purpose  of  discbiig' 
ing,  for  and  during  a  long  &c.,  to  wit  ten  days,  over  and 
above  and  after  the  expiration  of  the  said  ten  demurrage 
days,  contrary  to  the  promise  &c.  By  means  whenof 
plaintiff  lost  and  was  deprived  of  the  use  &c 
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The  defendants  pleaded  a  plea  which  it  is  unneces-   Queen*t  Bench. 
-ry  to  set  forth.     Demurrer ;  and  joinder.  '_  __ 

Crow 

V. 

W^ff«  for  the  plaintiff.    The  plea  is  bad.     {G.Atkin-        Falk. 
nwn^  for  the  plaintiff^  said  that  he  could  not  support  the 
ilea,  but  objected  to  the  declaration,  so  far  as  related 
x>   the  first  breach  (a)).     The  defendants  object  to  the 
declaration  on  the  ground  that,  in  the  first  breach,  it    * 
18  not  alleged  that  the  delay  in   loading  at  Liverpool 
vas  not  occasioned  by  the  restraints  of  princes  or  any 
^^  the  causes  excepted   in   the  charter  party.      But, 
^en   if  it  were    true  that  the  plaintiff  was  bound   to 
'%ative,  by  anticipation,  such  an  exception  {h)  when 
applicable  to  the  breach,  here  the  exception  is  not  so 
Pplicable.     It  relates  only  to  what  takes  place  after  the 
^*el  has  been  loaded  at  Liverpool;  for  it  is  limited  by 
^^  ^vords  "  during  the  said  voyage,"  and  the  voyage 
^oulcl  commence  when  the  vessel  left  Liverpool^  and 
-rminate  on  her  arrival  at  Stettin.    Indeed,  if  the  words 
Mutually  excepted"   had  not  occurred,   it  might  be 
intended,  for  the  plaintiff,  that  the  exceptions  were  for 
'^*  benefit  only. 

^.Atkinson  contra.      There   would  certainly  be  no 

^^essity  to  negative  the  exception  if  it  were  inapplicable 

^  the  first  breach.     But  it  is  applicable  to  the  first,  as 

^^M  as  to  the  second,  in  which  the  plaintiff  does  nega- 

^^e  it,  although,  if  he  be  right  as  to  the  first,  he  need 

(t)  See  Hhnde  ▼.  Grojf,  I  M,  ^  Gr,  195.  201.  note  (a);  Monkman  ▼. 
Stepperdmrn^  11  J.  i  E,  411. ;  Slade  y.  Hau>ley,  13  M.  ^  W.  757. 

(h)  The  argument  on  this  point  is  omitted.  Reference  was  made  to 
fomiotfr  ▼.  Ormerod,  eB.j^C,  430. ;  Thibault  ▼.  Gibsm,  12M.^  IF.  88. ; 
Smpmm  v.  Beady,  13  i/.  4*  IT.  736. ;  note  (2)  to  ThHrdfy  y.  Plant,  1  Wms, 
SkmuL  S33  «.     See  Joftes  y.  Clarke,  3  Q.  B,  194. 
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Volume  vjii.   not  have  negatived  the  exception  as   to  the  secdti* 

' because  whatever  took  place  "at  Stettin**  was  after  t] 

Crow  end  of  the  voyage,  according  to  the  interpretation  wHi< 
Falk.  it  is  sought  to  put  .on  the  word  *^  voyage/'  But  tfa 
word  does  not  mean  merely  the  passage  from  one  po 
to  the  other :  it  comprehends  the  whole  employroeAt  4 
the  vessel  in  the  adventure,  and  the  Words  are  equivaleA 
'to  the  words'  "during  the  said  risk."  A  policy  woiil 
attach  at  the  lime  of  the  loading. 

Willes  in  reply.  The  word  "  voyage  *•  cannot  be  oii 
larged  as  suggested.  To  give  it  such  an  effect,  the^ 
must  be  either  a  Custom  oF  merchants  of  some  specie 
circumstance.  The  loading  was  to  take  place  "  at  lioe::' 
pooV  The  words  "  during  the  said  risk  "  woiild  conv^ 
no  meaning.  A  policy  would  not  attadi  till  the  anthtf 
was  weighed,  unless  it  contained  the  word  "  at  **  as  we 
,  as  "  from."  In  the  second  breach,  the  averment  w- 
unnecessary,  and  was  inserted  only  ex  ttoajori  cautela. 

Lord  Denman  C.  J.  The  words  of  the  cliar^ 
party  and  declaration  are  perfectly  clear.  The  enA 
the  voyage  is  expressly  marked  out :  the  beginning 
not;  but  the  voyage  could  not  begin  before  the  sbip 
loading  was  completed :  the  exception  is  confined  t 
the  time  during  the  voyage;  and  the  breach  takes  placi 
before  it  begins. 

Patteson  J.  The  ship,  being  at  Liverpool^  is  to  be 
made  ready,  and  there  receive  the  loading;  and  she  is 
then  to  proceed  to  Stettin.  "  During  the  said  voyi^" 
can  apply  only  to  the  time  after  the  voyage  commences. 
In  a  policy  of  insurance  the  word  <'at"  w*ouldbe  m* 
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serted  in  order  to  cover  the  time  while  the  vessel  was  QueenU  Bench. 

in  port    It  is  quite  clear  that  the  exception  does  not  * 

>pply  to  that  part  of  the  contract  to  which  the  breach         ^^^^ 
relates.  F^lk. 


Coleridge  J.  concurred. 

Judgment  for  the  plaintiff  (a). 

(«)  fFigkiman  J.  was  absent 


The  Queen  against  David  Smith. 
''^ported,  7  Q.  B.  543. 


Saturdaif, 
January  24tlL 


Bratthwaitb  against  Gabdiner. 

j\^SSUMPSIT.     The  first  count  was  on  a  bill  of 

exchange  for  76/.  6s.  4£f.,  drawn  by  G.  D.  Clark 

"Poo  defendant,  15th  Jpril  1844,  payable  to  the  order 

I^im  the  said  G.  D.  Clark  at  three  months,  accepted 

^  defendant,  and  indorsed  by  Clark  to  Joseph  Banksy 

^^o  indorsed  to  plaintiff. 

Plea*     That,  before  the  making  and  accepting  of  the 

^d  bill,  to  wit  on  &c.,  and  from  thence  &c.,  Clark  was 

*  trader  &c. :   that  Clark  was   indebted   and   became 

^nkrupt,  and  a  fiat  issued,  by  virtue  of  which  Joshua 

^ns  Esq.,  then  being  a  commissioner  &c.,  adjudged 

Ckrk  a  bankrupt :  the  plea  then  set  out  the  further 

proceedings,  down  to  the   appointment  of  an  official 

aisignee  {Patrick  Johnson)^  and  subsequent  choice  of 

o(her  assignees   {Harbut  John    Ward   and    Alexander 

I  I  4 


Tuetday, 
January  27tb« 

In  an  action  by 
a  bona  fide  in- 
dorsee, against 
the  acceptor,  of 
a  bill  of  ex- 
change, the  de- 
fendant is 
estopped  from 
pleading  that 
the  drawer 
and  first  in- 
dorser  was  an 
uncertificated 
bankrupt  when 
the  acceptance 
was  given. 


474  Q-B.    HILARY  TERM, 

roiume  riiL    Spcid  Ltvingstone)  by  the  creditors,  ratification  of  sue 
1__  last  mentioned  choice  by  a  commissioner,  and  aocep 

Braitiiwaitk  jjn^g  Qf  ^iig  appointment  by  Ward  and  LMngsia 
Gardiner,  before  the  making  and  accepting  of  the  said  bill  • 
exchange.  Averments  :  That  the  said  G.  D.  Clark  hai 
never  at  any  time  obtained  his  certificate  under  the  aa 
fiat,  nor  hath  any  certificate  ever  at  any  time  be- 
signed,  sealed,  made  or  granted  by  the  said  Jbifc 
Evans  Esq.,  such  commissioner  as  aforesaid,  or  by  m 
other  commissioner  of  the  said  Court  of  Bankrupt.* 
certifying  the  conformity  of  the  said  G.  D.  Clark  to  i 
laws  in  force  concerning  bankrupts  at  the  tinie  of  i 
issuing  of  the  said  fiat :  And  that  the  said  bill  of  e 
change  was  made  and  accepted  after  the  bankropCi 
of  the  said  G.  D,  Clark  as  aforesaid :  And  that  afte. 
wards,  and  after  the  commencement  of  this  suit^  to  w 
on  &c.,  the  said  P.  Johnson  and  H.  J.  Ward  and  A»Jt. 
Livingstone^  as  assignees  as  aforesaid,  required  defieo(3 
ant  to  pay  them  the  said  bill  of  exchange  in  the  fir0 
count  mentioned  and  the  whole  amount  thereof:  bj 
reason  of  which  premises,  and  by  force  of  the  statute  ii 
that  case  made  and  provided,  the  said  P.  Johnson  ao^ 
H.  J.  Ward  and  A.  S.  Livingstone  became  and  wew 
entitled  to  the  amount  of  the  said  bill  of  exchange,  anc 
to  the  several  sums  and  causes  of  action  in  the  firsi 
count  mentioned.  Verification, 
General  demurrer,  and  joinder. 

Peacock^  for  the  plaintiff.  First,  the  defendant,  hat 
ing  accepted  a  bill  drawn  by  Clark,  payable  to  QarU 
own  order,  is  estopped  from  saying  that  Clark  could  n< 
draw  such  a  bill ;  for,  if  his  present  defence  be  aval 
able,  he  has,  by  accepting,  contributed  to  a  fraud.     Pi 
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dappelaw  (a)  is  in  point     Secondly)  the  plea,  if  Queen's  Bench. 

adabie  at  all,  ought  to  have  shewn  the  consideration  ' 

be  such  that  the  debt  would  pass  to  the  assignees.  BnArrHWAiTE 
for  example,  the  consideration  had  been  damages  Gam)iihr. 
overable  for  an  assault,  the  debt  would  not  have 
sed  to  them.  [Patteson  J.  The  bill  might  have 
ti  drawn  for  money  due  in  respect  of  personal  ser- 
»  done  by  the  bankrupt,  after  bankruptcy.]  It 
pbt  have  been  accepted  for  the  drawer's  accommo« 
ion,  and  discounted  by  the  plaintiff. 

EUttft,  contra.     It  cannot  be  presumed  that  an  accept- 

^  was  given  otherwise  than  for  value.     That,  or  any 

er  circumstance,  shewing  that  the  bankrupt  drew  the 

as  a  mere  trustee,  or  otherwise  defeating  the  claim 

the  assignees,  ought,  at  all  events,  to  have  been 

»lied.     If  the  bill  had  been  accepted  for  services,  as 

Egested,  it  was  still  property  which,  prima  facie  at 

St,  would  pass  to  the  assignees.     Kitchen  v.  Bartsch  {b) 

an  authority  on  this  point,  and  shews  also  that  the 

fendant,  though  he  has  dealt  with  Clarke  the  drawer, 

a  person  having  property,  may  now  allege  that,  as  a 

aikrupt,  he  could  have  none.    In  Pitt  v.  Chappellcm  {a) 

^  plea  did   not  allege,   as   is   done   here,  that   the 

'^signees  interposed  and  claimed  the  debt. 

Peacock^  in  reply.  The  consideration  for  the  bill  is 
^t  within  the  knowledge  of  a  party  suing  merely  as 
older ;  he,  therefore,  cannot  be  expected  to  reply  it. 
Nightman  J.  A  person  taking  a  bill  from  an  uncer- 
Seated  bankrupt  is  bound  to  use  caution.     In  a  legal 

(a)  8  1/.  4*  r.  616.  (6)  7  East,  53. 


476  Q.B.   HILARY  TERM, 

Foiume  VIII.    view,  the  plaintiff  must  be  taken  to  have  had  notice  of 

.. the  bankruptcy.]     So   had  the  acceptor;  yet  he,  by 

Braithwaitb  accepting,  holds  out  that  he  will  pay  to  the  bankrup^i 
Gaeoinbk.  order.  At  least,  if  there  were  any  case  in  which  he 
would  not  be  liable,  he  is  bound  to  shew,  in  pletdiog, 
that  it  exists  here.  [  Wightman  J.  If  there  was  a  good 
consideration  for  the  acceptance,  the  assignees  are  en- 
titled to  interfere ;  and  is  the  acceptor  liable  both  to 
them  and  to  the  bankrupt  ?]  He  should  have  takes 
care  to  know  whether  the  assignees  would  interfisreor 
not,  before  he  accepted.  If  he  be  now  under  a  diffi- 
culty in  this  respect,  he  cannot  avail  himself  of  it  against 
a  holder  who,  by  the  acceptance,  has  been  led  to  expect 
that  payment  will  be  made  to  himself*  [Lord  Ik^ 
man  C.  J.  How  do  you  meet  the  case  of  KiUkt^^* 
Bartsch  (a)  ?J  There  it  was  the  bankrupt  himself  wlo 
sued.  [Coleridge  J.  The  bankrupt  being  indorser,  it 
may  be  assumed  that  he  has  received  value  from  the 
indorsee,  the  amount  of  which  ought  to  find  its  wijto 
the  assignees.  Paiieson  J.  In  Piti  v.  CkappebnH^ 
the  actual  ground  of  decision  was  that  the  proceediop 
in  bankruptcy  were  not  fully  set  out]  But  U^ 
Abinger  expressed  a  strong  opinion  on  the  point  of 
estoppel.  [Patteson  J.  referred  to  Sanderson  v.  OOr 
man  (c).] 

Lord  Denman  C.  J.  Lord  Abinger  was  a  bign 
authority  on  subjects  of  this  kind:  it  is  clear  what  his 
opinion  was  on  the  point  of  estoppel  in  Pitt  v.  Oof 
pel(nv{b);  and  I  think  it  rests  on  sound  principles,   b 


(«)  7  East,  53.  (6)  8  Af.  j-  IT,  616. 

(c)  4  A/,  ij  G.  209. 
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is  case,  all  parties  knowing  the  bankrupt's  situation,  Q¥een*t  Bench. 

c  defendant  accepts  a  bill  drawn  by  him.     He  thereby '____ 

Imits  that  the  bankrupt  had  power  to  draw  upon  Beawbwaitk 
m:  and,  therefore,  on  a  short  and  simple  ground,  Ga»diki». 
Iiich  is  always  the  best,  I  am  of  opinion  that  the 
aiatiff  has  a  right  to  maintain  the  action.  We  thought 
first  that  Kitchen  v.  Bartsch  {a)  was  an  authority 
lainst  the  plaintiff:  but  on  examination  it  is  found  not 
•  be  so.  It  is  contended  here  that  the  indorsee  of  a 
ill  drawn  by  a  bankrupt  is  bound  to  reply  the  cir- 
amstances  whidi  prevent  the  bankruptcy  from  defeating 
is  right;  but  they  may  not  always  be  within  his  knowl- 
edge; and,  the  defendant  having  accepted  the  bill, 
ny  person  to  whom  he  has  tendered  the  engagement 
niplied  by  such  acceptance  is  entitled  to  say  at  once, 
"I  will  hold  you  to  that  engagement."  The  argument 
osomes  the  contrary. 

Patteson  J.  I  find  no  direct  authority  on  this  point. 
Ik  decision  in  Pitt  v.  Chappelow  (b)  proceeded  on  a 
(Bfeent  ground ;  but  the  opinion  there  expressed  by 
Wd  Abinger  is  very  strong.  The  case  of  an  action  by 
Ae  drawer  himself  may  be  different  from  that  in  which 
>Q  action  is  brought,  as  here,  by  the  indorsee  of  a  sub- 
sc<tQeDt  indorser.  I  think  the  plaintiff  is  entitled  to 
judgment 

Coleridge  J.  The  acceptor  is  estopped,  as  against 
^t  whose  situation  he  has  altered  with  knowledge  of 
tbe  iacts,  by  accepting.  The  acceptance  here  was 
p'ven  after  all  the  proceedings  in  bankruptcy ;  and  the 

(a)  7  Etui,  53.  (6)  8  J/.  ^  /T.  616. 


478  Q*B.   HILARY  TERM, 

Volume  vjiL   defendant,  having  known  of  these,  now  says  to  the 

_    __! dorsee;  "  I  will  not  pay  you,  who   claim  under 

Braithwaux    person  to  whom  I  held  out  the  bankrupt  as  capable 
Gardimbe.     drawing  a  bill."     Kitchen  v.  Bartsch  (a),   where   i 
drawer  himself  brought  the  action,  was  a  very  diffen 
case. 


WiGHTMAN  J.  We  must  assume  here  that  the  i 
dorsee  who  sues  was  a  bona  fide  holder,  and  for  vali 
Then  the  opinion  expressed  by  Lord  Abinger  in  Pitt 
Chappelaw  (b)  is  a  very  strong  authority  for  the  phu 
tiff.  In  Kitchen  v.  Bartsch  (a),  as  has  been  alrea 
observed,  the  bankrupt  himself  was  the  drawer,  and  t 
answer  which  availed  against  him  as  a  plaintiff  cani 
serve  an  acceptor  who,  of  his  own  authority,  has  n» 
the  bill  of  the  bankrupt  negotiable ,  and  is  sued  upon 
by  a  bona  fide  holder. 

Judgment  for  plaiDt 

(a)  7  Eatt,  53  (6)  8  Af.^  W,6\S. 
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QtuefCt  Bench, 
J  846. 


lAH  Hawkins  and  William  Cole  against    ^^^^ 

ROBEBT   Benton.  Janumy^th. 


^BT.    The  declaration  stated  that,  whereas,  divers  Disputes  i 
disputes,  &c.  having  arisen  and  being  depending  J!^°^n"^^d 
»en  the  now  plaintiff  Sarah  Hawkins  and  the  now  ?•*  "^  •*•**    . 

'  between  C  and 

dant  Robert  Benton^  of  and  concerning  certain  pre-  ^f  concerning 

°  the  same  pre- 

I  and  boildinirs,  and  whereas  also,  divers  disputes,  mises;  and 
having  arisen  and  being  depending  between  the  in  trespass  for 
plaintiff  William  Cole  and  the  now  defendant,  of  and  entering  t^ 
eming  the  said  premises  and  buildings,  the  plaintiff  ^  consennr 
1  heretofore,  to  wit  on  &c.,  commenced  an  action  at  ^uf  eW^ 
in  the  Queen's   Bench  against  the  now  defendant  T**  ™*^«»  *? 

''^  the  acUon  of 

one  John  Smithy  acting  as  bailiff  and  servant  of  de«  ^'  against  B.y 

that  a  yerdict 

mt  R.  B.  in  that  behalf,  for  breaking  and  entering  should  be  en- 
aid  premises,  and  taking  certain  goods  and  chattels  with  danwgi^s, 
un:  which  action,  at  the  time  of  making  the  order  *^;{^  ^f  „, 
inafter   mentioned,   was   depending    and    undeter-  ^^^J^^JiJe^  ^ 
d:  and  whereas,  while  the  action  was  so  dependinir,  J>fhomand 

'  '  O'    for  what  sum  the 

while  the  said  several  disputes  were  so  dependinir,  verdict  should 

^  .        be  entered,  and 

IS  agreed,  by  and  between  the  said  several  parties  should  settle 

le  said  suit,  and  by  and  between  the  said  several  between  h.  and 

ies  and  the  said   W.  C,  that  it  would  be  for  the  tw^n  aand 
jfit  of  all   the   parties   aforesaid   and   of  the   said     'xhearbitra- 

Ci  that  the  said  cause  and  all  the  several  matters  *p''*^*'^ed 

that  the  pro- 

ifference  in  the  introductory  part  of  this  count  men-  ceedings  in  Uie 

cause  should 

ed,  as  well  as  all  other  matters  then  in  difference,  if  cease ;  and  that 

H,  had  good  ■ 
cause  of  action 
It  B,  and  was  entiUed  to  a  verdict ;  and  he  assessed  the  damages  at  40<.,  to  be  paid 
.  to  JSr.  and  to  C,  who,  as  the  award  suted.  consented  to  become  a  party  in  the 

U,  a  good  award. 
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Hawkins 

V, 

Bbnton. 


Volume  Fill,    there  should  then  be  any  such,  between  the  parties:^ 

*        the  said  suit,  and  all  other  matters  in  difference,  if  ifc 

should  be  any  such,  between  the  said  defendants  an^  i 
said  JV.  C.J  should  be  referred  to  arbitration :  and  tbei 
upon,  to  wit  on  &c.,  by  an  order  &c.  (of  a  judge  of  Q.  0 
made  in  the  said  action,   dated  &c.,  it   was,  amon^ 
other  things,  ordered,  with  the  consent  of  the  attorney 
on  both  sides  of  the  said  cause,  and  also  with  the  ooi^ 
sent  of  the  attorney  of  the  said  PF.  tX,  that  a  verdict  iM 
the  said  cause  should  be  entered  for  plaintiff  5.  A,  fo- 
50/.,  subject  to  the  award  of  72.  ^f*.  Esquire,  Barrister  a- 
law,  who  should  be  at  liberty  to  order  &c.  for  whom,  ana 
for  what  sum,  the  verdict  should  be  finally  entered:  aiM 
it  was,  by  the  said  order  and  with  such  consent,  referred 
to  the  award,  order,  arbitrament,  final  end  and  deter* 
mination  of  the  said  72.  A.  to  settle  all  matters  in  difler 
ence  between  the  said  parties  to  the  said  action,  an^ 
between  the  defendant  and  the  said  fV.  C,  who  con 
sented  to  be  made  a  party  thereto,  and  to  order  aoc 
determine  what  he,  R.  A,y  should  think  fit  to  be  done  bj 
either   party  respecting  the  matters  in  dispute;  wkc 
thereby  agreed  to  be  bound  and  concluded  by  such  de* 
termination,  &c.,  so  as  the  said  R.  A.^  &c.   (provision^ 
as  to  time  of  making  the  award,   &c.)»   and  that  tb^ 
costs  of  the  cause  should  abide  the  event  of  the  sai^ 
cause,   and  that  all  other  costs  should  be  in  the  dis^ 
cretion  of  the  said  arbitrator,  who  should  direct  and 
award  to  and  by  whom,  and  in  what  manner,  the  same 
should  be  paid,  and  should  possess  the  same  powers  as  m 
judge  at  Nisi  Prius,  and  be  at  liberty  to  examine  the  par- 
ties and  witnesses  upon  oath  :  and  also  &C  (provisions 
that  the  parties  should  not  bring  actions  &c.  against  the 
arbitrator;  and  provision  against  delay  by  the  parties. 
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id  for  making  the  order  of  reference  a  tule  of  Court).   Queen*s  Benek. 

1846. 
.Temient  that  SmM  died  before  an  award  was  made.       ' 


The  declaration  then  stated  that  22.  A.  made  and 
>cjbli8hed  his  award,  ^  and  did  thereby  award,  adjudge 
kSid  determine   that   all    further   proceedings   in    the 
i&id  cause  should   from  thenceforth  cease  and  be  no 
Faftber  prosecuted,  and  that  the  said  plaintiff  had  good 
emise  of  action  against  the  said  defendants  in  the  said 
cause,  and  was  entitled  to  a  verdict  therein;  and  did 
thereby  assess  and  award  the  damages  at  the  sum  of 
401  to  be  paid   by  the  said  defendants  to  the  said 
pUotiff  &  H.  and   W.  C,  who  consented  to  become  a 
pvty  in  the  cause ; ''  and  that  the  costs  of  the  refer- 
ence and  award  should  be  paid  by  the  defendants.     Of 
viudi  award  the  now  defendant  afterwards,  to  wit  on 
tt,  had  notice.     That  afterwards,  to  wit  &c.  (order  of 
vcfcrence  made  a  rule  of  Court).     That,  at  the  time  of 
^ing'the  order  of  reference,  and  from  thence  until 
sfter  the  making  the  award,  there  were  not  any  matters 
in  difierence  between  the  said  plaintiff  &  H.  and  the  de- 
faidaQts  in  the  said  suit,  or  either  of  them,  or  between 
fK  C  aod  the  said  defendants  in  the  said  suit,  or  either 
oflhem ;  nor  were  there  any  other  matters,  differences 
^  questions  brought  before  the  said  arbitrator,  nor  was 
theiward  of  the  said  arbitrator  made  or  given  in  re- 
spect of  any  causes  or  matters  in  difference  whatsoever 
<^  than  the  controversies  and  disputes  in  the  intro- 
ductory part  of  this  count  mentioned. 

That  the  costs  of  the  action,  reference  and  award 
sltenrards,  to  wit&c,  were  duly  taxed  at  to  wit  175/.  5^., 
of  all  which  said  premises  &c.  (notice  to  defendant). 
Yet  defendant  did  not  pay  the  405.  nor  the  175/.  55.: 
whereby  an  action  &c. 
General  demurrer.     Joinder. 


Hawkivi 

V. 
BlNTOK. 
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Voiumt  Fill,        Gray,  For  the  defendant.     Ttie  award  as  set  oi 

*        bad.     It  appears  from  the  declaration  that  the  ord< 

Hawkiki  reference  was  made  in  an  action  depending  betv 
BxMTox.  the  plaintiff  Hawkins  and  the  defendant.  That  ac 
was  referred,  as  well  as,  by  the  consent  of  Crffj 
matters  in  difference  between  Hawkins  and  BenUm 
between  Cole  and  Benton.  The  arbitrator  was  to  di 
for  whom  and  for  what  sum  the  verdict  was  to  be 
tered :  and  that  was  a  matter  merely  between  Hau 
and  the  defendant.  He  was  also  to  make  an  aw 
respecting  all  matters  in  difference,  between  Haa 
and  the  defendant  and  between  Cole  and  the  defend 
As  to  the  verdict,  he  awards  that  the  proceedings  in 
action  are  to  cease,  and  that  the  plaintiff  had  good  c 
of  action,  and  assesses  the  damages  at  405.  but  dii 
them  to  be  paid  to  Hawkins  and  Cole.  Now  Cole 
nothing  to  do  with  the  action,  nor  consequently  ^ 
the  damages.  The.  Hamages,  as  between  Hcnokim 
the  defendant,  might  have  been  less  than  405.  [i 
ieson  J.  Is  not  the  substantial  effect  of  the  aw 
that  the  plaintiff  is  entitled  to  a  verdict  ?  The  av 
does  not  say  that  the  verdict  is  to  be  entered 
Colcy  but  only  that  the  damages  are  to  be  paid  to 
and  Hawkins :  what  can  that  signify  ?  Cblerid^ 
The  arbitrator  may  have  thought  that  Cole  bad 
equitable  interest  in  the  damages  to  be  recovered 
Hawkins,"] 

Best,  contr^,  was  stopped  by  the  Court. 

Per  Curiam  (a), 

Judgment  for  the  plain 

(a)  Lord  Denman  C.  J.,  Paiteson,  Coleridge  and  IHi^tmmm  Ji 
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QtteetCs  Bench, 
1846. 


Caboline  Beaumont  against  Henry  Reeve.      Tuesday, 

January  S7lh. 

ykSSUMPSIT.     The  first  count  of  the  declaration  A  woman  de- 
alleged   that^   whereas^  before  the  making  of  the  sumpsit  against 
P«^)mise  of  defendant  after  mentioned,  defendant  had  u^t*d^fendan°* 
«^uced  and  debauched  plaintiff,  and  had  induced  and  J^  S'/b.ufhed 
^^■•ocured  her  to  coliabit  with  him  as  his  mistress  for  a  pla>"i"flf.  «nd 

f  induced  her  to 

*^^Bg  time,  to  wit  five  years,  and  plaintiff,  by  reason  of  cohabit  with 

•  1^  .  ...  ^*™»  whereby 

^«^e  premises,  had  been  and  was  greatly  injured  in  her  bhe  had  been 

«^B^  .  .  ,  .1.1.  11        injured  in  her 

^^Oaracter  and  reputation,  and   prejudiced    m  and  de-  character  and 
•^••ifed  of  the  means  of  procuring  an  honest  livelihood,  mTanrof  pro-* 

^^^d  otherwise  damnified;  and  whereas,  before  and  at  {io" "af nvej,-. 

*^«  time  of  makiniT  the  promise  &c.,  plaintiff  had  ceased  ^^»  I**"^  ^''® 

or  »  r  turo  had  agreed 

^'^^  cohabit  with,  and  then  lived  apart  and  separate  from,  *«  discontinue 

^  *  *  ^      the  immoral 

^^endant;  and  tliereupon  heretofore,  to  wit  on  &c.,  it  connection  and 

,  live  apart :  and 

^^9s  agreed  between  plaintiff  and  defendant  that  they  that  defendant, 

^^ould  continue  to  live  apart  from  each  other,  and  that  tion  for  the  in- 

*^ci  immoral  intercourse  or  connection  should  ever  again  io7sidcration  of 

*^kc  place  between  them ;  and  defendant,  as  a  compen-  ^n^j^JJ^^J^jo 

*^lion  for  the  injury  so  sustained  by  plaintiff,  and  in  P»y  plaintiff 

•^      "^  "^    '  a  yearly  sum 

^^nsideration  of  the  premises,  then  undertook  and  pro-  towards  her 

maintenance; 

inised  plaintiff  to  allow  and  pay  her  yearly,  from  the  which  he  had 
•aid  day  &c.,  during  her  life,  towards  and  for  her  sup-      Heid,  a  bad 
port  and  maintenance,  an  annuity  of  60/. :    that,   al-  dLdoTiug"no* 
though  plaintiff  and  defendant   did  not,    at  any  time  ^^^^l  J^;";jf;'- 
•fterihe  making  of  the  promise  of  defendant,  reside  or  undertaking. 
<^habil  together :  Yet  defendant,  disregarding  &c.,  hath 
^  allowed  or  paid  the  annuity  &c.,  although  often 
Kqaested;  and  a  large  &c.,  to  wit  60/.  of  the  annuity, 
ibrone  year,  ending  upon  &c.,  now  is  due,  &c.    Special 

VOL.  Till.    N.  8.  K  K 
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Volume  vilL   demurrer,  assigning  for  cause  the  grounds  insisted  on  in 
the  argument.    Joinder. 


Beaumont 

▼. 

Rkevb. 


Crompton  for  the  defendant.  Tlie  declaration  is  bad 
in  substance,  as  disclosing  no  legal  consideratioD  for 
the  promise.  In  Binnington  v.  Wallis  (a)  the  declaim 
ation  recited  that  the  plaintiff  had  cohabited  with  the 
defendant  as  his  mistress,  whereby  she  had  been  in- 
jured in  her  reputation ;  that  they  had  ceased  to  cohabit; 
that  the  two  had  agreed  that  no  immoral  intercourse 
should  again  take  place  between  them,  and  defendaot* 
as  a  compensation  for  the  injury  sustained  by  plaintiff* 
should  pay  her  an  annuity  while  she  continued  of  good 
and  virtuous  life ;  and  thereupon,  in  consideration  of  tla< 
premises,  and  that  plaintiff  would  give  up  the  annuitj,de- 
fendant  undertook  to  pay  her  its  worth :  and  it  was  bel€ 
that  no  consideration  was  disclosed,  the  plaintiff  givioj 
up  only  that  which  was  of  no  value,  inasmuch  as  sheconl^ 
not  have  enforced  the  original  agreement  for  want  of  000 
sideration.  IPatteson  J.  The  defendant's  counsel  ther> 
pointed  out  that  the  declaration  did  not  aver  that  tb 
plaintiff  had  been  seduced ;  and  the  Court  seemed  t^ 
think  that  an  averment  of  seduction  by  the  defendaH 
would  have  supplied  the  defect:  here  that  appears.]  Tb0' 
makes  no  difference.  A  promise  to  induce  cohabitation 
would  clearly  be  illegal :  here  the  consideration  is  ool/ 
void.  Where  a  part  of  a  consideration  is  illegal,  it  vitiates 
the  whole ;  where  it  is  simply  void,  the  remainder  ol 
the  consideration,  if  good,  will  support  an  assumpsit  (i) 
In  Jennings  v.  Brown  (c),   where  a  consideration  ap 


(a)  4  B.i'  Aid,  650. 

(6)  See  note  {e)  to  Barber  ▼.  Fox,  2  Wms,  Saund.  137  k, 

(c)  9  M,^  W,  496. 
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-ared,  similar  to  that  in  the  present  action,  the  action   Queen's  Bench. 

I  QAfl 

is  supported  on  the  ground  that  there  was  also  a  ' 

od  consideration,  namely,  that  the  plaintiff  would  sup-     Bfadmoiit 

rt  a  child  which  was  the  fruit  of  the  intercourse :  and        Reivs. 

trke  B.  said  that  it  made  no  difference,  as  to  the  in- 

lidity  of  the  former  consideration,  that  the  defendant 

d  seduced  the  plaintiff.     [Patteson  J.  mentioned  Gib^ 

»  T.  Dickie  {a).']    There  the  consideration  was  future, 

^t  the  plaintiff  should  not  cohabit  with  a  third  party, 

any  one  else:  and  the  Court  held  that  this  was 
valid  consideration  and  would  support  the  action, 
thing  illegal  appearing:  the  case  was  compared  to 
&t  of  an  annuity  to  a  widow  dum  caste  vixerit.  The 
dsbns  on  bonds  are  inapplicable:  a  bond  needs  no 
nsideration  :  it  is  sufficient  that  there  is  not  an 
egal  one.  This  explains  Marchioness  of  Annandale 
Harris  (b)  and  Turner  v.  Vaughan  (c).  {Patteson  J. 
ferred  to  Walker  v.  Perkins  (d).']  That  was  the  case 
abend  upon  consideration  positively  illegal.  {Wight- 
^  J.  The  declaration  here  alleges  that  the  plaintiff 
»s  injured  in  her  character,  and  deprived  of  the  means 

procuring  an  honest  livelihood.]  That  is  a  mere 
Sgraration  of  the  seduction :  but  the  seduction  raises 
>  consideration.  The  word  has  no  legal  meaning. 
fighlman  J.  There  is  the  word  "  debauched."]  That 
les  not  necessarily  mean  that  the  plaintiff  was  chaste 
fore  her  connection  with  the  defendant-  At  the  ut- 
ist,  there  is  no  more  than  what  has  been  called  a 
ral  consideration,  which,  it  is  now  settled,  will  not 
port  an  assumpsit,  even  with  an  express  promise; 


(a)  S  M,^  S,  463.  (6)  2  P.  Wms,  432. 

(c)  S  WiU.  339.  (rf)  1  W.  BLSn, 
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Volume  FIJI.    Eostwood  V.  Kenj/OTi  {a),  and  other  cases  cited  in  note  [e] 

'___  to  Barber  v.  Fox  (J),  which  support  the  doctrine  io 

BiAUMONT  note  (a)  to  Wennall  v.  Adney  (c),  that  even  an  express 
Reevk.  promise  upon  a  mere  moral  consideration  does  not  sup- 
port an  assumpsit,  but  ^^  can  only  revive  a  preceding 
good  consideration,  which  might  have  been  enforced  at 
law  through  the  medium  of  an  implied  promise,  had  it 
not  been  suspended  by  some  positive  rule  of  law,  but 
can  give  no  original  right  of  action,  if  the  obligation  on 
which  it  is  founded  never  could  have  been  enforced  at 
law,  though  not  barred  by  any  legal  maxim  or  statute 
provision."  Lee  v.  Muggeridge  (d)  must  now  be  con- 
sidered as  overruled  by  Littlefield  v.  Shee  {e)  and  6ther 
authorities  already  referred  to.  (He  was  then  stopped 
by  the  Court.) 

Banks,  contra.  It  must  be  conceded  that  a  promise 
to  pay  money  in  consideration  of  future  cohabitation 
would  be  illegal :  but  it  is  otherwise  when  the  consider* 
ation  is  past  cohabitation.  There,  although  the  pro- 
mises will  be  void  if  it  does  not  appear  that  the  defend- 
ant seduced  the  plaintiff,  Bitinington  v.  IVallis  {g\  yet, 
as  there  pointed  out,  the  invalidity  results  from  the 
absence  of  such  an  allegation.  Here  the  allegation 
is  expressly  made ;  and  therefore  the  case  falls  withiu 
the  authority  of  Marchioness  q/'Annandale  v.  Harris  (A). 


(a)  W  A.i  E,438. 

(6)  2  fTmf.  Sound.  137^.      See  note  (a)  to  Osborne  ▼.  Rogert,   1  Wms. 
Saund.  264  a.,  and  Kai/e  v.  Dutlon  (there  referred  to),  7  3/.  jr  G,  807. 
(c)  S  B.i  P.  247.  252.  (d)  5  Taunt.  36. 

(e)  2B,^  Ad,8\  1.  (5)  4  B. i  Aid,  65a 

(A)  2  P.  Wms.  432. 
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Lord  Denm AN  C.  J.  I  think  Binningion  v.  Wallis  (a%  Queen't  Benck 

meeting  it  with  the  dictum  oi  Parke  B.  in  Jennitigs  v.  [__ 

ofan  (i),  directly  in  point.     The  moral  consideration,     B«AnMOKT 
ich  alone  appears  here,  cannot  support  an  assumpsit.        Ruvk. 
Bt  principle  has  been  lately  acted  upon  by  this  Court 
^Eastwood  V.  Kenyan  {c\  where  we  adopted  the  doc- 
le  laid  down  in  the  note  to  WennaJl  v«  Adney  (d). 
e  result  is  that  an  express  promise  cannot  be  sup- 
"ted  by  a  consideration  from  which  the  law  could  not 
^ly  a  promise,  except  where  the  express  promise  does 
i^y  with  a  legal  suspension  or  bar  of  a  right  of  action 
ich,  but  for  such  suspension  or  bar,  would  be  val.id.      . 
lU  result  we  arrived  at,  after  much  deliberation ;  and 
now  adhere  to  it. 

Patteson  J.  This  declaration  appears  to  be  framed 
a  view  suggested  by  some  expressions  in  Bmnington 
Wallis  {a)  which  point  to  a  distinction  between  that 
se  and  cases  where  the  defendant  is  the  seducer  of 
e  plaintiff.  But,  looking  at  Eastwood  v.  Kenyon  (c) 
>d  Jennings  v.  Brown  (fi),  it  is  clear  that  that  circum- 
wjce  is  of  no  consequence  as  to  the  legal  right.  The 
duction  could  give  the  plaintiff  no  direct  right  of  ac- 
^^  and  can  therefore  create  no  liability  of  any  kind 
oni  which  a  consideration  can  arise. 

Coleridge  J.  Eastwood  v.  Kenyofi  (r),  which  affirmed 
'^  doctrine  in  the  note  to  Wennall  v.  Adney  (d),  has 
^blished  the  principle  that  a  moral  consideration  will 
^^  support  an  assumpsit :  there  are  certainly  some  ap- 

(•)  AB.^  Aid.  650.  {b)  9  A/.  ^  W,  496. 

(0  \\  J.i  E,  438.  (rf)  3  P.  fr  P.  249.  note  (a). 
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VotufM  nil    parent  exceptions ;  but  here  we  have  only  to  act  upon 

|__  the  general    rule.      In   Binnington  v.   Wallis(a)  tlic 

Court  did  indeed  suggest  that  the  previous  Fact  of  the 
seduction  might  make  a  distinction :  but  that  dearlj 
is  not  so.  The  circumstance  of  previous  seduction  adds 
nothing  but  an  executed  consideration  resting  on  moral 
grounds  only. 


Bkaumomt 

RlIVE. 


WiGHTMAN  J.     I  felt  some  doubt  in  this  case:  bu^ 
on   considering  \  the  point,  I  agree  that  a  precedent 
moral  obligation,  not  capable  of  creating  an  origiiial 
cause  of  action,  will  not  support  an  express  promke. 
And  clearly,  on  the  authorities,  there  is  nothing  here  to 
raise  any  obligation  beyond  that.     We  therefore  must 
act  on  the  doctrine  laid  down  in  the  note  to  WermaU'f* 
Adney  (b). 

Judgment  for  defendnrt. 


(a)  AB.^  Aid.  650. 


(6)  SB.^  P.  249.nete(«> 
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Qneen's  Bench, 
1846. 


Baillie  against  Moore.  r.«-f<fay, 

^  Janueny  27lh. 

ASSUMPSIT  for  work  done  and  materials  provided,  To  assumpsit 
for  money 

money  paid,  and  on  an  account  stated.  paid  &c.,  de- 

Tki  1  1  r         1  •        fendant  plead* 

•Plea,  as  to  40/.  65.,  parcel  &c.,  that,  after  the  accruing  ed,  as  to  part, 
^^  the  last  mentioned  causes  of  action,  and  before  the  accruing  of  the 
commencement  of  this  suit,  to  wit  on  &c.,  one  Henry  ^^dZifli^^^^^ 
Suiters  was  indebted  to  defendant  in  a  certain  large  sum  ■^^°"  brought, 

^  Ja»  was  in- 

of  moDcy  exceeding:  the  amount  of  the  money  in  the  in-  debted  to  de- 

•^  °  "^  fendant  ma 

troductory  part  of  this  plea  mentioned,  amounting  to  sum  exceed- 

ing  the  sum 

^''it  to  150Z.,  by  virtue  of  a  decree  theretofore,  to  wit  on  pleaded  to,  by 
&c,  duly  made  by  the  Lords  of  Council  and  Session  in  scotch  Court, 
Edinburgh  :  that  the  said  H.  /?.,  remaining  and  being  so  prig^n^  J^ * 
indebted,  was  then,  to  wit  on  &c.,  according  to  the  laws  ^J^J^®]**^' 
then  in  force  in  that  part  of  the  United  Kinffdom  &c.  */»»^  *^"^r 

•  °  the  accrumg 

^led  Scotland^  imprisoned  by  due  course  of  law,  and  ^c-  and  be* 

fore  action 

^as  then  lying  in  prison  in  a  certain  jail  in  that  part  brought,  plain- 

Q  tiff  was  au- 

^c.,  to  wit  in  the  jail  &c.  in  Glasgow^  for  and  on  ac*  thorised  by 
^unt  of  the  nonpayment  of  the  said  debt  so  due  from  receive  from  a 
^b  to  defendant,  and  in  order  to  enforce  payn^ent  of  |Jj®^^™^*J^^'    ^^ 
^e  same.     And  thereupon,  afterwards,  and  after  the  ^j^^^^^^^  ^^ 

fbndant,  and  to 
retain  and  ap- 
Pfopriate  it  in  full  satisfaction  and  discharge  of  the  cause  of  action  pleaded  to,  and  to 
'*<*ite  the  residue  from  Jff.,  and  hold  it  on  behalf  of  defendant.  That  plaintiff,  instead  of 
''^i^ing  the  amount  pleaded  to  in  satisfaction  and  discharge,  elected  to,  and  did,  at  the 
'••iwestof  5.,  and  witliout  the  knowledge  or  consent  of  defendant,  receive  and  take  from 
^'  a  bill  of  exchange,  to  the  amount  of  the  sum  pleaded  to,  for  and  on  account  of  thai 
•^ni,  parcel  of  tlie  debt  due  from  B.  to  defendant,  and  appropriated  and  retained  the 
^  to  and  for  the  liquidation  and  discharge  of  the  moneys  and  causes  of  action  pleaded 
to;  ind,  without  the  licence  &c.  of  defendont,  authorised  and  procured  the  discharge 
<>*  fi.  from  imprisonment  without  receiving  the  residue  of  the  debt  owing  from  B,  to 
^tudMutf  and  without  any  part  of  the  residue  being  satisfied  or  discharged. 
On  special  demurrer,  objecting  that  the  plea  did  not  properly  shew  accord  and  satisfaction, 

Hdd,  a  bad  plea. 
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Baillib 

V. 

Moors. 


Foiume  viii,    accruing  of  the  causes  of  action  in  the  introductory  part 

1__    of  this  plea  mentioned,  and  before  the  commencement 

&c.,  to  wit  on  &c.,  H,  B.  still  remaining  indebted  to 
defendant,  and  still  remaining  so  imprisoned,  plaintiff 
was  authorised  and  empowered  by  defendant  to  receiie 
from  H.  B*  the  amount  of  the  moneys  in  the  introdu^ 
tory  part  of  this  plea  mentioned,  part  of  the  moneys  so 
due  and  owing  from  H.  B.  to  defendant,  and  to  retain 
and  appropriate  the  said  last  mentioned  moneys  in  fbll 
satisfaction  and  discharge  of  the  causes  of  action  in  the 
introductory  part  &c.,  and  also  to  receive  from  H.  & 
the  residue  of  the  said  debt  so  due  and  owing  (iroffl 
H.  B.  to  defendant,  and  to  hold  the  said  residue  ibr 
and  on  behalf  of  defendant.  That  afterwards,  and 
whilst  H.  B.  remained  so  indebted  to  defendant,  and 
so  imprisoned,  and  whilst  the  authority  so  given  bf 
,  defendant  to  plaintiff  continued  in  full  force,  unaltered 
and  unrevoked,  and  before  the  commencement  of  diii 
suit,  to  wit  on  &c.,  plaintiff,  instead  of  so  receiving  ftoB 
H,  B,  the  amount  of  the  said  moneys  in  the  introdo^ 
tory  part  &c.,  in  satisfaction  and  discharge  &c.,  elected 
to  receive  and  take,  and  did  then,  at  the  request  of 
H.  B,y  without  the  knowledge,  authority,  licence  * 
consent  of  defendant,  receive  and  take,  from  A  A  * 
certain  bill  of  exchange  for  the  full  amount  of  tk 
moneys  in  the  introductory  part  &c.  (the  dateofpst^ 
ties  to,  and  other  description  of,  which  said  bill  of  ex* 
change  is  and  are  wholly  unknown  to  defendant),  i^ 
and  on  account  of  the  amount  of  the  moneys  in  tk 
introductory  part  &c.,  parcel  of  the  said  debt  so  doc 
and  owing  from  H.  B,  to  defendant ;  and  plaintiff  then 
and  thenceforth  appropriated  and  retained  the  said  bill 
to  and  for  the  liquidation  and  discharge  of  the  moneys 
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1846. 


Baillis 
Mooftx. 


•nd  causes  of  action  in  the  introductory  part  &c.     That  Queev:»  Bench. 
pl^iotiS;  upon  so  then  taking  From  H.  B.  the  bill,  then,  . 
^0  wit  on  &c.,  without  the  licence,  knowledge,  authority 
or  consent  of  defendant,  authorised  and  procured  the 
dimdmrge  of  i/.  B.   from   his  imprisonment,  without 
'^^ceiring  from  H.  B.  the  residue  of  the  debt  so  due  to 
d^endant,  and  without  H.  B.  or  defendant  (a)  in  any 
^*^ay  satisfying  or  discharging  the  residue  of  the  debt  so 
^iie  from  H.  B.  to  defendant,   or  any  part  thereof. 
^^nd  that  defendant  hath  never  at  any  time  received 
'  ■"'CMn  H.  Bm  or  plaintiff  any  part  of  the  debt  so  due  and 
^"v^iog  from  H.  B.  to  him,  defendant,  before  the  dis- 
^l^rge  of  the  said  H.  B.  from  his  imprisonment. 

Special  demurrer,  assigning  for  cause,  in  substance, 
^kat  the  plea  purports  to  be  a  plea  in  accord  and  satis^ 
^Action,  and  only  states  that  plaintiff  was  authorised  to 
r'^Ecdve  of  and  from  H.  B.  certain  moneys  in  the  plea 
U^cntioned,  without  going  on  to  allege  that  plaintiff  con- 
curred or  consented  to  the  authority  of  defendant  that 
T^labtiff  should  pay  himself  out  of  the  moneys  he  might 
^^ceive  from  H.  B.  for  defendant :  And  that,  if  the  plea 
^3i«  in  accord  and  satisfaction,  it  should  shew  that  plain- 
tiff accepted  the  said  debt  or  part  thereof,  so  due  from 
fi*  B.  to  defendant,  in  full  satisfaction  and  discharge 
of  plaintiff's  cause  of  action :    And  for  that  the  plea 
alleges  only  an  accord  without  a  satisfaction :  And  for 
^hat  the  plea  begins  as  a  plea  in  accord  and  satisfaction, 
W  concludes  by  stating  that  plaintiff  took  a  bill  from 
B,  A.  without  defendant's  licence,  &c.,  and  there  can 

1^  DO  accord  and  satisfaction  in  law  unless  founded  on 
i  contract  express  or  implied :  And  for  that,  if  the  plea 

(i)  Sic ;  apptrcntlj  a  misUkt  for  plaintiff*.     Sec  note  (o),  p.  492.  poat 
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Volume  viiT.   purports  to  be  a  plea  of  set-ofFy  it  in  effect  charge 

1_  plaintiff  with  committing  a  breach  of  authority,  and  con 

BAn.u«  ^jj^g  jjQjjg  ^f  ji^g  requisites  of  such  a  plea ;  and  a  bread 
MooRK.  of  duty,  being  a  question  of  damages,  could  not  be  tb 
subject  of  a  set-off:  And  for  that  the  plea  alleges  tbi 
plaintiff,  without  the  licence  &c.,  of  defendant,  autho 
rised  and  procured  the  discharge  of  H.  B,  from  hi 
imprisonment  without  receiving  from  H.  B.  the  resida 
of  the  debt  so  due  to  defendant,  and  without  H.  L 
or  defendant  (ff)  in  any  way  satisfying  or  discharginj 
the  residue  of  the  said  debt,  which  allegation  is  uncer 
tain  and  unintelligible:  And  also  for  that  defendan 
hath  put  in  issue  a  matter  of  inference  from  tb 
facts  before  alleged :  And  for  that  defendant  hath  no 
denied,  confessed  or  avoided  the  substantial  matter  ii 
the  declaration  alleged. 
Joinder  in  demurrer. 

PdersdofffioT  the  plaintiff.     The  plea  offers  no  goo« 
defence,  as  shewing  either  accord  and  satisfaction,  or 
substitution  of  a  new  debtor,  or  a  set  off.     First,  ther 
is  no  accord  and  satisfaction.     The  plea  does  not  stal 
ony  contract  between  the  plaintiff  and  defendant  the 
the  bill  should  be  taken  from  Butters  by  the  plaintB 
in  discharge  of  the  defendant's  liability.     Nothing  £ 
shewn  but  an  authority  given  by  the  defendant  to  the 
plaintiff  to  receive  the  debt  from  Butters  in  satisfactioa 
and   discharge  of  the  debt  of  defendant  to  piaintiC 
There  is  therefore  no  accord  shewn.     Nor  is  there  sny 
satisfaction.     It  appears  only  that  the  plaintiff,  being 
authorised  to  receive  the  money  from  Butters^  elected, 

(a)  This  objection  was  not  presfed. 
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vithoDt  authority,  to  take  a  bill  of  exchange  in  lieu  of  Queen*t  Bench* 

ifcc  money,  for  and  on  account  of  the  debt  now  sued  on,  - 

*^laincd  the  bill  to  and  for  the  liquidation  and  discharge       Bailli« 
oF  that  debt,  and  discharged  Butters  from  imprisonment        Mooem. 
C-^^eson  J.   Suppose  the  plaintiff  had  taken  the  money 
'Vtcnn  Butters  /  would  not  that  be  payment  of  the  debt 
clvaefirom  defendant  to  the  plaintiff?]     That  might  be 
so ;  the  authority  would  then  have  been  pursued.     But 
b^re  it  is  not  averred  that  the  defendant  authorised 
t'ulring  the  bill  on  account  of  that  debt.     The  plaintiff's 
^■CMidact,  as  described  in  the  plea,  is  merely  a  non^pur* 
sixsDoe  of  the  authority  given  by  the  defendant,  and  a 
b«-each  of  the  agreement  between  the  two.     There  is  no 
s&'V'ennent  of  assent  by  the  defendant  to  the  plaintiff*s 
^<i.]uDg  the   bill.      The    whole   is  said   to   have   hap- 
pened after  the  cause  of  action  accrued :  now,  after  a 
Ci&Dse  of  action  is  vested,  it  can  be  got  rid  of  only  by  a 
■Please  or  by  something  in  the  nature  of  satisfaction  or 
discharge.     Nothing  is  said  to  have  accrued  from  the 
^iU:  if  it  could  even  be  considered  as  a  collateral  secu- 
^ty  for  the  debt  owing  from  defendant  to  plaintiff,  that 
^oold  furnish  no  answer  to  the  action.     But,  as  the 
transaction  is  described  in  the  plea,  it  is  as  if  the  plaintiff 
had  taken  a  chattel  belonging  to  the  defendant  and  had 
TeTused  to  give  it  up  till  the  defendant  paid  him :  that, 
without  more,  would  not  satisfy  the  debt.     Cases  on 
tbc  subject  are  collected  in  Com,  Dig.  Accord.  {B  I.). 
[Coleridge  J.     May  not  this  be  treated  as  an  informal 
pl«a  of  payment  ?     The  statement  is  that  the  plaintiff 
dccted  to   retain  the  bill,  and  appropriated  it  to  the 
discbarge   of   the   debt   owing    from   the   defendant.] 
The  defendant  did  not  assent;  nor  is  it  said  that  the 
bill  was  paid.     If  a    special   verdict   found   the  facts 
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'___  plea  of  payment.     It  is  not  averred  that  the  bill  wai 


Baillie  taken  as  payment  of  the  debt  from  defendant  tc 
Moore.  plaintiff.  Nothing  is  stated  which  would  prevent  the 
defendant  from  recovering  against  the  plaintiff  in  trovei 
for  the  bill.  If  an  agent,  authorised  to  obtain  payment 
of  a  debt  due  to  his  principal,  instead  of  doing  so^ 
takes  a  security  to  himself  and  discharges  the  debtor, 
can  that  be  treated  as  payment  of  a  debt  due  from  the 
principal  to  the  agent  ?  [Patteson  J.  A  transaction 
like  that  was  brought  before  this  Court  in  a  case  from 
the  Northern  Circuit  (a).]  Secondly,  the  plea  cannot 
be  supported  as  shewing  a  substitution  of  a  new  debt 
That  is  a  defence  only  where  the  substitution  precedes 
the  breach,  as  in  Taylor  v.  Hilary  (4).  Here  the  sub- 
stitution is  alleged  to  have  taken  place  after  the  breach^ 
Thirdly,  the  plea  shews  no  set  off,  inasmuch  as  ther^ 
are  not  mutual  debts  between  the  plaintiff  and  thj 
defendant. 

Peacock  contra.     This  is,  substantially,  a  plea  of  pa^ 
mcnt  by  a  bill.    If  Butters  had  paid  to  the  plaintiff  tlv^ 
debt  which   he  owed  the  defendant,  that  would  havi 
been  payment  to  the  plaintiff  on  behalf  of  the  defendant, 
and  would  have  discharged  the  defendant.    It  can  make 
no   difference   that   the   plaintiff  elects   to   take  from 
Butters  a  bill  instead  of  money.     After  that,  the  de 
fendant  could  not  have  sued  BiUtas.     [Lord  Denrnt^ 


(a)  Probably  Ifeti  v.  England,  referred  to  in  the  argument  in  Gifiii 
▼.  Whittaker,  6  Q.  B.  249.  In  the  last  mentioned  case,  the  plea  was  hcli 
bad  on  general  demurrer.     See  the  authorities  there  cited. 

ib)  \  CM.  ^  R,  741.  S.C,5  Tyrwh,  373.  Pelersdorffuito  rererrai 
to  Pearson  v.  Pearsofi^  5  B,  ^  Ad,  859. 
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C,  J.   Why  would  the  defendant  have  been  bound  by   diuenU  Pench. 

the  unauthorised  act  of  the  plaintiff?]    Smith  v.  Fer- ' 

rand  {a)  shews  that,  if  a  debtor  refers  a  creditor  to  a        Bailue 

Aire!  person  for  payment,  and  the  creditor  gives  that       Moom. 

person  indulgence,  he,  the  creditor,  discharges  his  own 

debtor.    [Patteson  J.   The  reason  of  that  is  that  such 

^  dealing  is,  in  effect,  a  taking  in  payment.     But  you 

^Hijy  plead  that  the  authority  to  retain  was  given  in 

litisfaction  of  the  debt  due  from  the  defendant  to  the 

t>laintiff :  you  say  nothing  of  payment ;  nor  do  you  aver 

^hat  the  defendant  sanctioned  the  bill  being  given.] 

Ilie  statement  is  enough,   coupled  with  the  averment 

^lut  the  bill  was  appropriated  by  the  plaintiff  to  the  - 

liquidation  and  discharge   of  the   debt   from   the   de- 

^^odant.     [Patteson  J.    Suppose  Butters  were  now  sued 

'or  the  debt,  and  pleaded  that  he  gave  a  bill  for  it  to 

^lie  present  plaintiff,  who  took  it  without  the  authority 

of*  the  present  defendant :  would  that  be  a  defence  for 

-Sutlers  ?     Coleridge  J.  In  Smith  v.  Ferrand  {a)  it  might 

^^  assumed  that  the  defendant  authorised  the  taking 

^he  bill  from  the  third  party :  and  there  the  third  party 

^^red  payment  in  cash.]     That,  in  effect,  is  equiva- 

Wat  to  the  facts  here  pleaded :  the  plaintiff  elected  to 

take  the  bill,  instead  of  money,  from  Butters.     In  Crait)^ 

Joot  T.   Gumej/{b),    where  a  debtor  assigned  to   his 

cicditor  a  debt  due  to  him,  the  debtor,  from  a  third 

party,  and  the  third  party  assented  to  pay  such  debt  to 

the  assignee  when  its  amount  should  be  ascertained,  and 

it  was  in  fact  aderwards  ascertained,   after  which  the 

(•)  7  A  ^  a  19. 

(0  9  Bimg.  S72.  The  mmrginal  note  there  appears  to  be  incorrect ; 
aod  puert  aa  to  the  Judgment  of  Tindal  C.  J.,  p.  375.  1.  20  ,  and  p.  37^. 
Li     See  &  C  2  Moore^  ScoU,  473. 
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1 04,^5 
'___  paid  the  assignee  of  the  debt,  it  was  held  that  the  is- 

Bailui       signee  of  the  debt  was  entitled  to  retain  the  payment  af 

Moou.        against  the  assignees  of  the  bankrupt,  and  that  tbej 

could  not  recover  it  from  the  third  party.    [Pattemh 

But  here  is  nothing  answering  to  the  assent  of  the  third 

party.]     The  third  party  assents  by  giving  the  bill  to 

the  plaintiff.     The  defence  arising  from  such  a  traos* 

action  as  this  need  not  be  expressly  pleaded  as  accord 

and  satisfaction.     Suppose  an  action  brought  against  1 

surety,  and  the  defence  to  be  that   the   plaintiff  had 

given  time  to  the  principal,  that  would  not  be  pleaded 

as  accord  and  satisfaction.     IPaiteson  J.    No  time  ip* 

pears  to  be  given  here.     We  do  not  know  who  die 

parties  to  the  bill  were :  they  might  be  strangers  to  die 

three.     Wightman  J.    Or  the  bill  might  be  over-doft] 

If  the  plaintiff  had  received  goods  as  payment^  dut 

would  discharge   the   defendant.     The  present  tniv 

action  comes  to   the  same  thing:  he  has  changed  die 

situation  of  the  defendant  with  relation  to  Butten. 

Petersdorff  in  reply.  It  is  urged  that  this  is  sah* 
stantially  a  plea  of  payment :  but,  even  assuming  that  t^ 
be  so  on  general  demurrer,  the  demurrer  here  is  spedili 
and  points  out  that  the  plea  does  not  expressly  allep 
accord  and  satisfaction.  If  that  had  been  done,  or  ^ 
the  plea  had  stated  that  the  bill  was  taken  as  mooej) 
the  plaintiff  would  have  traversed.  It  does  not  appeal 
even  that  time  is  given  to  BtUiers.  Nor  is  any  thing 
shewn  which  gives  Butters  a  defence  as  against  thede 
fendant.  But,  at  any  rate,  the  plea  should  shew  that 
the  defendant  authorised  the  bill  to  be  taken  as  paj- 
raent  for,  or  in  satisfaction  of,  tlie  debt  from  him  to  die 
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\iaintiffi     The  proper  form  of  putting  such  a  defence  QueerCs  ifencA. 
appears  from  Sard  v.  Rhodes  (a)  and  Maillard  v.  The 


Duke  ofArgyle  (A).     In  Crowfoot  v.  Gunuy  {c)  there  was       ^^^■•"« 
•n  agreement  by  the  three  parties  that  the  debt  should       Mooe«. 
he  transferred :   and  in  Smith  v.  Ferrand  (d)  tlie  jury 
^ere  entitled  to  infer  such  an  agreement  from  the  evi- 
dence.   Keardake  v.  Morgan  {e)  seems  to  have  been  the 
fiiBtcase  which  decided  that  acceptance  of  a  negotiable 
■H)teon  account  of  a  debt  was  a  discharge  of  the  debtor : 
tliere  Cumber  v.  Wane  (g)  was  referred  to,  in  which  the 
>H)te  given  did  not  appear  to  be  negotiable,  and  the  plea 
^^tt  held  bad  ;  in  such  a  case  the  party  taking  the  note 
in  effect  obtains  nothing.      The  same  principle  applies 
here. 

Lord  Denman  C.  J.    If  the  defence  intended  be  that 

takbg*thi$  bill  was  a  giving  and  receiving  it  in  discharge 

of  the  debt  owing  from  the  defendant  to  the  plaintiff, 

It  ibould  have  been  so  pleaded.     If,  again,  the  facts  are 

^iiusted  upon  a^  payment,  they  should  be  so  pleaded. 

As  the  plea  stands,  neither  is  done.     One  consideration, 

UKJeed,  has  weighed  in  my  mind,  namely,  whether  the 

diicharge  of  Butters  from  prison  by  the  plaintifTs  pro- 

carement  may  not  amount  to  an  adoption  by  him  of 

die  authority  given  by  the  defendant,  and  so  operate 

in  satisfaction  of  the  debt.     But,  in  the  first  place^  the 

Mcoid  and  satisfaction  should  be  formally  pleaded: 


W  1  If.  4-  W.  15S.  S,  C,  Tyrwh.  ^  Gr.  298. 

0)  6  Mm.  4^  G.  4a     See  Sibree  t.  Tripp,  15  M.  j-  r.  23. 

0)  ^Mng.  S72.  (d)  7  B.  ^  C.  19. 

<0  S  7.  i7.  513.     See  Bex  t.  Dawion,  Wightw.  32.     Davis  t.  Gyde, 

(r)  1  Sir,  426.     See  James  ▼.  mtliams,  13  ^f.  ^  W,  828. 
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Qyeeti's  Bench,  and,  in  the  sccond,  the  plea  does  not  sufficiently  ex 
I plain  the  operation  of  the  Scotch  law. 

Baillii 

MooRi.  Patteson  J.     It  was  intended,  I  suppose,  to  shei 

either  accord  and  satisfaction  or  payment.  But,  if  ac 
cord  and  satisfaction  was  meant,  the  plea  should  hav 
expressed  that;  if  payment  was  meant,  the  plea  shouli 
have  stated  that  the  plaintiff  took  the  bill  as  payment 
neitlier  one  nor  the  other  is  alleged :  all  that  is  said  b 
that  the  plaintiff,  being  authorised  to  receive  the  monej 
and  retain  it  in  satisfaction  of  the  cause  of  action,  tooli 
the  bill  instead.  What  the  parties  to  the  bill  were  i 
not  stated ;  they  might  be  mere  strangers ;  it  might  \m 
merely  a  collateral  security,  not  discharging  Butter^ 
It  is  not  averred  that  Butters  assented  to  the  appr^« 
priation.  The  plea,  not  shewing  the  transaction  to  1 
either  accord  or  satisfaction  or  payment,  leaves  quli 
uncertain  what  its  effect  really  is. 

Coleridge  J.  I  consider  that  this  plea  is  relied 
upon  as  being  in  some  way  a  plea  of  payment:  voi 
I  had  some  doubt  whether,  however  inartificial,  it 
might  not  be  so.  But  a  plea  of  payment  shoald 
shew  what  took  place,  so  as  to  make  it  appear  that 
the  proceeding  operated  in  some  way  as  satisfaction. 
That  is  studiously  avoided.  It  is  said  only  that  the 
bill  was  taken  for  and  on  account  of  the  moneys  in  the 
declaration,  and  that  it  was  appropriated  and  retained 
to  and  for,  not  **iu,"  the  liquidation  and  discharge. 
Smith  V,  Ferrand  (a)  is  distinguishable.  It  manifestly 
must  be  taken  that,  in  that  case,  Kaye^  who  conducted 
the  transaction  for  the   defendant,  was  his  authorised 

(a)  7  ff.  frC.  19. 
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tgent  throughout,  and  that  whatever   was   clone   was  Queen's  Bench. 

done  by  the  defendant's  assent     Here  the  plea  states  [___ 

that  the  bill  was  received  without  the  authority  of  the  Ba^lue 

tefendant  Moow. 


WioHTMAN  J,  It  is  not  necessary  to  give  an  opinion 
QpoD  the  general  merits  of  the  case.  The  plea  is  bad 
fi>r  want  of  an  averment  that  the  bill  was  taken  in  ac- 
cord or  satisfaction,  or  in  payment.  It  alleges  only  that 
thebill  was  taken  for  and  on  account  of  the  moneys  in  the 
dcdaration,  and  appropriated  and  retained  to  and  for 
the  liquidation  and  discharge.  According  to  the  au- 
thority of  all  the  cases,  a  plea  of  accord  and  satisfaction 
ihoald  state  that  the  thing  was  given  and  accepted  in 
accord  and  satisfaction.  That  appears  from  Sard  v. 
Bkodes  (a),  and  numerous  other  cases. 

Patteson  J.  afterwards  said :  I  do  not  mean  to  say 
^bether,  if  it  had  been  averred  that  the  plaintiff  gave 
■idolgence  to  Butters  when  he  might  have  got  the 
■KNiey  from  him,  that  might  or  might  not  have  been 
s  defence.  As  to  that  question,  I  wish  not  to  be  con- 
doded  by  anything  I  have  said. 

Judgment  for  plaintiff  (&). 


(a)  \  M.  ^  W.  153.  S,C.,  lyrwh.  §•  Gr,  298. 

(b)  See  GriffUha  v.  Owen,  13  A/,  f  W,  58. 
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Int^JSth.    The  Mayor,   Aldermen,  and  Burgesses  of  the 
Borough  of  Colchester  against  Brooke. 

(On  defendant's  motion). 

Reported,  7  Q-  B.  339.  879. 


Thursday,  IsAAC  aoainst  Daniel. 

January  29th.  *^ 

To  an  action        A  SSUMPSIT.   The  first  and  second  counts  wereoo 

on  a  bill  of  ex-    -^^  i  mi       <•  i  ■         i        •  r     j 

change  by  in-  two  bills  of  exchange,  drawn  by  the  detendantoB 

dvK^^d^^  JbA«  Richards^  indorsed  by  defendant  to  plaintit^  loi 
fbafthi  dmw^  not  paid  by  Richards  at  maturity.  The  bill  mentiooed 
accepteji,  and     ;„  ^^e  first  count  was  for  23/.  55.  Gd.,  dated  on  I5tk 

plaintin  after-  ' 

wards  sued        October  1840,  and  payable  three  months  after  date;  tW 

drawee  on  the  .  ^ 

bill,  and,  while   mentioned  in  the  second  count  was  for  30/.,  dated  V 

that  suit  was 

pending,  in        November  1 840,  and  payable  three  months  after  date. 

con«ideration  ,_.,  /         i       /•  \      mi  -r  »       -»>.  t     j   •* 

of  2/.,  agreed  "l^a  2.    (to  the  first  count) :    i hat  John  Richarai^^ 

that  pialn/"^^^  ^'^  o"  ^^'^^  October  1840,  accepted  the  bill;  and  afiff* 
!uy*arrfurther  wn^'ds,  and  after  the  bill  became  due,  to  wit  on  S04 
andTrb^fr''  J^^^^^^  18*1*  the  plaintiff,  for  the  recovery  of  the 
continuinjir  to     amount  thereof,  and  the  damages  by  him  sustained  If 

sue,  for  two 

months,  during  the  nonpayment  of  the  same,  commenced  an  action  <* 

which  time  •  t    -r*  %      r>        J 

plaintiff  could     promises  against  J.  jR.,  as  such  acceptor,  in  the  Courtci 

hare  continued 
further  pro- 
ceedings;  which  agreement  was  without  the  drawer's  (now  defendant's) consent;  aodlMi 
in  pursuance  of  the  agreement,  and  without  the  drawer's  consent,  plaintiflTdid  stay  all ' 
proceedings  and  forbear  continuing  to  sue  the  drawee. 

Held  a  good  plea,  though  it  did  not  expressly  aver  that  the  indorsee  could  have 
judgment  against  the  drawee  before  the  time  until  which  he  agreed  to  forbear. 

The  plaintiff  in  the  present  action  traversed  the  agreement  set  oat  in  the  plct;  ■■ 
issue  was  joined.  Held  that  the  drawer  supported  the  issue  on  his  part  by  merely  pn**! 
the  agreement,  and  that  plaintiff  was  not  entitled  to  shew,  in  answer,  that  judgment  coiU 
uot  have  been  obtained  earlier  than  the  time  until  wbicb  he  had  ogrvcd  to  forbear. 
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the  Queen's  Palace  at  IVeslminster,  plaintiff  then  being   Queen's  Bench, 

holder  of  the  bill.     That  afterwards,  and  whilst  the  said [ 

action  was  pending  against  J.  R.,  and  before  the  com-         ^^^^^ 
mencement  of  this  suit,  to  wit  on  2Hth  Jantian/ I  S4f I y       Daniel. 
plaintiff,  in  consideration  of  21.  then  paid  by  </.  IL  to 
^im,  promised  and  agreed  with  Jl  It.  that  plaintiff  should 
^tay  all  further  proceedings  in    the   said  action,    and 
*i^rbear  continuing  to  sue  or  further  suing  him  for  the 
Recovery  of  the  amount  of  the  bill  and  the  damages  &c., 
Namely  from  the  day  and  year  last  aforesaid  until  a  cer- 
^intime,  to  wit  for  two  months  then  next  following, 
during  which  time  plaintiff  could  and  might,  according 
^  the  course  and  practice  of  the  said  Court,  have  con* 
tinued  and   taken   further   proceedings   in   the   action 
gainst  c7.  R. :    and  the   said  agreement  and    promise 
•ere  so  made  without  the  licence  or  consent  of  the  now 
Pendant     That,  in  pursuance  of  the  said  agreement 
ttd  promise,  plaintiff  did,  for  and  during  the  said  time 
•0  promised  &c.,   and  without  defendant's  consent  or 
iJcense,  stay  all  further  proceedings  in  the  said  action, 
ttd  forbear  continuing  to  sue,  or  further  suing,  J.  R. 
ibr  the  recovery  of  the  amount  of  the  said  debt  and 
^images,  &c. :  verification.    Replication :   That  plain- 
tiff did  not  promise  or  agree  with  J.  /?.  that  plaintiff 
ihoald  stay  all  further  proceedings  in  the  said  action 
in  that  plea,  mentioned,  and  forbear  continuing  to  sue 
kc.  for  the  recovery  of  the  amount  of  the  bill  or  for  the 
damages  Sec,  in  manner  and  form  &c.:  conclusion  to  the 
^ntry.     Issue  thereon. 

Plea  4.  (to  the  second  count) :  That  the  said  J.  R, 
to  wit  on  2d  Naoemba*  IS^O,  accepted  the  bill  in  that 
coant  mentioned ;  and  that  afterwards,  and  after  it  be- 
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Volume  viiL    came  due,  and  before  the  commencement  of  this  suit,  on 
!____  6th    Fcbniary    18il,   it    was   agreed  by   and  between 


Isaac 
Dahikl. 


plaintiff,  then  being  holder  of  the  said  bill,  and  J.  £•» 
without  defendant's  license  or  consent,  that  plaintiff 
should,  for  a  certain  consideration,  to  wit  SOs.  then  paid 
by  J.  R.  to  plaintiff,  give  J.  R.  time  for  the  payment  of 
the  amount  due  upon  said  bill,  and  forbear  tosnebin 
for  the  recovery  of  the  same,  or  for  damages  &c.,fora 
certain  time,  to  wit  until  the  expiration  of  one  monlk 
then  next  following.  That,  in  pursuance  of  such  agree* 
ment,  J.  R.  then  paid  to  plaintiff,  and  plaintiff  then 
accepted  and  received  of  J.  jR.,  the  said  sum  of  30i.on 
the  terms  aforesaid ;  and  plaintiff,  without  the  licence 
or  consent  of  defendant,  gave  J,  R.  time  for  the  paymert 
of  the  amount  of  the  said  bill,  and  forbore  to  sae  bio 
for  the  recovery  &c.,  for  the  said  space  of  a.  month: 
verification.  Replication  :  That  it  was  not  agreed  \J] 
or  between  plaintiff  and  J.  R,  that  plaintiff  should  givs 
J.  R.  time  for  the  payment  of  the  amount  due  upon  ibc 
said  bill,  and  forbear  to  sue  him  for  the  recovery  te 
in  manner  and  form  &c. :  conclusion  to  the  coantrj. 
Issue  thereon. 

Other   issues  of  fact  were  also  taken,  not  materiil « 
here. 

On  the  trial,  before  Lord  Denman  C.  J^  ^  ^ 
London  sittings  after  last  Triniti/  Term,  the  agreemenU 
stated  in  the  second  and  fourth  pleas  respectively  wert 
proved  :  and  it  appeared  that  the  proceedings  *rt^ 
stayed,  according  to  the  agreement  stated  in  the  second 
plea,  and  the  plaintiff  forbore  to  sue,  according  to  ibe 
agreement  stated  in  the  fourth  plea.  As  to  the  second 
plen,  however,  it  was  contended  that  the  evidence  I 
shewed  that  the  time  given  was  not  beyond  that  whick  ] 
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would  hare  elapsed  before  the  plaintiff  could  have  ob-   Queen's  Bench. 

tained  judgment  in  the  Palace  Court:  and,  as  to  the '    _ 

foarth  plea,  it  was  contended  that  the  evidence  shewed         ^*J^*^ 

that  judgment   could  not  have  been  obtained  against       Dahiku 

Bichards  within  the  time  during  which  the  plaintiff  was 

tUeged  to  have  Forborne.     The  Lord  Chief  Justice  was 

of  opinion  that,  as  the  issues  were  framed,  these  answers 

to  the  pleas  were  of  no  avail ;  and  he  directed  a  verdict 

ior  the  defendant  on  these  two  issues,  giving  leave  to 

nwve  to  enter  a  verdict  for  the  plaintiff.     On  the  other 

issues  the  plaintiff  liad  a  verdict. 

In  last  Michaelmas  Term,  Humfrey  moved  to  enter 
t  verdict  for  the  plaintiff  on  these  issues,  or  for  judg- 
ment non  obstante  veredicto,  contending  that,  if  the 
pkas  were  to  be  understood  as  alleging  a  forbear- 
nce  such  as  in  effect  to  give  indulgence  to  Richards^ 
tbqr  were  not  proved :  and  that,  if  they  could  not  be  so 
ifflderstood,  they  were  bad.  He  cited  Kennard  v. 
ftotf  (fl),  James  v.  Williams  (b)  and  Michael  v.  Myers  {c). 
The  Court  granted  a  rule  nisi  {d). 

Crawder  and  Bovill  now  shewed  cause.  First,  the 
*  issues  on  the  pleas  were  proved,  even  assuming  that  the 
evidence  proved  that  there  was  no  indulgence  in  effect. 
No  traverse  was  taken  as  to  the  fact  of  forbearance  in 
pwsuaiice  of  the  agreement :  wliatever,  therefore,  the 
pleas  may  be  understood  to  allege,  except  as  to  the  fact 
rfthe  agreements  being  made,  is  admitted  on  the  record. 


(•)  4  AC  4  G.  474.  (6)  13  3/.^  W,  828. 

(c)  6M.^G.  702. 

(')  The  rule^  when  drawn  up,  appeared  to  be  only  for  entering  a 
verdict  for  the  plaintiff  on  the  second  and  foiirtii  pleas:  but  the  (^ourt, 
0O  tbe  argument,  allowed  the  validity  of  the  pleas  to  be  discussed. 

L  L    3 
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Volume  nil.  Then  the  question  arises  whether  the  pleas  shew  a 
good  defence.  The  contract  to  forbear  is  made  od 
good  consideration,  and  is  therefore  binding  between 
the  plaintiff  and  Richards  ;  in  which  respect  the  case  is 
distinguishable  from  Philpot  v.  Briant  (a)  and  darken* 
Wilson  {b).  And  it  is  a  general  principle  of  the  law  of 
principal  and  surety  (which  is  the  relation  of  acceptor 
and  drawer)  that  the  surety  is  exonerated  where  the 
creditor  has,  "  without  his  assent,  altered  the  situatioo 
in  which  he  had  a  right  to  expect  he  should  be 
placed  when  he  gave  the  guaranty,"  Combe  v.  li'oolf[c)'i 
English  V.  Darley  [d).  In  Price  v.  Edmunds  {e)  it  was 
attempted  to  prove  (as  the  law  then  allowed  upon  the 
issue  of  non  assumpsit  there  taken)  that  time  had  been 
given  to  the  principal  debtor;  but  the  defence  faiW 
because  it  did  not  appear  that  there  had  been  any 
indulgence  in  effect*  That  point  might  have  arisen 
here  if  the  defendant  had  framed  his  replication  so  is 
to  bring  it  before  the  jury.  The  2d  and  4th  pk»^ 
shew  a  forbearance,  and  are  proved,  so  far  as  tlMj 
are  not  admitted.  The  general  principle  therefoff 
applies. 

Humphrey  and  Petcrsdorff^  contra.  The  evideo«« 
disproved  the  indulgence  in  fact.  ^fVighlman  J.  Tn^ 
is  no  issue  on  that.]  The  giving  time  means  a  ff^^ 
time  which  will  be  an  indulgence  to  the  princip 
IJVightman  J.     But  you  deny  only  the  agreement]  l" 

(a)  4  Bing.  717.  {b)  3  Af.  4-  r.  208. 

(c)  8  Bing.  156.  161. 

(d)  2  B^  P.  61.  See  Pole  v.  Ford,  2  CkiU,  R.  125. ;  Jay  t.  VttKK, 
1  C  4r  P.  532. 

(f)   10  ^.^r.  578. 
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it    is  to  be  understood  as  securing  an  indulgence  to  QueetCs  Bench, 
Richards^  it  is  not  proved ;  if  it  be  not  so  understood,  . 


the  defendant  must  have  judgment  non  obstante  vere-         ^*^*^ 
dicto,  as  appears  from  Kennard  v.  Knott  {a)  and  Michael       Daniel. 
%    Myers  (ft).     James  v.    WiUiams  (c)  shews  how  far  a 
defect  of  this  kind  will  prevail  even  on  motion  for  judg- 
ment non  obstante  veredicto.     This  objection  applies  to 
tihe  second    plea  only :  it  must  be  admitted  that   the 
fourth  plea  does  allege  a  giving  of  time  sufficient  to 
prerent  the  plaintiff  from  recovering. 

Lord  Denman  C.  J.  The  issues  having  been  taken 
00  the  fact  of  the  agreements  only,  the  pleas  are  clearly 
prored.  The  only  question  remaining  is,  whether  the 
Koond  plea  be  good.  The  agreement,  as  there  stated, 
is  to  stay  proceedings.  Now,  if  the  answer  to  this  is 
OKant  to  be  that  no  advantage  was  in  fact  given  to 
the  acceptor,  was  it  for  the  plaintiti'  to  anticipate  this 
iQswer  by  shewing  that  the  agreement  did  give  aw 
advantage,  or  for  the  defendant  to  shew  that  it  did  not? 
When  a  plea  alleges  that  a  party  stayed  proceedings,  we 
must  take  it  as  alleging  that,  but  for  the  stay,  they  would 
we  gone  on.  At  first  it  struck  me  that  James  v. 
WiUiams {c)  resembled  this  case;  for  there  it  was  held 
uat  the  plea  was  bad,  after  verdict,  because  it  did  not 
^ew  that  the  bill  which  the  plaintiff  was  said  to  have 
'^ived  in  satisfaction  was  negotiable;  therefore  no 
prima  facie  case  was  made.  But  here  1  think  it  must  be 
assumed,  on  the  face  of  the  plea,  that  the  plaintiff  had 
power  to  proceed  and  forbore  to  do  so ;  and  this  makes 


(a)  4  A#.  ^  G.  474.  (ft)  6  Af.  \  G.  70*J. 

(O  13  M.^  yr.  828. 

I.  L   4 
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1846. 
L_    that  the  agreement  was  worthless  and  that  no  time  wai 

in  effect  given. 

Patteson  J.    The  issues  here  are  on  the  agreemento 
only,  which  are  proved.     If  the  fact  be  that  the  de- 
fendant in  the  Palace  Court,  when  the  agreement  wm 
made,  obtained  nothing  by  it,   and  that  the  plaintiff 
could  not  have  taken  any  step  by  which  time  would  be 
gained,  I  cannot  say  that,  on  such  an  answer  being  raised 
by  the  replication,  the  plea  would  not  have  been  met 
But  that  is  not  done.    We  are  therefore  to  consider  the 
validity  of  the  second  plea.     Now  that  states  that,  an 
action  having  been  brought,  the  plaintiff  therein,  for 
money,  agrees  to  forbear  for  a  specified  time  from  pro- 
ceeding, and  does  so  forbear.     That  could  not  be  tnie 
unless  he  had  power  to  proceed :  he  could  not  be  s^ 
to  forbear  doing  that  which  it  was  impossible  for  him  to 
do.     Whether  the  actual  facts  here  could  be  specially 
replied,  the  agreement  being  set  out  in  the  plea,  I  do  not 
know  ;  perhaps  not.    I  agree  that,  if  the  plea  had  shewn 
an  agreement,  like  that  in  Price  v.  Edwards'{a)^  enabliiig 
the  plaintiff,  in  case  of  default  of  payment,  to  enter*up 
judgment  as  early  as,  by  the  practice  of  the  Court, 
judgment  could  have  been  obtained  by  proceeding  re- 
gularly, the  plea  could  not  have  been  an  answer.    Bat 
nothing  of  the  kind  is  stated.     All  that  appears  is  that 
the  plaintiff  promised  not  to  go  on  for  two  months,  and 
did  not. 

WiGHTMAN  J.  {b)     If  the  holder  of  a  bill,  after  he 
has  begun  to  prosecute  an  action,  agrees  with  the  de- 

(a)  10  B.  ^  a  578  (A)  Coierif/ge  J.  bad  left  Uic  Court. 
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fendant  to  stop,  and  does  stop,  that  may  be  pleaded  by   QueetCt  Bench. 

the  surety  in  answer  to  an  action  by  the  holder.     Here  ]_ 

it  is  stated  that  there  was  an  agreement  to  forbear  ^"^^^ 
further  proceedings  for  a  time  named,  and  a  forbear-  Dawiel. 
anoe  accordingly.  That  is  so  pleaded :  and  the  plain- 
tifftakes  issue  on  the  fact  of  the  agreement,  which  is 
fidly  proved  by  the  evidence  at  the  trial.  Then  it  is 
said  that  there  was  evidence  that  the  plaintiff  did  not 
in  fiict  forbear,  because  the  judgment  was  not  post- 
poned to  a  time  later  than  that  at  which  it  would 
Ittve  been  obtained  without  the  agreement  That 
would  be  evidence  on  a  traverse  of  the  fact  of  for- 
b^rance,  but  is  not  so  on  a  traverse  of  the  agreement. 
I  think,  with  the  rest  of  the  Court,  that  the  plea  is 
good,  because  an  averment  of  forbearance  implies  that 
tbe  plaintiff  could  have  gone  on. 

Rule  discharged. 
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Thursday,  Xhe  QuEEN  aqatTist  Gregobt. 

January  29Ui.  ^  ^ 

Information  for  INFORMATION  in  the  Queen^s  Bench.    The  first 
li^t  r^ief^n  CO""'  (^)  Stated  that,  before  the  publishing  of  the  libds 

com^tt^^^r*  ^^^^^  ^^^  ^^^'^^'  ^  certain  person,  to  the  said  coroner  and 

murder  on  G.,  attorney  unknown,  unlawfully,  wilfully  and  of  his  malice 

been  charged  aforethought  one  Eliza  Grimwoodf  in  the  peace  &c,  diJ 

with  it:  the 

information  kill  and  murder,  and  that  one  ■  Hubbard  after- 

the  alleged  wards,  and  before  the  publishing  &c,  was  arrested  oo  & 

charged  that  it  charge  of  committing  the  said  murder,  but  was  aflg^ 

mui!dkr**t?^  wards,  and  before  the  publishing  &c.,  discharged  firacft 

c.    The  libel,  g„^jj  arrest ;   and  that  Barnard  Gresory.  late  of  &Cm 

as  set  out,  ^    •^' 

spoke  of  the       well  knowing  the  premises,  and  wickedly  and  maliciously 

murder  of  G..  o  r  ^  • 

and  stated  that    contriving  and  intending   to   injure   and   aggrieve  o** 

H*  had  been 

accused  of  it.  Serene  Highness  Charles  Frederick  Augiishis  fVilliat^ 
the  inducement  Duke  of  BruTiswick  and  LuTieburg,  and  to  cause  it  ta  b€ 
TvTden'^'^at^  suspected  and  believed  that  the  said  C.  F.  A.  W.  Dok« 
a  person  had       ^f  jg  ^^^j  jr^  j^^j  been  and  was  guilty  of  the  said  niur- 

been  murdered,  o        -^ 

that  IT.  was        jgr,  and  had  been  and  was  accessory  to  the  commission 

charged  with  ^       "^  . 

the  murder,  thereof,  and  to  bring  him,  the  said  C  F.  A.  W.  Duke  o\ 

an  inquest  held  of  B.  and  Z,.,  into  infamy  &c.,  on  5th  Marchy  9  r/cf->  *^ 

witnesses  callwl  &c.,  Unlawfully,  wickedly  and  maliciously  did  compK>«^ 

by^thrnamrof  P^int   and  publish,  and   cause  and  procure  &c,  in    * 

G. ;  and  Held 

that  this  last  ^ 

fact  might  properly  be  proved  by  the  coroner  who  held  the  inquest,  and  that  be  migb^  *" 
this  purpose,  use  an  instrument  which  he  had  drawn  up  as  an  inquisition,  whether  it  ^^ 
or  was  not  a  valid  and  formal  inquisition. 

C.  was  described  in  the  information  as  His  Serene  Highness  Charles  Frederick  A^f^^"* 
Williamf  Duke  of  Brumwick  and  Luneburg.      His  name  was  Charles  Frederick  ^^f*'^ 
William  D^Esle,  and  although  he  had  formerly  been  reigning  Duke  of  Brutuitic^  • 
Lunehurg,  and  was  still  commonly  called  by  that  title,  he  had  ceased  to  be  reigning  1^***^ 
de  facto. 

Held,  that  the  description  was  sufficient 

(a)  There  were  three  other  counts,  which,  not  being  material  to  tl* 
argument  and  decision,  it  is  not  thought  necessary  to  set  out  here. 
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certain  newspaper  then  and  there  called  The  Satirist  or  Q^uen't  Bench, 

The  Censor  of  the  Times^  a  false,  scandalous,  malicious [ 

and  defamatory  libel,  of  and  concerning  the  said  C.  F.     "^^  Qoeik 
A  W.  Duke  of  B.  and  L.,  and  of  and  concerning  the      GmiaoEY. 
said  murder  of  the   said  Eliza  Grimwoodj  and  of  and 
concerning  the  said  ■  Hubbard^  which  said  false, 

kc  libel  was  and  is  as  follows,  viz.  (a) :  "  *  Why,'  asks  a 
con^spondent^  *  after  the  acquittal  of  Hubbard  for  the 
murder  of  Eliza  Grimwood^  did  all  enquiry  cease,  to  find 
out  the  real  perpetrator  of  that  horrid  deed  ?  Who 
fornished  Hubbard^  on  his  discharge,  with  the  means 
of  leaving  the  country  ?  *  By  the  tone  in  which  these 
qoestions  are  put^  we  are  led  to  the  inference  that  the 
writer  knows  more  than  he  unfolds:  we  have  heard 
Uots  dropped  on  the  subject,  and  of  parties  who  have 
Dot  been  brought  forward,  and  who  could  state  in 
whose  company  the  unfortunate  woman  was  last  seen." 
(The  said  B.  G.  thereby  then  and  there  meaning,  and 
intending  to  insinuate,  and  cause  it  to  be  suspected  and 
believed,  that  the  said  Eliza  Grimwood  was  last  seen  in 
the  company  of  the  said  C.  F.  A.  W.  Duke  of  B.  and  L,) 
** Those  hints  should  be  put  in  a  more  tangible  shape; 
And  the  parties  should  be  brought  forward,  if  possible, 
to  substantiate  the  charge  against  the  villain,  no  matter 
nis  station  in  life.  The  subject  ought  not  to  drop ;  nor 
can  it,  with  the  seeming  clue  obtained,  we  feel  con- 
^nced,  much  longer  sleep.  For  murder,  though  it  have 
no  tongue,  will  speak  with  most  miraculous  organ." 
(The  said  B.  G.,  in  and  by  the  said  libel,  then  and  there 
meaning  and  intending  that  the  said  C  F.  A.  W.  Duke 
of  A  and  Ij.  was  and  is  a  person  suspected  of  having 

(a)  iDnuendoes  were  inserted,  connecting  the  matter  of  tlie  libel  with 
Ifae  inducenaent. 


Tlie  QuxiK 
GmxooRT. 
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Volume  viii.    committed  the  said  murder.)  To  the  great  damage&c.  of 
^^^^'        the  said  C.  F.  A.  W.  Duke  of  B.  and  L.,  to  ihc  eril 
example  &c.,  and  against  the  peace,  &c. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Mid' 
dlesex  sittings  after  last  Trinity   Term,  publication  of 
the  alleged  libel  was  proved :  and  the  counsel  for  the 
prosecution,  to  support  the  allegations  in  the  indace- 
ment,  offered  in  evidence  an  inquisition,  which  was  pro- 
duced by  the  coroner,  purporting  to  be  taken  on  the 
body  of  £//2a  Grimwoodi  and  finding  a  verdict  of  Wilitil 
murder  against  a  person  unknown.     This  was  objected 
to,  as  being  no  proof,  in  this  prosecution,  of  the  bet  of 
the  murder.     The  coroner  then  proved  that  the  dead 
body  of  a  female  was  the  subject  of  a  coroner's  inquest » 
and  that  she  was  called  by  the  witnesses  Eliza  Griw^'^ 
wood:   and   other   witnesses   proved  that  the  appeaJT" 
ances  of  the   body  shewed  that  the   death   had  bee*^ 
occasioned  by  violence  not  accidental,  and  which  coal^ 
not   have  been   inflicted   by  herself;   and  that  a  ro^^ 
named  Hubbard,   then  in   custody,  was   charged  wicb 
the  murder,  and  was  afterwards  discharged.     The  Ls^* 
quisition  was  then  offered  again  in  evidence,  but  w^^ 
objected  to  as  being  on  paper.     The  Lord  Chief  Justice 
received  it.     It  was  further  proved  that  the  party  said  to 
be  libelled  had  been  the  reigning  Duke  of  BrunsmicI^ 
and  Luneburg^  but  was  no  longer  so  de  facto,  his  broths*' 
then  exercising  the  sovereignty ;    but  that  he  was  com" 
monly  called    by  that  title;  and  that  his  proper  Dim^ 
was  Charles  Frederick  William  UEste.    The  defendant*^ 
counsel  objected  that  the  name  was  improperly  descnbcd 
in  the  information ;  but  the  Lord  Chief  Justice  over- 
ruled the  ol)jection. 

Verdict:  Guilty,  on  all  the  counts. 


3kS 
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Cexkbum  now   moved  for  a  new  trial.      First,  the    Queeti's  Bench. 

1  ft4ifi 

oroner's  inquisition  was  not  admissible,  not  being  on ' 

parchment.  In  1  East's  Pleas  of  the  Cromt,  S83,  it  is  Th«  ^"«^* 
iaid :  "  The  inquisition  must  be  on  parchment ;  and  Geeoort. 
some  have  been  quashed  for  being  on  paper ; "  and  a 
MS.  case  is  cited,  Rex  v.  Beavers.  Stat.  6  &  7  Vict. 
c.  83.  s,  2.,  which  enacts  that  inquisitions  shall  not  be 
quashed,  stayed  or  reversed  on  certain  ^^  technical 
grounds,"  has  the  words  "  nor  (except  only  in  cases  of 
murder  or  manslaughter)  for  or  by  reason  of  any  such 
inquisition  not  being  duly  sealed  or  written  upon 
parchment*"  This  inquisition  was  in  a  case  of  murder ; 
snd  the  statute,  which  does  away  with  the  objection  in 
all  cases  except  those  of  murder  and  manslaughter, 
dews  that  as  to  those  the  defect  was  fatal  before  the 
^lute,  and  remains  so.  [Lord  Denman  C.  J.  May 
not  the  inquisition  be  good  till  quashed  ?]  The  general 
^le  is  that  a  record  should  be  on  parchment.  Se- 
condly, the  inquisition  was  res  inter  alios  acta.  It  could 
^  as  against  the  defendant,  be  evidence  of  the  mur- 
fe.  [Lord  Denman  C.  J.  It  shewed  that  the  party 
murdered  went  by  the  name.]  Thirdly,  the  fact  that 
^ne  person  murdered  was  Eliza  Grimwood  was  not 
proved.  The  coroner  proved  only  what  passed  at  the 
inquest.  Fourthly,  the  information  misdescribes  the 
puty  libelled.  He  is  only  described  by  a  Christian 
name  and  the  title  of  *'  Duke  of  Bnmswick  and  Lune^ 
^.''  Now  it  appeared  that  the  Duke  de  facto  is 
•'bother  person,  the  brother  of  the  party  libelled.  Even 
if  the  party  were  still  Duke,  yet,  as  that  is  a  foreign 
tiUe,  his  legal  addition  in  England  is  only  **  esquire." 
Id 2  Inst.  667,  it  is  said :  "all  dukes,  marquesses,  earls, 
viscounts,  and  barons  of  other  nations,  or  which  are  not 


512  Q.B.   HILARY  TERM, 

Foiume  viii,    lords  of  the  parliaments  of  England,  are  named  am* 
gerif  if  they  be  no  knights ;  and  if  knights,  then  tbey 


TheQiTMii  ^^g  named  milites:'  In  3  Hawk.  P.  C.  S44(a),Riu 
GftxooRT.  ch.  23.  s.  109.,  it  is  said  :  "  it  seems  clear,  that  no  one 
can  be  well  described  by  the  addition  of  a  temporal 
dignity  in  Ireland  or  any  other  nation  besides  our  own, 
because  no  such  dignity  can  give  a  man  a  higher  title 
here  than  that  of  esquire."  For  this,  reference  is  made 
to  Anonymous  {b)  cases  in  2  Salk^f  and  to  Rex  v.Gro' 
ham{c).  [  Wightman  J.  referred  to  Rex  v.  SuUs  (rf).]  There 
it  was  proved  that  the  prosecutrix  had  been  commoDly 
called  Baroness  Tttrkheim  in  right  of  an  estate  inherited 
from  her  father:  that  had  become,  in  fact,  hernaoDe, 
or  *^  Baroness  "  might  be  treated  as  surplusage.  [Cdt' 
ridge  J.  referred  to  Rex.  v.  Norton  (e).]  That  decides 
only  that  an  assumed  proper  name,  if  a  party  has  beeo 
commonly  called  by  it,  may  be  a  good  descriptioo: 
here  the  question  is  as  to  an  assumed  title,  and  die 
known  name  appeared  to  be  D*Esle.  The  informatioo 
must  be  construed  as  asserting  that  the  party  bore  die 
English  title  of  Duke,  as  a  bill  of  exchange  is  alwajs 
considered  English  unless  it  is  stated  to  be  drawn  io 
parts  beyond  the  seas.  The  information,  so  constroedj 
was  disproved. 

Lord  Denman  C.  J.  I  am  of  opinion  that  in  diis 
case  there  ought  to  be  no  rule.  The  information  states 
what  is  certainly  quite  unnecessary,  the  fact  of  araarder 
having  been  committed  on  Eliza  Grimwood :  all  ^ 
was  material  was  that  the  libel  asserted  this,  and  '^ 

(a)  7tb  ed.  (6)  2  Salk.  451. 

(c)  2LeacIi*s  Cr.  C,  547.  (d)  2  Leach^g  Cr.C.  861. 

(«)  Ruts,  i  R.  510. 


IX.  VICTORIA,  513 

puted  the  murder  to  the  Duke  of  Brunsrd)ick.     The    Queen* s  Bendi. 

evidence,   however,  proved   that  an  inquest   was  held    '___ 

on  the  body  of  a  murdered  person  called  by  the  name      The  Quken 
of  Eliza  Grimwood.     It   was  not  necessary  to  shew  a      Grkoort. 
valid  iuquisition :  the  coroner  proved  the  fact  that  an 
inquest  was  held ;  and  he  might  for  that  purpose  use  the 
paper;  and  this,  coupled  with  the  proof,  given  by  a  wit- 
ness who  saw  the  body,  of  the  murder,  and  of  the  per- 
son murdered  being  called  by  the  name,  was  proper  and 
efficient  evidence.     I  was,  however,  much  struck  at 
tbe  trial  by  the  objection  as  to  the  addition.     On  the 
«nihority  of  Lord  Coke  I  thought  the  description  im- 
perfect:   and,  but  for  Rex  v.  Stills  {a),   I  should  still 
^iok  the  case  entitled  to  further  consideration.    (His 
I-ordship  then   read  the  report  of  Rex  v.  Sulls  {a). ) 
Xliere  only  a  Christian  name  and  the  title  of  the  party 
Appeared:  yet  the  Court  held  this  sufficient,  it  being 
Aewn  that  she  was  constantly  known  by  that  title.    The 
^rcumstances  here  are  similar.  Though  the  party  libelled 
's   not  a  reigning   prince,    and  another  person  is  the 
prince  reigning  by  the  title  in  question,  he  is  still  con- 
^Uintly  called  and  well  known  by  the  description  in  the 
^formation,   so  that  Rex  v.  Sulls  (a)  is   an   authority 
supporting  the  description. 

Patteson  J.  There  was  proper  evidence  that  an 
^quest  was  held,  and  that  the  person  upon  whom  it 
^as  held  had  been  murdered,  and  that  she  was  called 
^iza  GrimwoofL  The  inquest  was  proved  by  the 
kroner  to  have  been  held  in  fact :  it  was  not  necessary 
^^  shew  a  valid  inquisition  drawn :  the  coroner  might 
'ook,  however,  at  what  he  had  drawn  at  the  time.    The 
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Fdume  Vlil.   other  facts  were  proved  independently  by  what  the  wit^ 

*        nesses  saw  when  the  inquest  was  held.     The  induce^ 

The  QuKXK    ment,  therefore,  was  proved.     As  to  the  addition :  "^ 
G^sGomr.      appears  from  Rex  v.  Graham  {a)  that  there  would  ha^ 
been   no   valid  objection  if  the  prosecutor   had  be^ 
described   by  his  proper  family  name,  adding  that  ^^^ 
was  commonly  called  Duke  of  Brunsftmck  and  Ltrfie* 
burg.     But  Rex  v.  Sulls  {b)  shews  that  the  descriptioo 
here  given,  which  is  that  of  the  title  by  which  the  party 
is  well  known,  is  sufficient,  though  the  title  is  not  an 
Efiglish  one. 

Coleridge  J.  The  fact  of  the  murder  of  a  female, 
and  that  Hubbard  had  been  charged  with  it,  was  proved 
by  evidence  independent  of  the  inquisition :  and  the 
fact  of  the  name  being  applied  to  the  murdered  per- 
son was  proved  by  the  coroner,  who  for  this  purpose 
might  use  what  he  had  drawn  up,  though  it  might 
not  be  a  formal  inquisition.  That  is  shewn  to  be  the 
murder  of  which  the  libel  speaks,  by  the  mention 
of  Hubbard  in  the  libel.  The  allegations  of  the  in- 
ducement were  therefore  well  proved.  The  remaining 
question  is,  whether  the  party  libelled  is  described  by 
the  description  by  which  he  is  best  known.  That) 
according  to  the  latest  authorities,  is  the  real  point 
There  can  be  no  doubt  that  he  is  so  described.  It  is 
suggested  that  he  ought  to  have  been  styled  Cfairb 
Frederick  Augustus  William  UEsie^  Esquire :  but  reallj 
such  a  description  would  have  misled  half  the  world. 

WiOHTMAN  J.  The  evidence  at  the  trial,  independent 
of  the  inquisition  produced,  proved  that  a  female  called 

(a)  2  LeaclCs  Or.  C.  547.  (6)  2  Leaches  Or.  O  861. 
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The  QuKBN 

V. 

Gregort. 


Eliza  Grinvwood  had  been  murdered,  and  that  a  person   QueerCs  Bench. 

1846. 
called  Hubbard  had  been  charged  with  the  murder.  Then ]___ 

the  inquisition  produced,  whether  good  or  not  as  an 
inquisition,  at  any  rate  might  be,  as  it  was,  used  by  the 
coroner  to  shew  that  witnesses  who  appeared  at  the  in- 
quest called  the  murdered  person  Eliza  Grimwood.  As 
to  the  addition :  I  think  this  case  cannot  be  distinguished 
from  Rex  v*  Suits  (a),  which  was  much  considered. 

Rule  refused. 


(a)  2  Leach's  O.  C.  861. 


In  the  Matter  of  Myres. 


Friday^ 
January  30th. 


f^ROMPTON^  in  last  Easter  term,  May  Sd,   1845,   Under  stats. 
\y  .  9  (r.  4.  c.  49. 

obtained  a  rule  calling  on  Miles  Myres,  gentleman,  ,.  4.  and  55 


to  shew  cause  why  he  should  not  be  struck  oiFthe  roll  sched.%art  I. 

tit  Articles  of 
Clerkship,  an 


of  attorneys  of  this  Court. 


The  facts,  as  shewn  by  the  affidavits,  were  as  follows,    a^orn^y  who 

•^  '  has  paid  60^ 

By  articles,  dated  1st  November  1824,  Mr.  Myres  was  »iamp  duty  on 

his  articles  in 

articled  as  clerk  to  Mr.  Cotterell,  an  attorney  of  the  order  to  be 

-_.  .  1      r    1       ^  -r*!  admitted  to  the 

Kings  Bench,  ffestminster^  and  of  the  Common  rleas,   Counof  Com- 

Lancasterj  and  a  solicitor  in  Chancery.     He  paid  60/.  ^^c^t^ " 

stamp  duty;  and  two  stamps  for    30/.    each  were  ac-  ^huidm'fsion 

cordingly  stamped  on  the  articles,  which  were  enrolled  *°  ^^*^  Courts 

by   the    Prothonotary   of    the    Common    Pleas,   Lan^  pay  an  ad- 
ditional duty  of 
caster.     On  28th  August  1830,  Mr.  Myres  was  admitted  120/. 

When  an  at- 
torney, under 
such  drcumstances,  had  been  admitted  to  this  Court  on  payment  of  an  additional  60/. 
onljf  the  Court,  on  motion  made  within  a  year  of  such  admission,  but  more  than  a  year 
after  his  admission  to  the  Court  of  Common  Pleas  at  Lancaster  (see  stat.  6  j-  7  ^ici,  c.  73. 
a.  89.  45.),  ordered  him  to  be  struck,  off  the  roll  unless  he  paid  an  additional  60^  in  a 
month  :  though,  before  paying  the  second  duty,  he  had  been  informed  at  tlie  Stamp  office 
Chat  eOL  was  sufficient. 


VOL.VIU.    N.S. 


M  M 
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Volume  viJL    and   enrolled   an   attorney  of  the  Ck>urt  of  Coi 

1846 
1_  Pleas  at  Lancaster.     On   4th  May  1844,  he  wi 

Re  Mtmes.     mitted  an  attorney  of  the  Court  of  Queen's  Bench, 

just  before,  he  paid  an  additional  stamp  duty  o1 

and  two  stamps  for  SO/,  each  were  accordingly  sis 

on  the  articles,  in  addition  to  the  two  before  menti 

It  appeared  that  Mr.  Myres^  before  paying  the  last 

consulted  one  of  the  Masters  of  this  Court,  and  a^ 

officer  at  the  Stamp  office,  as  to  the  sum  proper 

paid  by  way  of  additional  stamp  duty;  and  tha 

opinion  given  to  him  by  each  was  that  60/.  was 

ficient. 

Jervis  and  Petersdoiff  now  shewed  cause.     Thb 
has  been  obtained  for  the  purpose  of  raising  the  > 
tion  whether  the  duty  to  be  paid   on  admission  i 
attorney   of  this  Court  ought  not  to   have   been 
instead  of  60/.     But,  first,  if  that  were  so,  this  i 
the  proper  mode   of  raising  the  question.      The 
ceeding  should  be  by  information :  the  question  ^ 
then  be  on  the  record.     Stat.  6  &  7  Vict.  c.  73, 
enacts    that   no   person    admitted   and    enrolled 
be  struck  off  the  roll  on  account  of  any  defect  i 
articles,  or  registry,  or  service,  or  admission  and  e 
ment,   unless  the   application  be   made   within  t\ 
months  from  his   admission  and  enrolment,  pio^ 
the  articles  &c.  be  without  fraud.     Here  no  fnu 
pretended  :    no  *^  fraud  or  false   swearing  have 
practised  to  obtain  the  admission  ;"  these  are  thegro 
(in  the  nature  of  misconduct)  mentioned  in  1  CAitL  / 
Pract.  45  (8th  ed.),  which  agrees  with   1  TiddCs  i 
tice^  89  (9th  ed.).     And,  by  sect.  45,  Myres's  m 
sion  to  this  Court  is  to  be  considered  as  dated  c 
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of  his  admission  to  the  Court  of  Common  Pleas   Queen's  Behck, 
ancasierj  that  is  28ih  August  1880.     The  year  there-  L_ 

bad  expired   long  before   this  rule  was  applied      ^  Mt»m. 

But,  secondly,  the  proper  stamp  duty  has  been  paid, 
itat  9  G.  4.  c.  49.  5. 4.  the  Commissioners  of  Stamps 
authorized,  *'  upon  payment  of  the  sum  of  120/., 
g  the  amount  of  the  duty  imposed  by  law  on  articles 
lerkship  entered  into  by  any  person  in  order  to  his 
lission   in   any  of  His  Majesty's   Courts  at   West'- 
Uer^"  to  stamp  any  articles  of  clerkship  under  which 
erson  may  have  been  bound  to  serve  as  a  clerk  in 
er  to  his  admission  in  the  Courts  of  Great  Session 
Vales  or  the  Counties  Palatine  of  Chester^  Lancaster^ 
Durham :  ^^  And  thereupon  the  person  having  so 
red  shall  be  capable  of  being  admitted  an  attorney 
solicitor  in  any  one  or  more  of  His  Majesty's  said 
irts  at  Westminster:   Provided  always,  that  at  the 
e  when  such  articles  of  clerkship  shall  be  required 
be  stamped  with  the  said  stamp  denoting  the  pay- 
ntof  the  said  sum  of  120/!.,  such  articles  shall  have 
m  previously  stamped  with  a  stamp  denoting   the 
fment  of  the  duty  payable  in  respect  of  the  same  at 
I  date  of  such  articles  of  clerkship."     Now  that  has 
so  complied  with.      The  120/.  has  been  paid:  the 
tate  does  not  prescribe  the  time  at  which  the  payment 
1st  be :  and  the  proviso  has  also  been  complied  with, 

60L  of  the  120/.  were  paid  on  the  articles  pre- 
usly,  and  a  stamp  put  on  accordingly.  It  is  never 
I  that  there  must  be  a  single  payment  of  120/.  in 
lition  to  the  payment  on  the  original  articles.  The 
rd  ^  denoting"  does  not  mean  a  special  designa- 
I  on  the  face  of  the  particular  stamp :  there  are  no 
nps  so  designated :  one  hundred  and  twenty  stamps 
M  M  2 
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Volume  viiL  of  1/.  would  Satisfy  the  statute.  If  this  were  otherwise, 
[ it  would  follow  that  an  additional  payment  otOOL  would 

Re  Mtesi.  not  now  be  sufficient:  another  120/.  must  be  paid,  that 
is  240/.  in  all ;  which  cannot  be  supposed.  The  whole 
sum  named  in  stat.  55  G.  S.  r.  184.  Sched.  partly 
Articles  of  Clerkskip,  for  articles  entered  into  with  a  view 
of  practising  in  the  Courts  at  Westminster^  is  120/.  Sap- 
pose  a  party  had  paid  the  120/.y  and  been  admitted  to 
those  Courts^  and  afterwards  had  wished  to  practise  in  a 
County  Palatine  Court,  he  would  not  have  to  pay  601. 
more.  [^Wightman  J.  Stat.  6  G.  2.  c.  27.  *.  2.  enables 
a  person  admitted  here  to  practise  in  any  inferior  Court 
of  record.]  That  is  inapplicable  to  a  County  Pala- 
tine Court,  which  is  not  an  inferior  Court.  Without 
the  aid  of  that  statute,  a  person  admitted  here  might 
have  been  admitted  to  the  County  Palatine  Court  with- 
out a  new  stamp,  because  no  statute  requires  one.  AH 
statutes  imposing  duties  must  be  construed  strictly* 
Thirdly,  the  Commissioners  of  Stamps  cannot  nowd^ 
mand  a  higher  stamp  than  that  which  their  own  officen 
state  to  be  the  proper  one.  The  admission  has  takeo 
place  with  their  sanction  and  the  sanction  of  this  0)nrt: 
the  proper  time  of  objecting  was  when  the  party  applied 
for  admission. 


Sir  F.  Thesiger^  Attorney  General,  and  Sir  R . 
Solicitor  General  (with  whom  was  Crompton)^  conlr* 
It  is  not  sought  to  throw  any  personal  discredit  on  the 
attorney,  but  to  raise  the  question,  as  to  the  proper 
amount  of  stamp,  in  the  most  convenient  form.  An 
information  would  not  lie,  because  there  is  no  debt  to 
the  Crown.  There  is  no  penalty  imposed  for  stamping 
with  too  small  a  sum,  though  it  is  otherwise  in  cases  of 
postdated  bills  of  exchange  or  unstamped  receipts,  where 


IX.  VICTORIA.  519 

ire  is  no  remedy  by  affixing  a  penalty  to  a  subsequent   Queen's  Bench. 

mpiog :  here  the  remedy  is  simply  to  annul  an  im-    '____ 

>per  act.  The  party,  if  he  has  paid  too  little,  has  been  ^^  Mybm. 
properly  admitted ;  and  he  must  therefore  not  remain 
the  roll.  Stat  34<  G.  3.  c.  14.  s.  2.  enacted  that  no 
s  ^  shall  be  admitted  ^  unless  his  indenture  be  duly 
mped.  It  is  true  that  the  mistake  has  originated  with 
i  Stamp  oflSce;  but  that  does  not  render  the  admission 
id,  nor  is  the  revenue  to  be  prejudiced  by  such  an 
or.  Then,  as  to  the  proper  amount  By  stat  55  G.  3. 
84.  Sched.  Part  1.  Articles  of  Clerkship^  the  stamp 
::y  for  articles  with  a  view  to  admission  in  the  Courts 
Westminster  was  120/.,  and,  for  admission  in  the  Courts 
iie  Counties  palatine,  60/.  Before  stat.  7  G.  4.  c.  44. 
ras  common  for  clerks  to  be  bound  by  articles,  for 
lission  in  the  Palatinate  Courts,  paying  a  stamp  duty 
SO/.^  and  not  to  pay  any  thing  more  till  they  wished 
be  admitted  here:  they  then  paid  120/.,  with  a  5/. 
alty  (a).  Sometimes  the  articles  were  not  enrolled  till 
lission  was  wanted  (the  usual  indemnity  act  permitting 
olment  afterwards);  and  then  either  120/.  or  60/. 
)  paid,  according  as  the  admission  was  to  be  to  the 
iris  of  Westminster  or  to  those  of  a  County  Pala- 
'.  To  prevent  this  practice,  sect.  4  enacted  that 
articles  should  not  be  stamped  more  than  six 
iths  after  their  date.  The  object  of  stat  9  G.  4. 
9.  5. 4.  was  to  remove  that  restriction,  and  to  allow 
payment  of  the  additional  120/.  at  any  time  before 
lission  to  the  Courts  of  Westminster.  There  is 
ling  to  lower  the  duty  to  60/.  on  the  new  admission, 
igh  stat  11  G.  4.  &  1  W.  4.  c,  70.  s.  17.  does  make 
a  provision  for  the  case  of  attorneys  admitted  to  the 
rts  of  Great  Sessions  in  Walesy  because  the  abolition 

(a)  See  ChiU,  Stamp  L.  p.  50.  sect.  8.  2d  ed. 
M  M    3 
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Volume  FIJI,   of  those  Courts  destroyed  a  portion  of  the 

'__  such  attorneys.     (The   Solicitor  General  ¥ 

by  the  Court.) 


Lord  Denman  C.  J.  On  the  statute  the 
ficulty :  clearly  the  additional  sum  of  120 
have  been  paid.  As  to  the  form  of  the  applica 
it  questionable  whether  a  motion  to  strike 
man  ofip  the  roll  was  the  best  way  of  raisin 
at  any  rate  unless  it  appeared  that  previous 
an  arrangement  had  failed.  The  Court  mi 
its  discretion  in  such  cases.  No  great  da 
revenue  seems  to  exist  if  the  course  of  appi 
Stamp  office  be  always  pursued. 

Coleridge  J.  (a),  I  am  of  the  same 
do  not  wonder  that  this  gentleman  feels  pf 
form  of  the  motion :  the  objection  did  not  o 
at  the  time  when  the  rule  nisi  was  grante 
same  time,  there  is  nothing  necessarily  disc 
being  struck  off  the  roll :  that  is  done,  for 
the  instance  of  the  attorney  himself,  when  I 
be  called  to  the  bar.  With  respect  to  stat.  i 
s.  4.,  I  think  it  made  no  alteration  in  the  an 
duty  to  be  paid. 

WiGHTMAN  J.  I  am  of  the  same  opini 
think  it  would  have  been  as  well  if  the  rul 
drawn  up  to  strike  Mr.  Myres  off  the  rol 
would  pay  the  60/. 

Rule  discharged,  without  costs,  o 
of  60/.  in  a  month  to  the  Comn 
Scamps;  otherwise  absolute. 

(a)  PoUeum  J.  had  left  the  Court 
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Qimen^t  Bench, 
1846. 


Hume  against  Lord  Welleslet.  Fridat^, 

January  SOth. 

L  Sr  John  Baylej/j  in  the  present  term,  obtained  a  rule   ir.  executed,  at 

calling  on  the  plaintiiF  to  shew  cause  why  the  war-  j,^,,^  18*43, 
t  of  attorney  in  this  case,  and  the  judgment  signed  *t^ro^"tVcon- 
reon,  should  not  be  set  aside.  ^^I^"*^^™^"?  * 

'  and  judgment 

The  affidavit  in  support  of  the  rule  had  annexed  ^a«  entered  on 

■^"^  it.    In  January 

it  an  office  copy   of  the  warrant  of  attorney.     It   1846,  a  rule 

nisi  was  ob- 

IS  dated   SOth   June   184<3,    and  authorized   an   ap-  uinedtoset 
arance  "for  me,    William  Pole    Tylney  Long   IVel-  judgment  aside. 
•/^,    commonly   called    Lord  Viscount   Wellesley^  of  .[^thin^t^shew 
raycott  House  in  the  county  of    Wilts,  but  now  re-  Ji'^^a'^e^ap^^^^ 
ling  at  Brussels  in  the  kinffdom  of  BehriumJ"     The  nation,  except 
^tation  was  as  follows.     "Signed,  sealed,  and  de-  davit  in  support 

of  the  rule  was 

'ered  by  the  above  named  William  Pole  Tylney  made  by  a  party 
^^  Wellesley,  commonly  called  Lord  Viscount  Wei-  self  clerk  to  L., 
'^^s  in   my  presence,   as  his  attorney  (a),  attending  thfabovT 

his  request,   and    having   first  read  and  explained  "^^e^  «*«''«n*^- 
e      same     to    him.       W.  Pyne,    30    George    Street,      Held,  that  it 

•^  °  ought  to  have 

^ncner  Square'*      The   affidavit  (which   verified  the  appeared  more 
hibit,    stated    the    signing   of    the    judgment,    and  the  application 
-niified   the  defendant  as  the  present  Earl  of  Mor^  ^\e  hir.  -. 
^ton  and  as  having  become  so  by  the  death  of  his  d?sd!arged°the 
^*^er  about  January  1845)  was  made  by  a  party  de-  rule,  but  with- 
^^bing  himself  as    "  Henry  Taylor,  clerk  to  Stephen 
^^aster  iMcetia,  of  No.  1  Guildhall  Chambers,  Basing- 
■^l  Street,  in  the  City  of  London,  Gentleman,  Attorney 
'^f  the  above  named  defendant."     From  the  affidavit 


(a)  See  stat.  1  8c  2  Vict,  c.  110.  s,  9. :   Everard  v.  PoppUton,  5  Q.  B, 
181. 

M  M    4- 


i 
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Foiume  viiL   in  answer,  made  by  the  plaintiff,  it  appeared  that  th 


1846. 


warrant  of  attorney  had  been  executed  at  Brussds. 


Hums 


Lord  Humfrey  now   shewed   cause.      It  does  not  appetr 

Wellbslit. 

that  either   Taylor  or  Lucena  is  employed  by  the  de- 
fendant.    That  is  necessary  for  such  an  application; 
Lewis  V.  Lord  Tankerville  (a).     The  affidavit  there  went 
farther  than  here ;  for  it  was  made,  not  by  the  altorne/s 
clerk,  but  by  the  attorney  himself,  and  stated  that,  ^'for 
many  years  previous  to  the  execution  of  the- warrant  of 
attorney  in  question,  and  at  the  period  at  which  the 
same  bears  date,  and  thenceforth  hitherto,  this  deponent 
was,  and  still  is,  the  attorney  for  the  defendant"    But 
Lord  Abinger  said :  "  There  should  have  been  either 
an  affidavit  made  by  Lord  Tankerville  himself,  or  one 
stating  an  authority  from  him  to  make  the  application,  so 
as  to  shew  that  it  was  made  by  a  party  acting  as  attomej 
for  him  in  the  particular  transaction : "  and  Alderson  B. 
pointed  out  that   there  was  no  statement  that  the  it- 
torney  was  the  defendant's  attorney    **  for  this  parti- 
cular purpose."     [Coleridge  J.  There  it  appeared  froffl 
the  affidavits  that  Lord  Tankerville  was  abroad.]    Thai 
appears  here  by  the  warrant  of  attorney  itself.     Besides^ 
the  plaintiff  states  the  execution  to  have  taken  place  at 
Brussels.     In  the  report  of  Lewis  v.  The  Earl  (f  75w 
kerville  {b)  in  Dowling^  Lord  Abinger  is  reported  to  hafe 
said  :  '^  It  is  an  established  rule,  that  the  process  of  the 
Court  can  only  be  altered  on  the  motion  of  the  de- 
fendant himself,  or  of  an  attorney  authorized  by  him.** 

Sir  jR  Kelly,  Solicitor  General,  contrsL     In  L^ais  v. 
Lord  Tankerville  (a)  it  must  have  been  assumed  that  the 

(a)  11  M.  ^  W.  109.  (6)  S  DovoL  N.  S.1SA. 
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defendant  was  abroad  at  the  time  of  the  application.   Queen**  Bench. 

^he  decision  can  be   supported  on  no  other  ground.    ^ 

"ere  that  cannot  be  assumed  :  indeed  the  presumption 
*5  the  other  way,  as  it  appears  that,  since  the  execution 
^^  the  warrant  of  attorney,  the  defendant  has  become  a 
P^er  of  the  realm.  In  Lrdots  v.  Lord  Tanketville  (a) 
"■^liance  was  placed  on  Plunkett  y.  Buchanan  (b):  but 
that  was  an  application  to  reverse  an  outlawry,  for 
wliich  purpose  a  party,  before  stat.  4?  &  5  W.  ^  M. 
Cm  18.,  must  have  appeared  in  person,  and,  by  sect.  3  of 
that  act,  was  expressly  permitted  (except  in  cases  of 
treason  or  felony)  to  appear  "  by  attorney."  Why 
should  there  be  any  such  rule  in  the  case  of  setting 
•side  a  warrant  of  attorney,  more  than  in  other  pro- 
ceeding where  a  party  appears  by  attorney  ? 


Ix)rd  Denman  C.  J.  Lord  Abinger  puts  his  decision, 
•^cording  to  the  report  in  Dcnding^  upon  the  general 
P^und  that  no  process  of  the  Court  can  be  altered 
Without  an  application  of  some  one  authorized  by  the 
P^tty.  Even  if  we  did  not  find  it  so  laid  down,  it  would 
**^  very  strange  if  it  were  not  necessary  that  the  party 
should  appear  in  some  way  or  other,  especially  when  we 
'^^  that  be  was  out  of  the  country  at  the  time  when  he 
^s  last  shewn  to  have  acted.  I  cannot,  however,  follow 
^he  precedent  in  the  Exchequer  to  the  extent  of  giving 

uie  costs  on  discharging  the  rule  upon  this  preliminary 

objection. 

Coleridge  (c)  and  Wightman  Js.  concurred. 

Rule  discharged  without  costs  {d). 


(«)  11  i/.  4  r.  109. 

(c;  faUeton  J.  bad  left  the  Court. 


(6)  3  B,^  0.736, 
(</)  See  the  next  case. 
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Friday,  Slack  agaiust  Clifton. 

January  SOth.  "^ 

WhereaJudge  HHHE    plaintiff  declared    in   assumpsit.      Tlie  6 

at  Cham  bent  JL 

has  dismissed'  count  averred  that,  in  consideration  that  plaiol 

strike  out  a  would  provide  a  threshing  machine  for  himself,  defeoi 

OnirtwiUnot  ^^t  and  one  Richard  Green^   to  become  the  proper 

*"^n!Sidavit  ®^   ^^^    three,    the    defendant    promised    to  pay  ll 

"u^^'^'^oVob.  plaintiff  6*^-  13^'  *^-  by  instalmenu,  the  last  paymc 

laining  a  rule,  ^o  be  made  when  the  machine  was  finished,  and  d 

by  a  party 

styling  himself   fendant    also    promised   that  R.  G*   would    also  p 

clerk  to  A,  and 

j9.  <' agents  for  6\L  1S5.  W.  at  th«  same  times:    the  declaration  th 

shews  suffi-  averred  that  the  plaintiff  provided  the  machine,  whi 

appliMtion is ^  defendant  and  22.  G.  accepted:  assigning   for  brei 

defend  int  ^^^"^  defendant   had    not  paid    any    instalment     1 

does  not  appear  gecond  count  was  indebitatus  assumpsit  for  money 

that  he  is  alj-  ^  •' 

sent  from  the      the  defendant  ag^reed  to  be  paid,  and  due  and  pays 

'  country.  .     .      T  .     .  . 

to  the  plaintiff,  in  respect  of  the  plaintiff  having,  at 
request  of  the  defendant  and  R.  G.,  found  and  provL 
goods  and  chattels  for  the  plaintiff,  the  defendant 
R.  G.;  for  work  and  labour  done,  and  materials  j 
vided,  by  plaintifi*  for  defendant;  and  for  divers  go 
and  undivided  parts  and  shares  of  goods,  sold  and 
livered  by  pIaintifi*to  defendant;  also  for  divers  goo 
&c.  and  undivided  &c.  bargained  and  sold  by  plaiotiiF 
defendant;  for  money  lent  by  plaintiff  to  defendant;  i 
money  paid  by  plaintiff  for  defendant ;  for  mooey  i 
ceived  by  defendant  to  the  use  of  plaintiff;  and  oo  i 
account  stated  between  the  two ;  with  a  single  breach. 
The  defendant  took  out  a  summons  to  strike  oat  tl 
first  count,  or    the  second,  or  so  much  of  the  secon 
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A^     related  to  money  due  from  the  defendant  for  and   Queeti*t  Benek. 

'o      respect  of  the  plaintiff  having,  at  the  request  of '__ 

the    defendant  and  R,  G.,  found  and  provided  goods        Slack 
and   chattels  &c.      The  summons   was   heard   before       Cunow. 
ff^iliams  J.,  who  dismissed  it. 

In  this  term,  Joseph  Addison  obtained  a  rule  nisi  to 
the  same  effect.     The  affidavits  in  support  of  the  rule 
were  sworn  only  by  a  party  who  described   himself  as 
**  John  Andrew  Sharpf  clerk  to  Messrs.  Scott  and  7a- 
hourdinj  of**   &c.,  "  agents  for  the  above  named  de- 
fendant." 

Sir  John  Bayley  now  shewed  case.  First,  the  rule 
must  be  discharged  on  the  principle  recognised  in 
Bume  V.  Ijord  Welkdey  (a).  [Lord  Denman  C.  J.  No : 
the  party  here  is  not  shewn  to  be^  or  to  have  been,  out 
oT  tbe  country :  we  did  not  mean  to  lay  down  so  general 
«rule  as  you  suppose.]  Seqondly,  the  Court  cannot 
interfere  where  a  judge  at  chambers  has  refused  to  act, 
^ough,  when  he  does  act,  his  act  may  be  reviewed. 
^  refusal  by  a  judge  to  make  an  order  seems  indeed  to 
n*v«  been  considered  as  an  order  in  Wright  y.  Elliot  (b). 
[L-ord  Denman  C.  J.  That  case  occurred  a  good  while 
^0o  :  the  view  there  suggested  has  been  corrected  since. 
^^^htman  J.  referred  to  the  language  of  Alderson  B.  in 
Morse  V.  Apperley  (c).]  (On  the  merits,  reference  was 
«^de  to   Reg.  Gen.  Hil.  4  W.  4.   General  Rules  and 

^gulationSf    6  (rf),    Morse   v.  James  (e),   Sheppard    v. 

W«fc«  (g)f  Gilbert  v.  Hales  (A),  JVeeton  v.  Woodcut  (i).) 

(a)  Ami,  p.  521.  {I)  5  A,i  E,  818.  8^2. 

(c)  6  H:  4-  W.  145.  (</)  5B,ff  Jd.  iv. 

(#)  n  M.i  W,  831.  (5)  13  U  J,  N,  S.  Exch,  333. 

(A)  S  DowL  ^  L.  927.  (t)  SM,^  ir.  143. 
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Slack 

▼. 

Clifton. 


Joseph  Addisotiy  contra,  contended  that  the  full  Cou 

could  do  whatever  a  single  judge  could  do. 


Lord  Denman  C.  J.     No.     When  a  judge  has 
fused  to  make  an  order,  we  cannot  review  that  decisis 


Coleridge  (a)  and  Wightman  Js.  concurred. 

Rule  discharged  with  costs. 

(a)  Patteson  J.  bad  Tcfi  the  Court. 


Friday^ 
January  30th. 


Copyhold  land 
was  devised  to 
ji,  for  life,  re- 
mainder to  five 
persons,  as 
tenants  in  com- 
mon; ji,  was 
admitted.  Afler 
his  death,  the 
five,  having 
contracted  to 
sell  to  B,, 
severally  sur- 
rendered to  the 
use  of  B,  in 
fee,  which  sur- 
render was  ac- 
cepted by  the 
lord.     Held 
that  B.,  on 
claiming  ad- 
mittance, must 
pay  five  fees, 
and  that  the 
admittance 
would  require 
five  stamps. 


The  Queen  against  The  Provost  and  College  ^^^ 
Eton. 

CfCHOMBERGj  in  last  Michaelmas  term,  obtained     * 
rule  calling  on  the  lords  of  the  manor  of  Everd^^^ 
in  Northamptonshire  (the  provost  and  college  of  Etor^n 
and  their  steward  and  deputy  steward,  to  shew  cau  ^^ 
why  a  mandamus  should  not  issue,  commanding  thesr  ^ 
to  admit  Thomas  Burton^  as  a  tenant  of  the  said  manc:^fj 
to  a  certain  piece  or  parcel  &c.,  pursuant  to  the  sls  t^ 
render  thereof  by  William  Morris  Nicholson  and  ^nn 
Winifred  his    wife,   Richard  Clojcton  and  Frances  bis 
wife,  Charles  Morris  Broad^  John  Buttress  and  Mary  Ijtis 
wife,  and  John  Broady  on  23d  November  1844,  to  ih^ 
use  of  the  said  T.  Btirton^  his  heirs  and  assigns  forever. 
By  the  affidavit  in  support  of  the  rule,  the  follow- 
ing facts  appeared. 

John  Morrisy  at  the  date  of  his  will  and  the  time 
of  his  decease,  was  seised  of  the  copyhold  or  cus- 
tomary lands  in  the  rule  mentioned,  for  an  estate  of 
inheritance,  according  to  the  custom  of  the  manor  of 
Everdojiy  by  copy  of  court  rolls  of  the  manor,  being 
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yhqid  tenant  of  the  manor.      He,  according-  to   Qwen't  Bench. 

Listom,   having  duly   surrendered   to  the  use  of '^_ 

U,  made  his  will,  dated  23d  June  1790,  whereby  '^'^  ^"^ 
nsed  the  lands  in  question  to  and  to  the  use  of  ^«>*  College. 
n  William  Morris  and  his  assigns  for  life,  re- 
ars over,  which  failed,  and,  in  default  of  the 
i  upon  which  they  were  to  take  eifect,  he  gave 
3vised  one  full  and  undivided  moiety  or  half  part 
said  lands  to  his,  the  devisor's,  daughter  Priscilla 
er  assigns  for  life,  remainder  to  trustees  for  her 
preserve  contingent  remainders,  remainder  to  all 
irery  the  children,  both  male  and  female,  of  her 
and  to  the  heirs  of  the  body  and  bodies  of  all  and 
such  children,  if  more  than  one,  and  the  heirs  of 
respective  bodies,  to  take  as  tenants  in  common, 
*  Priscilla  should  die  leaving  only  one  child,  or 
>ne  who  should  leave  lawful*  issue  of  his  or  her 
then  to  such  one  child  and  the  heirs  of  his  or  her 
As  to  the  remainder  in  the  other  moiety,  he 
i  it  to  his  daughter  Sarah  for  life,  with  a  like 
of  the  remainder  to  her  issue,  as  in  the  case  of  , 

)iety  devised  to  Priscilla  and  her  issue. 
1  Morris,  the  devisor,  died  on  10th  May  1792, 
ving  revoked  &c. 

Vam  Morris^  the  first  tenant  for  life,  was,  on  24th 
r  1807,  -duly  admitted,  to  hold  to  him  and  his 
i  for  life,  at  the  will  &c.,  according  to  the  custom 
He  died  in  February  1844,  having  had  no  issue. 
\ciUa  Morris  married  William  Nicholson^  and  died 
^1,  having  had  issue  two  children  only,  namely,' 
m  Morris  Nicholson^  mentioned  in  the  rule,  and  a 
vho  died  in  1810,  an  infant  and  unmarried. 
jh  Morris  married  Charles  Broad,  and  died   in 
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Broad^  who  married  Richard  Claxtoti^  the  two  partii 
The  Queen  mentioned  in  the  rule,  Charles  Morris  Broad^  mentionc 
Etok  College,  in  the  rule,  Mary  Broad  who  married  Jolin  Buitrei 
the  two  parties  mentioned  in  the  rule,  John  Broa 
mentioned  in  the  rule,  and  two  children  who  both  dii 
in  1823,  having  had  no  issue. 

The  said  several  parties  mentioned  in  the  rule,  hav  ' 
contracted  for  the  absolute  sale  of  the  lands  in  fe^ 
Thomas  Burton^  also  mentioned  in  the  rule,  did,  . 
2Srd  November  1844  (the  three  female  parties  baTiioj 
been  separately  examined  &c.  and  consenting  &&), 
"  severally  surrender  into  the  hands  of  the  lords  "  &C., 
according  to  the  custom,  the  lands  in  question,  to  the  use 
of  the  said  Thomas  Burton,  his  heirs  and  assigns  foi 
ever,  according  to  the  custom. 

On  24th  October  1845,  Burton  attended  the  cus- 
tomary Court,  delivered  to  the  steward  the  surrender, 
which  had  been  duly  presented  by  the  homage,  auc 
claimed  admittance.  The  steward  accepted  and  enterec 
the  surrender,  but  refused  to  admit  Burton  unless  h( 
would  pay  five  fines,  five  fees,  and  for  five  stamps 
Burton  refused  to  pay  more  than  one  fine  or  fee,  oi 
for  more  than  one  stamp.  The  lands  in  question  con- 
sisted of  a  single  copyhold  tenement. 

In  opposition  to  the  rule,  the  steward  deposed  that 
he  had  not  required  five  fines,  but  only  five  fees  and 
five  stamps ;  and  that  the  five  fines  and  fees  would,  by 
reason  of  the  division,  be  together  of  the  amount  only 
of  a  single  fine  and  fee  for  the  whole. 

Hill  now  shewed  cause.  The  question  here  Ls  whethei 
five  fees  and  five  stamps,  or  one  only  of  each,  be  payabl 
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the  surrender  of  the  five  parties  who   are  tenants  Queen't  Bench. 

1846. 
ommon,  and  who  convey  by  a  single  deed.    Sect.  84 

tat  48  G.  3.  c.  149.  enables  stewards  to  refuse  ad-     '^^  ^°'"** 

snce  until  the  fees  and  stamps  are  paid,  sect.  83    ^"'^^  College. 

ing  imposed  a  penalty  upon  them  if  they  accept 

I  out  delivering  a  copy  of  court  roll  properly 
iped.  Therefore  the  steward  here,  before  admit- 
,  is  under  the  necessity  of  taking  the  opinion  of  the 
irt.     Now,  if  the  testator,  instead  of  surrendering  to 

use  of  his  will,  had  conveyed  separately  to  each  of 

tenants  in  common,  there  must  have  been  separate 

ciittances.     In  1  Watk.  Cop.  299.  it  is  said  generally : 

trants  in  common  must  be  severally  admitted  and 

II  pay  several  fines;  they  having  several  estates: 
e  not  only  being  a  plurality  of  persons  but  of  tenants 
>,  as  the  terms  imply.**     [Wightman  J.    IStat.  55  G.  3. 

84.  Schedule,  Part  I.  Copyhold^  imposes  a  duty  for 
sh  admittance,  where  there  are  several  on  one  piece 
▼ellum  &c.  The  question  may,  therefore,  depend 
on  the  form  in  which  the  five  here  convey.]  They 
Id  separate  estates,  and,  in  that  respect,  do  not  re- 
*Jble  joint  tenants.  [Lord  Denman  C.  J.  referred  to 
^^ee  V.  Scutt  (a).]  That  case,  if  it  is  to  be  upheld, 
inclusive  in  favour  of  the  steward.  It  was  there 
cided  that,  where  heriots  were  claimable  on  a  copyhold 
'ich  was  held  by  several  tenants  in  common,  each  was 
pay  a  heriot,  because  they  required  several  admit* 
^ces.  It  is  true  that,  as  to  one  point  there  ruled, 
My  that  after  a  reunion  of  the  interests  in  a  single 
'rty  the  same  numberof  heriots  would  still  be  required, 
c  case  has  been  overruled  in  Garland  v.  Jekyll  (i) : 
It,  so  far  as   it  affects  the  present  question,  the  de- 

(a)  6  Tot/,  476.  (6)  2  Bing.  279. 


i 


In  the  note  to  the  report  of  Rex  v.  Mild 
Nevile  and  Mafining^  it  is  shewn  that  in  the  twc 
decisions,  as  well  as  that  in  HoUamay  v.  Berkdi 
was  a  misapprehension  of  the  placitum  in  2  ^ 
tit.  Hariottj  pi.  1.,  and  it  is  argued  that  the  h< 
always  be  paid  for  each  tenement,  even  after 
Hollaway  v.  Berkeley  (c),  in  effect,  not  only  con 
land  V.  Jekyll  (d\  but,  as  to  the  point  now 
Court,  recognises  Attree  v.  SctUt  (a).  The  su 
the  use  of  the  will  cannot  alter  the  case :  the 
gives  no  estate  to  the  surrenderee  till  admittan 
nancy  is  still  in  the  surrenderor ;  B£x  v.  Dom 
John  Mildmay  (e).  The  equitable  estate,  iod< 
by  the  surrender;  1  Watk.  Cop.  IS*;  but  tl 
cause  the  surrenderee  has  an  equity  without  ai 
here  the  question  is  as  to  the  right  to  admittai 
if  four  of  the  tenants  in  common  had  conver 
fifth,  this  last  could  not  be  tenant  of  all  till  b< 
severally  admitted  to  the  four  estates;  a  relei 
Qould  not  make  him  tenant.  In  Fisher  v. 
where  the  question  was  whether  the  words  c 
render  created  a  joint  tenancy  or  a  tenancy  in 
Lord  HoU  said :  *'  The  same  mischief  will  I 
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fife  copyhold  estates,  where  otherwise  there  would  be   (hteerCs  Bench. 

1846. 
but  one,  and  the  lord  will  have  five  fines."  In  1  Scrivcn,  1 

Op. 297  (4th  ed.),  it  is  said:  "Tenants  in  common     1^^  Queek 

■re  altogether  different  from  either  joint  tenants  or  co-    Eton  College. 

pticeoers ;  there  is  no  survivorship  between  them,  and 

IS  they  take  and  transmit  several  estates,  they  cannot 

rdease  to  each  other,  and  the  customary  heir  of  each 

most  be  admitted." 

Schombergf  contra.  The  fallacy  of  the  argument  on 
tbe  other  side  lies  in  confounding  the  question,  whether 
the  five  estates  are  several  inter  se,  with  the  question 
whether  they  are  several  so  far  as  respects  the  fine. 
The  tenant  for  life  has  been  admitted :  that  is  an  ad- 
oiittance  of  the  remainderman.  In  default  of  special 
costom,  which  is  not  suggested,  nothing  is  due  from  the 
tCQUit  in  remainder  on  the  death  of  the  tenant  for  life  (a). 
The  passage  in  Coke  is  allowed  to  be  in  favour  of  this  ap- 
plication ;  and  there  is  no  ground  for  supposing  that  there 
"•8  been  an  error  in  the  printing.  It  is  relied  on  by 
Mr.  Seijt  Scriverif  whose  authority  is  the  same  way,  and 
who  says  (vol.  L  p.  S48.) :  "  Tenants  in  common  are  to  be 
*^tted  severally,  and  must  therefore  pay  several  fines ; 
^  as  there  is  no  survivorship  between  them,  their  re- 
vive heirs  must  also  be  admitted  and  pay  several 
^'^  But  if  tenants  in  common  join  in  a  surrender  of 
^  entirety  of  the  copyhold  lands,  although  perhaps 
iQch  surrender  would  operate  as  a  conveyance  of  dis- 
^  estates  by  each,  yet  one  fine  only  would  be  due  on 
the  admission  of  the  surrenderee,  because  of  the  reunion 
of  tbe  aeweral  undivided  shares."    IWighiman  J.   When 

(a)  See  1  Scrwen,  Cop,  342.  (4tb  ed.). 
FOIm  will.    N.  8.  N  N 
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Volume  Fill,    do  they  become  reunited  ?]     Perhaps  it  would  be  mor^t 

correct  to  say  that  they  were  never  divided.   ^Colendg^  J 

The  QuEKK  How  many  heriots  would  there  be  on  the  deaths  of  th^ 
Eton  College,  tenants  in  common  ?]  Probably  five,  because  the  se^ar- 
vices  are  distinct.  But  that  does  not  decide  thequest/c^*^ 
of  fine.  In  AUree  v.  Scuif  {a)  the  question  arose  as  *^^ 
the  fine  payable  on  the  admittance  of  the  owner  of  ttr'^' 
several  tenements:  here,  if  the  five  tenants  in  coi 
mon  had  claimed  admittance,  a  fine  might  have 
claimed  from  each.  As  to  the  case  in  2  Ftiz.  Abr,  2 
tit.  Hariottj  pi.  1 .,  Baylcy  J.,  in  Hollamay  v.  Berkeley  (i 
says,  it  "  is  the  case  not  of  the  creation  of  a  tenancy 
common,  but  of  a  severance  of  the  estate  into  distil 
parcels,  and  the  alienation  of  one  of  those  parcels." 


Lord  Denman  C.  J.     This  is  a  very  clear  case 
admittance  is  required  in  respect  of  distinct  inten 
which  need  distinct  stamps.   The  estates  are  not  reunil 
till  the  admittance  is  completed. 


Coleridge  J.  (c).  It  is  admitted  that,  if  the  fivew^  ^^ 
separately  admitted,  they  would  be  in  of  several  esta^  tC-* 
and,  if  so,  of  distinct  tenements.  Such  admittacB^c:^ 
would  operate  according  to  the  estates :  if  of  joint  V&mjr^^ 
as  of  a  joint  tenement.  Here  the  tenements  are  sev'^  ^ 
till  they  become  reunited  by  the  admittance  of  the  s^L2^ 
renderee ;  and  each  of  the  five  tenants  in  common  />-^er- 
forms  a  distinct  act  towards  the  surrenderee's  admittaiB   <^ 

WiGHTMAN  J.     I  am  of  the  same  opinion,  on 
ground  tliat  the  admission  of  the  tenant  for  life  gave 

(a)  6  Eaa,  476.  (6)  6  J?,  ft-  C  15. 

(c)  Patteson  J.  had  left  the  Court. 
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parate  estates  in  remainder  to  the  tenants  in  common.  Qveen^s  Bench, 

Therefore,  as  in  Hollaway  v*  Berkeley  {a\  each  would .* 

have  a  separate  tenement,  and  would  require  separate  Qukkk 

admittances   and   be  liable   to   separate   heriots,  there  ^^^^  College. 

having  been,  so  Far,  no  reunion. 

Rule  discharged. 

{a)  6  B.^C,2. 


The  Queen  against  Cooper.  Fwday. 

Januaiy  30th. 

T^HE  defendant  was   indicted    for   publishing,   and   Indictment  for 

.  ,  .  ,  11.11.  causing  to  bo 

causmg  and  procurmg  to  be  published,  jn  a  news-  published  in  a 
P^Per  called   the  Liverpool  Chronicle j  a   libel  on  the  Hbdoff^r* 

Tlie  libel,  set  out  in  the  indictment,  imputed  that  the  »»i<la<l^«^ 

'  »  comments  on 

*^vrmidons"  of  the  prosecutor  had  poisoned  some  ti»e  story, 

*^^es,  in  the  country  hunted  over  by  the  hounds  of  Sir  ridiculous  cha- 

"•  -flf.  Stanley^  and   had  hung  their  bodies  up  by  the  The  editor  of 

"^^k ;  and  that  the  tenantry  of  Sir  W.  M.  Stanley^  by  posed  that .  <■- 

^y  of  retaliation,  had  hung  up  eifigies  of  the  prosecutor  ^^^  *"  ^^^  ^^ 

•^U  his  brother,  with  foxes'  tails  appended.  Some  com-  J|JJ;„1^t^^"e 

^^^ts  were  added,  exhibiting  the  prosecutor  in  a  ludi-  story,  wh^h  the 

^<>Us  light  with  respect  to  these  transactions.  reporter  for  the 

paper ;  and  that 

-Plea :  Not  guilty.     Issue  thereon.  this  story  was. 

On  the  trial,  before  Wightman  J.,  at  the  Liverpool  ^hat  was  pub- 

Spring   assizes,    184-5,    the   editor   of   the    newspaper  before  the  pub- 
lication ap- 
peared, defend- 
ant remarked  od  the  delay:  and  that,  after  the  article  came  out,  defendant  expressed 
afyprobotionofit 

^^«ld  that,  on  this  evidence,  a  jury  might  find  that  the  defendant  authorised  the  publication 
oC  ^  particular  libel,  notwithstanding  tlie  comments  added,  and  although  it  appeared  that 
it^  editor  had  beard  the  story  before  defendant  told  it  to  hinu 

N  N   2 
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//.    stated  that  the  defendant  had  expressed  a  wMi  to  k  5.n:» 

[ that   he  would    ^^  shew  up**  the  prosecutor  and    X^i^ 

'■"     brother,  and    had  told  witness  the   story.    That  tfae 
u       witness  communicated  it  to  a  reporter  for  the  psper  f 
and  that  the  libel  was  substantially  what  was  so  coirB— 
municated.      That  afterwards,    and    before  the  pol^" 
lication,    the   defendant  had  remarked  to  the  witoe^^ 
that  the  article  had  not  yet  appeared.     That,  after  tt^  ^ 
article  had  appeared,  the  defendant  told  the  witness  th^^^ 
he  had  seen  it,  and  that  he  liked  it  very  much.    Th^^-'^ 
the  witness  had  heard  the  story  before  the  drfendt*^^^^'* 
told  it  to  him. 

The  learned  Judge  left  it  to  the  jury,  upon  this  w^^  •"' 
dence,  to  say  whether  the  defendant  had  caused  tK^^^"^^ 
libel  to  be  published,  remarking  that  his  approbation        ^^^ 
it  after  publication  was  evidence  to  shew  that  it  n^    --^o* 
such  an  article  as  he  wished  to  be  published. 
Verdict:  Guilty. 

Sir  F.  Kelly y  Solicitor  General,  now  moved  for  a  v^^^ 
trial.     The  language  of  the  defendant,  requesting    ^2e 
editor  to  ^'  shew  up  "  the  prosecutor,  if  it  authorized  s^-Vf 
libellous  publishing  at  all,  cannot  be  construed  xrmio 
an   authority  to   publish   a  particular  libel,  not  th^v 
written,  and  cannot,  therefore,  fix  the  defendant  ifith 
criminal  liability  for  the  publication.   In  Bex  v.  Paine  (a), 
as  reported  in  CarthexD^  the  defendant  was  indicted  G>r 
composing,  making,  writing  and  publishing  a  libel:  the     / 
jury  acquitted  him  of  the  publishing,  and  found  spe- 
cially that  he  wrote  the  libel,  dictated  to  him  by  a  per- 
son unknown.    And  the  Court  said :  *^  here  it  appears, 

(a)  Carth.  405.  i  S,a5  Mod.  I6S. 
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^" At  this  was  the  first  time  the  matter  was  reduced  into  Queen's  Bench. 
'^^  lilting,  for  it  was  written  from  the  mouth  of  the  author,  * 

*^^    ^at  the  writing  seems  to  be  the  very  making  this     The  Qo«m 
i  fc^L     He  who  dictated  cannot  be  indicted  for  making       Coona. 
fciis  libel,  because  he  did  not  write  it''     It  is,  however, 
-^x^vaethat,  in  Modern  Reports^  the  language  of  the  Court 
E^p>p>ears  to  be  different,  and  they  are  reported  to  have 
^^id :    *^  if  one  dictate,  and  another  write,   both   are 
S^ilty  of  making  it "  (a).     Here,  however,  the  evidence 
"^vas  that  the  matter  published  did  not  in  fact  agree  with 
"^liat  was  communicated  by  the  defendant.     The  de« 
fendant  only  told  the  story :  the  comments,  which  give 
^  ridiculous  character  to  the  whole,  are  added.     Would 
^e  defendant  have  been  liable  if  the  editor  had  inserted 
^^     imputation  of  murder  ?     It  is  true  that,  on  seeing 
vhftt  was  published,  he  expressed  his  approval  of  it: 
°i>t  this  could  apply  only  to  what  he  had  previously 
^limunicated.     Where,  indeed,  a  defendant  has  fur- 
"'^hed  a  manuscript,  from  which  the  libel  is  published, 
'"^cl  it  appears  that  certain  parts  of  the  manuscript,  as 
"^•"tiished,  have  been  erased  and  the  erased  parts  not 
Published,  the  defendant  is  nevertheless  liable :  but,  in 
^c^b  a  case,  there  is  this  restriction,  that  the  erased  parts 
"■Ust  not  qualify  the  meaning  of  what  was  published ;  * 

^^^^rpUy  V.  Blabey  (i).     Here  the  variance  is  produced 
^y  the  publisher  having  added,  not  omitted,  matter. 

liord  Denman  C.  J.    I  do  not  know  that  there  is  any 
^^  in  point :  but  on  general  principles  this  rule  must 

(.•)  The  report  in 5  Mod,  163.,  which  is  dated  7  /Fl  S.,  concludes  with 
^  words  "  sed  adjournatur.'*     The  report  in  Carthew  is  dated  9  fT.  3. 
(0  S  New  Co.  437. 

i  N  N    3 
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Folnme  VIII. 
J  846. 

The  Queen 

V. 

COOFER. 


be  refused.    If  a  man  request  another  generally  to  wriL^  ^ 
libel,  he  must  be  answerable  for  any  libel  written  in  pur- 
suance of  his  request :  he  contributes  to  a  misdemeanor 
and  is  therefore  responsible  as  a  principal.    He  takes  bis 
chance  of  what  is  lo  be  published.     Here  the  defendant 
first  desires  the  newspaper  editor  to  "  shew  up "  the 
prosecutor,  and  communicates  to  him  the  particulars  of 
the  story  which  afterwards  appears  in  the  newspaper- 
Having   given   this   general    authority,    he   meets  tb^ 
editor  and  says  that  the  article  has  not  appeared.    Th^^ 
which  did  in  fact  form  the  foundation  of  the  libel,  aift^ 
which  the  editor  communicated  to  the  reporter,  was  wh^^ 
the  defendant  communicated  to  the  editor :  and,  afti^^ 
the  publication,  it  was  approved  of  by  the  defendarm^ 
It  is  observed  that  there  were  additions  :  but  the  editc^r 
said  that  what  the  defendant  communicated  was  substa^vi* 
tially  what  was  published.     If  we  held  this  not  to   \ye 
a  publication  by  the  defendant,  we  must  go  the  leng^tli 
of  exonerating  a  party  who   gives  instructions   for     a 
libel  in  every  case  where  the  libel  published  departs 
from  the  instructions  by  a  single  word.     It  is  enon^Ii 
that  there  is  a  substantial  identity.     I  have  no  doubt 
that  a  man  who  employs  another  generally  to  write    ^ 
libel  must  take  his  chance  of  what  appears,  tboag^ 
something  may  be  added  which  he  did  not  state.    He^^ 
I  have  not  the  slightest  doubt.      There  is,   first,  9^ 
employment;  secondly,  an  identity  of  subject  matter- 
thirdly,  a  complaint  of  the  delay  in  the  publication ' 
fourthly,  an  approval :  fifthly,  evidence  that  the  libel  b 
substantially  that  which  was  communicated.     A  variance 
is  out  of  the  question,  in  the  situation  in  which  this 
party  has  placed  himself.     That  which  did  appear  is 
what  he  instigated  and  approved  of. 
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Cok.s:ridg£  J.  (fl).     I  agree,  on  a  very  short  ground.   Q.ueen*s  Baick. 
TV\e  c^uestion  is,  whether  there  be  evidence  that  the [ 


defendant  approved  of  this,  not  a,  libel.  He  desires  the  The  Que«h 
editor  to  "  shew  up  "  the  prosecutor.  I  agree  that  that  Cooper, 
^iTection  might  admit  of  different  interpretations,  as  to 
^«€  strength  of  the  publication  intended.  But  com- 
*tiiinications  are  made  at  the  same  time.  I  do  not  put 
^€  argument  beyond  this,  that  materials  are  furnished, 
^^en  complaint  is  made  that  the  expected  publication 
Qoes  not  appear :  that  perhaps  may  not  carry  the  proof 
'^Qch  farther.  But,  when  it  does  appear,  the  defendant 
S>?es  judgment  against  himself  by  approving  of  it. 
Therefore  we  have  both  a  general  authority  to  publish, 
*nd  an  approval  of  the  particular  publication. 

WiGHTMAN  J.     The  question  is,  whether  there  was 
evidence  sufficient  to  warrant  the  jury  in  finding  that 
the  defendant  authorized  the  publication  of  this  libel. 
*t  appeared  to  me  proper  to  be  left  to  them  whether,  on 
this  evidence,  they  believed  that  this  libel  was  what  the 
defendant  meant  to  be  published.     It  would  be  very 
dangerous  to  allow  a  man  to  direct  a  libel  to  be  pub- 
lished on  a  particular  subject,  and,  after  he  has  ap« 
proved  of  what  is  published,  to  defend  himself  on  the 
ground  that  something  has  been  added  to  his  original 
communication.    The  Solicitor  General's  argument,  that 
^e  defendant  might  as  well  be  held  liable  for  a  libel 
wiputing  murder,  becomes  inapplicable  in  a  case  where 
^e  libel  actually  published  is  approved  of  by  the  de- 
faidant.     And,  as  my  Lord  has  pointed  out,  the  libel 

(a)  Patleson  J.  bad  left  the  Court. 

N  N    4f 
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Volume  VJIL  is  here  substantially  identified  with  the  mi 
municated.  I  think  there  was  evidence  to  ¥i 
verdict. 

CooPEJi.  Hu 


Charles  Blakesley  against  Joseph  S» 
and  John    Smallwood,   Executors 
Darlaston  Blakesley. 


To  assumpsit       A  SSUMPSIT  against  the   defendants  as 

against  an  ex-      xa. 

ecutor,  onan  of  John   Darlaston   Blakesley.      The  i 

by  him  as  ex-     charged  that  J.  D.  B.y  in  his  life  time,  was  ii 
fordbbtsdue**     plaintiff  for  crops  of  corn  &c.,  bargained  an 

[oTstSif     Pl^i"^ifif"  ^^'  «"^   «^^^P^^^  by,  J.  D.  A,  for 
his  lifetime  may  labour  done,  and  manure  &c.  used,  by  plain 

be  pleaded.    So  '      j  r 

held  on  de-        paring  land  for  J,  Z).  2?.,  for  goods  sold  an< 

murrer  to  the 

replication.  by  plaintiff  to  «/.  D,  B.y  for  work  and  labour 

averred  that  materials  therefore  provided,  by  plaintiff  fo 

was  equann**  ^^^  mouey  lent  by  plaintiff  to  J.  D.  A,  for  i 

Zr^sluil'  by  plaintiff  to  the  use  of  J.  D.  A,  and  for 

taincd  by  the  j^  plaintiff  from  J.  D.  B.  on  accounts  stat< 

breach  of  the  ^ 

promises.    The  plaintiff  and  him;  promise  by  J.  D.  B. 

plaintift*,  replied    *  "^ 

as  to  1493/.,  Second  count:  that  defendants,    as  execi 

parcel  of  the         .     ■•  •        i  t    •     -m 

set-off,  the  indebted  to  plaintiff  on  accounts  stated  betwe 

Statute  of  Li-  i      i    r      i  •         i 

mitations-  and    ^"d    defendants  as  executors;  promise   by 
[ha?p"4'^    as  executors. 

d  M^  to"t"  There  was  a  single  breach  ;  non  payment  b] 

tator,  or  defend-  his  life,  or  defendants  since  his  death.    Dam 

ant  as  executor, 

beyond  the 

1493A,  modo  et  forma ;  with  a  single  conclusion  to  the  Court  as  to  the  wli 

Held,  on  special  demurrer,  a  bad  conclusion. 

Quote,  whether  the  replication  was  bad  for  duplicity. 
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Ple«i  (the  fourth).     That  plaintiff,  before  and  at  the  Queen^s  Bench, 
time  of  the  death  of  J.  D.  B.,  to  wit  2nd  April  1842,        ^^^^' 
Was  indebted  to  J.  D.  B.  in  a  large  sum  of  money,  to     B'^™'-*^ 
wit  a  sum  equal  to  the  amount  of  the  damages  sustained    Smallwoob. 
^y  plaintiff  by  reason  of  the  breaches  of  the  promises 
in  the  declaration  mentioned,  for  divers  crops  of  corn, 
&C,  before  then  bargained  and  sold   by  J.  D.  B.  to 
plaintiff  at  his  request,  and  by  plaintiff,  under  and  by 
virtue  of  such  bargain   and  sale,  then  accepted,  had, 
received  and   disposed  of,  and  for  goods  &c.,  before 
then  sold  and  delivered  by  J.  D.  B.  to  plaintiff  at  his 
request,  and  for  work  then   done  and   materials   &c. 
then  found  and  provided  by  «7.  D,  B.  for  plaintiff  at  his 
request,  and  for  money  then  lent  by  J.  D.  B.  to  plain- 
tiff at  hb  request,  and  for  money  then  paid  by  J.  D.  B. 
br  the  use  of  plaintiff  and  at  his  request,  and  for  money 
Aen  found  to  be  due  from  plaintiff  to  J.  D.  B.  upon 
^vers  accounts  then  stated  between  plaintiff  and  J.  D.  B., 
^  for  the  use  and  occupation  of  divers  messuages  &c. 
^  J.  D.  B^  by  plaintiff,  at  his  request  and  by  the  suf- 
^rance  &c.  of  J.  D.  B.,  for  a  long  time  then  elapsed, 
'^i  held,  used,  &c.;  which  said  sum  of  money,  wherein 
Pbintiff  was  so  indebted,  was  to  be  paid  by  plaintiff  to 
^'  />.  B»  on  request,  and  has  never  been  paid,  although 
P'^Uff  was   often  requested  by  J,  D.  B.  to  pay  the 
**Oie,  and,  at  the  time  of  the  commencement  of  this 
"^tt  and  still,  is  due  and  owing  from  plaintiff  to  de- 
'^dants  as  executors  as  aforesaid ;  and  against  which, 
^  said  sum  so  due  &c.,  defendants,  as  executors  as 
•foresaid,  are  ready  and  willing,  and  hereby  offer,  to 
^^  off  and  allow  to  plaintiff  the  whole  amount  of  the 
damages  sustained  by  plaintiff  by  reason  of  the  breaches 
S^^  according  to  the  form  of  the  statute. 
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Folutne  Fill. 
1846. 

Blaksslst 

T. 

Smallwood. 


Replication.  That  the  said  several  causes  of  set-oS" 
in  the  plea  mentioned,  so  far  as  the  same  relate  to  the 
sum  of  1493/.  5s,  4(2.  parcel  thereof,  did  not,  nor  did 
any  or  either  of  them,  accrue  to  J,  D.  B.  at  any  time 
within  six  years  next  before  the  commencement  of  this 
suit :  And  plaintiiF  further  says  that  he  was  not  in* 
debted  to  J.  Z).  i?.,  nor  is  he  indebted  to  defendants 
as  executors  as  aforesaid,  beyond  the  said  sum  of 
149S/.  5s.  M.^  in  manner  and  form  as  in  the  plea  is 
alleged.     Verification. 

Demurrer,  assigning  for  causes  the  matters  afterwards 
insisted  on.     Joinder. 

The  case  was  argued  in  the  vacation  after  last  Trif^ 
term  (a). 

Peacock  for  the  defendants.  The  allegation  that  U95L 
of  the  set-off  is  barred  by  the  statute  of  limitatioDS 
meets  the  whole  plea,  which  merely  claims  a  set-off  on 
account  of  a  debt  alleged  to  be  equal  to  the  damages 
due  on  the  breach  in  the  declaration.  Whatever  sbe« 
that  the  sum  due  to  defendants  is  less  than  the  som 
due  from  them  defeats  the  plea  totally.  What  follofs 
also,  if  true,  totally  defeats  the  plea.  The  rep 
cation,  therefore,  is  bad  for  duplicity.  The  sums 
here  become  material,  as  where  a  payment  of  a  sufl 
named  is  pleaded  as  satisfaction.  \Coleridgei.  Sup- 
pose the  first  part  only  pleaded,  and  issue  joined,  and 
plaintiff  to  prove  only  1000/.  due,  and  the  defendants  to 
prove  a  set-off  of  only  1000/.]  The  plea  would  ihea 
be  proved.     [Coleridge  J.  Yet  the  sum,  which  you  saj 


(a)  Junt?  21st,  1845. 
ridge  Js. 


Before  Lord  Denman  C.  J.,  WUlianu  and  Cdt- 
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Blacsslkt 

▼. 
Smallwood. 


rial,  would  not  be  proved.]     The  proper  repli-  Queen's  Bench. 

RTOuld  be  that  the  plaintiff  was  not  indebted  in  a 

[ual  to  the  damages.     Secondly,  the  replication 

For  dividing  the  set-off;  Briscoe  v.  Hill  {a).  Such 

lod  of  pleading  might  lead  to  issues  triable  by 

It  modes,    and    prevent    the   other    side  from 

I  a  single  answer,  as  was  the  case  in  Solomons  v. 

6).     The  conclusion  also  is  wrong;  the  plea  ends 

direct  traverse,  but  concludes  to  the  Court. 


\nall,  contra,  was  then  called  on  by  the  Court, 
ea  is  bad.  The  set-off  is  pleaded  to  all  the  de- 
)n:  but  the  last  count  is  on  an  account  stated 
ie  defendants,  to  which  a  set-off  of  a  debt  due 
he  testator  is  no  answer.  In  2  Williams's  Exec, 
[Srd  ed.),  it  is  said :  "  By  stat.  2  Geo.  2.  c.  22, 
rhere  either  party  sues  or  is  sued  as  executor  or 
strator,  where  there  are  mutual  debts  between 
tator  or  intestate  and  either  party,  one  debt  may 
against  the  other.  But  in  an  action  by  an  exe- 
Id  his  own  name  to  recover  money  due  to  the 
r  in  his  lifetime  and  received  by  the  defendant 
is  death,  the  defendant  cannot  set-off  a  debt  due 

from  the  testator."  Reference  is  there  made  to 
leyer  v.  Luml^y  (c).  The  account  stated  with  the 
Drs  might  be  in  respect  of  a  bill  held  by  the  testator, 
t  becoming  due  till  after  his  death  :  in  that  case, 
rould  clearly  be  no  set-off.     As  to  the  conclusion 

replication,  in  Briscoe  v.  Hill  {a)  the  Court  held 
e  answer  to  the  set-off  was  new  matter,  and  ought 
have  concluded  to  the  country.     With  respect  to 


i)  10  If.  i  W.  735.  (6)  1  East,  370. 

;)  Note  (a)  to  HtOchinson  v.  Sturges,  WiUes,  264. 
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f^oiume  Fill,    the  body  of  the  replication ;  in  Fairihome  y.D(m(M[a) 

L_  the  Court  of  Exchequer  expressed  a  doubt  as  to  this 

mode  of  pleading;  and  Parke  B.  su^ested  that  a 
general  replication  of  the  Statute  of  Limitations  wooU 
be  enough :  but  it  seems  more  reasonable  to  allow  the 
plaintiff  to  reply  the  Statute  to  a  part  of  a  set-off,  and 
any  distinct  answer,  as  payment,  to  the  residue:  other- 
wise, if  the  defendant  prove  a  claim  exceeding  the  sdd 
barred  by  the  statute,  the  plaintiff  is  without  resource. 


Peacockj  in  reply.     The  rule,  as  laid  down  in  the 
passage  cited  from  Williams  on  Executors^  is  undoubtedly 
correct,  but  does  not  apply  to  the  case  where  an  executor 
is  defendant.     An  executor  may  sue,  in  that  charactert 
for  a  debt  accruing  to  him,  as  executor,  since  the  iota- 
tate's  death :  and  the  effect  of  a  set-off  would  be  to 
interfere  with  the  distribution  of  the  assets,  and  to  give 
the  defendant  a  preference.    But,  where  the  defendant  b 
sued,  as  executor,  on  an  account  stated,  it  must  be  in  re- 
spect of  something  due  before  the  death  of  the  testator: 
he  cannot  state  an  account,  as  executor,  in  respect  of* 
debt  accruing  to  himself:  he  cannot,  as  executor,  coo* 
tract  a  fresh  debt,  though  he  may  well,  as  executor,  ba« 
a  fresh  claim  in  respect  of  a  debt  owing  to  the  testator,    ] 
solvendum  in  futuro,  as  where  a  bill  is  given  in  the 
testator's  life,  but  becomes  due  after  his  death.    So,  a 
the  testator  had  been  surety,  and  the  liability  accrued 
after  his  death.     Therefore  the  account  stated  cannot 
but  be  in  respect  of  some  claim  as  to  which  there  might 
be   mutual  credit  on   account  of  money  owing  from 
the   testator.        [Coleridge  J.     In   2   Williamsfs  jEttC 


(a)  13  Af.  4-  r.  424. 
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^^9,  it  is  said :   '*  It  seems  to  have  been  once  con-  Queen's  Bench. 
*^dered,  that  wherever  an  action  was  brought  against  ^ L__ 


•**  executor  or  administrator,  on  promises  laid  to  have     BLAmurr 
'^©en  made  by  him  after  the  death  of  the  testator  or     SuAtLwooD. 
mtestate,  he  was  chargeable  in  his  own  right,  and  not 
m  bis  representative  capacity.     The  more  modern  au- 
thorities have,  however,  established,  that,  in  several  in- 
stances, the  executor  may  be  sued,  as  executor^  on  a 
promise  made  by  him  as  executor,  and  that  a  declara- 
tkm  founded  'on  such  promise  will  charge  the  defendant 
DO  further  than  a  declaration  on  a  promise  of  the  testa- 
tor" (a).]     That  clearly  shews  that  against  such  lia- 
bilities a  debt  due  from^  the  testator  may  be  set  off. 
Botjif  the  plea 'be  even  ambiguous  in  this  respect,  the 
replication  ought  to  have  shewn  that  the  contract  in  the 
declaration  was  with  the  executor  in  his  individual  cha- 
fer.    ^Coleridge  J.     The  statement  of  account  by 
^  executor  may  perhaps  be  said  to  be  a  new  consider- 
ation moving  from  him.]     If  it  is  merely  a  statement  of 
scooont  in  respect  of  liabilities  of  the  testator  (and  it  is 
^cult  to  conceive  any  other  statement  made  by  a  party 
•8  executor),  there  is  a  mutual  credit  shewn  between 
die  testator  and  the  plaintiff.      Otherwise,    it  would 
Ulov  that  an  executor,  by  admitting  that  a  testator 
<^ed  money  in  his  lifetime,  could  make  himself  per- 
<ooally  liable  without  assets. 

Cur.  adv.  vtdt 

Lord  Denman  C.  J.,  in  this  term  {January  22nd), 
delivered  the  judgment  of  the  Court. 
This  is  an  action  brought  against  the  defendants  as 

(a)  See  thii  applied  to  the  caie  of  an  account  stated,  in  AMnf  ▼.  AthJby, 
1 B.^  C  444. ;  and  judgment  of  Hobroyd  J.,  p.  451. 
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Volume  viii.    executors  of  John  Darlaston  Blakesley^  deceased :  tnd 

1846 
'____    the  declaration  contains  counts  for  goods  sold,  work 

and  labour,  and   the   money  counts,  with  an  account 

stated  between  plaintiff  and  the  deceased.    There  is  also 

a  count  upon  an  account  stated  between  the  pUiotiff 

and  the   defendants   as   executors,  upon  the  effect  of 

which  the  question  mainly  arises;  and  a  general  breich 

is  assigned,  with  damages  SOOOil 

To  this  there  is  a  plea,  stating,  in  substance,  that  the 
plaintiff,  before  and  at  the  time  of  the  death  of  the  tes- 
tator, was  indebted  to  him  in  a  sum  of  money,  to  wit  a 
sum  equal  to  the  amount  of  the  damages  in  the  declar- 
ation, specifying  the  nature  of  the  several  demands,  and 
stating  them  to  have  been  payable  on  request,  and  that 
they  were  remaining  unpaid  to  the  testator,  and  also  to 
the  defendants  as  executors,  at  the  commencement  of  ti)e 
suit ;  and  the  plea  concludes  by  claiming  a  set-off 

The  replication  states  that,  as  to  1493^  Bs.  4d^  f^ 
of  the  said  several  causes  of  set*off,  the  same  did  not 
accrue  to  the  deceased  within  six  years  before  the  com- 
mencement of  tlie  suit,  and  that  the  plaintiff  was  vi 
indebted  to  the  deceased,  and  is  not  indebted  to  tbe 
defendants,  as  executors  as  aforesaid,  beyond  the  said 
sum  of  1493/.  5s.  4c?. :  and  this  he  is  ready  to  verify. 

And  to  this  replication  there  is  a  special  demurrer) to 
which  we  shall  briefly  advert  hereafter. 

But,  upon  the  argument,  the  plaintiff's  counsel,  d^ 
dining  to  sustain  the  replication,  proceeded  to  shewW 
the  plea  was  bad,  on  general  demurrer,  as  it  was  i^ 
cumbent  upon  him  to  do.  And  the  objection  was  tM 
whereas  the  declaration  contained  a  count  (the  b^' 
upon  an  account  stated  between  the  plaintiff  and  t»8 
defendants,  a  setroff  for   a  demand  or  demands  i^ 
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from  the  plaintiiF  to   the   testator   is   inadmissible   in   (lueen*t  Bench. 

point  of  law ;  and  that  therefore  the  plea,  being  bad   _'__ 

as  to  one  count  in  the  declaration,  was  bad  altogether.  Blak«8l«t 
And,  if  that  count  had  been  upon  an  account  stated  Smallwood. 
between  the  plaintiff  and  the  defendants  in  their  in- 
dividual capacity,  there  might  have  6een  weight  in  the 
objection.  But  the  whole  declaration,  including  the 
last  count,  is  founded  upon  their  liability  as  executors ; 
and  that  last  count  alleges  the  account  to  have  been 
staled  with  them  "  as  executors."  In  no  other  re- 
spect (nothing  else  appearing)  could  they  have  been 
liable  at  all  for  the  debts  of  the  testator :  and  unless, 
vhen  they  are  so  sued,  they  are  allowed  to  shew  that 
the  testator  was  not  indebted  to  the  plaintiff,  they  may 
be  without  defence,  and  yet  the  plaintiff  have  no  just 
demand  against  them  at  all.  A  plea,  therefore,  which 
sbews  that  the  testator  in  his  lifetime  had  a  demand 
against  the  plaintiff  greater  than,  or  equal  to,  the  da- 
BMiges  from  the  alleged  breach  of  the  promises  in  the 
declaration,  and  that  the  same  was  due  and  owing  at 
tbe  commencement  of  the  suit  (which  this  plea  alleges) 
to  the  defendants  ^^as  executors,"  does  disclose  a  suf 
ficient  defence,  and  is,  we  think,  an  answer  to  the 
action. 

With  respect  to  the  replication,  we  are  not  aware,  as 
has  been  observed  already,  that  any  arguments  were 
<)fbed  to  sustain  it.  Whether  the  replication  be  double 
^^  not  (that,  however,  is  one  of  the  causes  of  special 
demurrer),  we  do  not  deem  it  needful  to  consider,  as 
ui€ie  is  another  cause  assigned  which  seems  to  us  to 
be  sufficient  But,  whether  double  or  not,  the  repli- 
cation obviously  consists  of  two  parts :  first,  that,  as  to 
the  sum  of  1493/.  5s.  W.,  parcel  of  the  causes  of  set-off 
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in  the  plea  mentioned,  the  same  is  barred  by  the  Statute 
of  Limitations ;  and,  second,  that  the  plaintiff  never  vas 
indebted  to  the  testator,  nor  is  indebted  to  the  defendants 
as  executors,  beyond  that  sum :  ^*  and  thb  he  is  ready  to 
verify."  Now,  as  to  this  latter  part,  that  the  plaintiff 
never  was  indebted,  except  as  to  part  of  the  set-ol^  no 
appropriate  issue  is  tendered.  As  to  diis,  the  condosioD 
ought  to  have  been  to  the  country:  and  this,  being 
pointed  out  as  a  cause  of  special  demurrer,  must,  we 
think,  prevail :  and,  therefore,  upon  the  whole,  our 
judgment  must  be  for  the  defendants. 

Judgment  for  defendtnts. 
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HILARY  VACATION  (a), 
e  Queen  against  The  Inhabitants  of  Heyop.    JX^f;  3^ 
f  appeal  against  an  order  of  two  justices  of  the  Two  justices, 

'  acting  in  and 

peace  for  the  county  of  Radnor^  dated  SOth  No»  for  the  county 
r  184S,  adjudging  the  settlement  of  John  Palfrey  isth  November^ 

^     I       •      ^1  •  I        r    rr  *"  order  under 

,  an  insane  pauper,  to  be  in  the  parish  of  Heyop^  ^<^^^  9  q^  4, 
said  county,  and  ordering  the  overseers  thereof  ^j^o/nga 
ke  certain  weekly  payments  to  the  keeper  of  a  J""a»/c  from  a 

•^    *    •^  *  parish  to  which 

he  was  charge- 
able, in  that 
to  «  bouse  lictased  for  the  reception  of  lunatics  in  the  county  of  S,  They 
WDe  time  enquired  into  the  lunatic's  settlement,  but,  receiving  only  hearsay 
s,  made  no  order  of  maintenance.  On  30th  November,  Uie  lunatic  having  been  re- 
mtbe  1 7th  to,  and  being  still  confined  in,  the  licensed  house  under  the  order  of  the 
e  same  justices,  acting  in  and  for  the  county  of  /{.,  inquired  further,  and  ascer- 
lie  place  of  the  lunatic's  settlement  to  be  in  JT.,  a  parish  in  that  county,  and  made 

*  whereby,  after  reciting  the  order  of  13th  November,  they  adjudicated  the  lunatic's 
lit  to  be  in  K.,  and  directed  the  overseers  of  K,  to  make  certain  weclcly  payments 
ecper  of  the  licensed  house  for  the  care  &c.  of  the  lunatic  there.  The  order  adju- 
tbe  settlement  did  not  purport  or  appear  to  have  been  made  on  an  adjournment 
iqoiry  on  November  13th. 

ppeal  by  JC,  against  the  order  of  SOth  November,  the  appellants  stated  in  their 
r  appeal,  among  other  objections  to  the  form  of  that  order,  that  the  order  appealed 
and  the  order  therein  recited,  were  not  respectively  made  by  two  justices  of  tlie 
rting  in  and  fur  the  county  in  which  the  licensed  house  was  situate.  The  Ses« 
nfirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  question  whether 
r  of  30th  November  was  bad  on  any  of  the  grounds  stated  in  the  notice  of  nppcal. 
lertiOFari  was  issued  on  a  motion  paper  handed  in  to  the  Crown  Office  without 
in  open  court ;  the  return  brought  up  both  the  order  of  SOth  November  and  the 

*  Sessions  confirming  it.  A  rule  nisi  for  quashing  lK>th  orders  was  drawn  up  on 
D  paper  also  handed  in  to  the  Crown  Office,  without  motion  in  open  court.     After 

Ittd  been  some  weeks  in  the  crown  paper  for  argument,  the  appellants  delivered 
il  points  for  argument,  proposing  thereby  to  shew  that  the  order  of  30tli  November 
on  the  face  of  it,  for  defect  of  jurisdiction,  on  grounds  not  submitted  in  the  special 

that  the  appellants  could  not,  on  a  rule  to  quash,  obtained  as  above  mentioned, 
xrinti  not  reserved  in  the  special  case.     But 

the  justices  having  been  unable,  on  13th  November ^  to  come  to  a  decision  on  the 
It,  the  settlement  was  then  one  which  could  not  be  ascertained,  within  stat.  9  G.  4. 
41.;  and  that,  after  the  removal  of  the  lunatic  into  S ,  the  justices  of  JR.  had  no 
ioo,  under  sects.  38,  41  or  42,  to  make  the  order  of  SOth  November. 

lie  Court  sat  in  Banc  on  the  2d  and  3d,  and  on  the  9th  and  five 
{  days,  of  February, 

VIII.   N.R.  O  O 
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roiume  viiL  licensed  bouse  for  the  reception  of  insane  persons  ^x\ 
Shrewsbury^  in  the  county  of  Salop,  the  quarter  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case. 

The  order   appealed  against   was   in  the  foUowii^ 
form. 

County  of  Radnor,  1  To  the  overseefs  of  the  poor  of  (Ic 
to  wit  J  parish  of  Hej/opy  in  the  county  (^  Bad- 
nor*  Whereas,  in  pursuance  of  and  by  an  order  under 
the  hands  and  seals  of  us,  the  undersigned,  Edward 
Rogers,  Esquire,  and  the  Reverend  James  Richard  Braw^ 
clerk,  two  of  her  Majesty's  justices  of  the  peace,  acting  in 
and  for  the  said  county  of  Radnor,  bearing  date  the  IStb 
day  of  November  184S,  one  John  Palfrey  Wood,  single 
man,  a  pauper  chargeable  to  the  parish  of  Knighton  io 
the  said  county  of  Radnor,  having  been  proved  before  os, 
on  the  evidence  of  Henfy  Warren,  of  Knighloti  aforcsaidf 
surgeon,  to  be  insane,  and  enquiry  having  been  made 
by  us  into  the  last  legal  settlement  of  the  said  J.  P.  Vt 
we  the  said  justices,  by  the  said  order,  did  direct  tbe 
overseers  of  the  said  parish  of  Knighton  to  conTeT«*f 
cause  to  be  conveyed  the  said  J.  P.  W.  to  an  asylum  <ff 
a  house  duly  licensed  for  the  reception  of  insane  f^ 
sons,  situate  at  Shrewsbury,  in  the  county  of  Saif' 
Now  we,  the  said  E.  Rogers  and  J.  R,  Brawn,  in  pfl'' 
suance  of  the  statute  in  such  case  made  and  proviM 
and  from  satisfactory  legal  evidence  received  by  w 
touching  the  legal  settlement  of  the  said  J.  P*  W'l  ^ 
hereby  adjudge  the  settlement  of  the  said  J.P^V*^ 
be  in  the  parish  of  Heyop,  in  the  said  county  of  Bai^* 
and  we  do  hereby  order  the  overseers  of  the  said  paris* 
of  Heyop  to  pay  the  sum  of  105.  weekly  and  every  ««* 
from  the  date  of  the  first  mentioned  order  unto  tbe 
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wper  of  such  licensed  house  or  asylum"  &c.,  "  situate  "  Quecn*s  nenck. 

*c.,  w  for  the  medicine,  clothing  and  care  of  the  said  _^ [ 

^  P*  W.J  which  he  the  said  keeper  is  willing  to  accept, 
^'^d  which  sum  appears  to  the  said  justices  to  be  a 
'"^^■sonable  sum  in  that  behalf. 

**  Giren  *  &c.,  « this  SOth  day  of  Naoember,  1843. 
(signed)         "  Edward  Rogers,   (l.  s.) 
"  James  R.  Brottm.  (l.  s.)  " 
The  case  set  out  the  recited  order  of  13th  November 
^WS,  which  purported  to  be  made  by  the  same  two 
justices  <*  in  and  for  the  said  county  of  Radnor^^  the 
Certificate  of  the  surgeon,  the  examination  on  which  the 
<^rf;inal  order  was  made,  and  the  examinations  on  which 
^  order  appealed  against  was  made.     The  former  ex- 
Uiiaation  contained  hearsay  evidence  only  of  a  settle- 
vneot  acquired  in  Heyop  by  the  lunatic's  grandfather ;  the 
latter  examinations  were  taken  by  the  same  justices  on 
u^  SOth  November^  and  contained  direct  evidence  of  the 
lane  settlement 

The  case  set  out  the  grounds  of  appeal,  which  were 
^ous:  the  only  one  on  which  the  judgment  pro- 
^«rfed  was  the  eighth :  —  "  That  the  said  last  men- 
^•oned  order  *'  (the  order  appealed  against),  "  and  the 
••M  order  therein  recited,  were  not  respectively  made 
7  two  justices  of  the  peace  acting  in  and  for  the  county 
^  which  such  asylum  or  licensed  house  as  aforesaid  is 
Stoite.'' 

On  the  17th  November ^  the  said /.P.  Wood  was  conveyed 
■wkr  the  said  osder  of  the  preceding  1 3th  November  to 
f  ue  isylani  therein  mentioned  at  Shrewsbury^  and  was 
iwived  into  the  charge  of  the  keeper  there,  where  the 
hotticoontinued  at  the  time  the  order  of  30th  November 
was  made  as  aforesaid. 
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On  the  trial  of  the  appeal,  the  respondents  abaodoned 

so  much  of  the  said  order  of  SOth  November  as  wm 

The  QuiEK     retrospective.       The  Quarter   Sessions   overruled  the 
The  Inhabit,    formal  objections  stated  in  the   notice  of  appeal,  and 

ants  of 

HiTor.  heard  the  appeal  upon  the  merits.  The  question  for 
the  opinion  of  the  Court  of  Queen's  Bench  was  ^whether 
the  order  appealed  from  is  bad,  informal  and  insuffi- 
cient for  all  or  any  of  the  grounds  stated  in  the  said 
notice.  If  it  is  so,  the  said  order  to  be  quashed  for 
form.'' 

On  return  to  the  certiorari,  which  was  issued  on  a 
motion  paper  being  handed  into  the  Crown  office,  not 
on  motion  in  open  court  (a),  the  order  appealed  against 
was  sent  up  with  the  order  of  Sessions.  A  rule  nisi 
for  quashit]g  both  these  orders  was  afterwards  drawn 
up  at  the  Crown  office  on  a  motion  paper  being  handed 
in,  as  is  usual  on  cases  reserved  at  Sessions,  witbont 
any  motion  being  made  in  court  {a).  The  case  hid 
been  set  down  for  argument  on  the  first  Crown  paper 
day  in  last  Michaelmas  term ;  on  the  20th  Novedfft 
.  the  appellants  delivered  a  statement  of  additional  points 
which  they  intended  to  argue,  being  objections  to  the 
form  of  the  order  appealed  against,  not  comprised  in  tbc 
special  case. 

The  case  now  coming  on  for  argument,  E.  V.  ^^ 
liamsy  for  the  appellants,  said  that  they  relied  on  theob' 
jections  as  to  which  a  statement  of  points  had  been  (k* 
livered,  as  well  as  on  the  points  reserved  in  the  sped**  • 
case. 

Greaves^  who  appeared  in  support  of  the  order  of 

(a)  This  did  not  appear  by  the  documentSi  but  was  admitttd  *^ 
course  of  tlie  argument. 
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Sessions,  objected  that  such  a  course  was  not  allowable.  Queen's  Benck. 

^Vhcre  questions  are  submitted  to  this  Court  by  the  • * 

Sessions,  this  Court  will  not  consider  any  other  ques-     "^^  Q,vnv 
tions;  Rex  v.  GutUJbrd  (a).  So,  in  Regiiia  v.  Costock  (6),    "^^  J^^'^f  **" 
this  Court  refused  to  notice  an  objection  in  substance        Hbyop. 
^bich  appeared   on   the   face  of  the   order  appealed 
^inst,  that  objection  not  having  been  adverted  to  in 
the  notice  of  the  ground  of  appeal.      Formerly,  the 
pnctice  was  to  bring  cases  of  this  description  before 
the  justices  of  assize :  this  was  done  under  the  clause 
in  the  commission  of  the  peace  as  to  cases   of  diffi- 
culty (c).     Afterwards,  the   practice  was  introduced  of 
iMmg  a  special  case  for   the   opinion  of  this  Court, 
nd  bringing  it  up  by  certiorari  as  part  of  the  order  of 
Seftions ;  but  the  rule  to  quash  was  moved  in  Court  on 
» statement  of  the  grounds,  of  which  several   instances 
occur  in  Bwnaafs  Settlement  Cases  (rf),  and  the  motion 
to  make   the   rule  absolute  came  on,  and  cause   was 
•bcwn,  as  part  of  the  ordinary  business  of  the  Court, 
on  iny  day  which  suited  counsels'  convenience,  after 


(•)  S  Out.  lUp.  S84.  (6)  10  A.  i  E,  417. 

(()  **  Proiided  always,  that,  if  a  case  of  difficulty  upon  the  determina- 

tKiflfaoy  of  the  premises  before  you  or  any  two  or  more  of  you  shall 

^PC||  to  arise,  then  let  judgment  in  nowise  be  given  thereon  before  you 

*  My  two  or  more  of  you,  unless  in  the  presence  of  one  of  our  justices  of 

"*tBe  or  other  bench,  or  of  one  of  our  justices  appointed  to  hold  the  as- 

■■im  the  aforesaid  county.**    3  BurrCt  Justice,  989.,  29th  ed.  (by  Bere 

■A  fXtty),  The  commission  in  the  time  oi  James  I.,  given  by  Lambard, 

iBw*iiU,S5. 38.,  contains  an  exactly  similar  clause  in  Latin,    In  Rex  w, 

iUo^Aajn  Sible,  Bur.  S.  C.  112.,   Bex  v.  Natland,  Bur.  S,  C.  793.,  and 

iferv.  JiuAces  ef  JFestmorelafuU  2  Bott.  756.  pi.  983.  (6th  ed.),  the  prac 

tin  sf  referring  points  in  settlement  cases  to  the  judges  of  assize  is  not 

flMdf  to  rest  on  the  clause  in  the  commission  of  the  peace. 

(d)  He  instanced  Rex  v.  New  Windsor,  Bur.  S.  C»  19. ;  Rex  ▼.  Bram- 
gktm,  Bwr.  51  C  98. ;  Rex  w.  Si.  Heten%  Abingdon,  Bur.  S.  C  292. 

O  O    S 


55^  Q.B.   HILARY  VACATION, 

Volume  viJi.    that  appoiiiled  for  shewing  cause  by  the  rule  (a).   But, 
^^^^'     >  in   1775,  Lord  Mansfield  made   an  order,  "That  all 


The  QoEiN      Sessions-cases  be,  for  the  future,  set  down  in  theCrown- 


T. 


The  Inhabit-    paper ;  and  that  a  copy  of  the  order  be  left  with  the 
HsTor.        junior  judge  of  the  Court,  two  days  before  it  comes  («» 
for  argument "  (Jb).    Then  it  became  usual,  where  a  cas^ 
had  been   reserved   by  the   Sessions,  to  draw  up  time 
rule  to  quash  without  motion  in  Court.     But,  where  imo 
case  was   reserved  by  the  Sessions,  the  rule,  in  teron 
time,  was  invariably  moved  for  in  Court,  and  in  vacS' 
tion  an  application  was  made  to  a  judge:  in  Ba  v. 
Moor  Critchell  (c)   the   objections   were   stated  in  the 
rule.     If  a  party  can  be  allowed  at  all  to  take  other 
objections  beside   those  reserved  by  the  Sessions,  be 
ought  to  apply  for  the  certiorari  by  motion  in  Coart, 
and  mention  those   objections,  as  was  done  last  term 
in  Regina  v.  Hartpwy  (d).     The  exception  contained 
in  the  New  Regulations  of  this  Court  {c\  that,  in  cases 
for  argument  in  the  Crown  paper,  the  parties  on  bocfa 
sides   shall  deliver   paper  books  to  the  Judges,  wbicb 
shall,  in  all  cases  (except  where  a  special  case  is  re- 
served   for    the    opinion   of  the    Court),   contain  ihc 
points   intended   to   be   argued,  shews   that,  where  s 
special  case  is  reserved,  the  Court  considers  that  ib^ 
points  for  argunient'will  be  sufficiently  indicated  therebr* 
If  new  points  are  to  be  raised  in  the  manner  now  p'*'" 
posed,  parties  in  the  situation  of  the  present  respondent 
will  be  unable  to  state  the  additional  points  in  ^ 
paper  books.     The  Court  then  called  upon 

(a)  2  NolcM,  p.  X.  598.  (4th  ed.).  (&)  Bvr.  5L  C806. 

(c)  2  East,  66, 

(d)  In  the  Bail  Court,  Slst  Januarif.     See  p.  566, .po«L 

(e)  Corner's  Practice  of  the  Crown  Side  tjc.  Appendix,  5, 
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-£.  V.  Williams  and  PasUey  to  answer  this  objection.   QuceiC*  Bench. 

(c9th  the  original  order  and  the  order  of  Sessions  are  . L  _ 

ao^  on  the  files  of  the  Court  in  obedience  to  the  cer-     '^^^  ^""'' 

Uorah :  if  that  was  wrongly  issued,  it  might  have  been     Tbe^lnhabit. 

(^tushed  on  motion  quia  improvide  emanavit:  no  such        Hsvor. 

application  having  been  made,  it  must  be  taken  that  the 

orders  are  rightly  before  the  Court;  and,  the  rule  having 

been  drawn  up  for  quashing  both,  if  either  of  them  is 

bad  on  the  face,  there  can  be  no  reason  why  the  Court 

shoald  abstain   from   noticing  the   defect.     In  a  case 

Qoder  the  same  statute,  a  similar  order  was  quashed  on 

motion,  as  not  shewing  jurisdiction ;  Regina  v.  Darton  (a). 

In  Begina  v.  Costock  {b),   the  objection  was  one  that 

in^t  perhaps  have  been  cured  at  Sessions,  had  it  been 

taken  there ;  and  it  does  not  appear  that  the  defect  in 

ikc  order  in  Bex  v.  Guildford  {c)  might  not  have  been 

■0  removed.     [Pattesmi  J.     The  question  is,  whether 

;oQ  are  not  estopped.]     On  facts,  this  Court  is  limited 

to  the  questions  asked  by  the  Sessions ;  but  it  will  quash 

>  palpably  bad  order.     Suppose  the  order  manifestly 

otsde  by  justices  of  the  wrong  county,  is  a  party  to  be 

estopped  because   he  has   not  mentioned  that  in    his 

groonds  of  appeal?    [Coleridge  J.     He  would  be  so 

estopped,  if  he  had  not  given  the  six  days'  notice  to  the 

B'igistrates.]     In  that  case  the  certiorari  would  have 

■nned  improperly,  and  would  be  quashed  on  a  cross  rule. 

Here  the  writ  is  properly  issued,  and  the  points  have 

kcQ  delivered  two  days  before  the  case  has  come  on 

&r  argument :  where  that  has  been  done  the  Court  never 

Defuse  to  hear  because  it  has  not  been  done  at  an  earlier 

period.     The  objections  which  it  is  now  sought  to  bring 

(a)  12  A.  ^  E.  78.  (A)  10  A.  ft-  E.  417. 

(c)  3  Otit,  R.  284. 
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before  the  Court  shew  that  the  order  is  bad  on  the  lac 
of  it,  for  defect  of  jurisdiction :  on  this  ground,  a  cei 
tiornri  might  have  issued  without  a  special  case;  but,  a 
it  was  to  issue  at  all  events  to  bring  up  the  special  case 
why  should  the  Court,  by  refusing  to  entertain  a  fata 
objection  on  the  face  of  the  order,  render  it  necessary  t 
have  a  second  certiorari  after  the  first  has  been  disposa 
of?  By  this  practice,  the  Court  would  have  to  confirn 
an  order  which  they  cannot  but  see  to  be  bad ;  fen:  thi 
Sessions  cannot  give  validity  to  a  void  order  by  confirm- 
ing it ;  Regina  v.  Martin  (a).  [^Patteson  J.  In  thai 
case  the  validity  of  the  order  came  properly  before  tbf 
Court  on  a  rule  for  a  mandamus  to  enforce  obedience  ti 
it.  Coleridge  J.  In  Regina  v.  Hartpury{b)  I  consultei 
the  officer ;  and  he  informed  me  that  where  the  order  i: 
to  be  impeached  on  other  grounds  .than  those  reservec 
by  the  Sessions  the  practice  is  to  mention  the  points  U 
the  Court,  and  not  merely  hand  in  the  motion  paper.] 


Paticson  J.  (c).  The  practice  is  established,  by  tli< 
cases  which  have  been  cited,  that  an  objection  on  th< 
face  of  an  order  cannot  be  taken  when  a  case  has  beer 
reserved  by  the  Sessions  which  does  not  raise  that  ob- 
jection, unless  the  rule  for  a  certiorari  has  been  mowed 
for  in  open  Court,  and  the  additional  reason  staled  why 
the  order  should  be  quashed.  It  is  very  convenient^ 
when  a  case  is  granted  by  the  Sessions,  to  limit  tbe 
argument  to  the  points  reserved  there:  all  parties  knot 
what  those  points  are ;  and  the  certiorari  goes  as  > 
matter  of  course  :  and,  were  it  otherwise,  parties  migbt 

(a)  Note  (a)  to  Taylor  v.  Ciemson,  2  Q.  B.  1037. 
(6)  Bail  Court,  3 1st  January  1846. 
(c)  Lord  Denman  C.  J.  was  absent. 
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^M"*^  prepared   to   meet  one  point,  .and  then  have   a  Queen's  Baich. 

"'^  one  raised,   which   would   be   very  inconvenient. '_ 

Nor  does  this  rule  prejudice  the   party  obtaining  the     ^^  ^""'" 
^ortri,  because  he  can   make  his  application  for  a    The  Iniwbiu 

^^  ants  of 

wtiorari  upon  the  points  not  reserved ;  and,  perhaps,  Hiror. 
^veo  if  the  case  were  disposed  of,  he  might  still  come 
to  OS  for  a  certiorari  to  bring  up  the  original  order  on 
titis  fresh  objection.  But,  wherever  the  Sessions  grant 
A  case,  and  a  certiorari  issues,  we  will  not  entertain  any 
objection  not  raised  by  the  case,  unless  it  has  been 
neotioned  to  the  Court  on  moving  for  the  writ. 

Williams  J.  If  the  objections  had  been  taken  as 
gnmiids  of  appeal,  non  constat  that  the  opposite  party 
voold  not  have  struck  at  once :  had  they  been  men- 
tiooed  openly  in  Court  on  moving  for  the  certiorari,  the 
vctpondents  might  have  abandoned  any  further  attempt 
to  support  the  order.  As  it  is,  they  come  here  expect- 
log  to  fight  on  the  same  grounds  as  at  Sessions,  and 
<^t  not  now  to  be  required  to  meet  other  points  thus 
nued  for  the  first  time. 

Coleridge  X  I  am  of  the  same  opinion,  and  think 
"*t  the  rule  rests  on  very  good  grounds.  It  is  a  fallacy 
^lay  that  this  Court  may  be  confirming  what  appears 
to  hife  been  done  without  jurisdiction.  This  Court 
«» no  eyes  for  the  objection :  the  Court  does  not  see 
what  is  not  properly  brought  before  it;  a  principle  of 
■A^  IK)  where  better  established  and  observed  than  in 
Ksiions  cases.  A  case  from  the  sessions  may  disclose 
on  its  face  a  fatal  defect  :  but  still,  if  the  Justices 
^  no  question  upon  it,  we  are  content  to  shut  our 
eyes  to  it,  and  to  decide  on  the  point  that  is  raised  for 
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Volume  VIII.   Qur  decision.     As,  for  example,  on  a  question  of  settle- 

ment  by  renting  a  tenement,  the  case  may  disclose  some 

l-he  QuMM     j.^^^1  jgfg^^g  j,j  ^i^g  rating,  which  have  been  overlookecL 

^**n  *  of**^    by  the  Sessions ;  and,  if  they  have  reserved  the  case  oti 

HsTor.       a  point  as  to  which  the  settlement  is,  perhaps,  invulner 

able,  we  should  confirm  their  order  upon  that,  andtate-^ 
no  notice  of  the  others. 


Greaves  was  then  heard  in  support  of  the  orders  c^n 
the  points  reserved.     [As  to  some  objections,  not  a^^' 
verted  to  by  the  Court  in  their  judgment,  the  argume-^^^ 
is  omitted.]     It  is  contended  that  the  order  of  80th  y^> 
tJember  is  bad  because  it  was  made  by  justices  of  a  coum  </ 
other  than  that  in  which  the  lunatic  was  confined  at  t^^ 
time  of  making  it,  the  orders  being  made  in  and  foril'^* 
nars/iirey  and  the  licensed  house  being  situate  in  Shrc^/^ 
shire.     No  point  is  reserved  as  to  its  not  appearing  that 
there  was  no  county  lunatic  asylum ;  Regina  v.  Ellis  (a)^ 
Regina  v.  Pixley  (i)   shews  that  the  authority  of  the 
justices  under  this  act  is  not  confined  to  places  withio 
their  own  county.     The  words  of  stat.  9  G.  4.  c^  ^^ 
s.  38.  are  general :  the  justices  before  whom  the  lanaU^^ 
is  brought  "  shall  make  enquiry  into  the  place  of  Its^^ 
legal  settlement  of  such  insane  person  ;  and  it  shaD  b^^ 
lawful  for  them "  to  cause  him  to  be  conveyed  to  i 
placed  in  the  lunatic  asylum  for  the  county,  or  m 
counties,  "  for  which  or  any  of  which  they  shall  i 
and  if  no  such  county  lunatic  asylum  shall  hate  bee^^ 
established,  then  to  some  public  hospital  or  some  hous^ 
duly  licensed  for  the  reception  of  insane  persons;  an^ 
it  shall  be  lawful  for  the  said  or  any  other  two  justices 
of  the  peace  of  the  said  county,  from  time  to  time,  as 

(a)  6  Q.  ^  501.  (*)  4  Q.  B.  711. 
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^'^^^^on  may  require,  to  make  order  on  the  overseer  Queen's  Bench. 

^he  parish  or  place  wherein  such  last  legal  settle-  [__. 

"^^Xii  shall  be  adjudged  to  be,  for  the  payment  of  all     The  Qumk 
^*^^«onable  charges  of  conveying  such  poor  person  to    The  Inhabit- 
5^<^b  county  lunatic  asylum,  public  hospital,  or  licensed        UxTor. 
house;"   and  for  the  payment  of  a  weekly  sum   for 
iTiaintenance  in  the  county  asylum  or  public  hospital ; 
*^  or  if  such  poor  person  shall  be  conveyed  to  such 
licensed   house,   for   the  payment  of  such   weekly  or 
niontlily  sum  to  the  keeper  of  such  licensed  house,  for 
the  maintenance,  medicine,  clothing,  and  care  of  such 
poor  person,  as  such  keeper  shall  be  willing  to  accept, 
and  as  shall  appear  to  the  said  justices  to  be  a  reason- 
able charge  in  that  behalf."     There  is  nothing  in  these 
vords  from  which  it  can  be  inferred  that  the  justices  had 
not  power  to  remove  to  a  licensed  house  situate  in  a 
different  county,  or  that,  having  done  so,  they  had  not 
power,  from  time  to  time,  to  make  the  orders  of  main- 
tenance rendered  necessary  by  such  removal :  the  limit 
^hich  the  legislature  intended  to   impose  on  the  ex- 
ercise of  this  power  is  shewn  by  the  proviso ;  '<  and  the 
said  last  mentioned  overseer  shall  not  remove  such  poor 
person   from    the   said   house,   without  an    order   for 
tla^t  purpose  made  by  two  justices  of  the  peace  for  the 
coimDty  in  which  such  house  shall  be  situated,  after  due 
^'^cpiiry  into  the  circumstances  of  the  case,  unless  such 
Person  shall    have  been  discharged   as  cured."     This 
Proviso  clearly  contemplates  the  legality  of  a  removal  to 
^  licensed  bouse  in  a  different  county,  after  which  the 
power  to  make  the  other  orders  seems  to  follow  by  ne- 
^^ary  inference.     Regina  v.  Justices  of  Cornwall  (a)  is 
t^ot  inconsistent  with  this  view  :  that  case  decided  only 

^o)  2  DowL  i-  L,  775. 
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Volume  nil,    that  borough  justices  have  no  power  to  remove  to  ih 
county  asylum.      [E.  V.  Williams.     The  appellants  wil 


184.6. 


The  QuuN     contend  that,  as  the  lunatic  had  been  removed  to  a  li 

V. 

Thclnbabit-    censed   house,   his  settlement  not   having  been  ascer 

ants  of 

Hbtop.  tained  at  the  time  of  the  removal,  the  subsequent  orde 
could  be  made  only  under  sect,  42,  and  by  justices  o 
the  county  in  which  the  licensed  house  is  situate.]  Hen 
the  proceeding  was  under  sect.  S8.  Sect.  42  applie 
only  where  the  settlement  cannot  be  ascertained  and  th< 
removal  takes  place  under  sect  41  :  here  the  settlemen 
could  be  ascertained,  and  the  justices  at  the  time  thei 
made  the  order  of  removal  had  begun  to  ascertain  it 
they  took  an  examination  on  November  ISth,  which  dU 
not  ascertain  the  settlement,  but  shewed  that  it  coal* 
be  ascertained,  and  put  the  justices  on  a  train  of  in 
quiry  which  they  pursued  on  the  30th.  IPatiesoH  J 
It  does  not  appear  that  there  was  any  adjournment. 
There  is  no  formal  statement  of  it ;  but  the  pro 
ceedings  on  the  30th  were  manifestly  a  continuation  c 
those  on  the  13th :  the  justices  could  not,  even  on  tb< 
13th,  with  truth,  have  made  an  order  under  sect.  41. 
finding  that  the  settlement  could  not  be  ascertained. 
The  former  statute  regulating  these  proceedings* 
48  G.  3.  c.  96.  s.  1 7.,  required  the  justices  to  make  the 
order  of  maintenance  "  at  the  time  "  of  issuing  the  win- 
rant  of  removal.  Stat.  9  G.  4.  c.  40.  s.  38.  expressif 
authorises  the  justices  to  make  the  orders  of  maintenance 
"  from  time  to  time."  Numberless  cases  might  be  pot 
in  which  justices  could  not  adjudicate  on  the  settlement 
on  the  same  day  as  that  on  which  they  find  the  lunacy 
and  chargeability,  though  they  may  see  clearly  that  the 
settlement  will  be  ascertained  by  a  little  more  enquiry: 
will  it  be  contended  that  during  the  interval  they  ought 
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^^   suspend  tlie  order  for  sending  the  lunatic  to  a  place    Queen's  Bench. 

^*     proper  custody  ?     None  of  the  previous  decisions  on  ' 

^^•-s  statute  affects  the  present  question. 


-2.  F.  Williams  and  Pashley^  control,  were  not  called 
ttFK>D. 


The  QuBBN 
▼. 

The  Inhabit- 
•nU  of 
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Williams  J.  (a).  We  think  that  this  is  a  good  ob* 
jection.  It  is  argued  that,  if,  in  the  county  oi  Radnor ^ 
there  has  been  any  inquiry  at  all,  no  matter  how  much 
or  how  little,  into  the  pauper's  settlement,  that  dis- 
qualifies the  justices  of  the  county  where  the  asylum  is 
situate  from  enquiring  into  the  settlement,  and  gives 
jarisdiction  to  the  justices  of  the  county  where  the  first 
inquiry  is  made.  That,  however,  is  an  unreasonable  and 
unnecessary  interpretation.  We  have  recourse  to  no 
v'iolence  of  construction  in  saying  that  the  words  *^  cannot 
be  ascertained,"  in  sect.  41,  reasonably  mean  *<  cannot 
be  decided  on.'*  Then  the  words  of  sect.  42  expressly 
direct  the  further  inquiry  to  be  by  justices  of  the  county 
*n  which  the  asylum  is  situate.  The  reason  is  obvious  : 
It  nay  be  a  person  in  a  furious  and  desperate  state  that 
^  brought  before  the  justices;  the  first  duty  and  ne* 
^^ssity,  before  ascertaining  his  settlement,  is  to  confine 
"^ini.  The  inquiry  into  the  settlement  is  merely  sub- 
ordinate. 

Coleridge  J.     I  am  entirely  of  the  same  opinion. 

^*he  whole  authority  of  justices  to  make  such  an  order 

^this  ia  under  the  S8th  section,  or  under  the  41st 

tfid  42nd  sections,  of  stat.  9  G.  4.  c.  40.     I  think  the 


(a)  Paltemm  J.  had  left  the  court. 
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Volume  VTTI.   justices,  in  this  case^  were  not  acting,  and  could  not  act, 

under  the  38th  section  ;  but  they  did  act  under  the  4lst 

The  QaKiK  and  42nd.  The  language  of  the  38th  section  is  slu* 
The  Inhabit-  diously  framed.  Upon  its  being  made  known  to  any 
ilxrop.  justice  of  the  peace  of  any  county  that  a  poor  persoo, 
chargeable  to  any  parish  or  place  within  such  county,  b 
deemed  to  be  insane,  he  may  order  the  insane  person 
to  be  brought  before  two  justices  of  the  county,  who, 
having  called  to  their  assistance  a  medical  man,  and 
being  satisfied  that  such  poor  person  is  insane,  shall 
make  inquiry  into  the  place  of  his  last  legal  settlemeot. 
The  justices  did  so  in  this  case,  and  obtained  hearsay 
evidence  only.  It  is  said  that  the  examination  taken  on 
the  13th  shewed  that  the  settlement  might  be  ascer* 
tained  on  further  enquiry,  and  therefore  that  the  41st 
section  could  not  apply ;  but  I  think  that  the  words 
**  cannot  be  ascertained,"  in  that  section,  must  roeao, 
not  a  permanent  and  perpetual  disability  to  ascertain  it, 
but  only  a  disability  to  decide  upon  it  at  the  time.  I 
think  the  reason  of  the  thing  shews  it.  They  inay 
have  a  dangerous  lunatic  before  them,  whom  it  maybe 
necessary  to  remove  as  soon  as  possible,  not  merely 
for  confinement,  but  for  immediate  medical  treatment. 
Their  first  duty,  therefore,  is  to  make  an  order  for  bis 
removal :  and,  if  they  cannot  ascertain  his  settlement  at 
that  time,  the  case  falls  within  sect.  41.  This  maybe 
inferred  from  the  language  of  the  42nd  section,  in  wbidi, 
instead  of  repeating  **  cannot  be  ascertained,"  the 
words  ^^  has  not  been  Ascertained  ^  are  used,  shewing 
that  what  it  was  at  first  impossible  to  do  may  afterwaids 
come  to  be  a  thing  only  not  done  in  fact.  Here  it  af* 
pears  that,  after  enquiry  at  the  time  of  making  the 
order  of  removal,  the  settlement  was  not  ascertained,  and 
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was  removed :  the  42nci  section  therefore  Queen's  Bench. 

tid  the  jurisdiction  was  limited  to  the  justices 1__ 

ity  in  which  the  licensed  house  was  situate.        '^*'*  Qokm 
Orders  quashed  (a).    Tiie  Inhabit. 

^  ^  ants  of 


HsTor. 


eported  bj  R.  Hail,  Esq.     S«e  the  next  two  cases. 


Uowing  cases,  decided  in  Hilary  and  Trinity 
^  184-7,  may  properly  be  inserted  here. 

SEN  against  The   Inhabitants  of  St.  [Saturday, 
TOE,  Westminster.  (Re  Jones).  \9atY 

\sX  against  the  order  of  a  metropolitan  police  On  objection, 

stated  in 

rate  for  the  removal  oi  Maria  j  the  wife  of  James  grounds  of 
nes^  and  her  two  children,  from  the  parish  of  "''^copy  of 
I,  Middlesex^  to  that  of  St.  AnnCy  Westminster^  ^^^^l  ^ha^V^'n 
s  confirmed  the  order,  subject  to  the  opinion  Jgn[j"j.*„^[" 
irt  on  the  following  case.  '"^S^  that  the 

^  copy  sent  w 

B  set  out  the  examination  of  Edward  Jones  defective  and 

inaccurate  in 

of  the  pauper's  husband,  James  fVilliam  Jones),  not  setting  out 

the  name  of 
as  follows.  one  of  the 

lid  J.  W.  J.  is  now  about  the  age  of  twenty  ^*ia^an  exam- 
J.     In  or  about  the  month  of  A/ay,  1881,  he  j^fof'af "' 
s  own  consent  (his  father  and  mother  being  jj"*^®en"i7g^hi 

and  sufficient 
search  had 
he  following  evidence  was  given  :  *<  In  or  about  May  1831,  the  pauper  was, 
OieDt,  bit  father  and  mother  being  dead,  bound  by  indenture  of  apprentice* 
date,**  &c.y  *'  which  was  duly  stamped  and  executed,**  to  serve  &c.  **  as  an 
r  the  term  of  six  years  then  next  following.  I  saw  the  indenture  executed. ' 
it  to  prove  a  binding  as  apprentice. 

will  not  allow  an  objection  to  an  order  of  removal  for  defects  on  the  face  to 
agoing  the  rule  to  quash  the  order  of  sessions  on  a  case  reserved,  if  the  objec- 
itcd  in  the  case ;  although  the  rule  to  quash  was  moved  for  in  open  court  and 
then  ftatedy  and  notice  of  the  objection  was  given  to  the  respondents. 
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Foiume  VIIL  dead)  bound  by  indenture  of  apprenticeship,  bearing  date 

^  in  or  about  May  1831,  which  was  duly  stamped  and  ex- 

The  QuRRif  ecuted,  to  serve  IL  M.  Scott,  of  Dean  Street,  Soko  Squmj 

The  Inhabiu  in  the  parish  of  St.  Anne  in  the  liberty  of  Westminster 

St.  Anne,  in  the  county  of  Middlesex,  cabinet  maker,  as  an  appren- 

WCSTMINSTCR.        .  /.  •  *•     •  i  r   ii        •  f 

tice,  for  the  term  of  six  years  thence  next  tollowmg.  1 
attended,  on  behalf  of  my  nephew,  when  he  wasso  boaod. 
I  saw  the  said  indenture  executed  by  the  parties  thereto, 
who  did  severally  sign,  seal  and  deliver  the  same  in  my 
presence,  to  which  I  did  then  set  and  subscribe  mj 
name  as  subscribing  witness,  attesting  the  execution 
thereof."  The  examinations  then  set  out  the  loss  of  the 
indenture  and  a  sufficient  search  for  it. 

The  following  grounds  of  appeal  were  relied  upon. 

1.  That  the  said  order  is  bad  and  defective  on  tbe 
face  thereof. 

2.  That  the  examinations  on  which  the  said  order 
was  made  are  wholly  insufficient  to  support  the  same, 
and  fail  to  disclose  any  such  facts  as  shew  either  the  siio 
Maria  Jones  or  her  supposed  husband  to  have  any  set- 
tlement in  our  said  parish  of  5/.  Anne,  Westminster ;  9Sii 
that  the  said  examinations  are  wholly  bad  and  insoH 
ficient  inasmuch  as  they  neither  shew  who  were  the 
parties  to  the  supposed  indenture  of  apprenticesb? 
therein  named,  nor  do  they  shew  whether  the  said  m- 
denture  of  apprenticeship,  if  a  parish  apprenticeship,  was 
signed  and  sealed  by  the  parish  officers,  and  allowed  by 
justices  of  the  peace  as  by  law  required. 

S.  That  notice  in  writing  of  the  said  pauper  being 
chargeable  to  or  relieved  in  your  said  parish  of  SL 
Pancras,  accompanied  by  a  copy  or  counterpart  of  die 
said  order,  or  by  a  copy  of  the  examination  on  which  the 
said  order  was  made,  has  not  been  sent  by  pott  or 


Wkstmiiirsr. 
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'■•^^rwise  to  us  the  churchwardens  and  overseers  of  the  Queett's  Bench, 

^^or  of  the  said  parish  of  St.  Atincy  West  minster ^  or  any       *-  ^ 

**  Us,  in  conformity  with  the  statute.  The  Qubik 

The  appellants,  on    the   hearing,   insisted   that   the     Tiie  inhabit- 
ants of 
laminations  were  bad  for  the  reasons  specified  in  the      St  Anni, 

^cood  and  third  grounds  of  appeal.     The  Court  over- 
ruled this  objection,  and  held  the  examinations  good, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench. 
[t  appeared   to   the  Sessions  that  the  only  notice  in 
writing  of  the  said  paupers  being  chargeable  to  or  re- 
lievable  in   the  parish  of  St.  Pancras,  which  had  been 
*nt  by  post  or  otherwise  to  the  parish  officers  of  St. 
Annfj  had  been  accompanied  by  what  purported  to  be 
a  copy  of  the  order :  but  that  such  document,  instead 
of  containing  a  true  transcript  of  the  words  of  the  said 
order,  wholly  omitted  the  name  of  one  of  the  children 
in  the  adjudicating  part.     The  appellants  on  these  facts 
ejected   that  the  respondents  had  not  complied   with 
die  statute,  and  that  the  order  ought  to  be  quashed. 
The  Sessions  overruled  the  objection,   subject  to  the 
opnion  of  this  Court.     If  the  Court  should  be  of  opi- 
1^  that   the   examinations    were   insufficient   for  the 
'ciions  stated  in  the  second  ground  of  appeal,  or  that 
^  defect  in  the  copy  of  the  order  of  removal  was  a 
food  objection,  and  sufficiently  pointed  out  in  the  third 
pOQod  of  appeal,  the  order  of  sessions  and  order  of  re- 
iitonl  were  to  be  quashed  :  otherwise  to  be  confirmed. 
The  certiorari  having  issued  in  the  usual  manner, 

PasUey  obtained  a  rule  nisi  for  quashing  the  orders, 
OQ  motion  in  the  Bail  Court,  and  mentioned  an  objection 
on  the  face  of  the  order  of  removal ;  viz.  that  it  did  not 
ibew  that  the  magistrate  who  had   made  it  had  juris- 
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John  Holder i  in    Qu«eti*3  f^enth, 
I  county  of  G/o?/-    ^^^^^_ 
children  nov^^     '^^  Qjs^^m 

V. 

bars;  Sarah  Anu^     The  inJmbit- 

■  ants  (jf 

^ecl    eleven   years,     lUftTruAT. 

id  my  daughters, 

who  have  never 

Zy  are  now  charge- 

During  my  first 

ibte  to  the  parish 

nicesier .-  and,  after 

0  died  about  nine 
reii  were  removed 
fpWT/  in  the  said 
f  removal),  where 
tat  we  returned  to 
te  there  I  received 
lid,  and  continued 

did  any  act  after- 
are  for  myself  or 
nt  husband   John 

1  en  t  of  the  Newi^it 
of  Glouccs/er^  ami 

in  the  workhouse 
^nging  lo  the  said 
[1  workhouse,  with 
ree  monthsi  at  the 
ur^.     I  then  came 

arish  of  flart- 

eight  months, 

ieot  bu!iband. 
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'- ''^1 respondents  together  with  the  rule  so  obtained* 

'J'llC  QUKEN 

V.  V 

The  Inhabit.         Prfftdo'gasfy    in    support   of  the  order  of  Sessio 

anls  of  ^  ^  If 

^.  Anne,  The  objection,  that  the  proper  steps  on  the  part  of  ' 
parish  officers  for  binding  an  apprentice  do  not  appe 
is  tenable  only  on  the  supposition  th^it  the  Court  is 
presume  this  a  parish  apprenticeship ;  for  which 
reason  can  be  given.  PrimA  facie,  an  apprentices! 
will  be  taken  to  be  the  ordinary  one.  (He  was  thi 
stopped  by  the  Court.) 

Pas/ilci/j  contra.  The  contrary  seems  to  be  assume 
in  Segifia  v.  Cumhcrzwrfh  Ha1f[o\  where  it  was  hel 
that  the  words  "  a  covenant  indenture  "  imported  ihi 
it  wns  not  a  parish  indenture.  An  examination  wbid 
states  facts  consistent  with  the  settlement  not  hafinj 
been  obtained  is  insufficient ;  Begina  v.  St.  Sej)tilchre{b. 
The  word  "  bound  "  imports  a  conclusion  of  law,  not 
statement  of  facts ;  and  a  similar  objection  to  this  prefaile- 
in  Begifia  v.  High  Bickitigton  (c).  But,  in  the  nextplac* 
the  order  is  bad  on  the  face  of  it :  and  this  objeclioi 
may  be  taken  though  not  reserved  in  the  case,  as  tb 
motion  was  made  in  open  court  and  notice  given  to 
the  respondents :  and  a  minute  to  \\\U  eiTect  was  is 
serted  at  the  foot  of  the  rule.  The  proper  time  to  gii 
this  notice  is  on  moving  for  the  rule  nisi  to  quash  tl 
order,  not  on  moving  for  the  certiorari,  as  in  the  latt 
case  the  parly  really  interested  would  have  no  not! 
at  all.    As  to  the  remaining  objection  :  the  alleged  co 

(a)  5  Q.  B,  484.  {b)  6  Q.  B.  580. 

(c)  Note  (a)  to  Begina  t.  RoUierham,  7  Q.  B.  79a 


Westminster, 
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»r  the  order  was  clearly  deficient,  and  that  in  a  substan-  Q^^'*  Renck. 
•  .          .     ,            .    .       r                                                          [1847.] 
liai  particular,  and  therefore  no  copy. 

The  Queen 

V. 

Lord  Demman  C.  J.  The  practice  contended  for,  '^''^„^^*'^*f^''" 
of  takini;  an  objection  arising?  on  the  face  of  the  order  of  St.  Ahne, 
maovai,  though  not  reserved  by  the  Sessions,  appears 
to  be  an  entire  innovation ;  and  I  think  the  authority  of 
BrxY.  Guilford  (a)  goes  by  implication  to  condemn  it: 
bat  we  will  consider  of  it  further,  and  decide  upon  the 
•pplication  on  the  next  Crown  Paper  day.  There  is  no 
fBisonable  ground  to  question  the  decision  of  the  Ses- 
sions on  the  other  points*  Enough  is  stated  to  shew 
that  the  party  was  bound  an  apprentice.  Some  degree 
of  generality  must  be  allowed.  Nor  have  we  any  reason 
kwe  for  presuming  a  pauper  apprenticeship.  With  re- 
prd  to  the  objection  that  no  copy  was  sent,  it  is  enough 
to  say  that  the  ground  of  appeal  is  insufficient.  To 
state  that  no  copy  has  been  sent,  and  thereupon  to  con- 
tttul  that  an  inaccurate  copy  has  been  sent,  is  to  mis- 
1^  the  other  party.  I  think  the  Sessions  were  right 
*  every  thing  but  granting  the  case. 

Patteson  J.  This  indenture  must  be  taken  to  have 
I'M  an  ordinary  one.  The  circumstance  that  it  was 
^  duly  stamped  '*  is  expressly  mentioned :  it  is  therefore 
Qota  parish  indenture. 

Coleridge  and  Wightman  Js.  concurred. 

In  the  same  term  {January  20\\\)y  LordDENMAN  C.J. 
delivered  the  judgment  of  the  Court  on  the  point  re- 
served, as  follows. 

(/i)  i>  Chilt.  Rep.  234. 
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Foltime  VIIL 
[18i7.] 

The  Queen 

T. 

The  Inhabit- 
ants of 
St.  Anne, 
Westminster. 


We  find,  on  examination,  that  the  practice  attempted, 
of  taking  objections  raised  on  motion  for  the  certiorari 
in  addition  to  those  noticed  in  the  special  case,  is  not  to 
be  admitted.  Parties  who  bring  up  a  case  must  be  con- 
fined to  the  case  as  stated.  They  may  abandon  the  case 
and  rely  on  objections  independent  of  it,  or  abandon 
those  objections  and  proceed  upon  the  case:  buttbej 
cannot  avail  themselves  of  both.  To  prevent  any&^ 
ther  doubt,  we  shall  probably  publish  a  rule  of  Court 
on  the  subject. 

Rule  to  quash  order  of  removal  discharged. 

Order  of  sessions  confirmed  (a). 


(a)  Reported  by  H.  Merivale,  Esq. 
Heyop,  ant^  547. 


See  the  next  case,  and  JBifM  ^* 


[Thursdaj^, 
May  27th, 
1847.] 


The  Queen  against  The  Inhabitants  of 
Hartpury. 


i^N  appeal  against  an  order  of  two  justices  fortl^  * 
removal  of  Sarali  Ann  Holder  and  Agnes  Hdd^^ 
from  the  parish  of  Monmouth  in  the  county  of  M<0^^ 
month  to  the  parish  of  Hartpury  in  the  county  ^^ 
Gloucester ^  the  sessions  confirmed  the  order,  subject  ^^ 
the  opinion  of  this  Court  on  the  following  case. 

The  following  are  all  the  examinations  upon  whic^^ 
the  order  was  made,  which  are  material  to  the  questic-^ 
for  the  opinion  of  the  Court.  The  examination  of  ifr*^ 
Morse  J  wife  of  John  Morse^  states :  —  **  About  tweoT^^ 

defects  were 

mentioned  in  moying  for  the  certiorari. 

«*  While  in  the  parish  of  N,  I  received  monthly  relief  from  H."*  (pari&h):  uA^l^^^ 
relieved  in  the  workhouse  "  of  iV.  *»  hy  the  parish  of  /f."     These  sUtementa  in  the  ««5^ 
nation  of  a  pauper  were  held  sufficient  evidence  of  acknowledgment  by  parocbbl  i 
to  warrant  au  order  of  removal  to  H, 


Where  an  order 
of  removal  has 
been  confirmed 
by  the  sessions, 
subject  to  a 
case  reserved, 
and  the  ori- 
ginal  order 
is  thereupon 
brought  up  by 
certiorari,  the 
Court  will  not 
notice  defects 
on  the  face  of 
the  order  not 
noticed  in 
the  case :  al- 
though such 
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J^rs  a£o  I  married  my  first  husband  John  Holder^  in   Qy^n.*s  Pench. 

the  parish  church  of  Staunton^  in  the  county  of  Glou- 

asteTj  by  banns,  by  whom  I  had  three  children  now  *^^®  Qoeek 
tWing,  namely :  JameSy  aged  eighteen  years  ;  Sarah  AnUy  The  inhabit- 
i^  fourteen  years;  and  Agnes^  aged  eleven  years.  Hartplrt. 
My  eldest  son  James  is  in  service ;  and  my  daughters, 
Sarah  Ann  and  Agnes^  now  present,  who  have  never 
gained  a  settlement  in  their  own  right,  are  now  charge- 
tbletothe  said  parish  oi Monmouth.  During  my  first 
husband's  lifetime  we  became  chargeable  to  the  parish 
^Neaolandj  in  the  said  county  of  Gloucester ;  and,  after 
die  death  of  my  first  husband,  who  died  about  nine 
years  ago,  I  and  my  said  three  children  were  removed 
fiom  thence  to  the  parish  of  HaHpwy  in  the  said 
county  of  Gloucester  (by  an  order  of  removal),  where 
^e  were  relieved :  and  soon  after  that  we  returned  to 
Ac  said  parish  of  Newland :  and  while  there  I  received 
njonthly  relief  from  Hartpury  aforesaid,  and  continued 
^  do  so  for  six  months  :  and  I  never  did  any  act  after- 
wards to  gain  a  settlement  elsewhere  for  myself  or 
diildren,  until  I  married  my  present  husband  John 
^one.  Soon  after  the  commencement  of  the  Newent 
Poor  Law  Union  in  the  said  county  of  Gloucesfery  and 
wbile  I  was  a  widow,  I  was  relieved  in  the  workhouse 
«ere  by  the  parish  of  Hartpuryy  belonging  to  the  said 
•Oton.  I  stayed  in  the  Newent  union  workhouse,  with 
■*y  said  three  children,  for  about  three  months,  at  the 
•*pcoce  of  the  said  parish  of  Hartpury.  I  then  came 
^^  of  the  said  workhouse;  and  the  said  parish  of  Hart^ 
^"'Jf  allowed  me  45.  a  week  for  about  eight  months. 
*boat  seven  years  ago  I  married  my  present  husband, 
*fciAforjr,  &c." 

The  examination  of  Thomas  Baynton  states: — "About 
**  years  ago  I  was  overseer  of  the  parish  of  Newland 
p  p  5 
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Volume  VIIL  in  ihe  county  of  Gloucester :  and,  while  I  was  such  ovc; 
_  I  _„  _  seer,  I  remember  taking  Ann  Morse  (then  Ann  HMe 
The  QuEiK  ^vidow)  and  her  three  children,  two  of  whom  are  nc 
The  Inhabiu  present,  from  the  said  parish  of  Neoaland  to  the  sea 
IIartpuut.  parish  of  Hartpurtj  in  the  said  county  of  Gloucester. 
look  a  paper  and  gave  it  to  the  overseer  of  Hartpu9 
with  the  said  pauper,  and  left  them  there." 

The  following,  amongst  others,  were  the  grounds  c 
appeal.  3.  That  the  said  order,  and  the  said  exaoii* 
nations,  whereon  the  same  was  founded,  are  bad  upon 
the  faces  thereof  respectively.  4".  That  it  appears  on 
the  faces  of  the  said  examinations  that  no  legitimate  evi- 
dence of  the  removal  of  Ann  Morse^  in  the  said  exami- 
nations mentioned,  and  her  children,  was  given  before 
the  justices  who  made  the  order  now  appealed  agaiosti 
the  former  order  (referred  to  in  the  same  examinations] 
but  which  we  deny  ever  to  have  existed),  for  the  rernora 
of  the  said  Ann  Morse  and  her  said  three  children,  no* 
having  been  produced  and  proved  before  the  same  jus- 
tices, and  it  not  having  been  proved  before  the  sua* 
justices  that  the  said  former  order  had  been  lost  or  de- 
stroyed, or  could  not  be  produced  before  the  sa©* 
justices.  5.  That  the  examinations  contain  no  legal  9 
sufficient  evidence  of  the  making  or  executing  of  ih  * 
said  order  in  the  said  examinations  mentioned,  or  o 
the  removal  or  delivery  of  the  said  paupers  under  lb* 
said  order.  7.  That  the  statement,  in  the  examinalio* 
of  Ann  AlorsCf  as  to  the  relief  received  whilst  the  saiic 
A.  M.  was  in  our  said  parish  is  not  any  evidence  t> 
any  settlement  in  our  said  parish.  8.  That  the  state- 
ment, in  the  same  examination,  as  to  the  relief  in  ibe 
workhouse  of  the  Neijcent  Poor  Law  Union  is  not  any 
evidence  of  any  settlement  in  our  said  parish.  9- 
That  the  statement,  in  the  same  examination,  astotiv 
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■«ief  received  whilst  the  said  Ann  Morse  was  in  tiie  Quetii**  Bench, 

Parish  o(  Newland  is  wholly  insufficient  and  uncertain  L. ' 

«s  to  the  times  when,  the  person  from  whom,  and  the      ^*'**  Qubkn 
sums  in  which,  such  relief  was  received.     10.  That  the    '^'''«  l»>»>abii. 

ants  of 

Mune  statement  is  insufficient  in  this,  that  it  does  not     Hartpurt. 
shew  that  the  said  relief  was  p;iven  by  any  churchwarden 
or  overseer,  or  was  parochial  relief,  or  was  furnished 
from,  or  paid  out  of,  any  parochial  fund  whatever. 

At  the  trial  of  the  appeal,  the  appellants  contended 
that  the  examinations  did  not  disclose  sufficient  legal 
evidence  of  the  former  order  of  removal ;  which  was  ad- 
niUed.  The  appellants  further  contended,  under  the 
7(b,  8th,  9th  and  10th  grounds  of  appeal,  that  the 
examinations  did  not  contain  any  sufficient  legal  evidence 
of  any  acknowledgment  by  relief  of  the  settlement  of 
^  said  Ann  Morse  in  the  appellant  parish ;  and  objected 
to  the  respondents  giving  any  evidence  in  support  of 
>uch  acknowledgment  of  settlement.  The  sessions  held 
"^  examinations  sufficient  in  that  respect,  and  admitted 
*^*dence  of  such  acknowledgment  of  settlement.  The 
question  for  the  opinion  of  the  Court  was,  Whether,  upon 
"^  above  examinations,  the  respondents  were  entitled 
*®  Ro  into  evidence  of  acj^nowledgment  of  a  settlement 
«  ^nn  Morse  in  the  appellant  parish  by  relief. 

Xn  Trinity  term  1846,  Greaves  obtained  a  rule  for  a 

^■^orari  to  bring  up  the  order  of  justices  and  order  of 

Sessions,  and,  in  moving  for  it,  stated  that  he  should  also 

^■y  on  objecdons  apparent  on  the  face  of  the  former 

wder.  Notice  was  given  to  the  respondent  parish  of  these 

(Abjections;  and  they  were  stated  in  the  form  of  points. 

Keating  and  Smylhies^  in  support  of  the  order  of  Ses- 
sions, now  relied  on  Regina  v.  St.  Annc^  Westminster  (at), 

(a)  Ante,  p.  561. 

P  p  4 
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yoiume  Fill,    ns  shewing  that  the  Court  would  not  entertain  the  ck 
_'_ jections  not  set  out  in  the  case.     (As  to  those  they  wee 

The  QuEiK     stopped  by  the  Court.)    The  remaining  question *is,  wh 
ther  the  examination  disclosed  any  evidence  of  setti 
ment.    However  slight  may  be  the  evidence  afforded  I 
the  pauper's  statement  that  she  received  monthly  relj 
from   Hartpwy  while  resident   out  of  it,  still,  if  &• 
missible  at  all,  it  is  sufficient  to  support  the  ordei^,  id 
justices  being  the  only  judges  of  its  weight.     And  i 
cannot  be   held  not  admissible,  inasmuch    as   it  is  a 
statement  which  may  be  founded  on  that  distinct  know- 
ledge   which    constitutes   legal    evidence,    though   un- 
doubtedly it  might  also  have  been  shewn   to  rest  oo 
mere  hearsay.      There  is  no  difference,  in  this  respect} 
between  a  statement  of  relief  sufficient  to  fix  the  id- 
ministering  parish  with  an  acknowledgment,  and  a  sUte- 
ment  sufficient  to  prove  chargeability.      In  the  latter 
instance,  the  Court  decided,  in  Regina  v.  Great  M' 
ton  (a),  that  the  mere  statement  of  having  received  relief 
from  the  township  was  sufficient,  without  specifying  by 
whom  or  how  it  was  administered.    If  there  is  any  thing 
from  which  the  removing  justices,  or  the  Sessions,  can 
legally    draw  the  necessary    inference,  this  Court  wiH 
support  their    finding;    Rcgina  v.    T/ie  Jusiices  oji^ 
West  Riding  (b),  Rex  v.  Great  Wishford  (c).     The  tenlh 
ground  of  appeal   merely   raises  the  same  objection  Ib 
other  words. 


Greaves^  contra.     First,  The  statement,  to  amount  to 
evidence  of  acknowledgment,  must  import  relief  by  the 
parish.     If  it   does   this,    undoubtedly  any  statement, 
however  bare,  will  suffice.     But  mere  ambiguous  words, 
which  may  or  may  not   import   such    relief,    will  nol 


(a)  7  Q.  B.  387. 
(f )  A  A,  i  E,  ai6. 


(6)  10  A.  i  E,  685. 
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>-      It  would  be  perfectly  consistent  with  all  that  is   Queen's  Bench, 

r  1 847.1 
^'ted  here,  if  the  relief  had  been  given  by  some  charit-  _        ___ 

ble  person,  and  not  out  of  the  parish  funds  at  all :  and     The  Quhk 

^18  distinguishes  the  case  from  Regina  v.  Greai  Bolton  (a).    The  Inhabiu 

^n  Bix  V.  Great  Bedwin  (b)  the  relief  was  said  in  the     Hartpckt. 

drder  to  have  been  administered  by  the  churchwardens 

and  overseers  of  the  respondent  parish  :  and  I^e  C.  J. 

sud  that,  though  relief  was  stated  to  have  been  given 

to  the  pauper  by  the  parish  officers,  it  did  not  appear 

that  it  was  at  the  parish  expense ;  and  the  order  was 

quashed.     And    the   presumption  is  the  more  against 

pirish  relief,  because  the  statute  4  &  5  fF.  4.  r.  76.  s.  52. 

prohibits  relief  being  given  out  of  the  workhouse  ex« 

cept  under  special  circumstances.      The  statement  of 

'dief  by  the  parish  was  distinct  in  Regina  v.  Bcding- 

^  (c),  Regina  v.  Acton  [d)  and  Regina  v.  Watford  (e)» 

^6  great  strictness  now  observed  as    to  evidence  of 

""*  kind  appears  from   Regina   v.  Little  Marlow  (g) 

«*•  Itfgina  V.  Bradford  {h). 

(*>  7  Q.  B.  387. 

W  S  Q.  B.  653. 

(0  Pott,  Mich.  T.  1846. 

(f)  t^Mt,  HiLVac,  1847. 


(6)  nur,S.  C  163. 

(</)  Ant^,  p.  108. 
Cited  here  from  2  New  Sess,  Ca,  460. 
Cited  here  from  16  I»  J.  Xew  S,  70.  M.  C 


(')  The  Queen  against  The  Inhabitants  of  Bradford.        [Wednesday, 

VI  «imim1  against  an  order  for  the  removal  of  Thomas  Bamett  from  the    1846.] 


Up  of  Steeple  Aston  to  the  parish  of  Brcuiford,  both  in  the  county  of   „. 
»*/«....  .  The  sUtemont 

'""^  the  Sessions  confirmed  the  order,  subject  to  a  case.  ^f  ^^  relievinjr 

^  case  set  out  the  following  examination  of  Joseph  Apitlegaie,  B9   officer  of  an 

^^onljr  eirtdence  of  chargeability  to  Steeple  Aston.     •«  I  am  the  relieving   "n»on»  in  his 
^M.        .  ,       .  ,     -  ,.  -,,«.,  I    »r.        examination 

^•»  tcting  under  the  board  of  guardians  of  the  Weiioury  and   Whor'   before  remov- 

**^p|ia  union  in  the  county  of  WUtSt  and  for  the  district  of  the  union  in   ing  justices, 

•*•*  the  township  of  Steeple  Aston  in  the  said  county  is  situate.     I  know    *|***  ^  relieved 
mm^  .  .       the  pauper  with 

''Miii  Bamett  and  Ann  his  wife ;  and  I  have  paid  them  parish  relief  money  on  ac- 

**  001x7  ^^  upwards  of  a  year  now  last  past,  during  which  time  I  have   count  of  a  par- 

F"M  than  ««.  64.  weekly  and  every  week,  on  account  of  the  said  township   *«culsr  parish 
.^  /  .  in  the  union,  IS 

vSeepie  Aston,  out  of  money  in  my  hands  belonging  to  the  said  township."  ^^  evidence 

that  the  pauper 
was  chargeable  to  that  parish. 
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Then,  as  to  the  objections  on  the  face  of  the 
'_    the  true  rule  is,  not  that  a  parish  is  precludec 
taking  such  objections  by  their  not  being  inda 


The  material  ground  of  appeal  was  :  "  That  the  examinatioi 
contain  any  legal  evidence  of  facts  to  shew  that  the  said  T.  B. 
his  said  wife  were,  at  the  time  of  taking  the  siid  ezamiootjoo 
making  the  said  order,  actually  chargeable  to  the  said  towmbip 
jlston"  The  Sessions  overruled  the  objection,  and  coniinncd  I 
subject  to  a  case  as  to  the  validity  of  the  said  objectioD,  and 
points,  wliidi  arc  not  reported. 

Hodges  and  L,  //.  Fitzgerald^  in  support  of  the  order  of  Seasi 
sutement  is  sufficient.  The  relieving  officer  says  that  he  gave 
specified  "  on  account  of  the  said  township  of  Steeple  Aston.'*  Th 
within  his  own  knowledge,  as  relieving  officer  for  the  union  ai 
in  which  Steeple  Anton  is  situated.  If  the  pauper's  own  sUtcmc 
is  receiving  relief  from  a  parish  is  some  evidence  of  chargeabilit 
V.  Great  Bolton  (7  Q.  5.  :^87),  Regina  v.  Manchester  (see  bek 
is  still  stronger  reason  why  that  of  the  relieving  officer  should  I 

Pashleyf  contra.  It  must  appear  that  the  relief  was  given  oo 
the  parish.  The  relieving  officer  is  officer  for  the  union.  Hit 
is  no  evidence  to  shew  on  btrhalf  of  which  parish  in  the  unioi 
was  given.  He  had  no  special  authority  from  the  township 
Aston;  nor  could  lie  know,  otherwise  than  from  written  instr 
which  parish  relief,  ordered  by  tlie  guardians  of  the  union,  was  i 

Per  Curiam  (Lord  Drnman  C.  J.,  Patteson,  Williams  an 
MAN  Js.).     We  think  the  objection  must  prevail. 

Order  of  Session 
Reported  by  //.  Merivale,  Esq. 


Examination 
as  follows:  — 
**  I  have  lived 
in  the  township 
of  P.  for  some 
time  past,  and 
am  now  re- 
siding in  the 
workhouse  in 
that  town,  my 
husband  having 
run  away  and 
left  me:'*  Held 
to  be  some  evi. 
dence  of  charge- 
ability  to  P* 


The  Queen  against  'Hie  Inhabitants  of  MANCHESTxa.  IVin 
28th)  1845.  Appeal  against  an  order  removing  Ann^  the  wil 
Mullineux,  from  the  township  of  Preston  to  the  town&liip  of  J 
The  sessions  {Prestoji^,  July  8th,  1844)  confirmed  the  order,  i 
case,  which  set  out  the  following  examination  o^  Ann  MnUiKeus 
lived  in  the  township  of  Preston  for  some  time  past,  and  am  no 
in  the  workhouse  in  that  town,  my  husband  having  run  away  ai 
I  have  been,  and  am  now,  chargeable  to  the  said  township  d 
A  ground  of  appeal  was,  that  the  examination  **  contains  no  leg: 
that  the  said  A,  M.  had  been  or  was  actually  chargeable  to  the 
township"  when  the  order  of  removal  was  applied  for.  Tli 
objection  to  the  jurat,  were  urged  on  the  hearing  of  the  appe 
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lie  case ;  but  that,  if  it  is  intended  to  rely  upon  tliem,    Queen^i  Betich, 

r  1 847.1 
rtiey  must  be  mentioned  in  moving  for  the  certiorari  in  . 

open  court,  and  the  motion  must  not  be  made,  as  in 
ordinary  cases,  without  any  such'  specification.  The 
respondent  parish  might  have  abandoned  iis  case,  and 
obuuned  a  certiorari,  relying  upon  the  objections  on  the 
bee  to  quash  the  order  u  ow  can  it  then  be  disentitled 
from  relying  on  both  Regina  v.  St,  Anne  llcstmin- 
s^  (a)  appears  to  have  been  decided  on  the  authority  of 
&»¥.  Guildford  {b) :  there,  however,  Lord  EUenborough 
only  ruled  that  the  Court  would  not  look  into  the  order 
when  brought  up  with  a  case  from  sessions,  for  the  pur- 
pose of  discovering  objections:  but  he  intimated  that,  if 
no  case  at  all  bad  been  reserved,  they  would  have  done 
w.  Here  the  objections  were  mentioned,  and  at  the 
proper  lime.  In  Regina  v.  St,  Anne  J  Westminster  {a)  j 
die  objection  was  not  mentioned  until  the  motion  for 
»  nile  to  quash,  which  was  too  late.  (The  Court  in- 
^mating  that  it  was  not  satisfied  on  this  point,  the  objec- 
**on$  on  the  face  of  the  order  were  not  gone  into.) 


^^''^  should  be  of  opinion  that  the  examination  was  insufiBcient  on  ihe 
S'^Bds  stated,  or  either  of  them,  the  orders  of  removal  and  of  sessions 
^^  to  be  quashed ;  otherwise  confirmed. 

OomHng,  ia  support  of  the  order  of  sessions,  was  stopped  by  the  Court. 

.  ^HsiftoR,  contra,  cited  Regina  v.  High  Bickington  (S  Q.  B,  790,  note  (a) ). 
L^^nw  J.  How  could  the  pauper  be  in  the  workhouse  without  being 
^^^'Ktahle  ?]  Slie  might  be  a  servant  there.  [Coleridge  J.  It  appears 
*9tbecMe  that  her  husband  had  run  away  and  Icfi  her.]  The  workhou»e 
■■tittdtobe  in  Pretton;  but  it  does  not  follow  that  a  person  tliere  is 
■■iotained  by  that  township.  It  may  be  a  Union  workhouse.  Evidence 
rftlief  by  Pretton  ought  to  appear  on  the  examination.  [Lord  Desman 
C»h  So  it  does.  You  cannot  say  that  some  evidence  does  not  appear.] 
(IWflfcond  objection  was  given  up). 
IW  Curiam  (Lord  Denman  C.  J.,  Paltcsojt,  WUliams,  and  Coleridge  Js.) 

Orders  confirmed. 


(a)  Ante,  p  561. 


(6)  2  Chit,  Bcp,  284. 
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Lord  Denman  C.  J.     We  must  decide  upon  Mr* 
Gr^at^^s's  application  to  be  heard  as  to  objections  n^ 
raised  by  the  case  on  general  principles.    The  certiorari 
was  issued  to  remote  proceedings  had  at  the  session^* 
upon  a  case  applied  for  at  the  sessions,  and  for  tbes^i^ 
purpose  of  obtaining  a  decision  of  the  point  raised  by  thi^ 
case.     And  in  Rex  v.  Guildford  (a)  Lord  EUenbomtig^ 
appears  to  have  felt  the  difficulty  of  travelling  beyoiB  ^ 
the  question  asked  by    the   sessions.     To  enter  upcr« 
the  discussion  of  any  other  would  be  quite  incon$iste«^«^ 
-with  the  object  of  the  writ.     And  it  would  moreover  i^"^ 
terpose  obstacles  in  the  way  of  performing  the  necessa^r7 
business  of  courts,   which  would  become  perfecdy  i^^n- 
tolerable.     The  facility  with  which  Courts  of  Quart  ^Bf 
Sessions  grant  cases  appears  to  me  too  great  already  f^cr 
the  public  convenience,  and  certainly  not  to  require  I  "fc* 
addition  of  other  methods  of  raising  points  on  wbL^i 
cases  have  not  been  granted.     When  a  certiorari  issc^  «s 
to  remove  an  order  of  sessions,  in  my  opinion  that  ord.^p 
and  that  only,  is  before  us.     It  is  true  that,  accordmvjf 
to  the  form  of  the  writ  now  in  use,  the  original  order 
is  also  required  and  brought  up :  and  it  is  true,  alsc^ 
that  in  this  case  the  objections  imputed  to  the  origiei/ 
order  were    very   properly    mentioned    at  the  time  o( 
moving  for  the  certiorari.    But  I  am  by  no  means  sato- 
fied  that  this  practice  with  regard  to  the  writ  is  correct 
Any  real  objection  to  the  original  order  might  have  been 
taken  at  an  earlier  stage.    And  I  may  add  that  the  rigkt 
now  contended  for  is  one  which,  notwithstanding  the 
practice  I  have  mentioned,  never  appears  to  have  been 
supposed  to  exist  until  now.     It  would  be  possible  to 
reject   the   claim  in   this  instance   on    more  summit; 
grounds;  for  I  understand  that  the  original  order  is  not 

(a)  2  Chit.  Rep.  284. 
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efore  us,  a  copy  only  having  been  returned.     But  I    Queen' t  Benek. 

i^UTik  this  is   a  good   opportunity   for   expressing   my       ^         *-' 

opinion  on  the  general  point.  Th«  CIu««n 

Next,  as  to  the  objections  raised  in  the  case.     No     The  Inhabit- 
ants of 
one  can  doubt  the  obvious  purport  of  the  examination.     Hartpuet. 

In  fact  we  had  some  difficulty  in  ascertaining  where  the 

objection  lay.     In  order  to  raise  it,  we  really  have  to 

make  presumptions  against  the  plain  truth.    The  pauper 

Mys  she  received  monthly  relief  "  from  the  parish."     If 

«he  had  said  "  from  the  parish  officers,"  precisely  the 

tune  objection  would  have  been   raised,  namely,  that 

the  money  might  not  have  been  parochial  money. 

Patteson  J.  On  the  first  point,  some  doubt  has 
prevailed  respecting  the  practice.  It  has  indeed  been 
often  decided  that,  when  a  case  is  argued,  this  court 
coold  not,  in  the  course  of  the  argument,  look  at  any 
thing  out  of  the  case.  But  it  is  contended  that,  although 
this  b  so  with  respect  to  the  proceediu'^s  at  sessions, 
J^  the  writ  having  brought  up  the  original  order,  this 
Coort  cannot  fail  to  notice  other  objections  apparent  on 
™e  face  of  it.  This  certainly  seems  an  inconvenient 
Pv^ice;  and,  if  it  exists,  I  think  it  ought  to  be  put  an 
^to.  Whether  such  objection  was  not  taken  at  all 
•^  the  sessions,  or  whether  it  was  taken  and  overruled,  I 
^l^ink,  on  either  supposition,  we  are  bound  to  look  at  the 
^Meand  nothing  else.  The  question  on  the  examination 
'^^ttely  turns  on  the  meaning  of  certain  words,  which  ob- 
^osly  is,  that  the  relief  in  question  was  parochial  relief. 
None  of  the  decided  cases  appears  to  me  to  touch  it. 

WiGHTMAN  J.  concurred. 

Eblb  J.     I  am  of  ,'he  same  opinion  on  both  points. 
/  think  this  examination  means   that   the  relief  was 
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ro/MWtf  viiL  given  at  the  expense  of  the  parish.     Such  is  the  udk- 

'  versal  meaning  of  "  relieved  by  the  parish"  in  ordinary 

The  QoFiK  lancTiiage. 
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The  Inhabit-  Order  of  sessions  confirmed  (4 

ants  of 


IlAKrFURT. 


(a)  Reported  by  H,  Merivale,  Esq. 


Taesdai/,  DoE  Oil  tlic  deuiise  of  WooDHOUSE  ogainst 

February  10th.  ._^ 

Powell. 

On  the  trial  of    XT  JECTMENT  for  lands  in  Radiiorshire. 
theC'onhe  0»  ^l^e  t^al*  before  Rolfe  B.,  at  the  Badn^m 

plaintiff  Summer  assizes,  1844,  the  lessor  of  the  plaintiff  cUirM*' 

claimed  as  a»-  * 

signec  of  a        as  assignee  of  the  residue  of  a  term    for  999  ?«•'•» 

term  of  999  " 

year8.whichwa8  created  in  the  year   1730,  and  adduced  the  following 

traced  from  «/.  , 

A  conveyance  evidence  of  his  title. 
which'^iiT.  as-  1730.  Indenture  of  lease  to  Chnstopher  Week  ^ 

signed  the  term 

to  J.,  more         yyj  }ears. 

befL^ihVtrTa"        ^''^^-  Indenture,  by  which   Catheiine,  staled  to  be 

and  J.  was         widow  and  administratrix  of  the  said  Christopher^  9xA 

shewn  to  have  '  , 

had  possession     another  person,  stated  to  be  his  assignee,  assigned  tfl* 

thenceforward ; 

and  it  was  residue  of  the  term  to  her  son,  Thomas  Weale. 

possession  had         1760.    Deed  poll,  by  which  Thomas  JVealc  BS&ff^ 
claiming**"*^*    ^^  his  sx^iev  Elizabeth  JVcaicj  in  trust  for  his  motbe^J 

through  J. 

down  to  a  time 

within  a  few  years  of  the  trial. 

It  also  appeared  that,  before  the  conveyance  to  J.,  IK  had  released  the  term  to  ^^ 
deed  reciting  the  will  of  E.,a  party  entitled  to  the  term,  under  which  fK  and  Af.  eacfatfcrtn 
an  interest.  Probate  of  the  will  was  not  put  in  ;  and  no  proof  was  given  of  acarch  ^  ^ 
It  did  not  appear  that  IF.  was  not  the  party  entitled  to  the  term,  in  case  of  the  intestacy  rf& 

Held, 

(1.)  That  a  jury  were  not  entitled  to  presume  that  probate  of  such  ^U  as  wasitdlcda 
the  deed  of  release  had  been  granted :  And  therefore  that  the  title  to  the  term  w»  vA 
traced  from  tr,  to  Af. 

(2.)  That,  upon  shewing  cause  against  a  rule  for  a  new  trial,  after  a  verdict  for  the  Wwr 
of  the  plaintiff,  it  was  not  competent  to  him  to  abandon  his  claim  of  the  term,  and  iasMt 
that,  independently  of  the  will,  the  jury  might  presume  an  estate  in  fee  from  the  poi* 
session. 
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lie  said  Catherine,   for  life,  with  remainder  to  the  said  Qmen'i  Bench. 
^lixabeth  Weale.  _^^^ 

1784.  Indenture  between  Eliza   Weale,  stated  to  be      Dotdem. 

WOODHOUSK 

\Vie  widow  of  Thomas  Weale,  of  the  one  part,  and  Alex-  ▼• 

Powell. 
onder  MiUs  and  Mary  Mills  his  wife,  of  the  other  part. 

Tliis  deed  recited  the  last  deed,  and  the  deaths  of 
Catherine  and  Thonias  Weale.  It  then  recited  the 
death  of  Elizabeth  Weale ;  and  that,  before  her  death, 
she  duly  made  and  published  her  will,  dated  22nd  June 
1778,  whereby  she  bequeathed  the  premises  in  question 
unto  Edward,  son  of  Thomas  Weale,  and  directed  the 
writings  thereof  to  be  delivered  to  him  on  his  attaining 
the  age  of  twenty  one  years,  provided  he  paid  to  the 
Mid  Mary  Mills  20/- ;  that  Edward  died  a  minor  with- 
out paying  the  20/. ;  that  thereby  (ns  the  deed  affirmed) 
tkc  estate  had  become  vested  in  Alexander  Mills,  in 
nght  of  his  wife  Mart/  ;  and  that,  in  order  to  prevent 
Ktigation  on  the  part  of  the  said  Eliza  Weale  in  right 
rfher  son  Edward,  the  said  Alexander  Mills  had  agreed 
to  give  her  25/.  in  full  satisfaction.  The  deed  then 
WQtained  a  release  of  the  estate  by  Eliza  Weale  to 
JDexander  Mills. 
1787.  Indenture  by  A.  Mills  and  his  wife,  assigning 

Ae  residue  of  the  term  to  Thomas  Jones. 
1804.    Thomas    Jones    bequeathed     to    his    grand- 

mghter,  who  married  one  Williams. 
1832.  Indenture  of  assignment  by  Williams  to   the 

*s«or  of  the  plaintiff. 
Possession  by    Thomas  Jones  was  proved  from   the 

^of  the  assignment  to  him  until  his  death;  and  by 

his  granddaughter  and  her  husband,  afterwards,  until 

within  a  few  years  of  the  present  action. 

On  behalf  of  the  defendants,  it  was  objected  that  the 
kssor  of  the  plaintiff  had  not  made  out  his  title,  inas- 
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Foiume  viiL    niuch  as  he  had  not  produced  probate  of  the  will  oi 
'___  Elizabeth  Weale^  recited  in  the  deed  of  1784,  norac- 


DoM  dem.      counted  for  the  absence  of  such  probate,  nor  Atwn 

WOODHOUSK  ' 

V'  that  any  search  had   been  made  for  it.     The  learned 

P0WX1.L. 

Baron  held  that  it  was  a  question  for  the  jury  whelhert 

under  the  circumstances,  probate  was  not  to  be  pre- 
sumed. The  plaintiff  had  a  verdict ;  and  leave  was 
given  to  move  to  enter  a  nonsuit. 

E,  V.  Williams^  in  the  following  term,  obtained  a  rale 
nisi  accordingly.     In  last  Michaelmas  vacation, 

Snu/thies  and  /F.  Yardley  shewed  cause  (a).  First 
the  lessor  of  the  plaintiff  had,  by  the  possession,  a 
good  prima  facie  title  in  fee,  even  on  the  suppositioB 
that  he  failed  to  prove  the  will  of  Elizabeth  Wedeih)* 
And,  if  the  objection  taken  on  the  other  side  be  good, 
Eliza  IVeale  had  no  title  under  the  will  of  Elizaielk 
and  her  release  is  not  essential  to  the  title  of  A.  MUlh 
from  whom  the  title  to  the  term  is  deduced  to  the  \eati 
of  the  plaintiff.  If  Eliza  Weale  had  such  title,  she  hi* 
released  it.  If  it  be  said  that  the  deed  of  1784  redtti 
the  existence  of  the  term,  the  answer  is  that  it  also 
recites  the  will ;  and  all  the  recitals  must  be  takod  tog^ 
ther ;  The  Earl  of  Montague  v.  The  Lord  Preston  {c\  D^ 
dem.  Twining  v.  Muscott  {d)^  Com.  Dig.  Evidence  (^i\ 
If  the  fee  came  to  Maty  MillSy  and  her  husband  wtf 
seised  in  her  right,  his  conveyance  to  Jones  is  void- 
able only,    not   void;   Doe  dem.  Collins  v.  fVell€r[e)i 

(a)  December  5th,  1845.  Before  Lord  Denman  C.  J.,  WU&tm  ^ 
Coleridge  Js. 

(6)  The  judgment  of  Uie  Court  renders  it  unnecestary  to  giff  tk 
argument  on  this  point  in  detail. 

(c)  2  Vent.  170.  (d)  12  Af.  ^  W.  83i 

(e)  7  T.  R.  478. 
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tt  dem.  Carter  v.  Straphan  la).     In  I  Preston  Queen'i  Benok. 
acts,  [X  11.  (2d  ed).,  it  is  said:  ''as  orten  as  a 


'or  a  term  of  years,  the  creation  of  the  term  wtodhoum 
e  shewn  from  the  original  deed  or  will,  if  it  be  p  ^' 
nee;  or  if  the  deed  creating  the  term  be  lost, 
ion  of  the  term  should  be  stated  fix>m  the  re- 
found  in  the  more  ancient  deeds."  Secondly, 
were  properly  told  *  that,  possession  being 
hiey  were  at  liberty  to  presume  all  that  was  ne- 
D  the  possession  :  if,  therefore,  it  be  necessary  to 
title  to  the  term  to  the  lessor  of  the  plaintiff, 
been  done.  Probate  may  be  presumed  here,  or 
'  administration.  In  Earl  dem.  Goodwin  v.  Bax' 
was  held  that  a  jury  were  rightly  recommended 
ne  mesne  assignments,  where  an  original  lease 
m  was  produced,  and  long  possession  proved : 
ise,  with  others  to  the  same  effect,  is  cited  in 
.^  9I4>  (Sd  ed.),  note  {c).  Here  the  learned 
id  not  go  so  far  as  to  recommend  the  presump- 
left  the  question  in  the  hands  of  the  jury.  In 
I.  EberaU  v.  L(me{c)  surrenders  and  admit- 
'  a  copyhold,  which  are  acts  of  a  Court,  were 
1  in  favour  of  a  long  possession,  though  the 
I  evidently  been  searched  and  no  such  pro- 
appeared.  So  admittance  is  presumed  from 
pt  of  rent  by  the  lord ;  Blunt.y.  Clark  (d).  In 
T.  Knott  {e)  the  doctrine  of  such  presumption 
down  in  very  broad  terms.  In  Goodtitle  dem 
V.  Duke  of  Chandos  {g)  the  Court  recognised 

■SP.  fOl.     On  tins  point  note  (9)  to  WoOon  ▼.  H^^  S  ffmi, 

t  WM  cited  on  the  other  side. 

BL192B.  (c)  ia.BL^i6» 

.  61.  (9d  ed.},  where  Frosweil  ▼.  IFeleh,  I  BoU.  Bep*  415.,  U 


VR.  914.  (g)  2  Bwr.  1065. 

II«  — N.  a.  QQ 
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DoK  dem. 

WoonHocsK 

▼. 

PowiLL, 


roiume  viiL    the  principle  of  presuming  recoveries,  under  drcam- 
'__  stances^  though  they  would  not  there  allow  such  a  pre- 
sumption from  mere  lapse  of  time. 

E.  V.  Williams  and  Davison^  contra  (a).  It  is  Dd 
necessaiy  to  enquire  whether  the  lessor  of  the  plamtifl 
can  shew  a  title  in  fee,  because  at  the  trial  his  coDOse^ 
claimed  merely  in  respect  of  the  term  through  the  wiH 
The  only  question,  therefore,  is  whether  his  title  to  thf 
term  is  made  out :  and  that  depends  upon  the  questioc 
whether  the  probate  of  the  will  of  Elizabeth  Weak^  re- 
cited in  the  deed  of  1784,  can  be  presumed  from  pos- 
session of  the  premises.  Now  possession  raises  a  pr^ 
sumption  on  the  ground,  only,  that  it  shews  the  non- 
interference of  adverse  parties,  and  therefore  negatives 
the  right  of  an  adverse  party,  and  so  leads  to  the  infer- 
ence that  whatever  was  necessary  to  the  right  of  th^ 
party  insisting  on  the  presumption  did  exbt.  That  h 
inapplicable  to  a  case  where  there  can  be  no  advefv* 
party.  If  probate  of  the  will  was  not  granted,  that  gives 
no  other  party  a  right  to  the  term:  it  is  a  mere  breadi 
of  a  fiscal  regulation.  No  one  was  interested  in  taking 
out  administration  in  default  of  probate.  The  parties 
here  in  possession  are  not  shewn  to  be  other  than  tho^i 
who  would  have  had  the  beneficial  interest  under  socS 
administration.  [Lord  Z)^;7ia;}  C.  J.  In  Macdon^aU'T 
Furrier  (b)  an  enrolment  of  a  tithe  award  was  presamecl 
where  the  usage  of  paying  tithe  was  shewn.]  There  aearti 
had  been  made  (c) :  in  this  case  there  should  at  any  raC> 
have  been  a  search  for  the  probate;  or,  if  the  will  \^ 
abandoned,  there  should  be  proof  of  search  for  letters 
of  administration.     The  doctrine  of  presumption  is  nor 

(o)  They  were  heard  on  February  10th,  in  this  ▼acfttion. 

(6)  2  Dow,  ^  a.  135.  (c)  2  Dov.  j-  {X  149. 


T. 

POWILL. 
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w^^li  narrowed.      It  has  been  said  that  an  act  of  Par-  ^To.f""*^** 
!•                                                                                                                      1  o4o» 
»»*Hent  will  be  presumed :  but  that  suggestion  is  strongly  

«>nnnented  on  in  Begina  v.  The  Chapter  of  Exeter  {a),  w^'dh^i 
Probate  is  the  act  of  a  court  of  high  jurisdiction : 
^re  is  no  analogy  between  such  a  court  and  a  cus- 
toiary  court:  in  the  case  of  the  latter,  much  less 
Mdemn  evidence  of  acts  is  admitted,  as  appears  from  Doe 
dem^  Priestiey  v.  CaUoway  (b) :  the  rolls  are  not  records, 
and  may  be  contradicted  ;  Towers  v.  Moor  (c).  But  a 
probate,  even  in  the  temporal  Courts,  is  conclusive  evi- 
dence of  the  executorship  and  will ;  Allen  v.  Dundas  {d). 

Lord  Denman  C.  J.  We  need  not  enter  into  the 
question  of  presumptions,  either  generally,  or  with  re- 
spect to  acts  of  parliament,  or  documents :  for,  under 
the  circumstances  of  this  case,  there  was  no  evidence  of 
tide  at  all,  according  with  the  claim  put  before  the  jury, 
unless  the  term  created  in  1730  was  accounted  for,  and 
•wwn  to  be  in  Alexander  Mills^  the  party  who  conveyed 
to  Janes.  That  could  not  be  done  without  enquiring  for 
^  probate  of  the  will.  The  possession  of  Mills  might 
'^accounted  for  by  supposing  him  to  have  held  either 
^  ^bt  of  his  wife  as  heir,  or  in  the  character  of  as- 
fiee  of  the  term  through  the  will.  Probate  was  not 
'l^ccssary  to  account  for  his  possession  in  either  cha- 
'■cter.  But  what  he  conveys  to  Jones  is  the  term; 
^bich  renders  the  objection  fatal ;  inasmuch  as  his  right 
to  make  such  a  conveyance  could  be  shewn  only  through 
tas  act  of  the  Ecclesiastical  Court,  which  act  is  not 
P'^ed,  nor  is  any  thing  shewn  inconsistent  with  such 
^  never  having  taken  place. 

(a)  IS  A,  f  E.  .512.  532.  (6)  6  ^.  ^  C  484. 

(c)  2  Vtm.  98.  (d)  3  T.  R.  125. 

8S  2 


▼. 

POWILL. 
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Fohme  Fill.       W1LUAM8  J.  (a).    The  cases  on  which  Mr.&wflf^ 

1S46  ^ 
1^  relies  as  to  presumption   in  favour  of  title  are  co*-'* 

^^wD^s'i    'ected   in   many  places,  and  particularly  in  Bead  '^^ 

Brookman  {b).     The  presumption   in  such  cases  res^ 

upon  possession  being  shewn  of  such  a  nature  as 

quired,  to  authorize  it,  something  like  that  which  is  pr 

sumed,  whether  grant,  recovery,  or  some  other  step. 

it  rests  entirely  on  the  nature  of  the  possession.    If         : 

be  a  possession  such  as  may  be  otherwise  accounted  ib^^i 

and  where  the  possession  is  as  likely  to  have  taken  plm.^c: 

independently  of  the  fact  which  is  sought  to  be  p^«-^ 

sumed  as  through  it,  the  ground  for  the  presumpt^c^^ 

fails.     Here  the  possession  of  Jonei  and  Mills  wan  I</ 

have  equally  taken  place,  whether  probate  had  or  1i^«/ 

not  been  granted. 


Coleridge  J.   I  am  of  the  same  opinion.     We  1 
get  rid  of  the  suggestion  that  Milk  had  a  freehold  £0 
right  of  his  wife,  from  which  Jonei^  title  was  derifcd  ^ 
for  the  case,  on  behalf  of  the  lessor  of  the  plainli^*» 
was  launched  as  a  claim  to  a  term  derived  from  WXk  ^^ 
owner  of  the  term.     Then,  in  tracing  the  title  to  th^^ 
term,  a  link  appears  to  be  wanting;  and  the  questi^'^ 
is   whether,   from  long  possession,  we  can,  not  oraVj 
presume  the  existence  of  that  which  is  wantbg,  iHi' 
also  account  for  its  not  being  proved.     Where  a  po^ 
session   is   unlawful   in  default    of  a    particular  W 
having  taken  place,  we  may  perhaps  presume  the  fief 
from  the  possession.     But  here  the  possession  has  i 
along  been  in  the  party  who  would  have  possessed  b 
there  been  no  probate.     No  one  had  an  interest  vb' 
would  raise  a  dispute.     For,  had  any  one  disputed 
title  to  the  term,  the  party  had  nothing  to  do  bv 

(<i)  Poltowit  J.  WM  absent.  (&)  S  7.  A.  151. 
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***^  out  probate  in  order  to  defeat  the  rival  claimant.    Queen's  Bench 

^^f^n  if  there  were  ground  for  a  presumption,  that  can    '___ 

^  introduced  only  as  secondary  evidence  after  proof     po«  <*«»"• 

f  WOODHOUSE 

^  search.     Nothing  of  the  kind  is  done  here.     If  this  ▼• 

n*»—  •  Powell. 

Pi^umption  could  avail,  I  do  not  see  why  any  link  in  a 
^^se  might  not  be  missed  which  it  was  inconvenient  to 
SQp{)ly ;  and  leases  or  conveyances  in  fee  simple  be  at 
^'Oce  presumed  from  tlie  mere  fact  of  possession. 

Rule  absolute. 


Ford  against  William  Thomas  Dornford,      Wednesday. 
Executor  of  Thobcas  Dornford.  *     ry  2t 

BL  SSUMPSIT  for  35/.  Ss.  Ad.  for  use  and  occupation   a  discharge 

of  premises  by  the  deceased,  work  done,  and  money  il>"vent  Debiora' 
paid,  for  deceased,  and  on  an  account  stated  between  Act  cannot  be 

'  '  given  in  eri- 

plaintiff  and  deceased,  and  an  account  stated  between  *^*»^«  ".n<i«r  • 

replicauon  of 

plaintiff  and  defendant.     Pleas:   1.  Non  assumpsit:  2.  Nil  debet  to  a 

^  plea  of  set-oir, 

«et  off  for  100/.,  money  lent  and  advanced  and  money  but  must  be 

P^cl  by  the  deceased  in  his  life-time  to  and  for  plaintiff,  pUed. 

*>d  on  an  account  stated  between  deceased  and  plaintiff.  Pattern  f^ 

^plication:   1.  To  the  first  plea,  similiter  a  2.  To  the  ^^i^^)*'^.  1 1 * 

*®<5ood    plea,   that   plaintiff   was   not   indebted    to    T.  ''OUeMbVmg 

»  •  persons  sued 

^^^^9yi/ord  at  the  time  of  his  decease,  nor  was  he,  the  for  any  debt 

•       "^  with  respect  td 

''^   plaintifl^  at  the  commencement  of  this  suit,   nor  which  they  are 

it  U  .     1   1        1  1    /»      i  r  entitled  to  th* 

"  **e  now,  mdebted  to  defendant  as  executor  as  atore-  iwjnefitofthe 

••Sd,  in  manner  and  form  &c.  ^Uraiiy  that 

On   the  trial,   before  Lord   Denman  G  J.,    at   the  ^I.^J/j;^'*"'^ 

^"^Hdon  sittings  after  Hilary  Term  1845,  thcf  plaintiff  J^^'*^'^/"jf  ^^^ 

Foposed  to  prove,  under  his  replication  to  the  plea  of  order  of  adju- 
dication, *•  and 
sciH)fi^  that  he  had  been  discharged  under  the  Insolvent  that  such  order 

remains  in 
ftm,  without  pleMUog  any  other  matter  specially,"  extends  to  the  replication  to  a  plea  sct^ 
lii^offabyftfcbdebt 


Q.B. 
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*^  *^  plea  of  set-off;  for  that  statute  does  not  destroy  the  Queen's  Bench. 

^^bt,  but  the  remedy  only.     The  point,  therefore,  is  not  ' 

dimply  one  of  pleading,  but  raises  the  question  whether         ^°*" 
'"^  point  of  law  the  right  to  set  off  a  debt  is  extinguished     Dornford; 
^y  the  debtor's  discharge  under  the  Insolvent  Debtors' 
Act:  if  it  be  so,  this  replication  must  be  good.     But  it  is 
plain  that  a  8et'K)ff  cannot  be  made  available  unless  of  a 
debt  for  which  there  is  a  right  of  action;  such  must  be 
Ae  meaning  of  the  expression  "  mutual  debts  **  in  the 
Statute  of  Set-off,  2  G.  2.  c.  22.  s.  IS. ;  debts  which  can 
'>e  mutually  enforced.    [^Patteson  J.  referred  to  Solomons 
^*  Lyon  (at).]     That  was  a  case  where  the  replication 
^as  held  bad  on  the  ground  that  part  of  it  referred 
DJatter  of  record  to  the  cognizance  of  a  jury ;    but  it 
^ay  be   questioned  if  in  any  case  a  special  form  of  re- 
plication has  been  held  necessary  where  the  debt  set  off 
^«^  on  simple  contract.     Broram  v.  Datibeny[b\  Jackson 
^*  Hobinson  (c)   and    Harvey  v.   Hoffman  {d)  shew  that 
payment  may  be  proved  under  this  replication,  though 
^  Could  not  under  the  form  nunquam  indebitatus. 

-£•  y.  Williams^  contra.  The  replication  denies  the 
^istence  of  the  debt,  and  in  so  doing  contravenes  the 
•otliorities.  The  judgment  in  Chappie  v.  Durston  (c) 
^as  not  founded  on  the  peculiarity  of  the  defence  of  the 
S(Atute  of  Limitations  :  the  Court  there  adopts  the  doc-> 
^ne,  that  the  same  principles  must  be  applied  to  the 
'Hf^Ucation  which  would  have  governed  a  plea  before 

"*^  New   Rules;   as  to   which   principles   Dircham  v« 

^^'ghton{g)  is  an  express  authority.     (He  was  stopped 

^  the  Court) 

(a)  1  Eatf,  370.  {h)  4  Dowl.  P.  C.  585. 

(c)  8  Dowf.  P,  C,  6'2'2,  (d)  2  DowL  P.  C,  N,  S.  683. 

(e)  1  aiJ.l,  (g)  10  Bing,  11. 
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rwitmc  rut.    .  Lord  Denman  C.  J.     I  ceitainly  thought  at  the  trial 

1  o  a  i;* 

thtX  this  reply  might  have  been  given  in  evidence  under 
t^oB*  the  general  form  Nil  debet:  but  I  am  now  convinced 
DvmxroiB.  that  the  view  I  then  took  was  not  correct}  and  Chapfit 
v.  Durston  (a)  appears  to  me  an  authority  to  that  effect, 
whether  the  statutory  provision  of  1  &  2  Fid.  c.  110. 
5.  91.  applies  to  the  plea  only,  or  to  the  replication  also. 

Patteson  J.  Although  the  replication  is  not  ex- 
pressly mentioned  in  staU  1  &  2  Plct.  c.  110.  s.  91.,  I 
think  the  word  *^  plead"  in  that  statute  probably  includes 
replication.  If  this  be  so,  the  hardship  and  difficulty  of 
pleading  the  proceedings  under  the  Insolvent  Debtors' 
Act  at  full  length  are  obviated,  and  the  statutory  form 
may  be  adopted.  But,  with  reference  to  the  point  ioi* 
mediately  before  us,  the  case  of  Chappie  v.  Dursion  (a) 
appears  to  put  the  plea  of  set-off  on  the  same  footing  aa 
a  new  declaration:  and  thus  Bircham  v.  Creigiion {b)f 
shewing  that  a  discharge  under  the  Insolvent  DebtOR»* 
Act  could  not  have  been  proved  before  the  New  Rules 
under  Nunquam  indebitatus  or  Nil  debet,  becomes  a 
case  in  point. 

Williams  J.  The  fallacy  of  the  argument  for  die 
plaintiff  consisted  in  the  position  that  the  debt  is  ex- 
tinguished by  the  discharge :  that  position  failing,  i^ 
becomes  clear  that  such  discbarge  could  not  be  given  in 
evidence  under  the  replication  Nil  debet.  It  is  a  juster 
view  that,  in  analogy  to  the  case  of  the  Statute  d 
Limitations,  the  remedy  only  is  extinguished. 

Coleridge  J.  concurred. 

Rule  absolute  (e)i 

(a)  1  C.  4  J.  1.  (6)  10  Bingh.  lU 

(c)  Reported  by  H.  MerivaU,  Esq. 
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Q%teen*8  Bench. 
1846. 


OEBN  against  The  Midland  Kailway 
Company. 


February  ISth. 


am  Vamells,  was  brought  up  by  certiorari. 


3NER'S  inquisition,  touching  the  death  of  A  coroner',  in- 

^  '  °  quisition  touch- 

ing the  death  of 
v.,  found,  as  to 

luisition  purported  to  be  taken  in  the  parish  the  cause  of 
in  the  county  of  Notttngham^  on  the  22nd  certain  locomo- 
8  Vid.j  1844,  and  at  adjournments.     The 


/hich  the  Court  decided  arose  on  the  state* 
e  cause  of  death,  which  was  as  follows, 
heretofore,  to  wit  on  ^  &c.,  "  at"  &c.,  "  a 


engine  num- 
bered 48, . 
witli  a  certain 
tender  attached 
thereto,  and 
worked  there- 
with, and  also 

ioniotive  steam-engine  numbered  48,  with  a  with  divers,  to 

ider  attached  thereto,  and  worked  therewith,  riages.  used  for 

ith  divers,  to  wit  three,  carriages  used  for  the  of^pasmgers^^ 

I  of  passengers  for  hire,  on  a  certain  rail-road  ^^rtailTraU^road 

ay  called  «  The  Midland  Railways\a)  there  °;,STy]^%^, 

d  which  said  carriages  respectively  were  then  '"^  Railways 

•^  there  shuate, 

attached  and  fastened  together,  and  to  the  and  which  said 
r,  and  were  then  and  there  propelled  by  the  spectiveiy  were 

,,.,.,,  then  and  there 

lotive  steam-engine,  and  which  said  locomo-  attached  and 
-engine,  tender  and  carriages  were  then  and  g^her^I^to 
ing  and  travelling  along  the  said  rail-road  or  inVwercTufeni* 
towards  the  town  and  county  of  the  town  of  •"*}  '!****  P"^<*- 

''  pel  led  by  the 

n:  And  the  jurors  aforesaid,  upon  their  oaths  snid  locomotive 

steam-engine, 
one/  which  said 
tKuengine,  tender  and  carriages  were  then  and  there  moYing  and  travelling 
I  railroad  or  tram -way  towards  the  town  and  county  of  the  town  of  Not- 
d  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  say  that,  whilst 
le  time  that  the  same  locomotive  **  &c.,  averring  a  collision  with  a  train  in 
travelling,  and  ascribing  his  death  to  the  collision,  but  not  so  as  to  be  intel- 
it  the  earlier  part  of  the  finding. 

i|iiashed  the  inquisition,  holding  that  the  words  **  and  which  said  locomotive 
r  and  carriages  '*  could  not  be  rejected  as  surplusage  for  the  purpose  of  ren- 
CTious  words  sensible. 

(a)  Sic. 
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Volume  VIJL    aforesaid,  do  further  say  that,  whilst  and  during 
'        time  that  the  same  locomotive  steam-engine,  tender  i 


The  QuiiM     carriages  were  so  moving  and  travelling  along  the  s 
The  Mii>i.AND    rail-road  or  tram-way,  a  certain  other  locomotive  ittea 

llailway  Com-  *^ 

puny.  engine,  numbered  25,  with  a  certain  other  tender 

tached  thereto,  and  worked  therewith,  and  propell 
thereby,  with  divers,  to  wit  five,  other  carriages,  oa 
for  the  conveyance  of  passengers  for  hire,  and  then  a 
there  respectively  fastened  together,  and  attached  ai 
fastened  to  the  said  last  mentioned  tender,  and  in  o 
of  which  said  last  mentioned  carriages,  to  wit  t 
carriage  nearest  but  one  to  the  said  last  mention 
tender,  the  said  William  Vamells  was  then  and  the 
a  passenger,  and  was  then  and  there  riding  in,  ai 
being  carried  and  conveyed  thereby,  were  then  m 
there  moving  and  travelling  upon  and  along  the  sb 
rail-road  or  tram-way  in  a  direciion  from  the  said  toi 
and  county  of  the  town  of  Nottingham^  towards  the  sfl 
first  mentioned  locomotive  steam-engine,  tender  ai 
carriages;  and  that  the.  said  first  mentioned  locomoti 
steam-engine,  tender  and  carriages,  and  the  said  second 
above  mentioned  locomotive  steam-engine,  tender  ai 
carriages,  being  then  and  there  so  respectively  movii 
and  travelling  upon  and  along  the  said  rail-road  • 
tram-way  in  opposite  and  different  directions,  then  oi 
there,  accidentally,  casually  and  by  misfortune,  can 
into  violent  and  forcible  contact  and  collision  ;**  &c-  T 
inquisition  then  went  on  to  ascribe  the  death  of  Vamt 
to  injuries  caused  by  the  collision  ;  and  found  a  verdi 
of  accidental  death,  levying  a  deodand  {a)  on  bol 
engines  and  all  the  carriages,  as  respectively  moving  i 

(a)  See,  since,  sUt.  9  &  10  net.  c  e2» 
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Jie  death ;  and  found  ihem  to  be  ihe  property  of  die  <?««»«**  ^««cA, 

jMlanrf  Railway  Company.  ' 

Several  objections  to  the  inquisition  were  taken  :  but     ^'®  Qu«n 

iUtt  sufficient  to  state  the  following  (a).  The  Midland 

°  ^    '  Kailway  Com- 

7.  ^  That  it  does  not  appear  by  the  said  inquisition  pany. 
vith  sufficient  certainty  that  the  carriage  in  which  the 
«id  W.  V.  was  travelling  collided  or  came  into  contact 
with  any  other  carriage,  tender  or  locomotive  engine ; 
iod  it  is  not  alleged  in  or  by  the  said  inquisition  in 
wbat  manner  or  by  what  means  the  collision  or  coming 
ioto  contact  of  the  other  carriages,  tenders  and  locomo- 
^  engines  mentioned  in  the  said  inquisition  caused 
cithtt  the  last  mentioned  carriages,  locomotive  engines 
ttd  tenders,  or  the  carriage  in  which  the  said  William 
y^ndls  was  travelling,  to  move  to  the  death  of  the 

»d  w.  vr 

In  last  Michaelmas  term  (&), 

^Vaddingtan  shewed  cause  (c).  The  accident  suffi- 
^KDtly  appears,  from  the  inquisition,  to  have  been  oc- 
casioned by  the  collision  of  the  train  in  which  the 
deceased  was  travelling  with  the  locomotive  engine  and 
^  first  mentioned,  unless  the  inquisition  is  rendered 
"*nsible  by  the  error  in  the  language.     The  words 

A  certain  locomotive  steam-engine  numbered  48  "  are 

V*)  Tbe  case  was  argued  on  other  points,  which  it  is  not  thought  iie 
^'•'y  to  notice. 

(*)  Notemier  8th,  1845.  Before  Lord  Denman  C.  J.,  WiUiams,  Cote- 
^nsiA  Wighimtm  Js. 

(^)  A  question  arose  as  to  the  proper  order  of  proceeding.  The  Court 
P^'^itted  two  counsel  to  be  heard  in  support  of  tlie  rule,  and  also  allowed 
vccoQiiflel  opposing  it  to  reply  ;  but  said  that  this  must  not  be  taken  aa 
'  P'Bcedent  Reference  was  made  to  Regina  v.  Brownkm^  W  A,  i^  E. 
''^;  Regina  v.  The  Great  Jra^tcrn  Railway  Compavy^  3  Q.  /?.  333.  ; 
Bf^  V.  n'cU,  1  Q.  IL  8'J&'. 
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Foiume  Fill,    followed  bjT  iio  verb,  as  the  sentence  is  now  framed. 
'___  But,  by  rejecting  the  unnecessary  words  "  and  which 


The  QuxKir     g^^j j  locomotive  Steam-engine,  tender  and  carriages,"  the 
The  Midland    sentence  will  ffive  the  meaninir  which  it  was  evidently 

Railway  Com.  ©  O  ^ 

pany.         intended  to  convey.     In  1  Stark,  Cr.  Pi.  247  (Snd  ed.) 
it  is  said :  *^  It  frequently  happens  that  an  avermeDt' 
[which]  ^*  is  faulty,  because  it  is  either  inconsistent  wkb 
the  fact,  or  is  repugnant  to  other  parts  of  the  indict* 
ment,  or  is  in  itself  insensible  and  absurd,  will  not  be 
fatal.     For,  according   to   the   salutary  and  equitable 
maxim,  ^  utile  per  inutile  non  vitiatur  ;*  and  the  geneial 
rule  is,  that  if  the  defective  averment  might,  widioQt 
detriment  to  the  indictment,  have  been  vAoU^  omittedy 
it  shall  be  considered  as  surplusage,  and  disregarded.'* 
In  Rex  V.  Morris  (a)   an   indictment  charged  ^  tbat 
Francis  Morris "  received  stolen  goods,  •*  he,  the  sikl 
Thomas  Morris^^*  knowing  them  to  be  stolen:  the  wonb 
"  the  said  Thomas  Morris  "  were  rejected  as  surplostge^ 
though  they  in  fact  introduced  a  repugnancy.    Lord 
ElLenborougVs  language,  in  Rex  v.  Stevens  4*  ^P'^l^^ 
goes  quite  as  far  as  is  required   for  this  case:  and  b^ 
refers  to  2  Hal.  PL  C.  198.     Further,  the  objectioo    »• 
met  by  stat.  6  &  7  Vict.  c.  83.  s.  2.,  which  enacts  ih^^^ 
no   inquisition    shall  be   quashed   for  want  of  cert»i** 
words)  **  nor  for  the  omission  or  insertion  of  any  od^^^ 
words  or  expressions  of  mere  form  or  surplusage." 

M.  D.  Hill  and  K.  Macatday,  contra.     The  staW^ 
removes  no  technical  defects,  except  those  specified' 
and  the  Court  will  not  be  astute  in  supporting  a  pro^ 
ceeding  of  this  kind.     The  word^  in  question  are  not 
surplusage :  if  every  thing  is  to  be  called  so,  the  < 


(a)  1  Leach,  C.  C  109.  (4th  ed.).  (S)  5  BvM,  S41Se0i 
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of  which  would  make  an  incorrect  record  correct,  (Hi«m'«  Bench. 
It  limit  can  be  assigned  to  the  alteration  of  the  sense 


he  instrament?    Here  the  passage  which  it  is  pro-     '^^^  Ji«»«ii 
led  to  alter  is  a  necessary  part  of  the  description  of  I^iJIJ^i^ 
''  manner  in  which  the  death  occurred.     In  Rex  v.        P«>7* 
WTis  {a)  the  indictment,  after  the  words  were  rejected, 
Qtained  all  the  material  averments.     The  words  re- 
ted  were  insensible,  because  they  purported  to  refer 
something  when  there  was  nothing  to  which  they 
uld  refer:  but  here  thts  words  ^^  which  said  locomo- 
e**  &C.  distinctly  and  consistently  refer  to  the  words 
eoeding,  •*  a  certain  locomotive "  &c.     By  the  pro- 
^  omission,  the  nominative  case  which,  as  the  sen- 
^  now  stands,  is  connected  with  no  verb,  would 
ninence  a  distinct  and  new  assertion.  But,  if  the  whole 
2se  is  omitted,  the  inquisition  becomes  unintelligible. 

^Mingfonj  in  reply.    No  new  averment  is  intro- 

^  :  the  part  which  follows  the  clause  in  question 

'icDtly  shews  that  the  clause  itself  was  intended  to 

"^hat  which  it  would  aver  if  the  proposed  omission 

made. 

Cur.  adv.  vult* 

^^rd  Denman  C.  J.  now  delivered  the  judgment  of 
Cliourt 

liis  inquisition,  after  a  statement  to  which  many 
^^^ons  have  been  taken,  alleges  that  *'  a  certain  loco- 
^Te  steam-engine  numbered  48,  with  a  certain  ten- 
^  attached  thereto,  and  worked  therewith,  and  also 
^  divers,  to  wit  three,  carriages  used  for  the  convey- 
^ce  of  passengers  for  hire,  on  a  certain  rail-road  or 

(a)  1  Uach,  C.  C.  109« 
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Foiunu!  vjiL    tram-way  called  <  The  Midland  Bailwmfi  *  there  sbmte, 
and  'which  said  carriages  respectively  were  then  and 


The  QuMH     ^i^gpg  attached  and  fastened  together,  and  to  the  nid 

uIlii^"*Com-   ^"^^'■>  ^"^  ^^^^  ^^^^  ^^^  there  propelled  by  the  aiid 
puy-         locomotive   steam-engine,  and  which   said  looomotlTe 
steam-engine,  tender  and  carriages  were  then  and  there 
moving  and  travelling  along  the  said-  rail-road  or  tnn- 
way  towards  the  town  and  county  of  the  towu  of  Vd' 
tingham  : ''  and  then,  with  nothing  intervening,  comes  a 
distinct  allegation,    *'  And  the  jurors  aforesaid,  npoo 
their  oaths  aforesaid,"  and  so  on.     We  think,  withoot 
entering  into  any  other  objection,  that  this  will  not  do. 
We  were  desired  to  reject  certain  words  as  sarplnage, 
and  consider  the  inquisition  as  if  they  were  not 
tained  in  it,  as  in  Rex  v.  Morris  {a).    But  there  area' 
words,  in  this  inquisition,  by  rejecting  which  that  MB 
tence  can  be  made  intelligible.     It  is  a  nominative 
without  a  verb.     The  subject  is  described;  but 
is  predicated  respecting  it     We  cannot  supply  bf 
jecture  something  more  which  the  jury  intended  to 
but  have  not  found.    Possibly  the  omitted  or  soj 
part  might  have  shewn  facts  disproving  the  condn^Tpe 
arrived  at. 

Inquisition  quAs'Vna/. 

(a)  1  Leach,  C,  C.  109.  (4th  ed.> 


IX.  VICTORIA.  593 

Queen* s  Bench. 
1846. 


Page  against  Hatchbtt. 
jT^BlS  cause  was  tried  before  Wightman  J.  at  the  Mid-  l>eclaration  for 

"^       ji  •    •  r        t  r    1  obstructing  a 

amex  sittings  after  last  Michaelmas  terra.     A  ver-  wharf  of  which 
d'Ct  was  found  for  the  plaintiff,  with  liberty  to  move  to  possessed  T 
enter  a  verdict  for  the  defendant.  ^^^^  p'^t^"^ 

In  last  term  (a).  Sir  F.  Kelly,  Solicitor  General,  moved  thereom*"*" 
to    enter  the  verdict  accordingly,  or  for  a  new  trial.  ^  Plaintiff 

-»j^  ^  ''  having  proved 

^  Oe  nature  of  the  action,  and  the  point  made,  suffi-  *»»^y  y**"^ 

general  user, 

<^otly  appear  from  the  judgment.  defendant 

proved  that. 
Cur.  adv.  xmt.    thirty  years 

before  the  trial, 
the  parties 

Lord  Denman  C.  J.,  in  this  vacation  {Febinmty  12th),  JSff^,l7^. 
felivered  the  judgment  of  the  Court.  *^*^,  ^^^  accepted 

_  .^       o  a  Wsae  of  ad- 

This  was  an  action  on  the  case;  and  the  declaration  joining  land, 

containing  a 

contained  two  counts.    The  first  stated  that  the  plaintiff  grant  of  the  • 
was  possessed  of  a  wharf,  and  that  the  defendant  ob-  land  in  ^ues- 
HTucted  the  access  to  it.     The  second  was  in  trover.         same  had  been 
The  defendant  pleaded  to  the  first  count  that  the  {lyXll^cST'' 
plaintiff  was  not  possessed  of  the  wharf  as  alleged:  but  j^asawpitand 

'  "  for  laying  tim- 

Ae  jury  found  that  he  was.  b**"- 

^j*  ...  ^^^*^  ^*^ 

The  plaintiff,  in  support  of  his  allegation  of  possession  the  jury  might 

^    ihe  wharf,  proved  user  by  those  under  whom  he  from  the  ge- 

^ined,  and  himself,  for  more  than  sixty  years.     The  u^at  pUintiff 

^idence  of  user  was  indeed  so  strong  that  the  Solicitor  ^f^heTand  ab- 

Geaeral  admitted,  both  at  the  trial  and  in  moving  for  »pJ"tely  at  the 

'  °  time  referred 

^^  rule,  that  the  plaintiff  had  made  out  a  prima  facie  t® »"  t'*® 

^  ^  pleadings. 

€*^  which  would  entitle  him  to  a  verdict  upon  the  issue 

(a)  January  13.  1846.     Before  Lord  JDenman  C.  J.,  PtUleson,  Cole- 
W^geand  Wightman  J  b. 
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yolunu!  VJIL 

1846. 

Paoi 

V. 

Hatch  KTT. 


of  Not  possessed^  unless  rebutted ;  but  he  ofiered 
dence,  which  he  said  was  conclusive  against  the  plaints  ^^ 
and  left  him  no  case  for  the  jury.     He  put  in  the  Ic^  *»^ 
lease  from  the  Cad(^an  family  to  those  under  wba^  ^^^ 
plaintiff  claimed.     It  was  a  lease,  in  1816,  of  oerta.  5sa 
premises  in  the  neighbourhood,  together  with  the  use    ^of 
the  stairs  and  the  piece  of  waste  ground,  the  wharf     Sn 
question,  as  the  same  had  theretofore  been  used  by  t'Si^c 
lessees  as  a  sawpit  and  for   the  laying  timber  iipc»Ki« 
This  lease,  it  was  said,  gave  a  mere  easement,  and  Ai^ 
proved  the  plaintiff's  assertion  that  he  was  possessed    of 
the  wharf,  and  entitled  the  defendant  to  a  verdict  upc^n 
the  plea  of  Not  possessed. 

We  are,  however,  of  opinion  that  upon  this  issue  the 
demise  of  the  use  of  the  close  for  a  particular  purpose 
was  not  inconsistent  with  the  plaintiff's  assertion  of  pt^^ 
session  generally,  nor  conclusive  against  the  prim£  &eme 
case  of  the  plaintiff  from  user  for  all  purposes  to  wki^k 
the  lessees  chose  to  apply  it. 

This  was  the  only  point  made  as  to  the  first  oooc^  ^ 
With  respect  to  the  count  in  trover,  several  points  vew^ 
made.     With  respect  to  them  we  think  a  rule  sboal^' 
be  granted,  unless  the  plaintiff  will  consent  to  tlbuA^ 
that  count.     If  he  will  not,  then  a  rule  must  be  gnnted 
as  to  the  point  raised  with  respect  to  that  count 

Rule  refused  as  to  the  issue  on  Not 


*3S 


The  verdict  on  the  second  count  was 
afterwards  abandoned. 
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KROW  and  Another  against  Arnatjd. 

.     The  first  count  charged  that,  whereas,  here-  Stat  9  G.  4. 

c  60.,  repealing 

re,  and  after  the   passing  of  an  act  &c.  {5  fa  6  certain  acts 
€.  14.))  entided  '^  An  act  to  amend  the  laws  for  duties  on 
Ttalion  of  corn,"  and  before  the  Thursday  next  f^'plfr^fo" 
the  date  of  the  passing  of  the  said  act,  to  wit  ?^^*J^""Jjf^^ 
1842,  a  large  cargo  or  quantity  of  goods,  that  Kingdom,  im- 

posed  new 

a  cargo  of  wheat,  to  wit  88j  quarters  of  wheat,  duties,  to  be 

graduated  ac- 

value,  to  wit  400/.,  belonging  to  plauUiffs,  of  cording  to 

111  n       n       '  .       «  the  average 

^th  apd  produce  of  a  foreign  country,  to  wit  ot  price  o£  British 
ras,   by  plaintiffs,   lawfully   imported  into  the  average  was  to 

be  certified  by 
the  comptroller 

who,  for  Uiat  purpose,  was  to  strike  a  six  weeks'  average  on  the  prices  for  the 
IS  ascertained  from  returns  for  that  week  transmitted  to  him,  and  the  averages 

him  in  the  five  preceding  weeks. 

ttoms*  Act,  S  &  4  IF,  4,  c.  56.,  in  the  table  of  duties  inwards,  has  the  words 
See  9  G.  4.  c.  60.'* 

e  6  Fict.  c.  14.  repeals  stat.  9  G,  4.  c.  60.  (except  as  to  the  repeal  of  former  acts), 
that  tliere  shall  be  levied  and  paid,  from  and  afier  the  passing  of  stat.  5&6  VicL 
Ittties  on  com  specified  in  the  table  annexed.     The  table  graduates  the  duties 

0  the  average  price  "  made  up  and  published  in  the  manner  required  by  law.** 
acta  that  the  comptroller  shall  strike  a  six  weeks'  average,  from  the  prices  trans- 
lim  for  the  last  week  and  his  last  five  averages,  and  shall  on  every  Thursday 
certificate  of  the  average  so  struck  to  the  collectors  at  the  ports ;  and  the  duties 

shall  be  regulated  by  the  last  of  such  certificates  received  by  the  collector. 
ihorises  the  comptroller,  till  there  shall  have  been  a  sufficient  number  of  weekly 
ier  the  act,  to  use  his  own  weekly  averages  published  before  the  act  passed. 
the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Q.  B. : 
.  9  G.  4.  c.  60.  was  not  kept  alive  by  stat.  3  &  4W,  4.  c.  56.  for  the  purpose  of 

1  first  average  under  stat.  5  81  6  Vict.  c.  14.,  but  was  absolutely  repealed  by  stat. 
c.  14. ;  and  that,  therefore,  no  duties  were  payable  upon  corn  imported  between 
of  stat.  5  &  6  Fict,  c.  14.  and  receipt  by  tlie  collector  of  the  comptroller's  first 

inder  the  last  mentioned  statute. 
o,  by  the  Court  of  Exchequer  Chamber  : 
collector  was  liable,  under  stat.  3  &  4  /r.  4.  c.  52.  5.  18.,   to   an   action   on 
the  importer  for  not  signing  the  bill  of  entry  for  such  corn  until  he  received  a 
I  which  he  claimed  as  duty.     And 

t  com  having  been  delivered  up  to  the  importer  on  his  paying,  under  protest, 
imed  as  duty,  the  measure  of  damages  was  the  amount  so  paid,  together  witli 
itained  by  the*detention  of  the  corn,  taking  into  account  a  fall  of  prices  which 
d  between  the  refusal  to  sign  and  the  delivering  up  of  the  com. 

(a)  5  Vict.  sess.  2. 
III.    N.S.  n  R 
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United  Kingdom  for  the  purpose  of  consumption,  that      *^ 
to  say  into  the  port  of  Liverpool^  in  the  county  ofLfl-^*"" 
caster^  in  a  certain  ship  or  vessel,  called  The  David  at'^*^* 
John;  which  said  cargo  was  duly  reported,  accordiC^S 
to  the  provisions  of  the  statute  in  that  case  &c.,  to  ^^^  "^ 
on  the  day  and  year  last  aforesaid :  That  afterwards,  arr^  c3 
after  the  passing  of  the  first  mentioned  act,  and  befo  "^n« 
any  certificate  of  the  aggregate  average  prices  of  Bn/E-«-^ 
corn,  made  by  the  authority  or  in  pursuance  of  the  fis^^t 
mentioned  act,  had  been  received  by  the  collector     oi* 
other  officer  of  customs  at  the  port  oiLdverpooly  to  wit  ^>k} 
5th  May  &c.,  plaintiffs,  in  order  to  enter  the  said  goocJs 
and  cargo  inwards,  such  cargo  and  goods  being  tb^n 
free  of  duty,  did,  to  wit  in  Liverpool^  &c.,  deliver  to  d^^ 
fendant,  then  being  collector  of  the  customs  at  tndfti^r 
the  said  port  of  Liverpooly  a  bill  of  the  entry  of  soc^  1i 
cargo  and  goods,  expressing  and  containing  therein  tt^w 
matters  and  things  by  the  statute  in  that  case  made  ai^  <1 
provided  in  that  behalf  required :    Averment  that  r^*® 
duties  were  then  and  there  by  law  payable  upon  tk"^^ 
said  goods   and  cargo  mentioned  in  such  entry:  Ai^»-" 
plaintiffs  then  and  there  also   delivered   to  defenda-^'^' 
such  and  so  many  duplicates,  to  wit  two,  of  the  sm^  *" 
bill  of  entry,  expressing  and  containing  therein  all  su^* 
matters  and  things  in  manner  and  form  as  by  law  ii^^ 
and  by  the   said  statute  &c.,  and   by   defendant  aC^ 
the  comptroller  of  the  said  port,  were  in  that  behal' 
required:   and   plaintiffs   then    and  there,    before  t0/ 
such   certificate   had    been   received  as   aforesaid,  re- 
quired defendant,  as  such  collector,   to   sign  the  said 
bill  of  entry,   in   order   that  the   same,   being  ngned 
by  defendant  and  the  said  comptroller,  might  be  dalj 
transmitted  to  the  landing  waiter,  and   might  be  the 
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iDt  to  him  for  the  landing  and  delivering  of  such   Queen^s  Bench. 

i  and  cargo:  And  it  then   became  and  was  the 

[a)  of  defendant,  as  such  collector,  to  sign  the  bill 

try  accordingly;  of  all  which  premises  defendant 

ind  there  had  notice :  Yet  defendant,  not  regarding 

uty  in  that  behalf,  did  not  nor  would  sign  the 

but  then  and  there  wrongfully  neglected  and 
d  so  to  do:  Whereby  plaintiffs  were,  and  have 
hindered  from  landing,  and  obtaining  and  pro- 
r  the  delivery  and  possession  of,  the  said  goods 
»rgo,  and  were  put  to  great  trouble,  charges 
cpences,  to  wit  100/.,  in  and  about  the  endeavour- 
7  procure  the  landing,  delivery  and  possession 
emd  plaintiffs  were  thereby  also  hindered  and 
ited  from  selling  and  disposing  of  the  said  goods 
irgo  to  great  advantage,  as  they  otherwise  might 
rould  have  done,  and  thereby  were  deprived  of 

great  gains,  and  sustained  great  loss,  to  wit  to 
nount  of  1 50/. ;  and  thereby  also  plaintiffs  were 
>  great  trouble,  loss  and  charges  in  and  about  the 
ousing  of  the  said  goods  and  cargo,  and  in  paying 
e  sum  of  money,  to  wit  100/.,  in  the  name  of  duties 


itat  5  &  6  Vict.  c.  1 4.  t,  2.  enacts  that  the  duties  specified  in  the 
all  be  raised,  levied,  collected,  and  paid  in  such  and  the  same 
in  all  respects  as  the  several  duties  of  customs  mentioned  and 
ited  in  the  table  of  duties  of  customs  inwards  annexed  to  an  act** 
k  4  IT.  4.  c.  56.  Sect.  4  of  that  statute  enacU,  that  the  duties 
le  ascertained,  raised,  levied,  collected,  paid,  and  recovered,  and 
and  applied  or  appropriated,  under  the  provisions  of  an  act  ** 
;  4  IT.  4.  c.  5^.,  the  1 8th  section  of  which  prescribes  the  course 
LCD  for  entering  goods  inwards  (as  stated  in  the  declaration  to 
«  pursued  bj  the  plaintiffs),  and  enacts  that  the  bill  of  entry, 
Sulj  signed  by  the  collector  and  controller,  and  transmitted  to  the 
iraiter,  shall  be  the  warrant  to  him  for  the  landing  or  delivering  of 
tds."  As  to  the  collector's  duty  under  Uiis  section,  and  the  remedy 
iiof  it,  reference  was  made  to  Barry  v.  Jrnaud,  10  A.  &  E,  G46. 

K  U    2 
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Volume  VIII,   for  the  same,  in  order  to  procure  delivery  and  possession 
"^  thereof;  and  were  otherwise  by  the  premises  greatly 

damnified. 

There  were  five  other  counts,  which,  as  was  agreed  on 
both  sides,  raised  the  same  points  as  the  first,  in  respect 
of  wheat  imported  in  five  other  vessels  respectively. 

Plea :  Not  guilty.      Issue  thereon. 

At  the  Liverpool  Spring  assizes,  1 843,  a  special 
verdict  was  found :  which,  as  to  the  issue  joined  oo 
the  first  count,  was  substantially  as  follows. 

That  defendant,  before  and  up  to  28th  April  1842, 
and  from  thence  hitherto,  was  and  continued  to  be,  aod 
still  is,  the  collector  of  customs  for  the  port  of  Uotf' 
pool  That  on  Thursday y  28th  Aprils  1842,  the  comp- 
troller of  corn  returns,  appointed  and  acting  under  aod 
in  pursuance  of  stat.  9  G.  4.  c.  60.,  did,  in  pursoaoce 
of  that  act  (a),  transmit  to  defendant,  as  collector  of 
the  port  of  Livetpool^  a  certificate  of  the  aggregate 
average  prices  of  British  corn ;  and  in  such  certificate 
the  aggregate  average  price  of  wheat  was  stated  to  be 
59s.  Id,  per  quarter;  and  such  certificate  was  received 
by  defendant  on  Friday  29th  April  1842(i).  That, 
upon  Tuesday  3d  May  184-2,  the  plaintiffs  lawfully  ifl** 
ported  from  Spain  into  the  port  of  Liverpool  (for  the 
purpose  of  consumption),  in  a  British  vessel  called  H^ 
David  and  Johiij  which  arrived  in  the  said  portnpoo 
that  day,  a  cargo  of  wheat  of  the  growth  and  produce 
of  Spain,  consisting  of  88^  quarters,  which  said  vessel 
and  cargo  were  properly  reported.  That,  on  Thursi'J 
5lh  May  1842,  the  comptroller  of  corn  returns,  ap" 


(a)  Sec  sect  30. 

(6)  The  day  of  tlie  Royal  Assent  to  stat.  5  ft  C  Vici,  c.  14. 
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^*-^ited  and  acting  under  and  in  pursuance  of  the  act  of  QtMwi*»  BencA. 

^^^  6  Vict,  c.  1*.,  transmitted  to  defendant,  as  collector  '__ 

Oi    xlie  port  of  Liverpool^  a  certificate  of  the  aggregate       B>»»o^ 

ar^rage  prices  of  British  corn ;  and  in  such  last  mentioned       Arkauo. 

certificate  the  aggregate  average  price  of  whe^t  was 

s^^tcd  to  be  595. 3^. ;  and  such  last  mentioned  certificate 

^as  received  by  defendant  on  Friday^  6th  May,  184'2. 

That  on  Thursday,  -Sth  May,  1 842,  before  any  certifi- 

^le  of  the  aggregate  average  prices  of  British  corn, 

niade  by  authority  or  in  pursuance  of  the  last  mentioned 

•ct,  bad  been  received  by  defendant  or  any  officer  of 

customs  at  the  port  of  Liverpool,  and  while  the  said 

wheat  of  plaintiffs  was  on   board  the  said   vessel,  the 

plaintiffs  tendered  and  delivered  to  defendant  a  bill  of 

entry,  containing  therein  the  matters  and  things  required 

by  statute^  with  proper  duplicates,  as  by  law  and  by  the 

<ieiendant  and  the  comptroller  of  the  said  port  required, 

Kv  his  signature,  in  order  to  enter  the  said  wheat  in- 

•ttds,  and  in  order  to  procure  the  signature  of  defend- 

>nt|  and  to  transmit  the  said  bill  of  entry,  when  signed 

l^ydefendant  and  the  comptroller  of  the  said  port,  to  the 

Ivding  waiter,  to  be  the  warrant  for  landing  and  de- 

li^ing  the  wheat  out  of  the  vessel,  and  at  the  same 

^nie  required  defendant  to  sign  the  same.     That  de- 

'^iodant  refused  to  sign   the  said   bill  of  entry  unless 

^^tain  duties,  that  is  to  say,  1  Ss^  for  every  quarter  (a), 

^^  paid  upon  the  said  wheat.     That,  in  consequence 

^such  refusal,  the  plaintiffs  were  unable  to  procure 

delivery  and  possession  of  the  wheat. 

(*)  The  duty  payable,  according  to  the  table  annexed  to  Mat.  5  & 
^  '^  c.  14.,  ••  whenever  the  average  price  of  wheat,  made  up  and  pub- 
Iwl  b  the  manner  required  by  law,  shall  be  for  every  quarter  **  **  595. 
ioA  oader  eOf."  Under  slat,  y  G,  4.  c,  60.  the  duty  at  such  price  would 
be  Usher. 

K  R   3 
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//.        There  were  also  findings  as  to  ihe  parcels  of  wheal 
which*  were  respectively  the  subjects  of  the  fi?e  olher 

^       counts,  raising  the  same  point  (a). 

»•  The  verdict  further  found  that,  on  16th  June  1842i 

notice  pf  action  was  given  to  defendant  by  plainuSs 
and  the  requisitions  of  stat.  3  &  4  JF.  4.  c.  5S.  s.  108.  &c.i 
in  this  respect,  complied  with.  I  *  tl 

The  jurors  then  found  that,  if  it  should  seem  to  the 
Court  that  the  defendant  was  guilty  on  the  first  count* 
he  was  so  guilty.  I  ^e  { 

The  verdict  further  found  that,  afterwards,  npoD  ITt^^ 
August^  184'2,  the  plaintiffs  paid   to  defendant,  uimI^' 
protest,  in  the  name  of  duties,  in  order  to  procure  d^^* 
livery  and  possession  of  the  wheat,  and  without  whicr  ^ 
plaintiffs  were  unable  to  procure  the  signature  of 
fendant  to  a  bill  of  entry  for  the  said  wheat,  the  nim 
35/.  1 15.,  and  did  also  pay,  in  respect  of  the  same  wl 
the  sum  of  3/.  18f.  9d.  for  warehouse  rent  and  iosi 
from  fire,  from  5th   May  to   17th  August.     That 
value   of  the  wheat  on    17th   August  was   much 
than  the  value   of  the   same   wheat  on   the  said 
Mai/  ;  and  that  such  diminution  of  value  was  by 
of  a   fall   of  prices  in  the   markets  for  wheat, 
thereupon  the  jurors  assessed  the  damages  of  the  pla-^  ' 
tiffs,  by  reason  of  the  grievances  in  the  first  count  nw  ^^ 
tioned,  over  and  above  their  costs  and  chaiges  ftc^    ^ 
99/.  2s.  2^.,  unless  it  should  seem  to  the  Court  thiKy  ^ 
assessing  ihe  said  damages,  they  ought  not  to  have  ^ 
spect  to  the  damage  sustained  by  the  plaintiffi  byreasflff 

(et)  A  part  of  tbc  wheat  was  found  to  haTe  been  imported  btfiA  ^ 
had  been  warehoused  at  Liverpool  without  payment  of  dutj:  aad^ 
dcninnd  was  made,  on  5th  May,  to  enter  inwards^  Tbc  counts  of  Ae^ 
claration  varied  the  statement  according! j. 
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*      ^Vi'e  said  diminution  of  value  of  the  said  wheat  in   Q«<?«»*'  Bench. 

^^^^s^quence  of  the  said  fall  of  prices  in  the  markets ' 

^^^    ^heat :  and,  in  that  case,  they  assessed  the  damages       Barrow 
^'        the   plaintiffs   by   reason  of  the  grievances  in  the       Arnaud. 
***0  first  count  mentioned   to   39/.  95.   9d.,  over  and 
*t>ove  &c. 

irhe  jurors  then  found  that,  if  it  should  seem  to  the 
t^ourt  that  the  defendant  was  Not  guilty  on  the  first 
cocxnt,  he  was  Not  guilty. 

The  question  was  left  to  the  Court  in  the  same  way 
0T\  the  five  other  counts,  with  assessments  of  damages  on 
both  scales* 

The  case  was  argued  in  the  Court  of  Queen's  Bench, 
in  Trinity  term,  IS**  {a\  by  Erie  for  the  plaintiffs,  and 
Sir  F.  TkesigeTy  Solicitor  General,  for  the  defendant. 

Cur.  adv.  vuU. 

Xord  Dbnman  C.  J.,  in  the  following  vacation  {June 
lltb,  ]8i4},  delivered  the  judgment  of  the  Court* 

"This  was  an  action  on  the  case,  brought  by  a  person 

vho  had  imported  wheat  from  Spain^  against  the  col- 

lector  of  custom  duties  at  Liverpool^  for  refusing  to  sign 

I      ft  l>ill  of  entry  without  being  first  paid  a  sum  claimed  as 

duty,  when  none  was  due:  whereby  plaintiff  was  de- 

pnved  of  the  opportunity  of  selling  it,  and  parted  with 

his  money,  &c* 

A  special  verdict  was  found,  setting  forth  facts  which 
would  entitle  him  to  recover  unless  the  defendant  was 
justified  in  detaining  the  wheat ;  in  other  words,  unless 
the  duty  claimed  was  payable. 

(a)  Before  Lord  Denman  C  J.,  Patteson,  If'Uiiams  and  Coleridge  Js. 
Tbfi  nature  of  Uie  case,  and  the  arguments,  wiU  sufficiently  appear  from 
the  judgments  of  this  Court  and  the  Court  of  Exchequer  Chamber. 

R  11   4' 
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Volume  nil.       The  defendant  was  bound  to  shew  the  affirmative, 
._^ and  rested  his  case  on  stat*  9  G.  4,  c,  60.,  which  was 

Barrow         ^^^jj    ^^   j^^   |^^p^   ^]i^.^    j^y    g^,^^^  5    &   6  FlV/.  C.   14.,  by  a 

Arnaud.       particular  enactment  for  this  purpose,  though  repealed 
by  it  in  general  terms. 

The  object  of  the  latter  was,  to  impose  a  different  set 
of  duties  from  those  payable  under  the  former :  and, 
in  order  to  build;  as  it  were,  from  a  new  foundation,  i^ 
begins  by  distinctly  enacting  "  That  the  said  act  shal^ 
be  and  the  same  is  hereby  repealed  "  {a). 

In  the  second  section,  it  enacts  the  new  duties,  pn> — 
viding  '^  That  from  and  after  the  passing  of  this  acC 
there  shall  be  levied  and  paid  to  her  Majesty,  upon  all 
corn,"  &c.  "entered  for  home  consumption  in  the  Vnitcti 
Kingdom  from  parts  beyond  the  seas,  the  several  duties 
specified  and  set  forth  in  the  table  annexed  to  this  act  ; 
and  that  the  said  duties  shall  be  raised,  levied,  collected, 
and  paid  in  such  and  the  same  manner  in  all  respect^f 
as  the  several  duties  of  customs  mentioned  and  enume-* 
rated  in  the  table  '*  of  "an  act  passed  "  &c,  S  &  4  W;  4-. 
c.  56,^  "and  in  the  acts  amending  the  same, and  not  other- 
wise."    Now  this  table  is  an  alphabetical  list  of  articles, 
with  the  sums  to  be  levied  for  duty  placed  against  thenif 
and  opposite  to  the  word  "  forw"  we  find  only  "See 9 
G.  4.  c.  60."     And,  on  referring  to  that  act,  the  method 
of  imposing  the  duty  is  laid  down  (i),  by  means  ofaver- 
«ges,    calculated    every    Thursday ^  on  a   return  to  the 
comptroller  of  prices  from  the  market  towns  there  enu- 
merated (c). 

The  present  law  received  the  Royal  Assent  on  jFrWffy 

(a)  Except  so  far  as  it  repeals  former  acts :  sect.  1. 
(6)  Sect,  30.  (c)  Sect.  8. 
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y^^      i9th  of  April.     Tlie  plaintifTs  iivheat  was  imported    QueerCt  Bench. 
qO^      *Khe  Sd  May,  in  the  interval  between  the  expiration  of   _  * 

sIlE^'fc*  9  G-  4.  c.  60.,  by  its  repeal,  and  the  first  day  when       Barrow 
ciL^czolations  could  be  made  under  stat-  5  &  6  Vict.  c.  14-.       Arkaub, 
TVmc  plaintiff,  therefore,  contends  that  the  law  provides 
K>     means  for  obtaining  any  data  from  which  the  duty 
cftii  be  estimated,  and  that  none  can  therefore  be  pay- 
able :  be  contends,  also,  in  general  terms,  that  the  duty 
itself  had,  by  the  repeal  of  the  act  imposing  it,  become 
incapable  of  collection,  and  that  that  act  could  not  be 
made  available  for  any  purposes,  on  the  principle  laid 
down  by  Lord  Tenterden  in  Surtees  v.  Ellison  (a) :  "  It 
has  been  long  established,  that,  when  an  act  of  parlia- 
nent  is    repealed,  it  must  be  considered  (except  as  to 
tfatisactions  past  and  closed)  as  if  it  had  never  existed. 
That  b  the  general  rule ;  and  we  must  not  destroy  that, 
^J   indulging  in  conjectures  as  to  the  intention  of  the 
^K^slature."     On  this  principle  we  acted  in  Regina  v. 
^avDgan  {b) ;  and  indeed  it  is  not  to  be  questioned. 

On  the  other  hand  it  was  pressed,  on  behalf  of  the 
^l^fendant,  that  a  new  duty  is  imposed  and  made  payable 
irorn  and  afler  the  passing  of  that  act :  that  the  repeal 
of  the  former,  though  it  prevents  the  operation  of  the 
o^<l  scale,  cannot  undo  the  actual  calculation  of  averages 
viade  on  the  very  day  before,  and  lawfully  made  under 
^W  former  act ;  that  nothing  prohibits  the  crown  from 
ftsorting  to  it  for  the  purpose  of  laying  the  tax  on  corn 
tiien  imported.      The  defendant  argued  that  the   Ian- 
/^age  employed  in  the  table  appeared  well  adapted  to 
ihts  intermediate  state  of  things,  as  well  as  to  the  per- 
manent regulation,  and  that  there    was  no  other  con« 

(a)  0  n.i  C,  750.  752.  {h)  bA^  E.  496. 
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Volume  viiL   struction  which  could  reasonably  account  for  that  Ian- 

]__   guage.     "Table  of  duties  to  which  this  act  refers.     If 

imported  from  any  foreign  country :  Wheat  — ^Whenever 
the  average  price  of  wheat,  made  up  and  published  in  the 
manner  required  hy  iaWy  shall  be  for  every  quarter  "  **  595. , 
and  under  60s. —  13s.'*  The  words  are  not  "in  tbcss 
manner  required  by  this  act,"  but  "by  law";  and  tb^ 
averages  had  been  duly  taken  by  law  under  the  former 
act  on  Thursday^  the  28th  of  April. 

Upon  the  whole,  we  think  the  defendant's  coi^ 
struction  the  most  reasonable.  That  the  legislature  vnm  - 
tended  to  impose,  and  did  impose,  a  duty  during  tim « 
five  days,  is  not  a  conjecture  in  >vhich  we  indulge,  bat  m 
truth  which  admits  of  no  question :  and,  as  that  inters— 
tion  may  be  effected,  and  the  duty  obtained,  by  a  literal 
interpretation  of  the  words  used,  we  are  bound  to  give 
those  words  their  natural  meaning,  and  effect  to  tbe 
enactment 

Judgment  for  defendam^ 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Barrow  against  Arnaud. 
For  marjrinat  The  plaintiffs  brought  error  in  the  Exchequer  Cbaizi* 

note,  see  p.  .595,    , 

ante!  ber. 

The  case  was  argued  in  last  Michaelmas  vacation  (4 
by    Sir  F.   Kelly^    Solicitor   General,    for    the  plain- 


Co)  tfovember  26th  1845.     Before  Tindal  C.  J.,  CoUman,  MaukviA 
Cresjxvefl  Js.,  and  Aldcrton^  Roffc  and  Piatt  Bs. 
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S^     ^WM  error,  and  W.  F.  Pollock  for   the  defendant  in   Q»eetC»  Bench. 

Cur.  adv.  vidt.       Baerow 


TxMDAL  C.  J.,  in  this  vacation  {February  Sd),  deli- 
tered  the  judgment  of  the  Court. 

This  was  an  action  upon  the  case,  brought  by  the 
pT^sent  plaintiffs  in  error,  who  were  also  the  plaintiffs 
^^ow,  against  the  defendant,  then  being  the  collector 
of  the  customs  of  the  port  of  Liverpool^  for  wrongfully 
"fleeting  and  refusing  to  sign  a  bill  of  entry  of  a  cargo 
of  corn  belonging  to  the  plaintiffs,  when  presented  to 
''ioi  for  such  purpose,  in  order  that  the  said  cargo 
'>)igbt  be  landed,  the  same  being  then  free  of  duty ; 
^^hereby  the  plaintiffs  were  put  to  great  expense  in  ware- 
housing the  same,  and  lost  the  profits  they  might  have 
^<]uired  in  selling  and  disposing  of  the  same,  &c.    The 
'^fendant  pleaded  the  general  issue.  Not  guilty.      And 
*^  the  trial  the  jury  found  a  special  verdict,  in  which  the 
^^'V'eral  facts  were  stated  which  raised  the  points  of  law 
^^  are  about  to  consider. 

The  Court  below  gave  their  judgment  for  the  de- 
"^■^dant  below ;  and  thereupon  this  writ  of  error  was 
**«X)Ught 

Two  questions  were  raised  before  us  on  this  record. 
^he  first,  whether,  in  respect  of  corn,  the  produce  of 
^reign  countries,  imported  into  the  United  Kingdom  for 
Consumption,  any  duty  was  payable  at  the  time  when  the 
bills  of  entry,  mentioned  in  the  special  verdict,  were 
presented  to  the  defendant  for  his  signature.  Secondly, 
if  no  duty  was  payable,  what  was  the  amount  of  damages 
the  plaintiffs  are  entitled  to  recover. 

By  Stat  9  G.  4'.  c.  60.,  the  earlier  statutes,  imposing 


Aehaud. 
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Voiume  viiL    a  duty  on  foreign  corn,  were  repealed ;  and  certain  new 

'___   duties  were  imposed,  to  be  ascertained  in  manner  pointed 

out  by  that  act.      By  stat  5  ii  6  Vict,  c,  14.  5. 1.,  stat 
9  G.  4.  r.  60.  was  absolutely   repealed,   and  therefore 
became  thenceforth  as  if  it  had  never  existed.    An  at- 
tempt indeed  was  made,  in  argument,  to  shew  that  it  was 
kept  alive  by  stat.  3  &  4  ^T.  4.  c.  SS.^  "  An  act  for  grant- 
ing duties  of  customs,'*  because,  in  the  table  of  duties 
thereto  annexed,  the  word  "  corn  "  is  found  entered  thus: 
"  Corn,  See  9  G.  4.  c.  60."      But  the  meaning  of  that 
entry  is  made  quite  clear  by  the  second  section  of  that 
statute,  which  enacts  <^  that  in  lieu  and   instead  of  all 
other  duties  of  customs  (except  the  duties  upon  com* 
grain,  meal,  or  flour,)  there  shall  be  raised,"  &c.,  "th^ 
several  duties  of  customs  "  •*  set  forth  in  figures  in  th^ 
tables  to  this'  act  annexed  :  "  and  the  act  does  not  iira— 
pose  any  duty  whatever  on  corn.     The  mention  of  com 
in  the  table  is  not  for  the  purpose  of  making  it  thereby 
liable  to  duty,  but  to  explain  that  the  duty  on  corn  w»» 
imposed  and  regulated  by   stat.  9  G.  4.  c,  60.      And* 
when  the  latter  statute  was  repealed,  the  duty  was  at  an 
end. 

The  repealing  statute  received  the  Royal  Assent  on  the 
29th  Jpril ;  and,  by  the  second  section  of  it,  new  duties 
were  imposed  in  these  terms.    "  Be  it  therefore  enactedj 
that  from  and  after  the   passing  of  this  act  there  shall 
be  levied  and  paid  to  her  Majesty,  upon  all  corn,  grain," 
&c.    "  entered    for  home   consumption  in    the    Unitti 
Kingdom  from  parts  beyond  the  seas,  the  several  duties 
specified  and  set  forth  in  the  table  annexed  to  this  act; 
and  that  the  said  duties    shall  be  raised,   levied,  col- 
lected, and  paid  in  such  and  the  same  manner  in  all 
respects  as  the  several  duties  of  customs  mentioned  and 
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:Tfc«]incrated  in  the  table  of  duties  of  customs  inwards   Qvem^s  Bench. 

I  QAfy 

tancxed  to  *'  slat.  3  &  4  fT.  8.  c.  56.     By  the  table  of     ^  ._ 


ii\Jties  annexed  to  stat.  5  Si  6  Vict.  c.  14.,  the  duties  on        Barrow 

V. 

vheat  are  made  to  depend  upon  "the  average  price  of      Arhaud. 
iiheat,  made  up  and  published  in  the  manner  required 
by  law."     Was  there  then,  at  the  time  in  question,  any 
average  price  of  wheat,  made  up  and  published  in  the 
nanoer  required  by  law.     That  depends  upon  the  28th 
section  of  the  act,  which  enacts  that  the  comptroller  of 
corn  returns  shall  every  week,  from  all  the  returns  made 
to  him  in  the  preceding  week  (a),  asceruin  the  average 
prices  of  different  kinds  of  British  corn ;  that  he  shall 
M  such  sums  to  the  sums  ascertained  in  like  manner 
during  the  five  preceding  weeks,  and  so  ascertain  the 
aggregate  average  prices  of  the  six  weeks :  ^*  and   the 
>Qni  thereby  given  shall  be  deemed  and  taken  to  be  the 
Aggregate  average  price   of  each    such  sort  of  British 
^^  respectively,  for  the  purpose  of  regulating  and  ascer- 
^iuing  the.  rate  and  amount  of  the  said  duties."     The 
^mptroUer  is  then  to  publish  such  aggregate  average  in 
^«  Gazette,  and,  on  Thursday  in  each  week,  transmit  a 
^itificate  of  such  aggregate  average  prices  to  the  collector 
^^  other  chief  oflBcer  of  customs  at  each  of  the  several 
Poits  of  the  United  Kingdom,  ^^  and  the  rate  and  amount 
^  the  duties  to  be  paid  under  the  provisions  of  this  act 
^^\\  from  time  to  time  be  regulated  and  governed  at 
^h  of  the  ports  of  the  United  Kingdom  respectively 
by  the  aggregate  average  prices  of  British  corn  at  the 
time  of  the  entry  for  home  consumption  of  any  corn,"  &c. 
''chargeable  with  any  such  duty,  as  such  aggregate  average 
prices  shall  appear  and  be  stated  in  the  last  of  such  certi^ 
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roiunw  viiL   ficatcs  as  aforesaid^  "johich  shall  have  been  received  as  afore^ 

[__   said  by  the  collector  or  other  chiej  officer  of  customs  at  such 

Barrow       port.^*     Now  the  certificates  mentioned  in  this  section  are 
Arnado.       certificates  to  be  made,  and  published,  and  transmitted, 
after  the  passing  of  this  act.    No  allusion  is  made  to  any 
certificates  theretofore  made  by  any  authority  of  parha-  « 
ment,  or  otherwise :  and,  until  some  certificate,  made  i(^ 
pursuance  of  the  act,  had  been  received  by  the  collecto' 
of  customs  at  Liverpool^  there  was  no  mode  of  ascertaii^ 
ing  any  amount  of  duty  that  was  to  be  paid  on  the  iflr^ 
portation  of  foreign  corn ;  and  consequently  none  couS« 
be  created  (a).      For,  according  to  the  expression    «3/ 
Lord  Chief  Justice  Vaughan  in  Sheppard  v.  Gosnold  (&), 
'^  A  duty  impossible  to  be  known  can  be  no  duty;  for 
civilly,  what  cannot  be  known  to  be,  is  as  that  which  is 
not."     An  argument  in  favour  of  the  defendant  wm 
founded  on  sect.  30  6f  the  act  in  question,  whereby  ft 
was  provided  "  that  until  a  sufficient  number  of  weeklj 
returns  shall  have  been  received  by  the  said  comptrol/er 
of  corn  returns  under  this  act  to  afibrd  such  aggregate 
average  prices  of  British  corn  as  aforesaid  "  (that  is,  an 
average  the  aggregate  of  the  averages  of  six  several 
weeks),  "  the  ^weekly  average  of  prices  of  British  corn  pub- 
lished by  him  immediately  before  the  passing  of  this  act 
shall  by  him  be  used  and  referred  to  in  niaking  such  cal* 
culations  as  aforesaid,  in  such  and  the  same  manner  as  if 
the  same  had  been  made  up  and  taken  under  and  in 

(a)  Tlie  Solicitor  General  pointed  out  that  in  stat  7  &  8  G.4.  aS^ 
t.  26.  there  was  a  proviso  apparently  introduced  to  guard  against  the 
difficulty  arising  in  the  present  case ;  but  that  tliere  was  no  correspondipg 
provision  in  stat.  5&  6  Vict.  c.  14.,  nor  in  the  intervening  act  of  9  G.  4. 
c  60.  Kay  V.  Goodwin,  6  Bing.  516,,  was  referred  to.  See  Roadkni^kl  v. 
Green,  9  M.  f  W,  652. 

{b)   Faughan,  159.  166. 
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^^^^Unnce  of  this  act"     And  it  was  contended  that  tliis  Queen^a  Bench. 

<^VA^  the'coUector  oF  customs  to  ascertain  the  amount 1_ 

^  ^uty  to  be  levied  under  this  act  by  what  had  been  Barrow 
d<wie  onder  stat.  9  G.  4.  c.  60.  But  it  seems  clear  that  Arnau». 
tMs  section  only  authorizes  the  comptroller  of  corn  re- 
tonis  to  resort  to  the  old  weekly  averages  for  the  pur- 
pose of  making  out  the  new  aggregate  averages,  and 
liiat  the  collector  of  customs  can  look  to  nothing  but 
what  is  done  under  the  existing  act.  There  is  no  pro- 
tision  that,  until  he  has  received  a  certificate  of  the 
aggregate  averages  under  this  act,  he  may  resort  to 
aay  other  document  for  the  purpose  of  ascertaining  the 
imoont  of  duties.  We,  therefore,  feel  bound  to  say 
that,  during  the  short  interval  between  the  passing  of 
this  act  and  the  receipt  of  the  first  certificate  of  aggre- 
gate averages  afterwards  transmitted  by  the  comptroller 
of  corn  returns,  no  duty  was  payable  on  foreign  corn, 
>od  that  the  defendant  was  bound  to  sign  the  bills  of 
tttry  presented  to  him  by  the  plaintiff. 

It  remains  for  us   to  consider  what  is  the  proper 

''^nre  of  damages  to  be  recovered.    The  plaintiifs  are 

^  ooorse  entitled  to  receive  back  the  amount  paid  by 

^1^  to  obtain  possession  of  the  wheat :  and  we  think 

^  they  are  also  entitled  to  receive  the  amount  of  the 

loss  sustained  by  them  by  reason  of  the  fall  in  the  price 

tf  wheat  (a).     Where  a  contract  to  deliver  goods  at  a 

certain  price  is  broken,  the  proper  measure  of  damages 

ia  general  is  the  difference  between  the  contract  price 

and  the  market  price  of  such  goods  at  the  time  when 

tiie  contract  is  broken,  because  the  purchaser,  having 

clie  money  in  his  hands,  may  go  into  the  market  and 

(a)  On  this  point,  Gam  ford  v.  Carroll^  2  B,^  C.  624.,  was  cited. 


cietendant,  having  improperly  withheld  trom  t 
means  of  obtaining  possession  of  their  goods,  sh 
swer  for  all  the  loss  resulting  from  his  act. 

For  these  reasons,  the  judgment  of  the  Cou 
must  be  reversed,  and  judgment  given  for  the  ] 
fur  the  amount  of  damages  found  by  the  specie 
to  have  been  sustained  by  the  plaintiffs,  calculat 
the  principle  above  mentioned. 

Judgment  of  the  Court  of  Queen 
reversed ;  and  judgment  to  be 
for  damages  on  the  higher  seal 


Fr'ulatf, 
February  13th. 

To  an  action 
of  debt  upon 
simple  contract, 
defendant 
pleaded  in  bar, 
under  stat.  5  ft 
6  Vict,  c.  116. 

for^ro'toct^n"    ^'^^  defendant's  "  petition  for  protection  from 

llie  plea  suted 

only  that  the  action  was  for  a  debt  contracted  before  the  date  of  tiling  defendao 
for  protection  from  process  as  after  mentioned;  that,  before  the  commencement  of 
under  and  by  virtue  of  and  according  to  the  directions  of  the  statute,  presented 
for  protection  from  process  to  the  liirmiitgham  District  Court  of  Bankruptcy 
Dctition  was  dulv  orescnted :  and  that  afterwards,  and  before  the  commencMn 


Tyler  against  Shinton. 

T\EBT  for  goods  sold  and  delivered,  and  o 
count  stated. 
Plea  2.     That  this  action  is  brought  for  ai 
spect   of  a  debt  contracted   before   the   date 
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**   ^hereinafter  mentioned,  and  not  otherwise;  and  the   Qi««»'« -»«wA. 

"^'isndant  further  saith  that  heretofore,  and  before  the ' 

<5<>nnmencement  of  this  suit,  to  wit  on  "  &a,  "  he  the  said  Ttl«e 
usf^dant,  under  and  by  virtue  of  and  according  to  the  Shimton, 
<iirections  and  provisions  of  a  certain  statute  made" 
&c  (5  &  6  Vict.  c.  116.,  «  for  the  Relief  of  Insolvent 
I^btors  "),  "  presented  his  petition  for  protection  from 
process  to  the  Birmingham  District  Court  of  Bankruptcy 
in  the  county  of  Warwick:  and  the  defendant  further 
says  that  such  petition  was  duly  presented,  and  that 
•fterwards,  and  before  the  commencement  of  this  suit, 
to  vrit  on  "  &c.,  "  a  final  order  for  protection  and  dis- 
tribution was  made  by  a  commissioner  duly  authorized. 
And  this  "  &c.     (verification ). 

Special  demurrer,  assigning  for  cause  that  the  plea 
tt  bad  as  a  plea  at  common   law,  inasmuch  as  it  does 
w>t:     state    that   the   required    notices    were    given    or 
inserted  previous   to  the   presenting  of  the   petition ; 
^i*     that   the   said  petition  was  in    the  form,  or  con- 
tilled  the  requisites,  by  the  statute  in  that  behalf  pre- 
scribed ;  nor  that  the  necessary  proceedings  were  had 
"*d  taken  thereupon  ;  or  what  those  proceedings  were ; 
w**  that  the  debts  of  the  defendant  were  not,  or  were 
^nd  not  to  have  been,  contracted  by  reason  of  any 
^  the  matters  and  things,  in  the  said  statute  mentioned, 
*^ich,  if  found,  would  have  disentitled  the  defendant  to 
the  protection  of  the  said  statute :  and  also  that  the  said 
pW  is  bad  as  a  plea  under  and  given  by  the  said  statute, 
uuttmuch  as  it  does  not  follow  the  language  of  the  said 
itatate  in  that  behalf;  also  for  that  it  is  not  stated  or 
ilkgedy  nor  doth  it  appear  in  or  by  the  said  plea,  that 
tlie  said  final  order  in  that  plea  mentioned  was  in  order 
/or  the  protection  of  the  defendant ;  or  that  it  was  made 

VOL.  Till.   N.  S.  S  8 
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Volume  VIII,   Jn  the  matter  of  the  said  petition  in  that  plea  alleged       ^^ 

_! have  been  presented;  or  that  it  in  any  way  oooGerr^^^ 

TTtiR        ^j.  related  to  the  defendant  or  the  debt  in  the  said  decjjt- 
Shihtok.       ration  mentioned,   and   for  the  recovery   whereof  "tbis 
action  is  brought ;  also  for  that  it  does  not,  as  it  .oagfat 
to  do  supposing  it  to  be  a  plea  under  the  said  statute^ 
conclude  to  the  country. 

Brarrmell  for  the  plaintiff.     Sect.  10  of  stat  BkO 
Vict.  c.  116.  enacts  '^  that  if  any  suit  or  action  is  brought 
against  any  petitioner  for  or  in  respect  of  any  debt  con'' 
tracted  before  the  date  of  filing  his  petition,  it  shall  b^ 
a  sufficient  plea  in  bar  of  the  said  suit  or  action  tli9^ 
such  petition  was  duly  presented,  and  a  final  order  fo^ 
protection   and  distribution  made  by  a  commissione'^ 
duly  authorized."     Now,  admitting  that  the  plea,  if  i* 
followed  this  section,  might  have  been  sufficient,  hoiv* 
ever  general  it  was,  the  plea  does  not  satisfy  the  x^^^ 
quisites  in  the  section.     The  allegation  as  to  the  fio^^ 
order  may  perhaps  be  supported  by  the  words  of  il*^ 
section,  if  the  preceding  part  of  the  plea  be  good.    &0^ 
that  is  not  so.     The  word  "  such,**  in  sect.  10,  mea«»* 
such  a  petition  as  is  described  in  sect.  1,  where  nf 
merous  requisites  are  prescribed.    But  the  word  ^Sucfca 
in  the  plea  refers  merely  to  **  his  petition  for  protecti<Hi 
from   process,"   the   words  in   the  earlier  part.    Tb*^ 
does  not  shew  that  such  a  petition  as  the  statute  de- 
scribes has  been  presented.     (He  was  then  stopped  by 
the  Court). 

Gray,  contra.     This  plea  is  authorized  by  the  dedsk^ 
in  Cook  v.  Hensofi  (a).     [Lord  DenmanC  J.  TbepI** 

(a)  1  C.  B.  90F. 
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t    naraed  the  commissioDer  as  a  commissioner  of  Quem'i  Bench. 

Majesty's  Court  of  Bankruptcy.     But  how  can  we    [___ 

r   judicially   of  the  existence   of  the   Birmingham        Tyl«» 
rict  G>urt  of  Bankruptcy  ?]     Sect.  1  speaks  of  the       Shiwiok. 
nissioner  for  country  districts.     In  Cook  v.  Heti" 
a)   It  was  not  alleged  that  the  commissioner  there 
sd  was  a  London  commissioner.     The  name  is  not 
3  here ;  but  that  cannot  be  necessary ;  and,  at  any 

the  objection  is  not  assigned  as  special  cause  of 
unrer.  In  Cook  v.  Henson{a)  nothing  was  shewn 
ting  out  the  nature  of  the  particular  jurisdiction. 
Ueson  J.  How  can  the  plaintiff  reply  ?  If  be  tra- 
es  the  order,  he  admits  the  jurisdiction:  if  he 
Ses  that  the  defendant  did  not  reside  in  the  Bir^ 
giam  district,  he  admits  all  other  matters  pleaded 
o  the  discharge.  If  this  general  plea  be  allowable, 
eneral  replication  should  be  so  too.]  That  objection 
ht  have  been  taken  in  Cook  v.  Henson  {a).  The 
titiff  might  reply  by  a  cumulative  traverse,  even  if 
^ttld  not  reply  De  injuria.  {Patteson  J.  As  to  a 
ly  De  injuria,  the  defence  arises  upon  matter  oc- 
Hng  since  the  cause  of  action  accrued.] 

Bratrnoellf  in  reply.  In  Cook  v.  Henson  (a)  the  ob- 
ion  was  not  to  want  of  jurisdiction,  but  to  a  supposed 
^t  in  the  statement  of  facts,  assuming  the  juris- 
-ioD  to  be  shewn.  Here  the  whole  proceeding  might 
coram  non  judice;  for  it  does  not  appear  that  the 
endant  has  resided  twelve  calendar  months  in  the 
nmissioner's  district,  which,  by  sect.  1,  is  essential 
•he  jurisdiction.  This  objection  is  fatal,  even  if  the 
tirt  can  take  judicial   notice   of  the   district.      The 

(o)  1  a  B,  908. 

s  s  2 
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1846« 

.' could  he  take  the  objection  by  way  of  confession  air-^^ 

I  see  that  the  want  of: 


Ttleb 

V. 

Shimton. 


avoidance  ?     [Coleridge  J. 
legation  of  residence  was  assigned  as  special  ground.    <^ 
demurrer  in  Cook  v.  Henson  {a)."]    It  does  not  appear  to 
have  been  insisted  upon.     The  Court  of  Bankruptqx 
has  jurisdiction  wherever  a  District  Court  has  not  beej:^ 
established  by  order  of  council :  it  might  therefore  b^ 
said,  in  Cook  v.  Henson  (a),  that  jurisdiction  appeared 
prima  facie :  here  the  opposite  presumption  would  \>^ 
made.     Besides,  there  are  two  debts  in  the  dedaration   9 
but  the  plea,  though  pleaded  to  the  whole  declaradormy 
speaks  only  of  a  debt.     iGray.     The  declaration  treaC^ 
the  debt  as  the  aggregate  of  both  the  claims.    Pa.^^ 
teson  J.     The  plea  does  not  state  that  the  order  was  for 
the  protection  of  the  defendant,  nor  that  it  was  made  i^n 
the  matter  of  the  petition.] 


Lord  Denman  C.  J.  Certainly  Cook  v.  Henson  ia) 
goes  the  full  length  which  the  statute  allows :  we  are 
now  called  on  to  go  farther  still :  but  we  cannot  do  sa 

Patteson  J.  In  Cook  v.  Henson  (a)  it  was  alleged 
that  the  order  *^  was  made  in  the  matter  of  the  saici 
petition." 


Williams  and  Coleridge  Js.  concurred. 

Judgment  for  phintiff 

(a)  1  C.  B.  908. 


K 
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Queen*M  Bench. 
1846. 


MiLNER  against  William  Jordan, 


SSPASS  for  breaking  and  entering  plaintifTs  close,  To  trespass  for 

nd  treading  down  the  grass  &c.  (with  other  griev-  tiffVdose,  &c', 

not  pleaded  to  in  the  plea  after  mentioned).  pkaded"that 

%  (Sd),  as    to   the  grievances  above  mentioned.  pl«n^>ff^a» 

before  and  at  the  said  times  when  &c.,  the  close  y^af  «o  y^^ 

of  the  locus  in 

ch  &c.  was  a  certain  close  of  arable  land,  parcel  quo  to  b,,  the 

n  .    .  ,.  <*        I  t     n  owner  of  the 

:ertam  farm  contammg  divers  closes  of  arable  &c.,  freehold,  sub- 
er  with   a  certain   farm-house,   barn  and   other  jadon°tha\  b' 
ngs,  which  said  farm  and  premises,  before  and  at  coining  tenant, 
mes  when  &c,  were  the  farm-house  &c.,  soil  and  at  any  time 

'  •  after  the  1st 

Id  of  one  Alexander  /I  illiam  Robert  Bosville  ;  and  January  pre- 
ceding a  6th 
lid  farm  and  premises,   before  and  at  the  times  ^iprii  when 

o  111  -1         I.  II  !../«.  plaintiff  should 

&€.,  were  held,  occupied  and  enjoyed  by  plamtin  have  received 
ant  thereof  to  A.  fV.  R.  J5.,  to  wit  as  tenant  thereof  "„  sud°6?h* 
year  to  year,  upon  and  subject  to  certain  terms  j^^'^ii^ertylo 
nd,  amon&rst  others,  the  following  :  that  is,  that  the  ®?'*''  f"^ . 

'  ®  '  o  »  plough;  that 

f,  W.  R.  J5.,  or  his  or  their  on-coming  tenant,  at  ^-  ga^^  plain- 

tiff  half  a  year's 

me  after  the  1st  January  preceding  the  6th  day  of  notice  to  quit 

,../»,,,,  .  .       ,    on  a  6th  AprHy 

when  the  plamtiff  should  have  given  or  received  and  afterwards 

"  agreed  to 
let "  to  de- 
,  and  defendant  *<  agreed  to  take**  of  B.^  the  land,  and  hold  tlie  same  to  defendant 
at  from   year  to  year  after  the  expiration  of  plaintiff's  tenancy;  and  defendant 
ipon  became  and  was  the  on*coming  tenant  of  ^.,'*  on  the  expiration  of  plaintiff's 
':  and  that  defendant  afterwards  entered,  between  the  1st  January  and  the  said  6th 

0  plough,  &c.  (justifying). 

1,  on  demurrer  to  the  replication,  a  good  plea  in  bar ;  for  that  the  allegation  that 
mt became  B*%  on-coming  tenant  was  sufficient  on  general  demurrer,  assuming  that 

1  shewed  no  demise  from  B,  to  defendant,  and  that  the  contract  pleaded  required 
in  instrument  (as  to  which  assumptions  qtutre). 

plaintiff,  admitting  that  the  locus  in  quo  was  ^.*s  freehold,  replied  De  injuria  absque 
causs. 

I  bod,  on  special  demurrer,  inasmuch  as  defendant  in  his  plea  derived  an  authority 
laintiff. 

S  S   S 
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__.__! mentioned  6th  day  of  April,  should  have  full  liberty 


MiLNEK 
V. 

Jordan. 


enter  upon,  and  to  plough,  &c.,  all  the  arable  land  ^^ 
the  said  farm,  except  the  fallows  or  turnip  fallows  ^^ 
the  preceding  summer:  Averment  that,  whilst  plainti ^3^ 
so  held,  occupied  &c.  the  said  farm  and  premises,  m-  - 
such  tenant  to  A.  W.  R.  B.y  and  before  any  of  the  sai^^ 
times  when  &c.,  and  more  than  half  a  year  before  th^^ 
expiration  of  the  then  current  year  of  the  said  tenancjr  =9 
to  wit  on  5th  October  1844,  A.  W.  R.  B.  gave  notice  tc:= 
plaintiff  that  he,  plaintiff,  should  quit  the  farm  and  pre— - 
mises  on  a  certain  day,  to  wit  6th  April  1845,  the  saic3 
last  mentioned  day  being  the  day  of  the  expiration  ofth'^ 
then  current  year  of  the  tenancy  of  plaintiff:  Thataftei^— 
wards,  and  before  any  of  the  said  times  when  &c,  to  wm  " 
on  1st  January  1845,  A.  JV.  R,  B.  agreed  to  let  to  d^r- 
fendant,  and  defendant  then  agreed  to  take,  the  said  farr^ 
and  premises,  to  hold  the  same  to  defendant  as  tenair^ 
thereof,  to  wit  as  tenant  from  year  to  year,  from  and  ah^Si 
the  expiration  of  the  said  tenancy  of  plaintiff  that  is  ^^ 
say  from  the  said  6th  April ;  and  defendant  thereupo^J 
became,    and   was,    the  on-coming  tenant  of  the  ^id 
A.  JV.  R,  B.  of  the  said  farm  and  premises,  on  the  as- 
piration of  the  said  tenancy  of  plaintiff:  and  that  the  close 
in  which  &c.,  at  the  times  when  &c.,  was  not,  nor  wis 
any  part  thereof,  fallow  or  turnip  fallow  of  the  pre- 
ceding summer :  wherefore  defendant,  so  being  such 
on*coming  tenant,  on  the  several  times  when  &c*,  the 
same  respectively  being  after  the  1st  day  of  January 
preceding  the  said  6th  day  of  April  1845,  the  last  men- 
tioned day  being  the  day  on  which  plaintiff  had  been 
required  to  quit  the  farm  and  premises  by  the  notice 
which  plaintiff  had    so  received  as  aforesaid,  entered 
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1:1     ihe  close  in   which  &c.,    for    the  purpose    of  Queen't  Bench. 

1846 
^gUng  &c.   (justification  in  the  usual  form).    Verifi-  '__ 

on,  ^^"" 

implication.    That,  admitting  that  the  close  in  which       Jo»dah. 

ivas,  before  and  at  the  times  when  Slc,  parcel  of 

^rtain  &rra  containing  &c,  (as  in  the  plea),  which  said 

n   and  premises,  before  and  at  the  said  times  when 

9    were   the  farm-house,   barn,  buildings,   soil   and 

^hold  of  A.  W.  R.  j8.,  for  replication  nevertheless  in 

K    behalf,  plaintiff  says  that  defendant,  at  the  times 

sn  &c.,  of  his  own  wrong,  and  without  the  residue 

the  cause  &c.,  committed  &c.,  in  manner  and  form 

Special  demurrer,  assigning  for  cause  that  the  repli- 
ion  is  multifarious,  and  that  the  form  De  injuria  is 
Proper  and  inapplicable  (on  the  ground  insisted  on  in 
argument).    Joinder  in  demurrer, 
"Xlie  demurrer  was  argued  in  last    Trinity  vaca- 

^tigh  Hill  for  the  defendant  The  replication  puts 
issue  the  alleged  interest  of  the  defendant  in  the 
^  and  therefore  violates  the  second  rule  in  Crogat^s 
^  (i).  It  is  also  in  violation  of  the  third  rule  in 
^ate^s  Case  {b) J  because  the  defendant  justifies  under 
authority  derived  from  the  plaintiff.  The  second 
^  was  held  inapplicable  in  Edmunds  v.  Pinniger  (c), 
^re  the  defendants  endeavoured  to  shew  that  they, 
^tig  servants  of  a  constable,  who  was  directed  by  a 
G^istrate's  warrant,  under  stat.  1  &  2  Vict.c.  74.  s.  1., 

(a)  June  2lBt,  1845.     Before   Lord  Denman  C,  J.,    Williams  and 

ikrk^ejM. 

(*)  8  Sep.  66  b.  (c)  7  Q.  B.  558. 

S  S   4 
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*        claiming  interest  as  servants  of  the  landlord.     But  here 

MiLNEa       ii^Q  interest  is  direct.     The  case  falls  within  the  prin- 
JoRDAN.       ciple  laid  down  by  Patteson  J.  in  Bowler  \.  NichoUon{a)n 
The  language  of  Tindal  C.J.  in  Salter  v.  PurcheU{b) 
explains  the  principle  and  exception,  and   points  out;; 
that,  where  the  defendant  claims  under  an  interest  de 
rived  from  the  plaintiff,  it  is  reasonable  that  the  plaintii 
should  traverse  specifically  an  averment,  the  truth  o    * 
falsehood   of  which    must  be   within   his   own   know-^— . 
ledge.     It  will,   however,  be  objected  that  the  plea  S^ 
bad  on  general  demurrer,  for  want  of  shewing  an  actu^mi 
demise.     But  the  plea  does  shew  a  demise  (c).     If  it  l^^c 
said    that   a   writing  was  necessary  (^),  the   answer    u 
that  a  verbal  demise  for  any  term  less  than  three  year^ 
would   be  enough.     And,  at  any  rate,  the  demise  will 
operate  as  a  lease  at  will.     Besides,  it  is  alleged  th^^ 
the  defendant  *'  became,  and  was,  the  on-coming  tenant  ' 
of  Bottle  :  which  is  sufficient,  at  least  on  general  d^ 
murrer. 

Reuoy  contr^.     Bonder  "^.Nicholson {a)  is  distinguisl^* 
able  from   this   case:  there  an  authority  given  by  l^'^ 
was  pleaded.     Here  the  plea  shews  a  right  which  tJht 
landlord  has  reserved,  and  which  therefore  has  n&vet 

(a)  12  A,  ^  E.  341. 354.  (6)  1  Q.  /?.  209.  219,  S9a 

(c)  The  decision  of  the  Court  renders  it  unnecessary  to  report  tbi 
argument  on  this  point.  The  following  authorities  were  referred  to: 
Doe  dem,  Pearson  v.  Bies,  8  Bing.  178. ;  GoodiUle  dent,  Estwick  ▼.  Wof, 
1  T.  B,  735. ;  4  Bac.  Ahr,  846.  (7th  ed.),  tit.  Leases  and  Terms  fir  Tem» 
(N)  ;  Bull,  N.  P.  177. ;  Moore  ▼.  The  Earl  of  Plymouth^  S  B.^Jii.66. 

(d)  The  argument  on  this  point  also  is  omitted,  the  Court  hsving  pro- 
nounced no  decision  on  it.  Reference  was  made  to  Inman  ▼.  Stamp, 
I  Stark.  N.  P.  C.  12.;  Edge  v.  Strajord,  I  Cr.  ^  J.  391.;  S,  C  I  lyrwh. 
993. 
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oat  of  him.    No  interest  passes.    There  is  nothing  Queen*i  Bench. 

ID  authority  to  view  waste,  which  is  the  illustration ' 

in  Crt^ai^s  Case  (a).     There   is  merely  a  licence       Milker 

^Pendant   to   enter,  as  in   Doe  dem,   Strickland  v.       Jordak. 

re  (6)  and  in  Parker  v.  Staniland{c).     The  argu- 

.  of  Tindal  C,  J.  in  Purchell  v.  Salter  {d\  that  the 

^  replying  has,  in  the  case  there  put,  the  means  of 

f'mg  what   he   ought  to  traverse,  fails  here:   the 

sment  set  out  is  one  to  which  the  plaintiff  is  no 

r.      The  authority  of  Bowler  v.   Nicholson  {e\   if 

ied  to  the  extent  here  required  for  the  defendant's 

would  prove  that  the  replication  De  injuria  is 
nissible  wherever  a  tenancy,  which  is  pleaded  for 
purpose  of  raising  the  justification,  is  put  in  issue  : 
Edmonds  v.  Pinniger  (g)  shews  that  this  conclusion 
d  be  wrong.  The  interest  here,  if  any,  begins,  at 
est,  only  at  the  moment  of  the  act  complained  of; 
mpposed  reversionary  lease  takes  effect  still  later : 
efore  there  is  no  such  interest  as  precludes  the  re- 
gion De  injuria ;  Bardons  v.  SeUy  {h).    Further,  the 

is  bad.  The  defendant  states  himself  to  be  the 
'Oming  tenant,  but  shews  no  demise  of  the  reversion 
3g  him  that  character :  the  agreement  has  not  the 
acter  of  an  actual  demise  (/),  nor  is  it  alleged  that 
H^ritten  instrument  was  made,  which  is  essential 
ve  effect  to  the  contract  in  the  character  of  an 
ncient,  by  stat.  29  C.  2.  c.  3.  5.  4.  {k\  Perhaps 
objection  might  not  prevail  after  verdict:   but  it 

^  Rep.  67  b.  {b)  6  Easi,  12t). 

1.  Eeut^  362.  (d)  1  Q.  B.  219,  22a 

^-rf.  i  E,  341.  ig)  7  Q,  B.558. 

^    C  4*  1/.  500.,  S.  a  3  Tyneh.  430.,  9  Bing.  756.     See  Selby  ▼. 
"•  in  jr.  B.,  SB.  ^  Ad.  2. 
^«e  Rnti,  p.  618.  note  (c).  (k)  See  ante,  p.  618.  note  (d). 
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is  fatal  on  general  demurrer.    In  a  plea,  where  a  statute 
imposes  the  necessity  of  a  writing  which   was   not 
quired  at  common  law,  the  existence  of  the  writing  musr. 
be   shewn ;    note   (2)    to   Duppa   v.   Mayo  (£z),    wher- 
Case  V.  Barber  (b)  is  cited  from   Sir  T.  Rcymond^s 
port     From  Sir  T.  Joneses  report  of  the  same  case        j^ 
appears   that  the   objection   prevailed  on  general  d*^ 
murrer.      Harden  v.  Clifton  {c)   is  to  the  same  efiecrt. 
[Lord  Denman  C.J.  There  we  could  not  understand 
what   the   plea  meant]     If  the  agreement  in  the  plea, 
is  insisted  on  as  amounting  to  an  actual  demise^  that 
character  should  be  expressly  given  to  it;  note (2)  to 
Chester  v.  fViUan  (d).  ^. 


Hugh  Hilly  in  reply.  Case  v.  Barber  (b)  was  decided 
before  the  statute  of  special  demurrer,  4  Ann.  c.  IS^ 
(s.  1.),  passed.  Fletcher  v.  Pogson(e)  shews  that  the 
defect,  if  it  be  one,  is  cured  by  pleading  over.  It  is  not 
here  sought  to  charge  a  person  under  the  contract  as  a 
party  to  the  lease ;  and  therefore  it  is  not  necessary  to 
shew  a  writing,  as  it  would  be  in  the  case  of  such  partf  ; 
Laythoarp  v.  Bryant  (g). 

Cur.  adv.  vuU* 


=  rE3 


Lord  Denman  C.  J.,  in  this  vacation  {February  14tb), 
delivered  the  judgment  of  the  Court 

The  declaration  was  in  trespass  quare  clausum  firegiu 
The  defendant  pleaded  that  A.  W.  R.  BosoiUc  vras 
seised  in  fee  of  the  locus  in  quo,  and  that  the  plaintiff 

(a)  1  Wms.  SauntL  277  b,  6th  ed. 

(6)  T.  Raym,  450.,  &  C.  2  (T.)  Jones,  158. 

(c)  1  Q.  n,  522.  ((/)  2  Wnti,  Saund.  97  c 

(c)  SB.  ^  ai  92,  {g)  2  New  Ca.  735. 
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M  it  of  him,  as  tenant  from  year  to  year,  upon  cer-  Qvem's  Bench. 

1 04,^ 

In    terms,   and,    amongst  others,    that  Bosmlle^   the  ' 


Milord,  or  his  on-coming  tenant,  at  any  time  after  Milner 
e  1st  6i  January  preceding  the  6th  of  April  when  the  Jordan. 
iintifF  should  have  received  notice  to  quit,  should 
▼e  liberty  to  enter  and  plough  the  arable  land  held 
the  plamtiff:  the  plea  then  averred  notice  to  quit 
-BosviUe  to  the  plaintiif,  on  the  6th  April  1845,  and 
&t  BosoiUe  agreed  to  let,  and  defendant  agreed  to 
^e,  the  premises  as  tenant  from  year  to  year,  from 
d  after  the  expiration  of  the  plaintiff's  tenancy :  that 
fendant  thereupon  became  the  on-coming  tenant,  and 
>tered,  after  Ja;i2^ry  1845,  to  plough  the  land;  and 

>  justified. 

The  plaintiff,  admitting  the  seisin  in  fee  of  BosvilUy 
1[>lied  De  injuria  to  the  rest  of  the  plea :  and  the  de- 
cant demurred  to  this  replication,  on  the  ground 
^ftt  the  plaintiff  could  not  in  that  form  put  in  issue  an 
nthority  in  law  derived  from  the  plaintiff.  And  we 
■^  of  opinion  that  the  defendant  is  right,  and  entitled 

>  our  judgment. 

In  this  case  the  authority  of  the  defendant  arises  out 
f  a  relation  created  by  the  act  of  parties,  one  of  whom 
^  the  plaintiff;  the  defendant  therefore  justifies  under 
™  authority  or  power  derived  from  the  plaintiff  him- 
*"•  The  case  therefore  is  directly  within  the  third 
^^lution  in  Crogate^s  Case  (a).  The  plaintiff  himself, 
7  the  terms  upon  which  he  held  the  land,  gave  an 
^'ithority  under  which  alone  the  defendant  could  have 
t^^er  to  enter :  and  we  therefore  think  that  the  repli- 

(a)  8  Sep.  66  b, 
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Foiume  VIII,    cation  is  bad  for  the  reason  specially  assigned  in  the 

1846.         , 
__    .  _     ._  demurrer. 


MlLMEa 
V. 

JoaDAN. 


But  it  was  said,  on  the  part  of  the  plaintiff,  that  the 
plea  was  bad  for  not  stating  an  actual  demise  of  the 
premises  to  the  defendant,  but  only  an  agreement  for  a 
demise,  and  that  not  stated  to  be  in  writing.  We  do 
not  think  it  necessary  to  consider  whether  the  agree- 
ment between  Bosville  and  the  defendant  did  or  did 
not  amount  to  an  actual  lease  at  the  time  of  the  entry, 
nor  whether  it  was  necessary  that  it  should  have  been  ^^^ 
in  writing ;  as  we  think  enough  is  stated  upon  the  re-  ^.-.^ 
cord    to  warrant  the  allegation  expressly  made    thatx^^^ 

the  defendant   was  **the  on-coming   tenant,"  an  aile ^ 

gation  which  might  have  been  traversed :  and,  if  th^^^^ 
objection  were  available  at  all,  we  think  it  would  hav»-  e 
been  on  special  and  not  upon  general  demurrer. 

Upon  the  whole,  therefore,  our  judgment  is  for  tl^^e 
defendant. 

Our  judgment   will   be   the   same   in  {(i)  Milner  ^^r. 
MyerSy  Milner  v.  Singleton^  Milner  v.  F.  Jordan^  Miln^^ 
v.  Dixon^  and  Milner  v.  Prankish. 

Judgments  for  defendants  accordingly 

(a)  In  these  cases,  the  defcndaDts  justified  as  servants  to  W,  Jordan. 


The  report  of  Doe  dem.  Angell  v.  Angell^  unavoidably 
omitted  here,  will  be  found  in  the  next  volume. 
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Queen*t  Bench. 

[1847.] 


TThe  following  case,  though  not  decided  till  Hilary 
^^oatioD  18479  is  introduced  here,  as  it  settles  an  im- 
portant point  of  Sessions  practice. 


The  Queen  against  The  Recorder  of  Leeds.      [satwdi^, 

February  13thy 
1847.] 

fTALL  moved  {January  29th,  1847(a))  for  a  cer-  A  parish  served 

^"^  •  I  .      ^  1  /«   ■       ^*^h  «"*  order 

Uorari  to  remove  mto  this  Court  an  order  of  the  of  removal, 
Leeds  Borough  Sessions,  quashing,  on  appeal,  an  order  cbarg^eabiUty, 
of  justices  for  the  removal  of  William  Barker  from  the  taon"^dl^r 
township  of  Leeds  in  the  borough  of  Leeds  to  the  parish  ^^^"^  */ 
oT  Easingxoold  in  the  North  Riding  of  Yorkshire.     The  ••  79.,  may 

either  appeal  to 

niaterial  facts  stated  on  affidavit  were  as  follows.  the  first  prac- 

r--  in  1  1  I      ^      ..  ticable  sessions 

1  ne  order  of  removal  was  made  on  15th  Ajn-tl,  1847.  after  such  ser- 

Notice  of  chargeability,  and  copies  of  the  order  and  ex-  no  actual*re? 

AQiinations,  were  sent  by  post,  and  received  not  later  ^ken  place 

than  May  2d,     The  next  general  quarter  sessions  for  ^  ^*{1^*^ 

the  borough  of  Leeds  were  held  on  July  7th,     By  the  •ct"*!  removal, 

°  .  and  then  ap. 

practice  of  these  sessions,  notice  of  appeal  is  served  ten  p«al- 

^ys  before  the  sessions,  unless  a  longer  time  is  required 

^y  statute,  and,  in  that  case,  the  statutory  notice.     In 

the  present  instance   no  notice  of  appeal   was   given 

I        before  the  July  sessions ;  nor  was  any   appeal  there 

^       entered  or  respited.     The  township  of  Leeds  removed 


*" 


tbe  paupers,  on  July  18th,  to  EasingvxM  parish,  which 

18  thirty  four  miles  distant  from  Leeds.     On  15th  Sep- 

Umber  the  overseers  of  Easingwold  gave  notice  of  appeal 

for  the  next  Leeds  borough  sessions,  which  were  holden 

(m)  Bdbre  Lord  Dennum  C.  J.,  PcUteson,  Colerulge  and  Wightman  Js. 
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Voiunu!  viii.    on   29th    October.     The  appeal   then   came  on  to  b« 

'-         '"^      heard ;  and  the  respondents  contended  that  the  appel- 

The  QuHK      jgjj^  y^Qxe  too  late,  not  having  given  notice  of  appeal 

The  Recorder    within   twenty  one  days   after  receiving  the  notice  oi 

chargeability  and  copies  of  order  and  examinations,  nor 

entered  an  appeal  at  the  July  Sessions«     The  appellaots 

cited  Regina  v.  TAe  Justices  of  Cornwall  {a)  and  BegifUi 

V.  Justices  of  Salop  {b) ;  and  the  Recorder,  coosidering 

himself  bound  by  these  authorities,  heard  the  appeal 

The  order  was  quashed. 

l^he  attorney  for  the  respondents  now  deposed: 
^^  That  a  practice  has  arisen,  on  the  part  of  the  0Te^ 
seers  of  the  poor  of  several  townships  and  parbhes  intke 
county  aforesaid  ^*  (York)^  "of  giving  no  notice  of  appeil 
against  any  order  of  removal  until  after  having  entered 
and  respited  an  appeal  at  the  quarter  sessions  agaioit 
such  order.  That  this  is  done  for  the  purpose  of  pre- 
venting the  removing  parish  from  abandoning  its  order 
by  obtaining  a  supersedeas  thereof,  and,  unless  the 
removing  parish  suspends  the  actual  removal  of  die 
paupers'until  after  the  expiration  of  the  quarter  sessiow 
at  which  an  appeal  against  the  order  must  be  enteredi 
has  the  effect  of  defeating  the  provisions  of  the  statute 
commonly  called  the  Poor-law  Amendment  Act,  to  pre* 
vent  the  removal  of  paupers  under  an  order  until  the 
expiration  of  the  time  for  prosecuting  an  appeal." 

HaU,  after  stating  the  above  facts,  argued  as  w" 
lows.  Regina  v.  Justices  of  Salop  (b)  was  decided  beto 
Stat.  4  &  5  IV.  4.  c.  76.  had  received  the  full  consider- 
ation which  has  since  been  given  to  it ;  and  the  vief 

(a)  Q  A,^  E.  894.  (6)  6  Dovl.  P.  C.  28. 
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Licen   in   that  case  has  been  corrected   in   Regina  v.  ^hteen*t  Bench, 
ii^tticest  ifc.  of  Yorkshire  {a).      The  judgment  in   the       ^         '-^ 

warmer  case  proceeded  on  two  grounds,  both  erroneous.  '^^^  Qd«kk 

le  first  is  that,  by  the  old  law,  there  was  no  griev-  Tiie  Recorder 

ofLuDs. 

^VBce  until  removal.      But   the  judgment  of   the   re- 

■Bioving  justices   was,   and   is   still,  the  grievance  ap- 

>^^ed  against:  as  soon  as  the  parish  is  affected  with 

^«  judgment,  it  is  aggrieved.     Under  the  former  law 

tftils  would  in  general  happen  at  the  time  of  removal, 

l>ecause  the  order  and  the  pauper  were  delivered  to- 

Sether ;  but  the  order  was  the  grievance,  the  removal 

only  its  consequence.     The  erroneous  opinion  on  this 

point  in  Regina  v.  Justices  of  Salop  {b)  appears  to  have 

been  founded  on  Rex  v.  Norton  (c).     There  an  order 

of  venoval  was  dated  June  21st,  and  discharged  at  the 

Mikhaelmas  Sessions ;  and  it  was  objected  in  this  Court 

^hmt  the  Midsummer  Sessions  had  intervened.     It  was 

■Bid  at  the  bar  <<  that  by  the  express  words  of  the 

*tetate  (d)  the  appeal  is  to  be  to  the  next  sessions  after 

^e  parties  find  themselves  aggrieved,  which  is  not  till 

^e  removal :  and  for  aught  appears,  Michaelmas  Sessions 

Bright  be  the  next  sessions  after  the  grievance.     And  so 

'^  was  held  in  the  case  of  the  parishes  of  Milbrook  and 

&•  JWWs  in  Southampton  (e):*     «  To  which  the  Court 

Agreed,  and  the  sessions,  order  was  affirmed."     But,  in 

^  last  cited  case  (where  the  order  of  removal  was 

.dited  February  12th,  and  the  appeal  was  decided  at  the 

Trkdhf  Sessions),  the  Court  merely  said :  ^^  You  cannot 

like  this  objection  now  it  is  matter  of  fact,  and  perhaps 

(he  order  was  not  served  till  after  the  sessions ;"  you 

(«}  8  DowL  jr  Xr.  488.  (6)  6  Dowl  P.  C.  28. 

(c)  3  Af«.  SSl.  {d)  13  &  14  C.  2.  c.  12.  i.  2. 

(e)  MiiUbrook  and  St.  John\  Southampton^  Ca.  Set,  ^  Rem.  68, 4tb  ed. 


out  shew  that  it  is  unsound  in  principle.  In 
Bishop  Wearmouth  {c)  all  the  Judges  treated  » 
the  order  as  the  grievance  against  which  a  distri 
oppeal.  Rex  v.  The  Justices  of  Pembroteskin 
the  Highway  Act,  IS  G.  S.  c.  78.,  is  an  analog 
A  second  point,  relied  on  by  Littledale  J.  in  I 
Justices  of  Salop  {e\  was  that,  by  service  of  an 
removal  under  the  present  law,  no  actual  grievi 
created.  But,  under  stat.  4  &  5  W.  ^.  c.  76.  s. 
parish  on  which  the  order  is  made  becomes 
expenses  of  relief  and  maintenance  from  the  tii 
it  receives  notice  of  chargeability  from  the  r 
parish.  This  was  observed  by  fVightman  J.  in 
V.  Justices,  &c.  of  Yorkshire  {g).  And,  accoi 
Regina  y.Sorm  (A),  the  contents  of  the  document 
with  the  order  of  removal  become  evidence  agi 
parish  receiving  them  if  there  be  no  appeal.  T 
stitutes  a  grievance  from  the  time  of  their  being 
The  statute  does  not  introduce  any  new  rigl 
appealing :  if  it  does,  the  appeal  is  given  with 
limitation  as  to  time,  or  direction  as  to  the  G>ui 
is  to  try :  and  the  parish  appealing  has  the  <^ 
doing  so  at  the  next  practicable  sessions  afte 

(a)  19  Fm.  Abr,  343.,  tit  Assumi  cfUu  Pwu  (£>,  pL  5,  n 
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serrod  with  the  order,  or  at  the  distance,  it  may  be,  of  a  Q^"'  ^««*« 

ri847«l 
year  ^     an  assumption  which  is  already  producing  much 

inconM  lenience.  TheQu«K 

Cur.adv.VuU.     1^^  Recorder 

of  LllDSr 

liC>«"d  Denman  C  J*  now  delivered  judgment, 
K      motion  was  made  by  Mr.  Halt,  on   the  29th  of 
JaittMsry,  on  behalf  of  the  townsliip  of  Leeds^  for  a  cer- 
^tari  to  bring  up  an  order  of  sessions  that  it  might  be 
quashed,  on  the  ground  that  an  appeal  against  an  order 
of  removal  must  be  made  at  the  first  practicable  sessions 
Alter  the  order  made  and  served,  and  that  an  appeal  at 
^  first  practicable  sessions  after  actual  removal  is  too 
Iste,  if  it  would  be  out  of  time  calculating  from  the 
wvice  of  the  order.     As  it  has  been  the  ordinary  prac- 
we  since  the   case   of  Regina   v.  Justices    of  Salop^ 
reported  in  6  Dowling  (at),   to  consider  the  actual  re- 
moval of  the  pauper  as  the  grievance  to  be  appealed 
■gainst,  we  have  paused  before  we  granted  a  rule  which 
""^gfct  produce,   for  a  time  at  least,  uncertainty  in  the 
pnictice. 

The  motion  was  founded  upon  stat  ^iiS  W.  ^.c.  76. 
•^.79,  81  and  84,  and  a  case  in  the  Bail  Court,  be- 
fore my  brother  Wightman^  of  Regina  v.  Justices^  &c, 
ST  Yorkshire  (6),  reported  in  2  Dowling  and  Lowndesy 
h  which  he  considered  that  the  making  and  serving 
the  order,  with  notice  of  chargeabiliiy  and  copy  of  the 
examinations,   might,  since  the  passing  of  stat.  4>  &  5 
fF.  4.  c.  76.,  constitute  a  sufficient  grievance  to  warrant 
JO  appeal. 

In  coming  to  this  conclusion  there  was  no  intention 

Ca)  6  DowL  P.  C.  28.  (6)  2  Dowl.  §•  L,  488. 

VOL.  VJII.    N.  8.  T  T 
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Foiutne  viiL  to  Overrule  the  case  of  Resina  v.  Justices  of  Salop  (  ^q 

ri847.]  I- v^-^ 

_____  as   to   the   point   determined    by   it,    that   the  app^^ 

The  QuBBN  j^p|.  i^gy  lYQQi  the  actual  removal  as  the  grievance       ^ 

The  Recorder  be  appealed  against ;   but  my  brother  Wightman  cc^^ 

of  LfXBDS. 

sidered  that  the  appellant  might,  if  he  pleased,  tr^^^^ 
either  the  order  of  removal  and  service   with  notice 
of  chargeability  and  copy  of  the  examinations,  or  tlic 
actual  removal  of  the  pauper,  as  the  grievance  to  be 
appealed  against,  and  that  no  practical  inconvenieoc^ 
can  arise   from  giving  the  appellant  such  an  opti^Of 
but  rather  the  <:ontrary ;  and  in  this  view  of  the  cas»* 
we  concur ;  and,  though  Littledale  J.,  in   the  case  o^ 
Regina  v.  Justices  of  Salop  {a) j  not  only  considers  tb^^ 
the  actual  removal  may  be  treated  as  the  grievan^^ 
to  be  appealed  against,  but  that  the  order  and  serfi^^^ 
with    notice  of  chargeability  and  copy  of  the  exanm^-^ 
nations  do  not  constitute  a  grievance  which  can  be  tfc»^ 
subject  of  appeal,  and  upon  that  latter  point  the  jud^'' 
ment  of  Littledale  J.   is  at  variance  with  the  case    ^^* 
Regina  v.   Justices^  &c.   of  Yorkshire  (J),  we  are  d  i^* 
posed  to  think  that  those  decisions  are  not  inconsist^*'* 
upon  the  points  in  question  in  each,  and  that  the  app^^^ 
•  lant  may  treat  either  the  order  and  service  with  noti^^ 
of  chargeability  and  copy  of  examinations  as  the  gri^^" 
ance  against  which  he  may  appeal,  as  held  by  my  bro* 
ther  fVightma7iy  or  ihe  actual  removal  of  the  pauper,  ^ 
held  by  Littledale  J. :  and  this   view  of  the  case  is  io 
accordance  with  the  opinion  of  my  brother  Patteson  'fl 
the  case  oi  Regina  v.  The  Justices  of  Middlesex  [c). 

We  think  it  right  to  give  judgment  without  debj 
in  conformity  with  the  understood  {practice:  andMf* 
HalVs  application  therefore  is  refused. 

Rule  refused. 

(o)  6  Dowl,  p.  a  28.  (6)  2  Dowl.  <  !•  488. 

(c)  9Dowl.  P.  a  169,170. 


CASES 

ARGUED   AND   DETERMINED 

IN 

Ke  queen^s  bench, 

IN 

EASTER  TERM  AND  VACATION, 

IX.  VICTORIA. 


QueerCt  Bench, 
1846. 


'^Q  Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation  were 

Lord  Denman  C.  J.  Williams  J. 

PaTTESON  J.  WiGHTMAN  J. 


Direction  to  Taxing  Officers. 

The  following  direction  by  the  Judges  of  the  several 
Common  Law  Courts  at  Westminster  was  issued  in  this 
tern  {April  21st). 

Ordered:  That  the  directions  to  the  Taxing  Mas** 
CIS  (a)  be  altered,  by  inserting,  after  tlie  words  "  Actions 
f  assumpsit,  debt,  or  covenant,"  the  words  ^^  other  than 
ises  wherein  by  reason  of  the  nature  of  the  action  no 
ril  of  trial  can  by  law  be  issued  (i)/' 

(o)  TiinUy  T.  1844,  6  Q.  B.452. 
(ft)  See  IFalther  v.  Mess,  7  Q.  B,  189. 

T  T   2 


Examination  and  Admission  of  Attorn) 
Easter  Term,  1846. 

Whereas,  by  section  15  of  the  statute  6  &  7  Fife 
it  was  enacted, 

**  That  it  sliall  be  lawful  for  the  Judges  of  the  said  Courts  ( 
Bench,  Coromon  Fleas,  and  Exchequer,  or  any  one  or  more  of 
he  and  they  is  and  arc  hereby  authorized  and  required,  before 
shall  issue  a  fiat  for  the  admission  of  any  person  to  be  ni  A 
examine  and  inquire,  by  sucli  ways  and  means  as  he  or  they  shall 
per,  touching  the  articles  and  service  and  the  fitness  and  capad 
person  to  act  as  an  Attorney,  and  if  the  Judge  or  Judges  as  afa 
be  satisfied  by  such  ]^xamiuation,  or  by  the  Certificate  of  such  1 
as  herein-after  mentioned,  that  such  person  is  duly  qualified  i 
competent  to  act  as  an  Attorney,  then,  and  not  otljcrwise,  the  i 
or  Judges  shall  and  he  and  they  is  and  are  hereby  authorixed  an 
to  administer  or  cause  to  be  administered  to  such  person  the  < 
inafuT  directed  to  be  taken  by  Attorneys  and  Solicitors,  in  addi 
Oath  of  Allegiance,  and  af\er  such  oaths  taken  to  cause  him 
mittcd  an  Attorney  of  such  Court ;  ** 

And,  by  section  1 6  of  the  said  statute,  it  was  en 

"  For  the  purpose  of  facilitating  the  inquiry  touching  tbt  i 
under  articles  as  aforesaid,  and  the  fitness  and  capacity  of  anj 
act  as  an  Attorney,"  **  that  it  shall  be  lawful  for  the  {udgct  of  < 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  (or  any  dgl 
of  them,  of  whom  the  Chiefs  of  the  said  Courts  shall  be  tliif%) 
to  time  to  nominate  and  appoint  such  persona  to  be  ExamiD 
purposes  aforesaid,  and  to  make  such  Rules  and  RcgulatioH 
ducting  such  Examination,  as  such  Judges  shall  think  | 


RULES  OF  COURT,  6Sl 

jcaminers,  subject  to  the  conlroul  of  the  Judges  in    Queen's  Bench. 

tanner  herein-arter  mentioned  :  L- 

It  is  ORDERED,  that  the  several  Masters  for  the  time 

Deing  for  the  Courts  of  Queen's  Bench,  Common  Pleas 

and  Exchequer,  respectively,  together  with  sixteen  at- 
torneys or  solicitors,  be  appointed  by  a  rule  of  Court  in 
every  year  to  be  Examiners  for  one  year,  any  five  of 
^hom  (one  whereof  to  be  one  of  the  said  Masters)  shall 
»*  competent  to  conduct  the  examination ;  and  that,  sub- 
ject to  such  appeal  as  herein-after  mentioned,  no  person 
^bo  shall  not  have  been  previously  admitted  a  solicitor 
<^f  the  High  Court  of  Chancery  shall  be  admitted  to  be 
'^orn  an  attorney  of  any  of  the  Courts,  except  on  pro- 
jection of  a  certificate  signed  by  the  major  part  of  such 
Examiners  actually  present  at  and  conducting  his  Ex- 
ttiination  testifying  his  fitness  and  capacity  to  act  as  an 
tttorney ;  such  certificate  to  be  in  force  only  to  the  end 
cflhe  Term  next  but  one  following  the  date  thereof, 
Viless  such  time  shall  be  specially  extended  by  the  order 
rfa  Judge. 

II.  It  is  further  ordered  that  the  Examiners  so  to  be 
appointed  shall  conduct  the  said  examinations  under 
'^lations  to  be  first  submitted  to  and  approved  by  the 
Judges. 

III.  And  it  is  further  ordered,  that,  in  case  any  person 

tbdl  be  dissatisfied  with  the  refusal  of  the  Examiners  to 

^Dt  such  certificate,  he  shall  be  nt  liberty  to  apply  for 

Admission  by  petition  in  writing  to  the  Judges,  to  be 

delivered  to  the  Clerk  of  the  Lord  Chief  Justice  of  the 

Coort  of  Queen's  Bench,  upon  which  no  fee  or  gratuity 

shall  be  received,  which  application  shall  be  heard  in 

Seijeant's  Inn  Hall  by  not  less  than  three  of  the  Judges. 

IV.  And,  whereas  the  Hall  or  Building  of  the  Incorpo- 
T  T  :? 
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Fotmne  viiL    rated  Law  Society  of  the  United  Kingdom,  in  Oimxry 

L__  Lane^  will  be  a  fit  and  convenient  place  for  holding  ib^ 

said  examinations,  and  the  said  Society  have  consented  ^^^ 
allow  the  same  to  be  used  for  that  purpose:  it  is  furtb^^^ 
ordered,  that,  until  further  order,  such  examinations L-^^ 
there  held  on  such  days  as  the  said  Examiners,  or  ac:^^ « 
five  of  them,  shall  appoint ;  and  that  any  person  n^=^ 
previously  admitted  an  attorney  of  any  of  the  ihr^^ 
Courts,  and  desirous  of  being  admitted,  shall,  in  addition* 
to  the  notices  already  required,  give  a  Term's  notice  Mc: 
the  said  Examiners  of  his  intention  to  apply  for  e:^B« 
amination,  by  leaving  the  same  with  the  Secretary  of  tkerz 
said  Society  at  their  said  Hall ;  which  notice  shall  aL^a 
state  his  place  or  places  of  residence  or  service  for  tl& 
last  preceding  twelve  months;  and,  in  case  of  applicatk^ 
to  be  admitted  on  a  refusal  of  the  certificate,  shall  g;^^ 
ten  days'  notice,  to  be  served  in  like  manner,  of  the  dsi 
appointed  for  hearing  the  same. 

V.  And  it  is  further  ordered,  that,  three  days  at  like 
least  before  the  commencement  of  the  Term  nextprecedin^ 
that  in  which  any  person  not  before  admitted  shall  pro- 
pose to  be  admitted  an  attorney  to  either  of  the  CourtSi 
he  shall  cause  to  be  delivered  at  the  Masters'  Office^ 
instead  of  affixing  the  same  on  the  walls  of  the  Courts,  the 
usual  written  notices,  which  shall  state,  in  addition  to  the 
particulars  now  required,  his  place  or  places  of  abode  or 
service  for  the  last  preceding  twelve  months;  and  the 
Master  shall  reduce  all  such  notices  as  in  this  rule  first 
mentioned  into  an  alphabetical  table   or  tables,  under 
convenient  heads,  and  affix  the  same,  on  the  first  da;  of 
Term,  in  some  conspicuous  place  within  or  near  to  and 
on  the  outside  of  each  Court.     And  such  person  shall 
also,  for  the  space  of  one  full  Term  previous  to  the  Term 
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in    irhich  he  shall  apply  to  be  admitted,  enter  or  cause  to   Queen's  Bench. 

l>^  entered,  in  two  books  kept  for  that  purpose,  one  at   ' 

the  chambers  of  the  Lord  Chief  Justice  or  Chief  Baron 

of  the  Court  in  which  he  applies  to  be  admitted,  and 

the  other  at  the  chambers  of  the  other  Judges  or  Barons 

of  such  Court,  his  name  and  place  or  places  of  abode,  and 

also  the  name  or  names,  and  place  or  places  of  abode,  of 

the  attorney  or  attorneys  to  wliom  he  shall  have  been 

articled. 

And  it  is  further  ordered,  that  a  printed  copy  of  the 
list  of  admissions  be  stuck  up  in  the  Queen's  Bench, 
Common  Pleas  and  Exchequer  Offices,  and  at  the  Judges' 
Hall  or  Chambers  of  each  Court  in  Rolls  Garden. 
Denman.  T.  Coltman. 

N.  C,  TiNDAL.  R.  M.   ROLFE. 

Fred.  Pollock.  Wm.  Wightman. 

J.  Parke.  C.  Ckesswell. 

E.  H.  Alderson.  W.  Erle. 

J.  Patteson.  T.  J.  Platt. 
J.  Williams. 


REGULATIONS 


Approved  by  the  Judges  in  Easter  Term,  1846, 
FOR  the  Examination  of  Persons  applying  to 
BE  admitted  as  Attokneys  of  the  Courts  of 
Queen's  Sench,  Common  Pleas,  or  ExcHEguER, 

pursuant  to  THE  RuLE  OF  CoURT  MADE  IN  EaSTER 

Term,  184.6. 

Whereas,  by  a  rule  of  the  Courts  of  Queen  Bench, 
Common  Pleas  and  Exchequer,  made  in  Easter  Term, 
1846,  it  was  ordered  that  the  several  Masters  for  the 
time  being   of  the  said  Courts  respectively,  together 
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yofwne  viiL    with  Sixteen  Attorneys  or  Solicitors,  should  be  appoint^^ 
■  by  a  rule  of  Court  in  every  year  to  be  Examiners  f^^^ 

One  Year  of  persons  applying  to  be  admitted  Atu^"^"* 
neys  of  the  said  Courts,  any  five  of  whom  (one  where  ^r^^ 
to  be  one  of  the  said  Masters)  should  be  competent  ^C:« 
conduct  the  Examination,  and  that,  subject  to  such  a'^p:^- 
peal  as  thereinafter  mentioned,  no  person  not  previou*'  •  j 
admitted   a  Solicitor  of  the  High  Court  of  Chance  m^ 
should  be  admitted   to  be  sworn  an  Attorney  of  any    o| 
the  said  Courts,  except  on  prmluction  of  a  certificc^^ 
signed  by  the   major  part  of  such   Examiners  actuall^^^ 
present  at  and  conducting  his  Examination,  testify lo^^ 
his  fitness  and  capacity  to  act  as  an  Attorney;  sucXs 
certificate  to  be  in  force  only  to  the  end  of  the  Xtnmrm 
next  but  one  following   the   date  thereof,  unless  sucC::^ 
time  should  be  specially  extended  by  the  order  of  ^3 
Judge:  And  it  was  further  ordered,  that  the  Examiner'^* 
so  to  be  appointed  should  conduct  the  said  Examinatiois  ^ 
under  regulations  to  be  first  submitted  to  and  approve^  ' 
by  the  Judges ;  and  that  until  further  order  such  Ei^^ " 
laminations  should  be  held  in  the  Hall  or  building  of  tlv^  ^ 
Incorporated   Law  Society  of  the  United  Kingdom  I  ^^ 
Chancery  Lancy  on  such  days  as  the  said  Examiners,  c^^^ 
any  five  of  them,  should  appoint;  and  that  any  person- ^ 
not  previously  admitted  of  any  of  the  three  Courts,  an*  ^ 
desirous  of  being  admitted,  should  give  a  Term's  notic^^ 
of  his  intention   to  apply  for  Examination,  by  leavii^^ 
the  same  with  the  secretary  of  the  said  Society  at  the*  *^ 
said  Hall : 

In  pursuance  of  the  said  rule,  the  following  regulo- 
tions  for  conducting  the  said  Examinations  have  been 
submitted  to  and   approved  by  the  Judges  of  the  sa/</ 
Courts. 
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That  every  person   applying   to  be  admitted   an   Queen*s  Bench, 
rney  of  any  of  the  said  Courts  pursuant  to  tlie  said  . ' 

shall,  within  the  first  seven  days  of  the  term  in 
h  he  is  desirous  of  being  admitted,  leave,  or  cause 
^  left,  with  the  secretary  of  the  said  Incorporated 

Society  his  Articles  of  Clerkship  duly  stamped, 
also  any  assignment  which  may  have  been  made 
scf,  together  with  answers  to  the  several  questions 
unto  annexed,  signed  by  the  Applicant  and  also  by 
Attorney  or  Attorneys  with  whom  he  shall  have 
^  his  clerkship. 

•  That  in  case  the  Applicant  shall  shew  sufficient 
e,  to  the  satisfaction  of  the  Examiners,  why  the  first 
lation  cannot  be  fully  complied  with,  it  shall  be  in 
power  of  the  said  Examiners,  upon  sufficient  proof 
g  given  of  the  same,  to  dispense  with  any  part  of 
Brst  regulation  that  they  may  think  fit  and  reason- 

m 

[I.  That  every  person  applying  for  admission  shall 
»  if  required,  sign  and  leave,  or  cause  to  be  left,  with 
secretary  of  the  said  Society  answers  in  writing  to 
1  other  written  or  printed  questions  as  shall  be  pro- 
^d  by  the  said  Examiners,  touching  his  said  service 
conduct,  atid  shall  also,  if  required,  attend  the  said 
iminers  personally,  for  the  purpose  of  giving  further 
lanations  touching  the  same,  and  shall  also,  if  re- 
'cd,  procure  the  Attorney  or  Attorneys  with  whom 
ihM  have  served  his  clerkship  as  aforesaid  to  answer 
cr  personally  or  in  writing  any  questions  touching 
n  service  or  conduct,  or  shall  make  proof  to  the  sa- 
nction of  the  said  Examiners  of  his  inability  to  pro- 
e  the  same, 
v.  That  every  person  so  applying  shall  also  attend 
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V.  That,  upon  compliance  with  the  afore 
lations,  and  if  the  major  part  of  the  said 
actually  present  at  and  conducting  the  said  £: 
(one  of  them  being  one  of  the  said  Masten 
satisfied  as  to  the    fitness  and  capacity   of 
so  applying  to  act  as  an  Attorney,  the  said 
so  present,  or  the  major  part  of  them,  shall 
same  under  their  hands  in  the  following  form 

^^In  pursuance  of  the  rules  made  in  Ea, 
1846,  of  the  Courts  of  Queen's  Bench,  G>mmoi 
Exchequer,  we,  being  the  major  part  of  the 
actually  present  at  and  conducting  the  Exan 
A.  B.  of  &c.,  do  hereby  certify  that  we  have 
the  said  A.  B.  as  required  by  the  said  rules 
do  testify  that  the  said  A.  B.  is  fit  and  capabi 
an  Attorney  of  the  said  Courts." 

ff 

QOZSTJONS   AS  TO   DUC    SiRVlCC   OP    AbTICLU   OF    Cl 

To  he  antwered  by  the  Ckrk, 

I.  What  was  your  age  at  the  date  of  your  Articles? 

II.  Have  you  served  the  whole  term  of  your  Articlei 
where  the  Attorney  or  Attorneys  to  whom  you  were  article 
carried  on  his  or  their  business?     And,  if  not,  state  the  reu 

III.  Have  you  at  any  time  during  the  term  of  your 
absent  without  the  permission  of  the  Attorney  or  Attorneys 
were  articled  or  assitmed  ?     And.  if  so.  state  the  lenffth  and 
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med  in  any  profeuioo,  business  or  employment,  other  than  your   Queen*s  Bench, 
fisional  employment  as  Clerk  to  the  Attorney  or  Attorneys  to  whom  1846. 

irere  articled  or  assigned  ?  

XXaTe  you  since  the  eipiration  of  your  Articles  been  engaged  or 
Fiaed,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
ess  or  employment,  other  than  the  profession  of  an  Attorney  or 
u>«-  ? 


to  he  answered  by  the  Aliomey,  Agent,  Barrister  or  Special 
;  with  whom  you  may  have  served  any  part  cf  your  Time  under 
»-    .^rticUs, 

H«i«  A.  B,  served  the  whole  term  of  his  Articles  at  the  office  where 
^x~V7  on  your  business  ?     And,  if  not,  state  the  reason. 

Has  the  said  A.  B.  at  any  time  during  the  term  of  his  Articles 
*l>sent  without  your  permission  ?  And,  if  so,  state  the  length  and 
^c^Kis  of  such  absence. 

^  Has  the  said  A,  B,  during  the  period  of  his  Articles  been  engaged 
^■^cerned  in  any  profession,  business  or  employment  otlier  than  his 
*«ioijal  employment  as  your  Articled  Clerk  ? 

^*  Xias  the  said  A.  B.  during  the  whole  term  of  his  Clerkship,  with 
^^c^ptions  above  mentioned,  been  faithfully  and  diligently  employed 
^^^1^  professional  business  of  an  Attorney  or  Solicitor? 

*  Has  the  said  A.  B.  since  the  expiration  of  his  Articles  been  engaged 
^^i^emed,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
^"^^ss  or  employment  other  than  the  profession  of  an  Attorney  or 
citor? 

^nd  I  do  hereby  certify  that  the  said  A.  B,  hath  duly  and  faithfully 
'^^d  under  his  Articles  of  Clerkship  (or  assignment,  as  the  case  may 

•  bearing  date  &c.,  for  the  term  therein  expressed,  and  that  he  is  a  fit 
^  P>t>per  person  to  be  admitted  an  Attorney. 

Denman.  J.  Williams. 

N.  C.  TiNDAL.  T.  COLTMAN. 

Fred.  Pollock.  R.  M.  Rolfe. 

J.  Parke.  Wm.  Wightman 

£.  H.  Alderson  C.  Cresswell. 
J.  Patteson. 
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rolunu  VIII. 

1846. 


REGULA  GENERALIS. 

The   following   Rule   was  read  in    Court  tbb  Te 
(May  6th). 

RENEWAL    OF   ATTORNEYS'    CERTI- 
FICATES. 

Easter  Term,  184.6. 

Whereas,  by  section  25  of  the  statute  6  &  7  T 
c.  73.9  it  was  enacted  that,  *^  if  any  attorney  shall  negl 
to  procure  an  annual  stamped  certificate  authorii 
him  to  practise  as  such  within  the  time  by  law  appoin 
for  that  purpose,  then  and  in  such  case  the  Kegistra 
attorneys  and  solicitors  shall  not  afterwards  gran 
certificate  to  such  attorney  without  the  order  of  om 
the  Courts  of  Queen's  Bench,  Common  Pleas  orExi 
quer,  or  of  one  of  the  Judges  thereof,  to  issue  such 
tificate : 

And  whereas  it  is  expedient  that,  upon  the  applica 
of  an  attorney  having  neglected  for  the  space  of 
whole  year  to  procure  or  to  renew  an  annual  stan 
certificate,  tlie  Judges  should  have  means  of  inqui 
as  to  the  circumstances  under  which  he  has  omi 
to  commence  or  has  discontinued  to  practise,  and  a 
his  conduct  and  employment  during  the  term  of  i 
omission  or  discontinuance : 

It  is  ordered,  that,  from  and  after  the  Inst  da 
Trinity  Term  next,  every  person  who  shall  intend  to 
ply  on  the  last  day  of  Term  or  in  vacation  for  such  on 
shall,  three  days  at  the  least  previous  to  the  first  day 
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Xerm,  on  the  last  day  of  which  application  is  intended  Queen's  JBench. 

e  made,  or,  in  case  the  application  is  to  be  made  in  the   ' 

ition,  shall  previous  to  the  first  day  of  the  preceding 

my  leave  at  the  office  of  the  Masters  of  the  Court  in 

ch    he  intends  to  make  the  application  a  notice  in 

ing,  containing  his  name  and  place  of  abode  for  the 

preceding  twelve  months.     And  that  before  the  said 

day  of  Term  he  shall  enter  or  cause  to  be  entered  a 

notice  in  two  books  kept  for  that  purpose,  one  at  the 

libers  of  the  Lord  Chief  Justice  or  Chief  Baron,  and 

other  at  the  chambers  of  the  other  Judges  or  Barons, 

shall  before  the  said  first  day  of  Term  cause  to  be 

I  tlie  affidavit  upon  which  he  seeks  to  obtain  or  renew 

said  certificate  at  the  office  of  the  Masters- aforesaid, 

^  copy  thereof  to  be  also  left  at  the  chambers  of  the 

cl   Chief  Justice  of  the  Court  of  Queen's  Bench. 

^nd  it  is  further  ordered,  that  the  Masters  reduce  such 

ces  into  alphabetical  order,  and  add  the  same  to  the 

t  of  Admissions  ;  and  the  order  for  the  granting  the 

Uficate  shall  be  drawn  up  on  reading  such  affidavit  of 

^  copy  having  been  left  in  compliance  with  this  rule. 

Denman.  T.  Coltman. 

N.  C.  TiNDAL.  R.  M.  ROLFE. 

Fred.  Pollock.  Wm.  Wightman. 

J.  Parke.  C.  Cresswell. 

E.  H.  Alderson.  W.  Erle. 

J.  Patteson.  T.  J.  Plait. 
J.  Williams. 
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1846. 


In  the  Matter  of  a  Suit  in  the  Arches  Court  oft-^ 
Canterbury,  entitled   "  Arches.     The  Offic^^ 

•  of  the  Judge  promoted  by  Barnes  agains-^ 
Shore." 

The  fourth        CJ IR  JF.  AV%  Solicitor  General,  in  Michaelmas  Ter»— , 

section  of  the       >3  ^^  ^ 

Toleration  Act,  1845,  obtained  a  rule  calling  upon  Ralph  Barnes  (cr^o 

]  Stat.  1  "'•  4  . 

M.c.  18.,  ex-  notice  to  his  proctor),  and   Sir  Herbert  Jenner  Fu^sj^ 

sons  who  siiall  Knight,  L.L.D.,  Official  Principal  of  the  Arches  CovjMwt 

and  subscribe  ^f  Canterbun/  (on  notice  to  him  or  his  deputy),  to  shew 

the  declaration  ^^^^^  ^,|      ^  prohibition  should   not  issue  to  the  said 

there  men-  -^         • 

tioncdfrom        Archcs  Court,  to  prohibit  that  Court  from  further  pro- 
prosecution  m  *  * 

the  Eccicsias-     ceedlnff  in  the  suit  between  the  parties. 

tical  Court  for  '^  * 

nonconform-  The   rule  was   granted  on  the  affidavit  of  ^^  Jams 

ins  to  the 

Church  of  £ng-  Siiore^  of  Bridgetowfiy  in  the  parish  of  Berrj/  Pomerc^ 
not  only  to  *»  ^'^c  county  of  DeiK)u^  clerk,*'  who  stated  that,  on 
lo^ierg^men"'  ^d  A%,  1845,  Sir  //.  J.  Fust,  Official  Principal  &c. 
TrddH^^^i."^  did  (as  deponent  was  informed  and  believed)  "gi« 
sent  from  the      ^nd  administer  in  the  Arches  Court,  certain  articles* 

Church. 

Scmbie,  that,  &c.,   "  whlch  articles  "  &c.  were  and  are  of  the  tenor 

to  claim  this 

exemption,  it        following,  viz. 

that  the  party  "  Arches.      The  office  of  the   Judge   promoted  ' 

states  himself 

to  be  a  dii- 

'  ""ter,  without  any  more  formal  act. 

~  '»rdaincd  a  priest  in  the  Churcli  of  Enphnd  cannot,  in  this  mam 
■':.«.Kt  Ijimsflf  of  his  ordt-rs,  so  as  to  exempt  himself 


Barnbs 

T. 

Shore. 
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arjrnes  against  Shore.   In  the  name  of  God,  Amen.  We  Queen*s  Bench, 
•  J.jFws/,  Knight,  L.L.D.,  Official  Principal"  &c.,  "do,   .    ^®*^' 
r    virtue  of  our  office,  at  the  voluntary  promotion  of 
'^aUph  Barnes  of  the  city  of  £x^/^r,  gentleman,  object,  give 
c^cl  administer  to  you,  the  Rev.  James  Shore^  clerk,  a 
riest  or  minister  in  holy  orders  of  the  United  Church 
»f  £ngland  and  Irelandy  of  Bridgeiowrij  in  the  parish  of 
B«rry  Pomeroy^  in  the  county  of  Devon  and  diocese  of 
l^eter  and  province  of  Canterburyy  all  and  singular  the 
iurticles,  heads,  positions   or  interrogatories  hereunder 
v^riuen  or  hereafter  mentioned,  touching  and  concerning 
your  soul's  health  and  the  lawful  correction  and  reforai- 
iition  of  your  manners  and  excesses,    and  more  espe* 
cially  for  your  having  offended  against  the  laws  ecclesi- 
^Ucal  by  publicly  feading  prayers,  preaching,  admini- 
stering the  Holy  Sacrament  of  the  Lord's  Supper,  and 
performing  ecclesiastical  duties   and  divine   offices  ac- 
cording to  the  rites  and  ceremonies  of  the  said  United 
Church  of  England  and  Ireland,   in   a  certain  uncon- 
secrated  chapel  or  building,  situate  in  the  said  parish'* 
8cc.,  "  without  any  licence  or  authority  for  so  doing,  and 
contrary  to  and  in  spite  of  the  injunction  or  monition 
^f  the  Right  Rev.  Father  in  God  Henri/  by  divine  per- 
mission Bishop  of  Exeter  ;  as  follows,  to  wit: 

1.  *'  We  article  and  object  to  you,  the  said  Rev.  J.  S., 
clerk,  that,  by  the  laws,  canons  and  constitutions  eccle- 
siastical of  this  realm,   no   minister  of  the  Church  of 
England  can  lawfully  officiate  in  any  parish  church  or 
chapel,  or  any  other  place  within  this  realm,  by  publicly 
reading  prayers,    preaching,    administering    the    Holy 
Sacrament   of  the  Lord's  Supper,  or  performing  any 
other  ecclesiastical  duties  therein  according  to  the  rites 
and  ceremonies  of  the  United  Church  of  England  and 
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Barkis 

T. 

Shore. 


Foiume  Fill,    Ireland^  as  by  law  established,  without  a  suflBcient  per- 

1__    mission  or  authority  for  so  doing,  and  a  licence  first  bad 

and  obtained  from  the  Bishop  of  the  diocese  or  ordinary 
of  the  place,  having  episcopal  jurisdiction,  in  writitij? 
under  his  hand  and  seal  for  that  purpose ;  and  that  joo 
know,  believe  or  have  heard  that  persons  oifending  in 
the  premises  are  to  be  duly  and  canonically  puDisbed 
and  corrected  for  the  same;  and  we  article  and  object  to 
you  every  thing  in  this  and  subsequent  articles  contuned 
jointly  and  severally. 

2.  "  We  also  article  "  &c.  "  that  you,  being  at  such 
time  a  deacon  of  the  Church  of  England^  were,  on  or 
about  the  25th  October  1829,  duly  admitted  into  the 
holy  order  of  priest  of  the  Church  of  Etiglmid  bytke 
Right  Rev.  Father  in  God  Willianh  by  divine  per* 
mission  then  Lord  Bishop  of  Exeter  ;  and  that  asind 
for  a  priest  and  minister  of  the  said  church  you  bate 
ever  since  been,  and  now  are,  commonly  accounted,  rt- 
puted  and  taken  :  and  we  article  "  &c«  **  as  before.** 

3.  "  Also  we  article  "  &c.  "  that,  in  supply  of  proof" 
&c.,  "  we  exhibit  *'  &c. :  the  article  then  referred  to,  and 
authenticated,  the  exhibit  of  on  extract  from  the  Register 
book  of  ordinations  by  the  Bishop,  shewing  that,  ob 
25di  October  1829,  at  an  ordination  held  by  the  Bishop 
of  Exeter^  James  Shore,  among  others,  was  admitted  into 
the  order  of  priesthood,  first  taking  the  requisite  oalts 
and  subscribing  the  thirty  nine  Articles  of  religion,  ttw 
the  three  articles  set  forth  in  the  S6th  canon.  Andtk 
now  recited  article  verified  the  matters  stated  in  tl* 
extract,  and  identified  the  James  Shore  ihere'm  menwo^ 
with  the  party  to  whom  these  articles  were  directed. 

4.  "  Also  we  article"  &c.  "  that  the  aforesaid  K^^ 
Reverend  "  &c.,  "  Henri/  "  &c,,  *«  now  Lord  Bishop  <»f 
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^*^^r,  did,  by  an  instrument  in  writing  under  his  hand   Queen^s  Bemh. 
•nd  Episcopal  Seal,  and  bearing  date  on  or  about  the        lo4o. 
7lh  March    1844,   duly    revoke  a  licence,    previously        Barkks 

V. 

gninted  to  you  by  him,  the  said  Lord  Bishop  of  Ejreter^  SnoRr. 
to  perform  the  office  of  minister  of  the  aforesaid  uncon- 
sented chapel  or  building  situate  in  the  said  parish  of 
Serty  Pomeroy^  in  the  county  "  &c.,  "  and  did  recall 
the  aathority  given  to  you  by  such  licence  to  perform 
the  office  of  minister  of  the  chapel  or  building  afore- 
said, and  did  strictly  enjoin  and  charge  you  thenceforth 
^  nbstain  from  further  performing  the  office  of  minister 
^r  the  chapel  or  building  aforesaid,  and  from  officiating 
herein;  and  that  such  instrument  of  revocation  was 
lulj  served  upon  you  on  the  13th  of  the  said  month 
f  March  1 844 :  and  we  article  "  &c.  **  as  before." 

5.  This  article  referred,  in  supply  of  proof  &c.,  to  the 
^iginal  instrument  of  revocation,  remaining  in  the 
bishop's  registry  at  Exeter  (and  to  be  produced,  if  ne- 
^ssary,  at  the  hearing  of  the  caused  with  a  certificate 
•f  service  indorsed  :  identified  James  Shores  as  was  done 
^  the  Sd  article,  and  identified  the  chapel  named  in 
the  recited  instrument  with  the  chapel  mentioned  in 
^se  articles. 

€•  This  article  authenticated  the  signature  and  seal  of 
the  Bishop  to  the  instrument  of  revocation. 

7.  **  Also  we  article  '*  &c.  "  that,  notwithstanding  the 
premises  in  the  aforegoing  articles  mentioned,  you  did, 
00  Sunday  the  14th  Aprily  1844,  and  also  on  Sunday 
the  28th  July  in  the  said  year  1844,  take  upon  you 
>ublicly  to  read  prayers,  preach,  administer  (to  wit 
«  said  28th  Jtdy^  1844)  the  Holy  Sacrament  of  the 
»rd'8  Supper,  and  perform  ecclesiastical  duties  and 
livine  offices  according  to  the  rites  and  ceremonies  of 

VOL.  Till.    N.  8.  V  \3 


proofs  to  be  made  in  this  cause,  and  as  before 

8.  "  Also  we  article  "  &c.  *'  that  you  were 
priest  or  minister  in  holy  orders  of  the  Unit 
of  Englafid  and  Ireland^  and  reside  within  the 
of  Berry  Pomcroy^  in  the  county  "  &c.,  "  and 
was  and  is  a  scandal  and  evil  report  in  the  sa 
against  you  the  said  Rev.  J.  5.,  clerk,  as 
fended  "  &c.,  by  publicly  reading,  &c.,  and  | 
ecclesiastical  duties  &c.,  (verbatim  as  in  the  in 
part  of  these  articles)  "  in  the  said  unconsecn 
or  building  situate  in  the  said  parish  of  B.P*  i 
licence  or  authority  for  so  doing,  and  contrar 
spite  of  the  aforesaid  injunction  or  monition  « 
Bishop  of  Exeter ,-  and  that,  by  reason  there( 
certain  act"  &c.  (3  &4  Vict.  c.  86.)  "  *  for 
forcing  church  discipline,*  and  of  the  letters 
under  the  hand  and  seal  of  the  Bishop  of  tbi 
cese  of  Exete?'^  presented  and  accepted  in  i 
you  were  and  are  subject  of  the  jurisdictii 
Court :  and  we  article  and  object  to  you  as  fa 

9.  "  Also  we  article  "  &c.  "  that  of  and  < 
the  premises  it  hath  been  and  is  rightly  and 
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thereof  there  was   and   is  a   public   voice,    fame  QueetCs  Bench. 

report,  of  which  legal  proof  being  made  to  us  the  ]__ 

;c  aforesaid^  and  to  this  Court,  we  will  that  right  Ba%ve» 
justice  be  effectually  done  and  administered  in  the  Shore. 
lises,  and  that  you,  the  said  Rev.  Jafnes  Shore^ 
kj  for  your  excess  in  the  premises  be  admonished 
istain  for  the  future  from  publicly  reading  prayers, 
ching,  and  administering  the  Holy  Sacrument  of 
Lord's  Supper,  or  performing  ecclesiastical  duties 
livine  offices  in  the  said  unconsecrated  chapel  or 
ling  situate  in  the  said  parish  of  B,  P.  for  the 
re  without  a  licence  or  other  authority  in  that  be- 
first  had  and  obtained,  and  that  you  be  otherwise 

and  canonically  punished  and  corrected  according 
le  nature  of  your  offence  and  the  exigency  of  the 

and  that  you  be  condemned  in  the  costs  made  and 
e  made  on  the  part  and  behalf  of  the  said  Ralph 
nes,  a  promoter  of  our  office  in  this  cause^  and  be 
pelled  to  the  due  payment  thereof,  he  humbly  im- 
ing  the  aid  of  our  office  in  this  behalf." 
[r.  Shares  affidavit  went  on  to  state  that  the  uncon« 
ated  chapel  or  building  mentioned  in  the  articles  is, 

on  the  14th  April  and  28th  Jf/(y  therein  mentioned 
:•  7),  was,  '^a  place  of  meeting  for  a  congregation  of 
testants  dissenting  from  the  discipline  of  the  church.of 
land.''  That,  on  26th  February  1 844,  the  said  chapel 
was  duly  certified  to  the  Court  of  the  Archdeacon  of 
Archdeaconry  of  Totnesy  in  which  the  said  chapel  &c. 
tuate,  by  Thomas  Michelmorej  agent  to  the  Duke 
hmerset,  then  being  a  proprietor  of  the  said  chapel 

according  to  stat.  52  G.  3.  c.  1 55.,  as  a  place  in- 
led  to  be  used  as  a  place  of  meeting  of  a  congrega- 
or  assembly  for  religious  worship  of  Protestants : 
u  u  2 


646  Q-B.   EASTER  TERM, 

Volume  VIII.    that  the  chapel  &c.   was  thereupon  duly  registered         ii 
the  Archdeacon's  Court,  and  certificate  of  the  regi^  Ct^ 


Baknxs        given;  thiit  the  deponent,  on  16th  March  1844,  tcKi^ 
Shore.        the  oaths  and  made  the  declarations  required  by   xMrm 
statute  (fl),  with  a  view  to  **  declaring  himself  a  coKra 
scientious  dissenter  from  the  discipline  of  tlie  church    ^zj 
England  as  by  law  established  ;  "  *'  that  he,  deponeiB  «, 
verily  and  in  his  conscience  believes  that,   by  reason  <:rf 
his  having  taken  such  oaths,  and  madtf  and  subscrib^cf 
such  declarations,  he,  deponent,  hath  done  all  that  tl^c 
law  requires  of  him  to  declare,  as  he  doth  upon  his  oat  h 
now  declare,  his  conscientious  dissent  from  the  discipline 
of  the  Church  o(  England ^  and  that  he,  deponent,  Iwttfc 
not,  from  the  period  of  his  taking  such  oaths  and  six  l3- 
scribing  such  declarations,  considered  himself,  and  doth 
not  now  consider  himself,  a  minister  or  member  of  ltT»e 
said  church,  nor  hath  he  in  any  way  officiated  as  sucb  ^ 
And  that,  in  the  suit  commenced  against  him  in  tl^^ 
Arches  Court  by  Ralph  Barnes^  the  secretary  oftf** 
Lord  Bishop  of  Exeter^  and  now  pending,  "  an  allege*' 
tion,  pleading  the  facts  and  circumstances  above  men  ^ 
tioned,  was  tendered  into  the  said  Court  of  Arches  or» 
behalf  of  deponent,  but  rejected"  (b).     Mr.  Shore  an- 
nexed nn  exhibit  of  the  oaths  taken  and  declaratioos 
made  by  him,  namely,  the  oaths  of  allegiance  and  su- 
premacy,  and   the   declarations  prescribed   by  2  stat, 
30  Car.  2.  c.\.  s.  3.  and  stat.  19  G.  3.  c.  44.  5.  1.    He 
also  set  forth,  as  an  exhibit,  the  defensive  allegation 
propounded  by  him  and  rejected,  the  material  parts  of 
which  were  as  follows. 

1.  **  That  the  unconsecrated  chapel  or  building  at 

(a)  52  G.  3.  c.  155.  sect  5,  rvferring  to  stat.  19  6.  3.  c.  44.   «.  1. 
(h)  jlvgwU  5th,  J  845.     Barnes  r.  Shore,  1  Robertgon's  Ecc  Rep.  S8S. 


Barnbs 

T. 

SaoRi* 


IX.  VICTORIA.  647 

w,  situate  '*  &c.   (mentioned  in  ihe  articles),   Queeft't  Bench. 

r  '  n  11  1846. 

ice  of  meeting  of  a  congregation,  or  assembly    - 

ous  worship,  of  Protestant  dissenters  from  the 
of  England;  and  that,  on  the  26th  day  of 
1844,  in  pursuance  of  an  act**  &c.  (52  G.  3. 
**  the  said  cliapel  was  duly  certified  **  &c. ; 
e  certificate  by  Michelmore^  and  the  registra- 
1  the  body  of  Mr.  Shore*s  affidavit. 
Tring  to  an  exhibit  of  the  entries  in  the  Register 
rchdeaconry  Court  of  Totnes^  relative  to  the 
rtificate  ;  affirming  the  truth  of  the  matters 
in  such  entry ;  and  identifying  the  chapel, 
hat  the  said  Rev.  James  Shore  has  on  conscien- 
unds  seceded  from  and  ceased  to  conform  to 
ch  of  England^  and  was,  at  the  time  of  service 
:ation  or  decree  issued  in  this  cause  on  the 
behalf  of  tlie  said  Raljyh  Barnes^  and  is  now,  a 
t  dissenting  minister  in  holy  prders,  and  a 
and  teacher  of  a  congregation  of  Protestant 
assembling  and  accustomed  to  assemble  for 
worship  in  the  aforesaid  duly  certified  chapel 
'idgetoxvn  Chapel ; "  and  that,  on  &c. ;  aver- 
t  Mr.  Shore  took  the  oaths  and  made  the  de- 
required  by  Stat.  52  G.  3.  c.  155.  "  And 
proponent "  (the  proctor  for  Shore)  "  doth  ex- 
llege  and  propound  that  his  said  party,  the 
James  Shore,  having  taken  the  said  oaths  and 
1  subscribed  the  declaration  aforesaid,  was  and 
I  to  all  the  exemptions,  benefits,  privileges 
ntages  granted  to  her  Majesty's  Protestant 
lissenting  from  the  church  of  England  by  an 
"  &c  (1  Stat.  1  IV.  4-  M.  c.  18.),  and,  ac- 
3  the  provisions  of  the  aforesaid  statute,  is  not 
u  u  3 
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oiume  viiL    liable  to  be  prosecuted  in  any  ecclesiastical  cdnrt  for      or 
by   reason   of    bis    nonconforming  to  the  cborch.      €>{ 


Barhes        England.'' 

Shorb.  4.  Referring  to  exhibit  of  a  justice's  certificate  as  to 

the  taking  of  the  oaths  Sec.  by  Shore :  autheDticatio^ 
the  certificate^  affirming  the  truth  of  its  contents,  and 
indentifying  Shore  with  the  James  Shore  therein  named* 

5.  **  lliat  a  notice,  purporting  to  be  a  monitioa  a^* 
injunction  under  the  seal  of  the  Lord  Bishop  of  Exder9 
and  signed  by  Ralph  Barnes,   deputy   registrar,  anc^ 
bearing  date  the  7th  day  of  March   1844t  being  th^ 
very  monition  or  injunction  mentioned  in  theorigiD*-^ 
citation  or  decree  issued  in  this  cause  and  in  the  article^ 
given  in  and  admitted  in  this  cause  on  the  part  an^ 
behalf  of  the  said  Ralph  Barnes^  charging  the  said  Re^' 
James  Shore  thenceforth  to  abstain  from  further  pe^"** 
forming  the  office  of  minister  of  the  aforesaid  uncoiu^^'' 
crated  chapel  or  building  situated  in  the  parish  of  &  f^^^ 
aforesaid,  and  from  officiating  therein,  was  served  pe*'"*' 
sonally  upon  the  said  James  Shore  on  the  ]  8th  day  ^O^ 
March  aforesaid  by  Frederick  Smith,  a  clerk  of  the  m^^^ 
Ralph  Barnes :  and  the  party  proponent  expressly  ^^"^ 
leges  and  propounds  that  the  said  Rev.  «/•  &  has  not    ^^ 
any  time  since  the  service  of  the  said  monidon  or  ii*^ 
junction,  and  more  especially  did  not,  either  on  Sumd^rg^ 
the  14th  day  of  the  month  of  April  1844,  or  ouiSkiMAr^ 
the  28th  day  of  the  month  of  Jidy  in  the  said  year  18^^*9 
as  untruly  alleged  in  the  seventh  of  the  positions  c^' 
articles  so  given  in  and  admitted  in  this  cause  as  afcie- 
said,  officiate  as  a  priest  or  minister  in   holy  orders  c^ 
the  United  Church  of  Etigland  nnd  Ireland  ONiVnrjtj^> 
and  in  spite  of  the  aforesaid  injunction  or  monition  tf>' 
the  said  Bishop  of  Exeter,  but  has  constandy  since  ll*^ 
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set-  'vice  of  the  said  injunction  or  monition  conducted  the   Qveen^s  Bench. 

religious  worship  of  a  congregation  of  Protestant  dis- 

sent-crs  from  the  church  of  £;jg/fl;w^,    assembling  and        Bahnks 
acd.istoroed  to  assemble  in  the  aforesaid  duly  certified        Suorc 
chcitpel  called  Bridgetown  Chapel  as  a  Protestant  dis- 
senting minister,  and  as  a  preactier  and  teacher  of  the 
sai<l  congregation:  that,  although  the  said  Kev.  J.  &,  as 
minister  of  the   said   congregation,    on    the   occasions 
above   pleaded,  availed    himself,   as  many  other  Pro- 
testant dissenting  ministers  are  accustomed  to  do,  of 
some  of  the  forms  set  forth  in  the  Book  of  Common 
Prayer,   yet  he  hath  made  variations  therein,  as  not 
<5onforming  to  the  said  church." 

6.  That  the  premises  are  true,  public,  and  notorious, 
&c. 

A  further  affidavit  was  made  by  four  persons,  stating : 

**  That  they  are  severally  members  of  the  congregation 

w  Protestants  assembling  for  Divine  worship  in  Bridge^ 

iowfij  in  the  parish  "  &c.,  "  where  the  Rev.  James  Shore 

^  the  officiating  minister  ;  and  that  such  chapel  hath 

'^ceti  duly  licensed ;  and  that  they,  deponents,  consider 

<uch  chapel  to  be  a  place  for  the  worship  of  Protestants 

dissenting  from  the   church   of  England ;  and  that  as 

*ocU  dissenting    Protestants    they,    deponents,    attend 

divine  worship  therein." 

In  opposition  to  the  rule,  affidavits  were  made  by  two 

persons  who  stated  that  they  on  the  14th  of  April  and 

28th  of  July^  1844-,  heard  Mr.  Shore  perform  Divine 

service  at  Bridgetown  Chapel,  according  to  the  liturgy, 

rites  and  ceremonies  of  the  United  Church  of  England 

and  Ireland,  and  in  the  same  way  as  ministers  of  the 

Church  of  England  are  accustomed  to  perform  it.     On 

the  former  day  he  preached  a  sermon;  on    the  latter 

V  V  ^ 
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(when  the  sncrament  was  to  be  administered)  none  wns 
preached.     To  one  of  the  affidavits   (by  the  principal 
clerk  in  the  registry  of  the  diocese  of  Exeter)  were  an- 
nexed exhibits,    duly  verified,  of  the   following  doctt^ 
ments.     Copy  of  the  bishop's  license  granted  to  Mr- 
ShorCy  on  the  nomination  of  the   Rev.  John  Edwards^ 
vicar  of  the  vicarage  and  parish  church  of  Betiy  Poamnf* 
to  perform  the  Church  services  at  Bridgetaxn  cbapei  9 
dated  April  20th,  1 833.    Extracts  from  the  Register  book 
of  ordinations,  by  which,  and  by  the  book  of  subscrip- 
tions before  ordination,  it  appeared  that  Mr.  Shorty  arm 
1 8th  October^  1 828,  before  being  ordained  deacon,  and  o«» 
24th  Octohei'y  1829,  before  being  ordained  priest,  sul:>-' 
scribed  the  Thirty  nine  articles  and  the  Three  artid^^ 
of  the  36ih  canon.     The  affidavit  further  stated  th».C^ 
as  appeared  by  the  latter  book,  Mr.  S/uire^  after  beirm^ 
ordained   deacon,  and  in  order    to  his    being  license^ 
to  serve  the  cure  of  Berry  Pomerotfy  subscribed  (wit.h 
other  persons)  a  declaration  "  that  we  will  conform   l«^ 
the  liturgy  of  the  United  Church  of  England  ami  Trc^ 
land  as  it  is   now  by  law  established."     The  affidavit 
also  gave,  as  exhibits,  a  copy,  froth  the  register  book  \cm 
the  registry  of  the  diocese,  of  the  bishop's  license  (granttJ 
9th    November y  1 832,  on  the  petition  of  the  Duke  0^ 
Somerset y  the  founder)   for  the  performance  of  divine 
service  in  the  Bridgetown  chapel  according  to  the  rite^ 
&c.'of  the  United  Church  &c.  by  a  minister  in  M^^ 
orders,  to  be  licensed  by  the  Bishop.     And  the  reio— 
Ciition  under  the  Bishop's  seal,  dated  March  7th,  184f  ^ 
and  addressed  to  Ja7nes  Shore,  clerk,  M.  A.,  reciting  ih^^ 
grant  of  license  to  S/iore^  and  proceeding  as  follows   ^ 
"  And  whereas  the  said  vicarage  and  parish  chardi  *^ 
B.  P.  afterwards  became  vacant  by  the  death  of  the  said 
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dwards ;  and  whereas  the  Rev.  William  Burrough   Om««»'«  Bench. 
15  is  now   vicar  oF  the  said  vicarage   and   parish 


ch  of  B.  P. ;  and  the  said  W.  B.  C.  since  he  be-  ®\*"" 
5  vicar  of  the  said  vicarage  has  not  nominated  you  Shori. 
aid  James  Shore  to  be  by  us  licensed  to  officiate  in 
aid  chapel :  Now  we  the  said  bishop  do  hereby  re- 
>  annul  and  make  void  the  said  license  by  us  granted 
m  the  said  J.  5.,  hereinbefore  set  forth,  and  do  de- 
•  that  the  same  shall  from  thenceforth  be  held  to  be 
teed  and  null  and  void :  And  we  do  hereby  monish 
the  said  J.  5.  to  cease  to  officiate  in  the  said  chapel, 
tlo  prohibit  you  from  officiating  therein." 
he  proctor  for  Barnes  also  deposed  as  follows. 
^at  he  is  engaged  on  behalf  of  Ralph  Batmes  of  the 
of  Exeter^  gentleman,  in  conducting  certain  pro- 
ings  now  pending  in  the  Arches  Court  of  Canter^ 
against  the  Rev.  James  Shore,  clerk,  under  and  in 
le  of  a  certain  act  of  parliament "  &c.  (8  &  4  Vict. 
u),  **  in  the  course  whereof  certain  articles,  setting 
i  the  charges  made  against  the  Rev.  James  Shore, 
exhibit  annexed  marked  A.,  being  the  articles  and 
bit  mentioned  and  set  forth  in  the  affidavit  of  the 
Rev.  James  Shore  sworn  in  this  matter  on  the  3d 
^fnber  last,  were  brought  into  Court  on  behalf  of 
said  R.  Barnes  and  admitted  without  opposition. 
(»  subsequently  to  the  admission  of  the  said  articles 
exhibit,  the  proctor  for  the  said  Rev.  J.  Shore  ad- 
^  in  acts  of  Court  that  his  party  the  said  Rev.  J.  S. 
been  duly  admitted  into  the  holy  order  of  priest  of 
Church  of  England,  pleaded  amongst  other  things 
•he  said  articles,  and  that  the  license  theretofore 
^ted  by  the  Lord  Bishop  of  Exeter  to  his  said  party 
perform  the  office  of  minister  of  a  certain  unconse- 
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Volume  Fill,    crated  chapel  or  building  situate  within  the  diocese  ^^ 

]__  Exeter  had  been  duly  revoked  by  the  said  bishop,  ^Iso 

Barnbs        pleaded  in   the  said  articles,  previous  to  the  times     at 
Shore.         which  the  said   Rev.  «/.  Shore  was  charged  in  the  ss^udl 
articles  to  have  officiated  as  a  priest  or  minister  in    x\xt 
said  chapel." 

In  last  Hilary  term  (a), 

Sir  F.  ThesigeTj  Attorney  General^  Dr.  Addams  aarxi 
M,  Smith  shewed  cause.  The  ground  of  this  ap/>^K- 
cation  is  that  Mr.  Shore,  having  declared  his  d»-i- 
sent  from  the  Church  of  England^  and  having  tak^^^a 
the   oaths   and    made   the   declarations    mentioned  ^^ 

Stat.  52  G.  3.  c.  155.  sects.  4,  5.,  is  entitled  to 
exemption  given  by  that  act  and  1  stat.  I  JV,  Sf 
c.    18.(6)   from   penalties   for   nonconformity  and 


(a)  January  28th.     Before   Lord  Vennum  C.  J.,   Paitemm, 
and  Wightman  Js. 

(6)  1  Stat.  1  W.  ^  M.  c.  18.  "  for  exempting  their  Miyesti«*  F=^"« 
testant  subjects,  dissenting  from  the  Church  of  England,  from  the  pemB  *» 
of  certain  laws,'*  enacts : 

Sect  2.  That  neither  stat  23  Elix.  c  1.,  nor  cerUin  subsequent  acft*  ^^ 
Elizabeth  and  James  I.,  nor  any  other  law  or  statute  against  Papists  4^ 
Popish  recusants,  except  certain    statutes  of  Charles  II.  recited  in  tbis 
clause,  "  shall  be  construed  to  extend  to  any  person  or  persons  ^ameoUig 
from  the  Church  of  England,  that  shall  uke  the  oaths  mentioned  Ib  « 
statute  '*  &c.  (oaths  of  allegiance  and  supremacy,  1  stat.  1  fT.  4"  ^'  ^^• 
s,  5.),  "and  shall  make  and  subscribe  the  declaration  mentiooediBt 
statute'*  &c.  (declaration  against  transubstantiation  Ac,  S  stat  90 Ci 
c.  I.  <.  3.);  "  which  oaths  and  declaration  the  justices  of  peace  t.^ 
general  sessions  of  the  peace,  to  be  held  for  the  county  or  place  wbat 
such  person  shall  live,  are  hereby  required  to  tender-  and  adminiittr  to      l^e^ 
such  persons  as  shall  offer  themseWes  to  takc»  make  and  stibicribe  tk 
same,  and  thereof  to  keep  a  register  **  &c. 

Sect.  4  enacts :  <*  That  all  and  every  person  and  persons  that  shall,  is      ■  ^  ^ 
aforesaid,  take  the  said  oaths,  and  make  and  aubscribe  the  declintioB 
aforesaid,  shall  not  be  liable  to  any  pains,  penalties,  or  forfeitures,  men- 
tioned in  an  act  made  **  &c.  (35  Eliz.  c.  1.);  *'  nor  in  an  act  made*^ 
(22  C  2.   c.  1.) ;  "  nor  shall   any   of  the  said  persons  be  prosecuud  in 
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og  conventicles,  and  is  therefore  protected  against   Qiteen*t  Bench. 

suit  in  the  ecclesiastical  Court.     The  answer  is,   * 

Mr.  Shore  is  proceeded  against,  not  as  a  noncon- 
ist  or  frequenter  of  a  conventiclei  but,  according 
at  8  &  4  FicL  c.  86  (a),  as  a  clergyman  of  the 


Barvxs 

V. 

Sho&i. 


desiastical  Court,  for  or  by  reason  of  their  non-conforming  to  the 
h  of  England,** 

L  8  enacts :  '<  That  no  person  dissenting  from  the  Church  of  Eng' 
1  holy  orders,  or  pretended  holy  orders,  or  pretending  to  holy  orders, 
y  preacher  or  teacher  of  any  congregation  of  dissenting  Protestants, 
lall  make  and  subscribe  the  declaration  aforesaid,  and  take  the  said 
It  the  general  or  quarter  sessions  of  the  peace  to  be  held  for  the 
\  town,  parts,  or  division  where  such  person  lives,  which  court  is 

empowered  to  administer  the  same,  and  shall  also  declare  his  ap- 
ion  of  and  subscribe  the  Articles  of  religion  mentioned  in  the  statute 
'&c.  (13  Eliz,  c.  13.  J.  I.),**  except  the  d4th,  S5th,  and  S6th,  and 
rords  of  the  20th  article,  viz.  [the  Church  haih  power  to  decree  rites 
monies,  and  authority  in  amtroveraes  of  faith,  and  yet]  shall  be  liable 
of  the  pains  or  penalties  mentioned  in  an  act  made"  &c.  (17  C.  2. 

**  nor  the  penalties  mentioyned  in  the  aforesaid  act  made  '*  &c. 
2.  C.I.),  ''for  or  by  reason  of  such  persons  preaching  at  any 
g  lor  the  exercise  of  religion ;  nor  to  t!he  penalty  of  1002.  mentioned 
Kt  made**  &c  (13&  14  C.  2.  c.4.)  "  for  associating  in  any  con- 
on  for  the  exercise  of  religion  permitted  and  allowed  by  this  act." 
t  material  clauses  of  stat.  52  G,  S.  c.  155.  will  be  found  in  p.  655. 
')» poet.) 
Sut  S  &  4  Fict.  c,  86.,  '*  for  better  enforcing  Church  disdpline, ' 

r  S*  "  That  in  every  case  of  any  clerk  in  holy  orders  of  the  United 
I  of  England  and  Ireland  who  may  be  charged  with  any  offence 
the  laws  ecclesiastical,  or  concerning  whom  there  may  exist  scandal 
report  as  having  offended  against  the  said  laws,  it  shall  be  lawful 
Bishop  of  the  diocese  within  which  the  offence  is  alleged  or  re- 
to  have  been  committed,  on  the  application  of  any  party  complain- 
greof,  or  if  he  shall  think  fit  of  his  own  mere  motion,  to  issue  a 
non  under  his  hand  and  seal  to  five  persons,  of  whom  one  shall 
ricar  general,  or  an  Archdeacon  or  rural  dean  within  the  dioi>ese, 
purpose  of  nmking  enquiry  as  to  the  grounds  of  such  charge  or 
*     Notice  to  be  given  to  the  party  accused. 

.  4  and  5  point  out  the  proceedings  to  be  taken  by  the  Commis* 
and  aects.  5  to  12  (inclusive)  the  proceedings  on  their  report. 
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The  relief  given  by  1  stat.  1  JV.  <$'  M.  c.  18.  consis&eco 
in  Exemption  from  the  penalties  of  certain  recited  statu  r^ 
on  condition  of  taking  the  oaths  and  subscribing  the  de- 
claration mentioned  in  sect.  2.     Of  these  acts,  so  far  ^ts 
they  can  at  all  be  supposed  relevant  to  the  present  ca^^ 
there   are   two  classes;    the  statutes  of  Elizabeth  araci 
JamcSy  enumerated   in  sect.  1,  which  punished  noiHi^' 
tendance  on  the  established  Divine  service  (a  neglec;^-) 
however,  which  continued  to  be  an  offence  at  commas  * 
law,  and  punishable  by  the  ecclesiastical  Courts;  1  GSf^^ 
Cod.  29 1 , 2,  liote  {b\  (2d  ed.) ;  citing  Britton  v.  Standisk{c=^\  . 
and  an  Anonj/mous(b)  case  in  Skuiner) ;  and  the  statutes c^s* 


Sect.  13  provides  and  enacts :  <*  That  it  shall  be  lawful  for  the  1 
of  any  diocese  within  which  any  such  clerk  shall  hold  any  prefcnnent,  i^^^ 
if  he  hold  no  preferment  then  for  the  Bishop  of  the  diocese  within  »hi^^^ 
the  ofTence  is  alleged  to  have  been  committed,  in  any  case,  if  he  &ball  thic^' 
fit,  cither  in  the  first  instance  or  after  the  commissioners  shall  haw  r"^** 
ported  tljat  there  is  suflicient  prima  facie  ground  for  instituting;  prowe^^* 
ings,  and  before  the  filing  of  the  articles,  but  not  afterwards,  to  send  ll-*** 
case  by  letters  of  request  to  the  Court  of  appeal  of  the  province,  to  beihc*""^ 
heard  and  determined  according  to  the  law  and  practice  of  such  Court* 

Sect.  15  enacts :   •*  That  it  sliall  be  lawful  for  any  party  who  shall  thiols 
himself  aggrieved  by  the  judgment  pronounced  in  the  first  instance  by  the 
Bishop"  (for  which  authority  is  given  by  sect.  6,  where  parties  consent), 
**  or  in  the  Court  of  Appeal  of  the  province,  to  appeal  from  such  judg- 
ment ;  and  such  appeal  shall  be  to  the  Archbishop,  and  shall  be  betrd 
before  the  Judge  of  the  Court  of  Appeal  of  the  province,  when  the  cause 
shall  have  been  heard  and  determined  in  the  first  instance  by  the  Bishop, 
and  shall  be  proceeded  in  in  the  said  Court  of  Appeal  in  the  same  manner 
and  subject  only  to  the  same  appeal  as  in  this  act  is  provided  with  respect 
to  cases  sent  by  letters  of  request  to  the  said  Court ;  and  the  appeal  shall 
be  to  the  Queen  in  Council,  and  shall  be  heard  before  the  Judicial  Com- 
mittee of  the  Privy  Council  when  the  cause  shall  have  been  heard  and 
determined  in  the  first  instance  in  tlie  Court  of  the  Archbishop/' 

{a)  6  Mod  188.  S.C.  1  Salk,  I6G.,  3  Salk  88. 

(6)  Skinn,  101. 


IX.  VICTORIA. 


655 


BAHMXt 
V, 

Shori. 


s  II.,  referred  to  in  sects.  4  and  8,  which  relate  to   Queens'  Bench. 

ling  in  conventicles  and  irregular  performance  of 1 

services.     But  these  acts,  on  examination,  will  be 
to  have  no  bearing  on  the  subject  of  the  present 
Sect.  4  of  1   Stat.  1   W.  ^  M.  c.  18  may  be  re- 
to  on  the  other  side.     It  enacts  that  persons  taking 
nths  and  making  the  declaration  prescribed  by 
;t  shall  not  '^  be  prosecuted  in  any  Ecclesiastical 
,  for  or  by  reason. of  their  non-conforming  to  the 
h  of  EnglandJ^     But  this  clause  (the  only  one 
excludes  the  ecclesiastical  jurisdiction)  cannot  be 
to  comprehend   an   oSence   against  conformity 
itted,  as  in  the  present  case,  by  a  person  in  holy 
i;  for,  by  sect.  8,  such  a  person,  officiating  in  any 
egation  for  the  exercise  of  religion  permitted  and 
;d  by  this  act,  is  not  exempted  even   from  the 
ties  of  Stat.  17  Car.  2.  c.  2.,  22  Car.  2.  c.  1.,  or  the 
f  Uniformity,  13  &  14  Car,  2.  c.  4.,  unless  he  sub- 
ts  all  the  Articles  of  religion    except  the  S4th, 
and   36lh,  and  part  of  the  20th.     According  to 
lew  taken  on  the  other  side,  a  person  in  orders,  so 
iting,    would    be   exempt    from    the   ecclesiastical 
liction  though  he  had  not  subscribed  the  articles. 
52  G.  3.    c.  155.  (a)    repeals  certain   penal  acts 


kaL  52  G.  3.  c.  155.,  **  to  repeal  certain  acts,  and  amend  other  acts 
I  to  religious  worship  and  assemblies  and  persons  teaching  or 
ng  therein/*  after  forbidding,  by  sect  2,  any  «  congregation  or  as-  . 
for  religious  worship  of  Protestants  **  beyond  a  certain  number, 
the  place  of  meeting  shall  have  been  certified  and  registered  as  in 
vuMe  is  particularly  directed,  and  imposing  a  penalty  on  any  person 
igly  permitting  such  congregation  to  meet  in  any  place  occupied  by 
itil  certiBed,  enacts : 

.  4.  **  That,  from  and  after  the  passing  of  this  act,  every  person 
all  teach  or  preach  at,  or  officiate  in,  or  shall  resort  to  any  congre- 
or  coDgrcgations,  assembly  or  assemblies  for  religious  worship  of 
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Volume  viiL]  of  the   reign  of  C  II.,  and  provides   for  the  allot- 

*___   ance    of   religious   worship   by    Protestants  in  pUcci 

Babnu        jyiy  certified  and  registered,  and  these  only ;  and  it 

Smo&i.        enacts  that  persons  officiating  in  or  resorting  to  ihoie 

places  of  worship  shall  be  exempt  firom  all  ^^sudi" 

pains  and  penalties  under  any  act  or  acts  relating  to 

religious  worship  as  persons  were  who  complied  with 


Protestants,  whose  place  of  meeting  shall  be  dulj  eertifled  aocerdiif  lo 
the  provisions  of  this  act,  or  any  other  act  or  acts  of  parliament  rdatiBg 
to  the  certifying  and  registering  of  places  of  religious  wordiip,  fball  be 
exempt  from  all  such  pains  and  penalties  under  any  act  or  acts  of  pff* 
liament  relating  to  religious  worship,  as  any  person  who  shall  bare  takes 
the  oaths,  and  made  the  declaration  prescribed  by  or  mentioned  is  an  ict, 
made  '*  &c.  ( I  stat  1  fT.  j>  Af.  c.  1 8),  <*  or  any  act  amending  the  said  act, 
is  by  law  exempt,  as  fully  and  effectually  as  if  all  such  pains  and  penahie^ 
and  the  several  acts  enforcing  the  same,  were  recited  in  this  act,  and  toA 
exemptions  as  aforesaid  were  severally  and  separately  enacted  in  idatiaB 
thereto.** 

Sect.  5  enacts :  *'  That  every  person  not  having  taken  the  oalhi  aod 
subscribed  the  declaration  hereinafter  specified,  who  shall  preach  or  teadi 
at  any  place  of  religious  worship  certified  in  pursuance  of  the  diiedioai 
of  this  act,  shall,  when  thereunto  required  by  any  one  justice  of  the  peae^i 
by  any  writing  under  his  hand  or  signed  by  him,  take  and  make  and  ok* 
scribe,  in  the  presence  of  such  justice  of  the  peace,  the  oaths  and  dedan- 
tions  specified  and  contained  in  an  act,  passed  '*  &c.  (19  C  3.  c  44);  aai 
no  person  who,  being  required,  shall  refuse  to  attend  and  take  the  oalhi 
&c.  shall  thereafter  be  allowed  to  teach  or  preach  in  any  such  coogr^ 
tion  &c.,  until  he  shall  have  taken  such  oaths  &c.,on  pain  of  forfeiting && 

Sect.  13.  "  Provided  always,  and  be  it  further  enacted,  That  ootfaiag 
in  this  act  contained  shall  affect  or  be  construed  to  affect  the  celcbnMB 
of  divine  service  according  to  the  rites  and  ceremonies  of  the  united  ChvA 
of  EngUmd  and  Ireland,  by*  ministers  of  the  said  Churdi,  10  any  plaei 
hitherto  used  for  such  purpose,  or  being  now  or  hereafter  duly  cai' 
secrated  or  licensed  by  any  archbishop  or  bishop  or  other  pcraon  UmhBf 
authorised  to  consecrate  or  license  the  same,  or  to  affect  the  jurisdicboB 
of  the  archbishops  or  bishops  or  other  persons  ezercistng  lawful  authad^ 
in  the  Church  of  the  United  Kingdom  over  the  said  Church,  accotditt|lD 
the  rules  and  discipline  of  the  same,  and  to  the  laws  and  statutes  of  die 
realm ;  but  such  jurisdiction  shall  remain  and  continue  as  if  thn  act  had 
not  passed.** 
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Stat.  I  fV.  Sc  M.  c.  18.     It  does  not,  therefore,  Intro-   Queen*s  Bench. 

Dce  any  exemption  of  a  different  nature  from  those   '___ 

ontained  in  the  prior  act,  but  extends  only  to  statutory        Barkeb 
enalties;    and   the  jurisdiction   of  the   Ecclesiastical        Shom. 
!ouTt  is  expressly  saved  by  sect.  IS.  The  broad  ground 
n  which  the  present  proceeding  rests  is  that  a  person 
bo  has  once  become  a  priest  of  the  Church  of  England 
innot  divest  himself  of  that  character,  and  throw  off 
bedience  to  his  Bishop,  by  declaring  himself  a  dis- 
inter  from  the  Church.      He  may  be  exempt  from 
tatutory  penalties,  but  he  remains  bound  by  his  sub- 
cription  to  the  three  Articles  set  forth   in  the  S6th 
^anon  of  1603  (a),  and  is  subject  to  the  provision  of  the 
ame  Canon  (d),  that  no   person  shall  be  suffered  to 
»reacb,  to  catechise,  or  to  be  a  lecturer,  in  any  parish 
hurch,  chapel  or  in  any  other  place  within  this  realm, 
ixcept  he  be  licensed  either  by  the  Archbishop,  or  by 
he  Bishop  of  the  diocese  (where  he  is  to  be  placed), 
inder  their  hands   and  seals,   or  by  one  of  the   two 
Universities :  and  disobedience  to  the  Bishop's  order  en- 
forcing this  canon  would  be  one  of  the  offences  enume- 
rated in  Ayliffe^  Parerg.  208.,  as  grounds  of  deprivation. 
The  76th  Canon  of  1603  (c)  expressly  provides  that "  No 
roan  being  admitted  a  deacon  or  minister,  shall  from 
thenceforth  voluntarily  relinquish  the  same,  nor  after- 
wards use  himself  in  the  course  of  his  life,  as  a  layman, 
upon  pain  of  excommunication.     And  the  names  of  all 
such  men  so  forsaking  their  calling,  the  churchwardens  of 


{a)  1  GUn.  Cod,  148.  By  the  first  the  candidate  for  orders  asserts 
Ibe  King's  supremacy ;  by  the  second  he  recognizes  the  Book  of  Com- 
moo  prayer,  and  promises  to  use  the  form  prescribed  in  it  and  no  other ; 
by  the  third  he  assents  to  the  Thirty  nine^  Articles. 

lb)  2  Gihu  Cod,  &97.  (c)  1  Gibs.  Cod.  ICS. 
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the  parish  where  they  dwell  shall  present  to  the  Kshop 
of  the  diocese,  or  to  the  ordinary  of  the  place,  hanng 
episcopal  jurisdiction."  And  it  would  be  most  unrea- 
sonable that  a  person  once  ordained  should  be  enabled 
at  pleasure  to  release  himself  from  ecclesiastical  obedi- 
ence by  simply  declaring  that  he  dissents  from  the  dis- 
cipline (not  the  doctrine)  of  the  Church  of  En^axd, 
and  should  at  the  same  time  retain  the  benefit  of  holj 
orders  and  secure  the  protection  of  the  acts  in  favoor 
of  nonconformists.  The  reasoning  which  establisbed 
this  would  shew  also  that  a  clergyman,  by  professiog 
dissent,  might  resume  the  secular  character,  and  entitle 
himself  to  sit  in  parliament.  [^Coleridge  J.  Might  a 
clergyman,  situated  as  this  party  is,  take  a  donative 
benefice,  which  would  not  require  presentation  to  the 
Bishop  of  the  diocese  ?  ]  He  might ;  and  there  would 
be  nothing  to  prevent  his  baptizing,  marrying  or  officiat- 
ing generally  in  the  church,  in  another  diocese.  The 
Church  discipline  act,  3  &  4  Vict.  c.  86.,  sects.  5,  IS, 
empowers  the  Bishop  of  any  diocese  in  which  "any 
clerk  in  holy  orders  of  the  United  Church  of  Engloid 
and  Ireland"  is  charged  with  an  offence  against  the 
laws  ecclesiastical  to  send  the  case  to  the  Court  of 
Appeal  for  the  province  for  hearing  and  determination. 
That  has  been  done  in  the  present  case.  Mr.  Store, 
being  cited  as  such  clerk,  appeared,  under  protest,  it  is 
true;  but  the  protest  was  overruled;  and  he  then  pot  in 
his  answer  to  the  articles,  which  distinctly  shewed  the 
nature  of  the  off*ence,  disobedience,  not  nonconformity. 
That  answer  merely  re-stated  as  a  defence  the  matter  of 
the  protest;  and  it  was  rejected.  Mr. Shore  did  not 
appeal  to  the  Judicial  Committee  of  the  Privy  Coun- 
cil  against   the    rejection   of    the    protest  or  of  the 
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Jes  (a).       He  has  therefore  admitted  the  facts  on    Qu£m*$  Bench, 

1  A4<fk 

:h   the   jurisdiction    depends*      That    the    articles   *____ 

t  set   forth   a  charge  of  disobedience   over  which        BAawit 

Bishop,  in  the  case  of  a  clergyman  within  his  dio-        Shorb. 

9  has  jurisdiction,  appears  from  Trebec  v.  Keith  {b) 

Carr  v.  Marsh  (c).     Sir  John  Nicholl  said  in  [the 

T  case :     **  There   is   jurisdiction    then   over   the 

c  and  person,  unless  the  law  is  altered  -^  it  is  con- 

[cd  that  it  is  altered  by  the  act  of  1812 — this  sta- 

however,    in    my  judgement,   does    not,   in   the 

itest  degree,  apply  to  the  case  —  notwithstanding 

word   <  Protestant '  stands  without  '  dissenter '  in 

clause  {d)  —  still   taking   the    preamble    and   the 

«zt  together,  and  especially  considering  the  pro- 

in  s.  S.,    I    am   clearly  of  opinion  that  it  was 

intended   to  alter  the  laws  and  discipline  of  the 

irch  of  England  —  but  confined  to  dissenters.     The 

e  here  is  not  a  place  to  be  certified  under  the  toier- 

Q  acts  —  but  a  chapel  for  worship  according  to  the 

irch  of  England.  ^  If  the  act  would  bear  the  con- 

ction    contended    for,    it    would    be    a    complete 

ration  of  the  fundamental  laws  of  the  Church  of 

^Imdr 

fir  F.  Kelly^  Solicitor  Greneral,  Manning  Serjt.  and 
WwisSj  contra*  This  a  question  which,  at  all  events, 
lid  be  reserved  for  decision  on  the  record.  It  is, 
tantially,   whether  a  person  once  in  orders,  if  he 


Aft  to  the  proceeding!  in  the  Ecclesiastical  Court,  Dr.  Addamt 
•ome  iacta  not  detailed  in  the  affidavits.     See  Bamu  t.  Shorty 

^*mtmtC$  Eec  Rep.  382. 

i   ^AA.A9%.  (c)  2  PhUL  Ecc  Rep.  198. 

)  fltat  5S  G.  S.  c.  155.  «.2. 
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VoiuTne  VIII.    ceases  to  entertain  his  first   opinions^   and  becomes 


J  846. 


Baemes 

V. 

Shork. 


dissenter,  must,  on  that  account,  be  perpetually  liab:a»I 
to   pains    and  penalties.      Mr.  Share,  having  chang^^^^ 
his   opinions,    proposes    to    officiate,    as   a  person      mwi 
orders,  in  the  church  of  those  whose  mode  of  thim Ic- 
ing   he    has    adopted.      The    promoter    of  this   stMit 
prays   that   he   may   be    admonished   not   to   perforoa 
divine     service     in     the     chapel     without    a    license 
(which    he   cannot   obtain),    and   may   be  canonica//^ 
punished  and  corrected,  and  condemned  in  costs.   If 
this  is  authorized  by  law,  a  clergyman  of  the  Chorcb^ 
of  England  can  no  longer  have  liberty  of  conscience— 
IPaiiesoTi  J.    Do  you  say  that  a  clergyman  can  put  ofiF* 
the  character  by  his  own  voluntary  act?J     Change  c^^ 
belief  is  not  voluntary.    IPatiesonJ.  If  his  belief  altered 
again  in  a  few  days,  would  that  restore  the  character  ?3 
It  might  be  so :  the  question  does  not  arise  here,   [flr^— 
teson  J.    It  is  difficult  to  say  that  character  of  this  kioci 
can  be  devested  by  any  thing  a  man  does  of  his  own 
act.     Take  as  an  instance  the  character  of  a  barristenj 
The  character  may  be  indelible  in  some  respects:  that 
of  a  clergyman  may  be  so  for  merely  civil  purposes,  as 
that  of  sitting  in  parliament     [Coleridge  J.    Coold  t 
person  situated  as  this  party  is  take  a  donative^  vesdog 
by  the  act  of  the  patron  ?]   If  he  accepted  such  a  li?io& 
it  would  appear  that  the  change  of  opinion  did  not  ooo- 
tinue,  and  there  might  be  a  question  whether  it  had 
ever  existed.    And,  if  a  person,  continuing  in  seoessioQ 
from  the  church,  accepted  a  benefice,  means  would  no 
doubt  be  found  to  expel  him.     That  would  be  a  pro- 
ceeding, not  simply  to  punish,  but  to  deprive,  for  the 
prevention  of  scandal  and  the  preservation  of  sound 


reliffion. 


But    such  a  person  could   not,  in   the  fir^t 
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n^s^^ance,  fulfil  the   requisites  pointed  out  in  2  BurtCs  ^x«^'<  bench. 
r.  Im  224,  225,  (9th  ed.)  tit.  Donative^  s.  7,  JJ  1  to  8.    L_ 


^W-W^ighbnan  J.    When  do  you  say  that  Mr.  Shore  ceased        Barnm 
to      be  a  minister  of  the  Church  o(  England  within  stat.        Suor*. 
3    Si,  4  Vici.  c.  86.  ?2     When   he   shewed    his  change 
or   c^pinion  by  an  overt  act.     No  particular  form  was 
neoessary.     The  third  responsive  allegation  establishes 
thci.r,  in  point  of  fact,  Mr.  Shore  has,  for  ecclesiastical 
purposes  at  least,  *' seceded  from  and  ceased  to  con- 
form to  the  Church  of  England^*^  and  that  he  was,  at 
Ae    time  of  service  of  the  citation,  "  a  Protestant  dis- 
senting minister  in  holy  orders."     The  fifth  responsive 
tllegation  states  (though  perhaps  it  is  not  very  ma- 
•^i«l)  that  he  has  used  the  service  of  the  Church  with 
^nations.     [Patteson  J.    That  would  raise  a  question 
rf  fact,  which  we  have  nothing  to  do  with.]     It  might 
^     material  as  to  bona  fides.     If  the  variations  were 
wlourable  only,  that,  as  well  as  the  reality  of  the  dis- 
*^^^  in  other  respects,  would  be  a  question  of  fact  for 
te    Ecclesiastical  Court.     These  statements  in  the  re- 
*P<>tisive  allegations  have  neither  been  pleaded  to  nor  in 
^y  way  efiectually  contradicted.    As  to  the  observation 
^^t  they  have  been  rejected  and  the  rejection  not  ap- 
plied against,  if  the  proceedings  shew  a  want  of  juris- 
^'^ion  in  the  Court,  no  appeal  was  necessary.     The 
9°^stion  is,  simply,  whether  a  clergyman  of  the  Church 
^  England  may  not  superadd  to  that  character  the 
^^''^clition  of  a  Protestant  dissenting  minister,  and  whe- 
"*^»',  if  the  Court  see,  by  documents   in   the   cause, 
that  be  has  bon&  fide  dissented,  he  may  not  claim  the 
B»*^e  exemptions  as  any  other  dissenter.     In  Britton  v. 
St^^'fidUh  {a)  it  was  said  that  the  Toleration  act  applied 

(a)  6  Mod,  ]88.  S.  C.  1  Salk,  166.,  3  SaUc.  88. 
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Foiume  VIII.    only  to  Protestant  dissenters,  and  that  the  defend  4 
' had  not  shewn  himself  to  be  one;  and  this  appears^ 


Barnks       iiQy^  i)^|]  2  main  ground  of  the  decision.     The 
Shore.        is  no  authority  as  to  the  common  law,  for  Holt  G  --^ 
relied  on  stat.  1  Eliz.  c.  2.     In  the  Anofnymous  (a)  casr^^ 
in  Skinner  the  party  cited  appears  not  to  have  beeui^ 
dissenter.     In  The  Chamberlain  of  London  v.  JEmfu(b)  *■ 
that  was  shewn ;  and  Liord  Mati^ld  said  **  The  cooi- 
mon  law  of  England,  which  is  only  common  reason  or 
usage,  knows  of  no   prosecution  for   mere   opinions." 
^*  Bare  nonconformity  is  no  sin  by  the  common  law: 
and  all  positive  laws,  inflicting  any  pains  or  penalties 
for  nonconformity  to  ihe  established  rites  and  modes, 
are  repealed  by  the  act  of  toleration ;  and  dissenters 
arc  thereby  exempted  from  all  ecclesiastical  censures." 
There  a  party  had  been  fined  in  the  Sheriff's  court, 
under  a  bylaw  of  the  Corporation  of  London^  for  re- 
fusing to  serve  the  office  of  sheriff,  though  he  pleaded 
that  he  was  a  Protestant  dissenter  and  could  not  con- 
scientiously take  the  sacrament  according  to  the  rites 
of  the  Church  of  England  (which  persons  assuming  the 
office  were  bound  to  do),  and  claimed  exemption  from 
penalties  under  the  Toleration  act:    but  the  judgment 
was  reversed  on  appeal:  and,  the  case  being  carried 
ultimately  to  the  House  of  Lords,   the   reversal  wa! 
affirmed,  evidently  on    the   ground  that,  on  the  fin 
principles  of  the   common  law,  a  man   ought  not  t 
be  compelled  to  act  against  his  religious  faith.    JVei 
V.  Keith  (c)  is  clearly  inapplicable,   because  there  tl 
party  cited,  not  only  was  a  clergyman  of  the  Cbur 

(a)  Skinn.  101. 

(b)  2  Bum's  Ecc,  L,  S07.  218.  ;  S.  C,  as  Harriton  t.  Ewtm^  S 
P.  C.  465. 

(c)  2  Atk.  498. 
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of*     JSnglandj  but  ,was  acting  in  that  capacity,  and  not   QueetCt  Bench. 

P«"«>fe88ing  to  have  become  a  dissenter.     So  in  Cafr  v. * 

JI#i»rfA  {a)  the  chapel  was  a  place  "  for  worship  accord-        Barmo 

m^  to  the  Church  of  Efigland{b)  .*''  there  was  no  pre-        Shore. 

Cei:Bce  that  it  was  a  meeting-house  of  dissenters,  or  a  place 

^c^cj  Hiring  certificate*     IPatiesan  J.    Suppose  the  object 

of*    this  suit  was  only  deprivation:  would  the  form  of 

pi^oceedings  be  difierent  from  that  used  here  ?    And,  if 

*^o^  would  not  it  be  premature  to  prohibit  ?   Where  the 

px'oceedings,  as  far  as  they  have  gone,  would  be  right 

'^    ^idopted  for  a  particular  object,  but  wrong  if    for 

"**>other,  we   have   several  times    deferred   granting  a 

i^>x>|iibition  till  we  could  know  what  the  ulterior  pro- 

^^^^ding  would  be.]     The  proceedings  here  shew  that 

^^i:>Tivation  is  not  the  object.    The  accusation  is  not  one 

^■^«i.^  calls  for  it;  and  the  prayer  in  the  tenth  Article  re- 

^tti|<es  a  monition  to  abstain  from  publicly  officiating 

^*^     ^he  chapel  without  license,  canonical  correction  ac- 

^^OT>Xling  to  the  nature  of  the  offence,  and  condemnation 

*0    costs,  but  not  deprivation  (c).     [Patteson  J.   referred 

^o  I?ree  v.  Burgqyne  (<f ).] 

The  charge  on  which  this  suit  proceeds  is,  essenti- 
^**y»  nonconformity,  within  the  meaning  of  the  remedial 
statutes.  The  supposed  offence  is  denying  that  a  license 
^''oni  the  Bishop  is  necessary  for  the  performance  of 
*^i^icc  in  an  unconsecrated  chapel  frequented  by  a  cer- 
^n  congregation ;  and  following  up  that  denial  by  offi- 
^Uiting  in  the  chapel  without  license.  This  comes  fully 
within  the  description  of  nonconformity  in  4  Bla,  Com,  51 

(«)  2  PhilL  Ecc.  Rep.  198.  (6)  P.  204. 

U)  Dr.  Addanu  here  insisted  that,  on  the  proceedings  as  they  stood,  the 
Ecclesiastical  Court  might  deprive, 
(rf)  5  A  4^  C,  400. 
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Volume  viiL    — s*.,  and  is  totally  diflFerent  from  the  mere  withhbldii^ 


1846. 


Ba&ksi 

V. 
SUOEK. 


of  clerical  obedience.     The  accused  may  be  still  termed 
a  clergyman  of  the  Church  of  England  ;  but  that  boot 
equivalent  to  his  being   a  clerk  in  holy  orders  of  the 
United    Church  of  England  and  Ireland^  the  expres- 
sion used  in  the  present  articles,  and  in  stat.  S  &  4  VieL 
c.  86.    5.  3.,    upon   which    now  depends  the  power  of 
correcting    persons    in    orders    for    disobedience  in^i 
other    offences    subject    to   the   ecclesiastical  jurisdto^ 
tion.     A  person  ordained  by  either  of  the  Archbishops 
or  by  the  Bishop  of  London,  &c,,  under  stat.  59  G.  !^ 
c,  60.  5. 1.,  to  officiate  in  the  colonies,  cannot,  by  sect  ^3 
receive  any  benefice  or  promotion,  or  act  as  a  corat^ 
in   Great  Britain  or  Ireland^  without  a  special  written 
consent  of  the   Bishop  :    in    that    instance,   a  peno^ 
might  be  a  clergyman  of  the  Church  of  England  yithrr: 
out  being  a  clerk  in  holy  orders  of  the   United  Kin^ 
dom.      The  persons  so  designated  in  the  act  of  Vidar^ 
must  not  only  have  received  orders  from  a  Bishop  of  tks 
Church,  but  remain  in  its  communion.     The  act  1  st^M 
1  W.  S(  M.  c.\  8*  5.  4.  protects  all  persons,  taking  tfti^ 
oaths    and  making  the  declaration,  from  ecclesiasticsf 
prosecution  for  *'  non-conforming  to  the  Church.*  Hbat 
extends,  in  terms,  to  clergymen  as  well  as  laymen :  and 
it  is  well  known,  from  the  history  of  this  country  after 
the  Restoration,  that  the  clergy  stood  in  need  of  sod 
protection  at  least  as  much  as  the  laity.     The  generality 
of  sect.  4  is  not  qualified  by  sect.  8.      If  it  were,  Mr. 
Shore  could  not  even  attend  an  unlicensed  chapel,  as  a 
layman  might,  without  incurring  a  penalty.     What  was 
meant  by  non-conforming  is  evident  from  the  statutes 
recited  in  1  stat.  1  W,  Sf  M.  c.  18.     At  first,  and  par- 
ticularly  under    stats.    1  Eliz,    c.  2.,    23  Eliz.    c  1., 
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%£/fz.  c.  6.,    35  Eliz.   c.  1.,    the  offence  was   const-    Quem'sBendL 
d«red  under  the  form  of  recusancy ;  the  wilful  desertion  __i^^_ 
^  the   established  worship.     After  the   Restoration,        Barnm 
>)^  laws  were   passed,  to  restrain  and   punish    vari-        Shori. 
Btioos  from  the  established  doctrine  and  discipline  by 
Persons  within  the  church :  of  this  class  of  enactments 
ere  stats.  18  &  14  Car.  2.  c.  4.  and   17  Car.  2.  c.  2. 
reaching  without   license  is  forbidden  by  stat.  IS  & 
Car.  2.  c  4.  sects.  19,  21,  and   is  a  nonconformity 
ording  to  the  strict  sense  of  the  later  statutes.     Stat. 
Gar.  2.  c.  2.  (called  the  Five  Mile  Act)  was  "  for  re- 
^ic^ing  non-conformists  from  inhabiting  in  corpora* 
9  ^"  and  it  recited,  in  sect.  1,  that  ^'divers  parsons, 
^^iB,  curates,  lecturers  and  other  persons  in  holy  or- 
^    have  not  declared  their  unfeigned  assent  and  con- 
^   tjo  the  use  of  all  things  contained  and  prescribed  in 
£ook  of  common  prayer"  &c.,  or  subscribed  the 
duration  contained  in  stat.  IS  &  14  Car.  2.  c.  4.;  and 
^^  *<  they  or  some  of  them,  and  divers  other  person  and 
^^ons  not  ordained  *'  according  to  the  Church  of  -Bwg- 
'^cl^  and  having  taken  upon  them  to  preach  in  unlawful 
^^venticles  &c.,  have   settled  themselves   in  corpor- 
tioDs;  and  it  then  proceeds  to  impose  on  them  certain 
tgulations  apd  penalties.      Here  irregular  preaching, 
Fen  by  persons  in  orders,  is  treated  as  non-conformity, 
^he  term  *'  conformity "   is   applied  to   preaching  in 
le  54th  canon  (a),  headed  ^*  The  licenses  of  preachers 
fusing  conformity,  to  be  void,"  which  enacts,  that,  ^'  if 
y  man  licensed  heretofore  to  preach,  by  any  Arch- 
ihop,"  &C.,  ^'  shall  at  any  time  from  henceforth  refuse 
conform  himself  to  the  laws,  ordinances,  and  rites 

(a)   1   Gibs.  Cod.  310. 
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roiume  viiL  eccIesiastical  established  in  the  Church  o(  En^ani,  he 

'___^  shall  be  admonished  by  the   Bishop"  or  ordinary  "to 

Barkis  submit  himself  to  the  use  and  due  exercise  of  the  same* 
Sbokc.  And  if,  after  such  admonition,  he  do  not  conform  hini' 
self  within  the  space  of  one  month,"  his  license  b  to 
be  void.  The  Latin  version  of  *^  preachers  refusiog 
conformity,"  in  this  canon,  is  **  concionatores  schift- 
matici "  (a) ;  and  there  is  no  doubt  that  the  eflect  of 
the  Toleration  act  was  to  exempt  schism  in  the  Church 
as  well  as  dissent  generally  from  the  existing  penalties. 
The  intent  and  operation  of  the  act  were  fiilly  cod* 
sidered  by  Sir  John  Nicholl  in  Kemp  v.  lVickes(h)\  and 
bis  views  agree  with  those  now  taken.  No  instance  haf 
been  cited  of  an  ecclesiastical  prosecution  like  thiii 
for  bona  fide  dissent.  The  S8th  canon  (r)  of  160S, 
headed,  ^'Revolters,  after  subscription,  censured,'' enacts 
that,  *^  if  any  minister,  after  he  hath  once  subscribed 
to  the  said  three  articles "  (the  articles  to  be  signed 
before  ordination,  according  to  canon  36  [d) ),  "  sbiU 
omit  to  use  the  form  of  prayer,  or  any  of  the  ordefs 
or  ceremonies  prescribed  in  the  communion  book,"  k 
is  to  be  suspended,  and,  if  after  a  month  he  do  not 
reform  and  submit  himself,  excommunicated,  and,  if 
for  another  month  he  do  not  submit  himself,  "d^ 
posed  from  the  ministry."  But  the  Latin  word  in 
the  heading  of  this  canon,  corresponding  to  ''^ 
volters,"  is  "  prsevaricantes  "  (^),  which  means,  vf^ 
finally  dissenting,  but  playing  fast  and  loose  with  ^ 
articles;  affecting  to  observe  them,  but  really  acting u^ 
opposition  to  them.     Thus,  if  he  performed  the  Charcb 

(a)   Collection  ifArtkUt,  &c.  Ixmdon.     1684.  p.  294^ 
(6)  3  PhiU,  Ecc  Bep,  S64.     Dr.  Twiu  referred  to  pp.  S07— 899. 
(c)  1  Gibs.  Cod,  289.  (d)  Ante,  p.  657. 

{e)  Collection  o/Jrticles,  &c.,  p.  287. 
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nd  service  in  a  morning  and  a  dissenting  service  (bteenU  Bench. 

):emoon,  it  would  be  a  scandal  requiring  sup-  ^ 

>  and  not  a  bona  fide  dissent.  ^  In  the  case  of       Barkis 
Stat.  31  G.  3.  c.  32.  5.  3.  expressly  enacts  that        Sho»«. 

Tson  professing  the  Roman  catholic  religion" 
ill  take  the  oath  under  that  act^  shall  be  prose-> 
inder  any  of  the  acts  (of  Elizabeth  and  James  I.) 
icited,  "  or  shall  be  prosecuted  in  any  ecclesias- 
tirt "  for  not  repairing  to  his  parish  church  &c.  to 
ivine  service  &c.  according  to  the  forms  and  rites 
Church  of  England.     If  Mr.  Shore  had  joined  the 

of  Rome,  he  would  have  been  protected  by  this 
d  it  cannot  have  been  intended  to  confer  greater 
ties  in  such  a  case  than  are  given  to  a  person  dis^ 
but  continuing  a  Protestant.  Mr.  Shore  is  not 
d  from  the  benefit  of  stat.  52  G.  3.  c.  155.  by 
,  which  saves  the  ecclesiastical  jurisdiction.  The 
part  of  that  act  relates  principally  to  the  use  of 

places  of  worship  on  condition  of  their  being 
1  and  registered ;  then  sect.  13  provides  that  no* 
n  the  act  shall  be  construed  to  affect  the  cele- 

of  Divine  service  according  to  the  Church  of 
df  by  ministers  of  that  Church,  *'  in  any  place 

>  used  for  such  purpose^  or  being  now  or  here* 
ily  consecrated  or  licensed  by  any  Archbishop  or 
"  &c. :  and  the  section  continues :  "  or  to  affect 
isdiction  of  the  Archbishops  or  Bishops  **  &c. 

the  said  Church,  according  to  the  rules  and 
ne  of  the  same."  That  refers  to  jurisdiction 
le  subject  matter  of  the  .previous  enactment  in 
I9  and  not  to  the  general  authority  in  respect  of 
istical  prosecutions. 

Cur.  adv.  vulL 


ing  in  an  unconsecrated  chapel,  at  Bridgdi 
diocese  of  Ej^eter,  without  the  licence  and  i 
monition  of  the  Bishop  of  that  diocese.  Mi 
been  admitted  to  priest's  orders  some  years 
former  bishop  of  Exeter^  and  had  officiated  in 
in  question,  with  the  license  of  the  present 
some  years :  but  that  license  had  been  withd 
the  chapel  had  been  registered  in  due  fora 
statute  52  G.  8.  c,  155.  as  a  dissenting  chape 
Shore  officiated  in  it,  professing  to  officiate  as  i 
minister. 

Mr.  Share  being  a  priest  in  holy  orders,  1 
jurisdiction  of  the  bishop  of  the  diocese  in  wb 
any  act  relating  to  religious  worship  is 
The  cases  of  Trebec  v.  Keith  (a)  and  Carr  v 
are  abundantly  sufficient  to  establish  this  posit 
minute  examination  of  the  canons  on  the  subj 
in  the  last  edition  of  Bum's  Ecclesiastical  Lax 
stated  from  Serjt.  HiU'&  MSS.,  of  Keate  v 
London  (c),  in  which  this  Court  discharged  a 
prohibition,  where  Mr.  Keate  was  sued  in 
siastical  Court  for  officiating  without  the  Bishc 
And  the  questions,  whether  the  charge  brooj 
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^T*-  Shore  can  or  cannot  be  substantiated,  and,  if  sub-   Queen**  Bench. 

»tsivitiated,  what  penalty  he  may  have  incurred,  are  not * 

lo    be  enquired  into  in  this  Court     The  only  question        Barmw 
fcr  us  is,  whether,  by  any  act  of  parliament,  Mr.  Shore  is,        Shore, 
vmder  the  circumstances,  exempted  from  the  jurisdiction 
of  the  Bishop. 

It  appears  that  he  put  in  a  defensive  allegation,  stating 
tlie  facts,  and  claiming  exemption  as  a  dissenter,  which 
lUegation  the  learned  Judge  of  the  Court  of  Arches 
refused  to  receive :  and  such  refusal  raises  the  question 
fcr  our  consideration. 

The  statute  mainly  relied  on  is  52  G.  3.  c.  155.    That 
Hatute  provides  for  the  certifying  and  registering  places 
of  religious  worship,  and  then  provides,  by  sect.  4,  that 
everjr  person  who  shall  teach  or  preach  at  or  officiate  in 
or  resort  to  such  place  **  shall  be  exempt  from  all  such 
puns  and  penalties  under  any  act  or  acts  of  parliament 
i^Iating  to  religious  worship,  as  any  person  who  shall 
Ittve  taken  the  oaths,  and  made  the  declaration  prescribed 
I9  and  mentioned  in  an  act,  made  in  the  first  year  of  the 
Kign  of  King  WiUiam  and  Queen  Mary^  intituled  An 
^fir  exempting  their  Majesties  Protestant  subjects  dis" 
Ming  from  the  Church  of  England,  from  the  penalties 
of  certain  lawSf  or  any  act  amending  the  said  act,  is  by 
few  exempt**  from,  *^  as  fully  and  effectually  as  if  all  such 
pains  and  penalties,  and  the  several  acts  enforcing  the 
iame^  were  recited  in  this  act,  and  such  exemptions  as 
afbresiud  were  severally  and  separately  enacted  in  rela- 
tion thereto."  This  clause  manifestly  does  not  touch  the 
present  case.     It  exempts  only  from   penalties  under 
certain   acts  of  parliament.     The  present   suit  is  not 
fimnded  on,  and  has  no  relation  to,  any  penalty  under 
any  act  of  parliament  at  all,  but  is.  a  suit  in  the  Eccle- 


on  the  argument  as  saving  the  jurisdiction  oft 
but  it  relates  principally  to  places  cousecrated 
by  the  bishop,  and  does  not  bear  upon  tl 
question. 

From  an  attentive  consideration  of  all  the 
this  act,  52  G.  3.c.  155.,  it  is  quite  plain  that 
exempt  any  person  from  a  suit  in  the  Ec 
Court  to  which  he  would  otherwise  be  liable* 
statute  1  Stat.  1  W.  &  M.  c.  18.  remains  to  be  c 
That  statute  clearly  exempts  from  the  penali 
acts  of  parliament  then  in  force  as  to  public  i 
persons  dissenting  from  the  Church  of  Englanc 
take  the  oaths  mentioned  in  the  first  chap( 
session  (the  oaths  of  allegiance  and  supren 
make  the  declaration  mentioned  in  2  stat.  SG 
(the  declaration  against  transubstantiation  and 
of  saints) :  and  the  4th  section  further  enacts :  ^ 
any  of  the  said  persons  be  prosecuted  Id  any  Ec 
Court,  for  or  by  reason  of  their  nonconformi 
Church  of  England"  The  8th  section  alac 
persons  dissenting  from  the  Church  of  JE 
holy  orders,  or  pretended  holy  orders,  or  pr« 
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Upon  the  whole^  therefore,  it  appears  that  the  only   Queen**  Bench, 

chase   in  any   act  of  parliament  which  exempts   any    _         J_ 

persons  from  proceedings  in  the  Ecclesiastical  Court  is        Barhis 
tbe  4th  section  of  I  stat.  I  fV.  ^  M.  c.  18.,  and  that  only        Shoak. 
ftom  proceedings  for  or  by  reason  of  their  nonconform- 
ing to  the  Church  of  England.     In  order  to  avail  him- 
lelf  of  the  protection  of  this  clause,  Mr.  Shore  must 
tkenv,  first,  that   he   is  a  person   dissenting  from    the 
Cburcb  of  England  who  has  taken  the  oaths  of  alle- 
g!Aiice  and  supremacy  and  made  tiie  declaration  against 
transubstantiBtion :    secondly,  that  he   is   sued  in  the 
Ecclesiastical  Court  for  or  by  reason  of  his  nonconform- 
ing to  the  Church  of  England.     As  to  the  first,  some 
Vcstion  may  be  made  whether  the  proper  oaths  have 
been  taken ;  but  it  is  hardly  necessary  to  enquire  closely 
miD  that  point.     No  distinct  rule  appears  to  be  laid 
4w»D  as  to  who  may  be  properly  said  to  be  persons 
dissenting  from  the  Church  of  England:  but  it  should 
ssem  that,   as  dissent  is  matter   of  opinion,  any   one 
who  says  that  he  does  dissent  is  entitled  to  be  treated 
ss  t  dissenter,  and  that  whether  he  be  in  holy  orders  or 
A  layman.     Mr.  Shores  therefpre,   may  be  entitled   to 
'osist  upon  being  treated  as  a  dissenter  upon  his  mere 
sssertion  that  he  is  so,  without  any  formal  act  of  se- 
pvition  being  necessary,  either  by  him  or  against  him. 
But  he  cannot  so  divest  himself  of  the  character  of  a 
prieit  in  holy  orders,  with  which  he  has  been  clothed  by 
■^  authority  of  the  Church  of  England  when  he  was 
^^^dained  by  one  of  her  bishops,  and  when  he  vowed 
^  promised  canonical  obedience  to  that  church :  from 
^t  character  and  that   vow  and  promise  he  can   be 
'leased  only  by  the  same  authority  which  conferred  the 
w»e  and  enjoined  and  received  the  other.     The  76th 


\ 
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Foiume  Fin.    canon  (a)  provides,  in  express  terms,  that  "No  man  being 

' admitted  a  deacon  or  minister,  shall  from  thencrfottn 

voluntarily   relinquish   the   same,   nor   afterwards  \ms^ 
himself  in  the   course  of  his  life,  as  a  layman,  upon 
pain  of  excommunication :"  and  the  churchwardens  shall 
present  him.     Therefore,  although  he  may,  as  t  dis- 
senter, be  exempted  by  the  4th  section  of  1  stat  1  W*  4t 
M.  c.  ]  8.  from  being  sued  in  the  Ecclesiastical  Court  for 
mere  non-conforming  to  the  Church  offng&m^be  is 
not  exempt  by  that  or  any  other  act  from  canonicii 
obedience  to  the  bishop,  as  a  priest,  in  regard  to  uy 
thing  that  he  may  do  according  to  the  rites  and  cere- 
monies of  the  Church  o{  England. 

This  brings  the  whole  matter  to  the  second  and  list 
point,  whether  he  is  sued  in  the  present  instance  far 
nonconforming  to  the  Church  of  England,  or  for  breach 
of  discipline  as  a  priest  of  that  church.     Now  the  7tb 
article  exhibited  in  the  Arches  Court  makes  that  matter 
perfectly  clear ;  for  it  charges  that  Mr.  Shorcy  on  Sf^ky 
the  14th  of  April  1844,  and  on  Sunday  the  28di  of  fV^ 
1844,  did  take  upon  himself  publicly  to  read  prayer^-^ 
preach,  administer  the  Holy  Sacrament  of  the  LortT'^ 
Supper,  and  perform  ecclesiastical  duties  and  divine  o^^ 
fices,  according  to  the  rites  and  ceremonies  of  the  Unite^cS 
Church  of  England  and  Ireland,  in  an  unconsecrate?^ 
chapel  or  building  in  the  diocese  of  Exeter,  without  ib^ 
license  or  authority  for  so  doing,  and  contrary  to  and  i^ 
spite  of  the  injunction  or  monition  of  the  Bishop  of  £i5rf^»^' 
No  one  can  fail  to  see  that  this  is  not  a  charge  for  tf^^ 
conforming  to  the  Church  of  England.     The  prewo* 
articles  had  charged  that  he  was  a  priest  in  holyorders, 
ordained  by  a  former  Bishop  of  Exeter;  and  the  7lfc 

(a)  1  Gibt,  Cod,  163. 
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article  roanirestly   charges  that,  being   such  priest,  he   Qneen*s  Bench. 

performed  the  services  and  duties  proper  to  such  priest  ' 

according  to  the  rites  and  ceremonies  of  the  Church  of  Baekw 
Bngiandy  but  in  a  place,  and  under  circumstances,  which  Shore. 
nuule  such  performance  a  breach  of  the  discipline  of  that 
church ;  and  that  he  is  sued  for  such  breach  of  disci- 
pline. Whether  facts  can  be  proved  which  will  esta- 
blish that  charge,  it  is  not  for  us  to  enquire.  Mr.  Shore 
has  denied  the  charge;  and  the  Ecclesiastical  Court  will 
doubtless  make  the  proper  enquiry  into  the  truth  of  it. 
It  is  sufficient  for  the  purposes  of  this  motion  for  a 
prohibition  that  we  see  that  the  charge  is  one  pecu- 
liarly and  exclusively  of  ecclesiastical  jurisdiction,  and 
that  no  act  of  parliament  exempts  a  person  situated  as 

Mr.Siorr  is  from  that  jurisdiction  in  respect  of  such 

diarge. 

Rule  discharged. 


Chapman  against  Rawson  and  Blyton.  wedne%daij, 

^  April  18th. 

T'RESPASS  for  breaking  and  entering  plaintiff's  close    To  a  dedaia- 

■*•  ,  '    tion  in  trespass 

and  cutting  down  and  destroying  a  dam  of  the  defendant 

plaintiff,    and  floodgates,   &c.      Plea:    that  defendant  tication, setting 

•SaiDMif  was  occupier  of  a  water-mill ;  and  that  the  water  S JeTight  in  *" 

^a  stream  of  water  and   watercourse   had   run  and  ri^ftheTepH- 

*med,  and  had  been  used  &c.  and  of  right  ought  &c.,  J^^^^^t 

^Whont  obstruction  or  hindrance,  to  the  said  mill,  to  **»«  trial,  the 

plauiUff's 

•Opply  the  same  with  water:   and,  because  plaintiff's  counsel  claimed 

the  right  to  be- 
gin.     The 
Judge  asked 

^Mior  he  would  undertake  to  proceed  for  substantial  damages,  and,  on  counsel  declining 

^  to  undertake,  allowed  the  defendant  to  begin. 
Held  correct. 
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Volume  viiL    dam,  floodgates,  &c.,  were  standing  across  the  stRtm, 
'___  higher  up  than  the  mill,  obstructing  and  hindering  tbe 


CHArHAN 

Rawson. 


water  from  running  &c.,  in  so  free  &c  a  manoer  as 
it  was  before  used,  &c. :  justification  by  Bam/m  io  his 
own  right,  and  Blyton  as  his  servant,  of  the  acts  in  the 
declaration,  as  done  to  abate  the  obstructions  &c 

Replication,  denying  that  the  water  had  run  and 
flowed,  or  been  used  &c.,  or  of  right  &c.,  modo  et 
forma.     Issue  thereon. 

There  was  another  plea,    by   which  Blyton  alleged 
his  own  occupation  of  another  mill,  and  justified  in  his 
own  right,  and  Rawson  justified  as  his  servant:  vpoo    | 
which  a  similar  traverse  was  taken.  ^ 

On  the  trial,  before  Tindal  C  J.,  at  the  last  IJncoth 
shire  assizes,  the  plaintiff's  counsel  claimed  the  right  to 
begin,   on  the   ground  that   the   damages  were  to  be 
ascertained.    The  Lord  Chief  Justice  asked  the  learneA- 
counsel  whether  he  would  pledge  himself  to  go  forsok>— 
stantial  damage,  and,  upon  his  declining  to  do  so,  aJ^ 
lowed  the  counsel  for  the  defendants  to  begin.    Verdi^^ 
for  defendants. 


Whitehurst  now  moved  for  a  new  trial  on  the  groocr* 
of  misdirection.  In  Mercer  v.  WhaU  {a)  It  was  decid*^ 
that,  if  there  be  any  thin  ^j  which  the  plaintiflT  has  * 
prove,  he  is  entided  to  begin.  The  damages  here^  pr^^ 
perly  speaking,  required  proof,  although  the  counsel  f*Jf 
the  plaintiff  did  not  undertake  to  set  up  a  case  for  sub- 
stantial damages.  [^Paiieson  J.  You  would  have  daimcu 
a  verdict  if  no  evidence  had  been  offered  on  either  sdco] 
That  criterion  is  not  adopted  in  Mercer  v.  1Vhall(a\ 

(a)  5  Q.  B,  447. 
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►rd  Denman  C.  J.     The  most,  simple  rule,  in  the  Queen*s  Bench. 

of  a  record  like  this,  would  be  to  say  that   the  ' 

lative  issue  lay  on  the  plaintiff,  to  the  extent  of  Chapmam 

lamages  claimed  by  him.     That  would  be  of  easy  Rawsok. 
cation.     But,  if  his  counsel  will  not  undertake   to 
proof  of  substantial  damages,  it  is  reasonable  to 
hat  no  affirmative  issue  lies  upon  him. 

LTTESON  J.    If  damages  be  out  of  the  question,  there 
»  doubt  that  the  issue  here  is  on  the  defendants. 

^ILLIAMS  and  WiGHTMAN  Js.  Concurred. 

rule  nisi  for  a  new  trial  was  afterwards  granted 
nother  point. 


ICKLAND  against  Mansfield  and  Another.       ThunUay, 

jlprU  16Ui. 

[IS  was  an  action  for  money  had  and  received,'  to  a  cheque  it 

which  the  defendants  pleaded,  among  other  things,  datedto^satisfy 

?<jue  given  by  them  and  received  by  plaintiff  in  sa-  cUuse^sectTi 

tion.     On  the  trial,  before  Bx)Ife  B.,  at  the  last  of  the  Stamp 

•^  '  Act  9  G.  4. 

Iff  assizes  for  Dorsetshire,  the  cheque  was  put  in,  c.  49.,  if  it  bear 

r,  in  form,  as  follows.  Chester  Old 

Bank/'  and 
_        ,  j^\  %   r>      %         -TK       I  1*  1      1  there  be  in  fact 

^^  Dorchester  Old  Bank.     Estabhshed  1786.  a  bank  so  called 

&fessrs.  Williams^  Cox  and  Williams.     Pay  to  G.  «7.  Dorcheattr,  ai.d 

land,    Esq.,    or    bearer,    eight    pounds,    nineteen  ^^f^atUie 

ngs  and  sevenpence.  drawn%u^ 

For  self  and  Andrews.  ^^je'®  than  at 

Dorchester. 

es  I9s.  7d.  Wm.  Mansfield:' 

VOL.  VIII.    N.  S.  Y  Y 
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V, 

Manspikld. 


The  oflSce  of  the  Dorchester  Old  Bank  was  in  the 
town  of  Dorchester.     The  cheque  was  unstamped.     For 
the  plaintiff  it  was  objected  that  the  instrumoit  wa 
Toid  on  that  account,  because  the  place  of  issuing  wa 
not  sufficiently  specified  to  bring  it  within  the  exemption: 
of  Stat  9  G.  4.  c.  49.  5. 15.,  which  enacts  that  all  ordens 
for  payment  of  money  to  the  bearer  on  demand,  ama 
drawn  in  any  part  oi  Great  Britain  upon  any  banke — 
or  bankers  who  shall  reside  or  transact  business  **  withi 
fifteen  miles  of  the  place  where  such  drafts  or  orde^ 
shall  be  issued,"  shall  be  exempted  from  stamp  du^ 
'^  provided  the  place  where  such  drafts  or  orders  shi^ 
be  issued  shall  be  specified  therein,"  and  provided  th^= 
shall  bear  date  on  or  before  the  day  of  issuing.      Tkm 
learned  Judge,  however,  ad^iitted  the  cheque  as  e^ri 
dence ;  and  the  defendants  had  a  verdict. 


Cockbum  now   moved   for  a  new  trial.      The  date 
ought   to  have  been   Dorchester.      The  words  ^^Dof 
chestei'  Old  Bank  "  are  not  equivalent.     They  only  de- 
scribe the  establishment,  and  do  not  necessarily  import 
that  the  cheque  was  drawn  at  Dorchester^  though  the  baok 
was,  in  fact,  situated  there.     IfVightmanJ.     Supposing 
that  the  party  drew  it  in  the  office,  bow  should  he  hiw 
dated  it?]    Dorchester.     llVightman  J.    He  writes  that, 
and  more.]     The  bank  might  have  been  one  formerl/ 
established  at  Dorchester  and  named  accordingly,  but 
removed,  and  still  keeping  the  name. 


Lord  Denman  C.  J.  The  date  may  be  a  date  of 
place;  and,  if  so,  the  cheque  appears  to  have  beendnv^ 
at  Dorchester;  and  you  do  not  shew  the  contrary.  Tbe^ 
is  no  ground  for  a  rule. 
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iON  J.  concurred.  Queen's  Bench, 

1846. 


AM s  J.     The  date  names  Dorchester ;  and  the      Sficklakd 


V. 


ds  do  not  hurt.  Maksfieid 

FMAN  J.  concurred. 

Rule  reFused. 


r  RowLES  against  Senior,  Esquire,        Thursday, 

jtprtl  ]6th. 

Gandell  and  Chesshyre. 
PASS   for   breaking  and   entering   plaintiff's   G-  recovered 

,  .  judgment  in  an 

suage  &c.,  continuing  therein  &c.}  and*  seizing,  action  of  debt 

.  against  Z).,  and 

d  converting  her  goods  and  chattels,  described  employed  his 

I  .  attorney  (to 

:laration.  ^hom  he  had 

hyAftkndani  Chesshyre.     1.  Not  guilty.    Issue  r;^^^^^^^^ 

2.  As  to  the  breaking  and  entering,  &c.,,and  |,"^^*^"^w^, 
g  &C.,  that  the  messuafire  was  not,  at  the  times  *»«  »"*  "«- 

°  '  &  »  cution.     The 

,  the  messua£:e  of  plaintiff  in  manner  and  form  attorney,  who 

J  .  .         «  ,  lived  at  CAW- 

je  thereon.     8.  As  to  seizing  &c.  and  convert-  ttnham,  caused 
;oods  and  chattels,  that  the  said  goods  and  sued  out,  di- 
^ere  not,  nor  were  any  &c.,  at  the  time  when  [heriff  of  Bmc*. 
[roods  and  chattels  of  plaintiff,  in  manner  &c.  ;««*«'"«*^»  **> 

D  *^  '  levy  on  Z/.  s 

reon.  goods ;  and  tlic 

attorney's  Lon- 

sfendant  Senior  pleaded  similar  pleas,  on  which  don  agent  in. 

dorscd  on  the 
writ :  "  The  de- 
les at  Wolverton,  and  is  an  innkeeper.  Levy  **&c.  D,  was,  at  the  time,  residing 
her  in  law,  at  an  inn,  of  which  she  was  the  proprietor,  at  H^olverton,  and  was  as-> 
1  the  management,  but  had  no  interest  in  the  premises  or  the  goods  upon  them. 
in  execution  of  tlic  fi.  fa.,  seized  goods  of  the  mother  in  law  at  her  inn.  She 
paaa  against  the  attorney,  and  obtained  a  verdict  upon  issues  joined  on  pleas  of 
and  denial  of  her  property  in  the  house  and  goods.  On  motion  to  enter  a 
iefendant, 

the  verdict  against  the  attorney  on  the  issue  upon  Kot  Guilty  was  maintainable, 
Diahing  evidence  that  be  had  directed  the  sheriff  to  levy  on  plaintiff's  goods* 

Y  Y   2 


fendants,  Gandell  was  the  plaintiff  in  that  a( 
shyre  his  attorney,  and  Senior  the  sheriff  el 
execution  of  the  process.  At  the  times  whe 
issued  and  was  executed,  Mrs.  Bowles,  the  in 
kept  an  inn,  called  the  Ratcliffe  Amis,  at  Wot 
Dore,  her  son-in-law,  resided  with  her  (his 
living  in  the  house)  and  assisted  her  in  ms 
business;  but  it  did  not  appear  by  the  ev 
he  had  any  share  in  it.  He  had  takei 
mises  for  her,  and  kept  the  inn  for  some  I 
she  took  possession  of  it.  Gandell,  having 
ber  184>S,  recovered  judgment  against  Dorc  \ 
of  debt,  employed  Chesshtpe  (who  carried  on 
Cheltenham)  to  sue  out  process  of  execution 
did,  by  his  agent  [Mannitig)  in  Lotidon.  TIi 
against  the  goods  of  Robert  Dore,  and  dire 
sheriff  of  Bitckinghamshire,  and  was  indors 
agent,  as  follows. 

"  The  defendant  resides  at  Wolverton  in  th 
Bucks,  and  is  an  innkeeper.  Levy  1 77/.  & 
interest  as  within  mentioned,  together  with 
for  costs  of  execution,  besides  &c. 

John  Manning,  Dyer's  Buildings,  Hidbom, 
John  Chesshyre  of  Cheltenham  in  the  county  of 

Chesshyre  delivered  the  writ  so  indorsed 


PaMey  and  Z).  Power  now  shewed  cause.  Jarmain 
^*  Hooper  {a)^  as  far  as  it  bears  on  this  case,  is  an 
wthority  against  the  defendant.  Tindal  C.  J.  says 
"*re{c):  "The  attorney  has  the  general  conduct  of 
^  cause ;  he  is  the  only  person  with  whom  the  sheriff 
'^  oommunication  :  and,  in  taking  a  step  essentially 
''•cessary  for  the  benefit  of  the  client,  that  is,  for  the  ob* 
'^miiig  the  fruit  of  his  judgment,  we  think  he  cannot  be 

(a)  6  AT.  41  (?.  827.  (6)  SA.^  E.  407. 

(c)  6  Man,  i  a  850. 

Y  y   S 
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islng  them  to  be  Dore^s,     It  appeared  further  that,  in    QueetC*  Bencfi. 

"I  affidavit  subsequently  made  by  Chesshyre  in  the  action 

randell  v.  Dore  (and  produced  on  the  plaintiff's  behalf  Rowlm 
t  the  present  trial),  CA^55^^^  deposed  that  Gandell  had,  Sekior. 
)n  8th  Augury  1843,  assigned  to  him,  Chesshyre^  certain 
book  debts,  among  which  was  the  above  debt  from 
l^ore^  to  have  and  receive  the  same  and  pay  himself 
thereout  advances  to  the  amount  of  100/.  to  be  made 
by  him,  Chesshyre^  to  Gandell. 

It  was  contended,  for  the  defendant  Chesshyre^  that,  in 
delivering  the  fi.  fa.  to  the  sheriff,  he  had  done  nothing 
*hich  could  render  him  liable  for  the  trespass ;  and 
^"rnmn  v.  Hooper  (a)  and  Sowell  v.  Champion  {b)  were 
^i^.  Patteson  J.  thought  that  the  special  direction 
^  the  fi.  fa.  materially  distinguished  the  present  case 
itoin  those  cited  :  he  therefore  ruled  this  point  against 
^  defendant,  but  reserved  leave  to  move  to  enter  a 
'^ict  for  him ;  and  the  jury  found  a  verdict  for  the 
plfttntiff  against  Senior  and  Chesshyrey  with  405.  damages. 

(fMalley^  in  Easter  term,  1845,  obtained  a  rule  to 
*l»«w  cause  why  a  verdict  should  not  be  entered  for 
yre. 
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Vjiume  viiL   held  to  have  acted  beyond  his  authority}  though  be  has 

miscarried  in  its  execution.     And,  when  it  is  argued 

Uowi.Es  that  he  cannot  be  his  agent  in  gxwiiig  false  information, 
Skmor,  the  answer  is,  that,  if  his  agent  to  do  the  particalar  ict, 
the  client  must  stand  to  the  consequences  if  he  act  in- 
advertently or  ignorantly."  The  effect  of  that  judg- 
ment was,  not  that  the  attorney  was  exempt  (which  no 
one  asserted),  but  that  tlie  client  was  answerable.  In 
Sowell  V.  Champion  (a),  where  the  attorneys  were  held 
not  liable,  the  Court  said :  "  The  attorney,  who  plices 
a  writ  for  execution  in  the  hands  of  an  officer,  does  a 
lawful  act,  though  he  may  be  fully  persuaded  that  the 
officer  will  be  likely  to  execute  it  in  some  particnhr 
place  which  may  turn  out,  upon  enquiry,  to  be  out 
of  his  jurisdiction.  The  attorney's  opinion  upon  sucb 
a  point  is  immaterial,  unless  he  induces  the  officer  to 
act  upon  it.  He  is  not  bound  to  form  any :  the  officer 
must,  at  his  peril,  act  where  he  has  the  power.  We 
think  that  the  circumstances  of  the  case  go  no  fiirtber 
than  to  shew  that,  when  the  attorney  gave  the  precept, 
he  thought  it  would  be  executed  at  the  plaintiff's  houses 
without  directing  or  authorising  it."  The  qoestioo 
therefore  is,  in  such  cases,  whether  the  attorney  te 
done  any  thing  to  cause  the  irregularity  complained  of. 
The  defendants  there  had  omitted  to  make  an  enquiry 
which  would  have  prevented  the  injurious  act;  bat,DOl 
having  done  any  thing  wrongful,  they  were  exempted  froffl 
liability.  Here,  the  defendant  Chesshyre  committed  i  i 
wrongful  act,  by  causing  to  be  indorsed  on  the  writ  i  | 
direction  which  was  untrue  and  led  the  sheriff  to  make 
an  unlawful  seizure.  The  rule  of  exemption,  tlierefore, 
does  not  apply,  even  if  the  Court  lay  out  of  considc^ 

(a)  6  ^.  ^  J?.  407.  417. 
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Jon  the  personal  interest  on  which  the  defendant  acted,   QueetC*  Bench. 

1846* 
dependently  of  his  duty  as  an  attorney.     In  Sedley  v.    '__ 

dherland  (a),  where  the  attorneys  and  clients  were  sued        Rowlks 

igether  for  a  false  imprisonment.  Lord  Kenyon  thought        Sbkioa. 

le  action  would  not  lie  against  the  attorneys,  **  unless 

could  be  proved  that  they  had  gone  beyond  the  line 
*  their  duty,  by  which  the  plaintiff  had  suffered.    That 

would  be  a  case  of  infinite  hardship  if  an  attorney, 
bo  was  instructed  to  use  the  most  effectual  means  to 
K:ure  parties  suspected,  should  be  subject  to  actions 
r  trespass,  in  the  fair  discharge  of  his  duty."  But 
opposing  that  the  facts  of  the  present  case  made  these 
imarks  applicable)  the  Court,  in  Green  v.  Mgie  (i),  has 
•jected  the  distinction  suggested,  between  attorney  and 
lent,  and  laid  down  the  law  as  to  attorneys  with  more 
Tictness. 

CfMdUey^  contra.  It  is  not  disputed,  on  the  defend- 
n^8  part,  that  the  attorney,  in  a  case  of  this  kind, 
tands  upon  the  same  footing  of  liability  with  his  client; 
or  that,  if  an  attorney,  without  a  valid  judgment,  or 
oder  other  circumstances  of  irregularity,  delivers  pro- 
ess  to  the  sheriff  against  A.^  under  which  his  person  or 
pods  are  illegally  taken,  the  attorney  is  liable:  Cod* 
ingion  v.  Uoyd  (c)  and  Green  v.  Elgie  {d)  are  cases  of 
his  class.  But  there  is  a  distinction,  recognized  in 
kmell  V.  Champion  (e)  and  other  cases,  where  the  at- 
3rney  has  taken  out  process  regularly,  and  given  it  to 
lie  sheriff  without  any  improper  direction,  and  he  does 
omething  not  authorised  by  the  process.     Here,  the 

<a)  3  Esp.  N,  p.  a  202.  (b)  5  Q.  B.  99.  113. 

(c)  Sj4.^E.  449.  (rf)  5  Q.  B.  99. 

(ff)  6  Jl.t  E,  407. 

y  y  4 
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II.    writ  was  against  Dor^s  goods,  not  those  of  Bffd^ 
and  the  indorsement  did  not  direct  the  sheriff  to  sel 

s        goods  of  ItowleSf  or  any  goods  at  the  Batcliffe  Arms  ; 

description  of  tlie  party  to  be  levied  upon  was  necessar^ 
by  the  Rule  of  Court,  Hii.  2  &  8  G.  4.  (a);  and  the  in- 
dorsement merely  described  Dore  as  residing  there  ancB 
being  an  innkeeper,  which  was  his  real  occupation.    lies 
was  not  described  as  proprietor  of  the  Ratcliffe  Arms  ^^ 
and  he  was  not  a  mere  servant.   In  Jarmain  v.  Hoop€r{ir 
the  question  raised  by  the  pleadings,  and  on  which  tli^ 
decision  turned  was,  whose  goods  the  sheriff  was  ac 
tually  commanded  to  seize.     If  the  defendant  here,  ii^ 
tending  the  sheriff  to  seize  Dove's  goods,  gave  inform^^ 
tion  which  misled  him,  that  does  not  make  the  defene^ 
ant  liable  in  trespass.     For  that  purpose,  an  expre^i;j 
command  by  him,  or  at  least  an  assent  to  the  act  done, 
should  have  been  proved.     Here  no  such  fact  appeared 
[^Paitt'son  J.    Your  argument  would  shew  that  the  plain- 
tiff Gandcll  was  not  properly  h'able.]   It  goes  that  leogtL 
The  sheriff,  if  he  receives  mere  information  from  the 
attorney,  is  bound  to  ascertain  that  it  is  correct:  if  the 
attorney,  in  such  a  case,  runs  the  risk  of  becoming i 
trespasser,  he  ouglit  always  to  be  a  party  to  the  inter- 
pleader rule  where  the  execution  is  contested  in  ihi 
form.     In  Sorjoell  v.  Champion  (c)   the  facts  appear 
have  been  stronger  against  the  attorneys  than  iu  f 
case;  and  their  act  cannot  have  been  confined  to  a  D 
handing  of  the  writ;  there  must  have  been  an  ind^ 
ment  by  them,  containing  the  name  and  residen 
the  defendant,  according  to  the   Rule  of  Court. 


(a)  5B.^  Aid.  SCO.  (6)  6M.^  G,9 

(c)  6  j1,  ij  E.  407. 
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Be  9  G*  4f.  (a) ;  and  this  was  noticetl  in  argument  by  Queen*s  Bench. 

eir  own  counsel.     The  Rule  would  be  a  trap  for  per-  '___ 

us  issuing  process,  if  a  mere  error  in  the  indorsement       Ro^"» 
»uld  make  them  liable  as  trespassers.  SBnioft. 


Lord  Denman  C.  J.  The  principle  of  Sowell  v. 
'hampian  (b)  extends  only  to  this,  that  the  attorney  is 
ot  a  trespasser  unless  he  actually  directed  the  wrong 
oods  to  be  seized,  or  seizure  to  be  made  in  a  wrong 
'lace.  The  whole  question  here  is,  whether  the  at- 
orney  did  so;  anfl  I  think  he  did.  By  the  indorse- 
ment, he,  in  eiFect,  desires  the  sheriff  to  go  to  an 
nn  at  tVolverton^  kept  by  Dorej  to  make  the  required 
e^.  He  leads  the  sheriff  to  believe  that  Dore  is  the 
naster  and  owner  of  the  house  in  question ;  and  the 
eiry  is  accordingly  made  there.  My  conclusion  on  this 
point  is  greatly  strengthened  by  the  fact  that  the  de- 
Tendant  had  become  assignee  of  the  debt,  and  was  to 
^Iie  the  fruits  of  the  levy.  This  case  does  not  bring 
^  role  of  law  into  question,  but  only  its  application. 

Patt£80M  J.  The  only  question  is,  whether  the  de- 
leodant  Chesshyre  directed  those  goods  to  be  seized 
^hich  are  the  subject  of  the  action.  He  was  a  stranger 
to  the  act  of  trespass  itself;  and  the  indorsement  on  the 
6«  b.  was  not  actually  in  his  writing ;  but  the  circum- 
^Uoces  are  these.  The  debt  for  which  the  levy  was 
iQade  had  been  assigned  to  the  defendant  He  acted 
*s  attorney  in  suing  out  the  process.  -A  fi.  fa.  against 
the  goods  of  Dore  was  sent  down  from  London^  in- 
dorsed by  Chesshipe^  agent  with  a  description  of  Dore 
as  residing  kI  Wolvcrtoriy  and  being  an  innkeeper.     He 

(a)  S  B.i  Aid,  560.  (6)  G  A.^  E.  407. 


L/tess/ij/re  meant  me  goods  lo  De  seizea  at  t 
Arms  which  in  fact  were  seized  there.  Dor 
no  otiier  place  in  Wolverton  than  that.  Th 
question  being  whether  the  defendant  Ches^ 
part  in  directing  a  levy  on  the  plaintiGPs  goc 
that  was  rightly  decided  at  the  trial. 

Williams  J.  There  is  no  doubt  that  t 
nient  must  be  taken  to  have  been  Chesshyr 
did  he  direct  the  sheriff  to  levy  upon  the  wr 
In  S(yxcU  V.  Champion  (a)  there  was  not  any  i 
in  fact  by  the  attorneys :  if  there  was  a  wren 
it  did  not  break  out  in  any  act  Here  thi 
<;ave  certain  directions  to  the  sheriff  as  U 
and,  under  those,  the  sheriff  took  the  wi 
In  each  case  it  was  a  question  on  the  evi 
I  agree  that  the  result  here  is  right. 

WiGHTMAN  J.    The  only  question  here 
the  attorney  caused  the  plaintiff's  goods  U 
The  language  of  the  indorsement  could  be 
in  one  way.     It  stated  Dore  to  be  an  innkee] 

flf   Wnlrprfnn  •   nnd    J^nrp  is   found   rcMsidincF  i 
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I  was  the  real  innkeeper^  and,  in  that  belief,  to  Queen's  Bench. 

be  goods  in  question.      The   action,   therefore,  L_ 

n  sustained.  ^7*^" 

Rule  discharged  {a).       S.i.ioa. 

e  Bundle  r.  Little,   6  Q,  B.\  74. ;    Cooper  v.  Harding,   1  Q,  B. 


Lewis  agaimt  Samuel.  5j^mtb. 

UMPSIT  for  work  and  labour,  money  paid,  and   PlainUflr,  an 

attorney,  un- 

1  an  account  stated.     Pleas.  1.  Non   assumpsit,  dertook  a  pro** 

c^         m   n  -It  \   '     -et*   »«cui>on  for 

ment.     S.  Set  olf,  for  money  received  by  plamtitt  perjury  on  de- 

ndant's  use,  and  on  an  account  stated.     Replica-  haif,and*agreed 

Tming  issue  on  the  first,  and  traversing  the  second  |"|*m7urUoft^ 

ird,  pleas.  ^^"p^  ™°"^y 

'  *^    .  out  of  pocket. 

the  trial,  before  Wi^ktman  J.,  at  the  sittings  in   ^^«  disbursed 

'  *=*  f  105/.  towards 

rsex  after  last  term,  it  appeared  that  the  plaintiff,  carrying  on  tlic 

^mey^  brought  this  action  for  professional  fees  and  but,  by  negH- 

ies,  and  for  his  disbursements  in  a  prosecution  ferred  a  defer- 

:ted  by  him  on   defendant's  behalf  against  one  tZ!'lnc'^Z'' 

for  perjury.      The  plaintiff  had  given  the  now  '^romruiion 

ant  a  written  agreement  as  to  that  proceeding,  as  '^''A*'*,  , 

s.     "  I  hereby  undertake  not  to  charge  you  full  could  not  re* 

cover  against 

in  the  prosecution  of  this  indictment,  except  the  defendant  for 

n  t        t*     rr»t  r  -   i  .the  disbursC' 

•  out  of  pocket.       1  he  case  came  on  for  trial :  and  ments. 

was  acquitted  because  the  indictment,  alleging  the  !„  the  course  of 

y  as  committed  in  an  affidavit,  misstated  the  name  incZ^dvancid 

Commissioner  before  whom  it  was  sworn.      The  p'a»»^ff /oo'- 

for  carrying 
them  on  ;  and 
ed  it  accordingly.     Held,  th^t,  in  an  action  by  piaintiflf  for  professional  charges 
ianein«iits,  defendant  could  not  set  oflf  the  lOOL  as  money  received  by  plaintiff  -to 
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Volume  vilL    now  defendant  had  himself  furnished  the  plaintiff  with 
_     ' 100/.  towards  the  expenses  of  the  prosecutioD,  and  Aey 


^***"         had  been  applied  to  that  purpose:  but  the  plaintiff bd 
SxMUKL.        advanced  out  of  pocket  105/.  more,  which  waspartof 
the  sum  now  claimed.      The  defendant's  counsel  coo- 
tended  that  the  plaintiff  could  not  recover  any  expenses 
of  the  prosecution,  having  rendered  them  useless  by  gross 
negligence.    For  the  plaintiff  it  was  urged  that  he  might 
at  any  rate  recover  the  105/.  paid  out  of  pocket,  under 
the  above  contract.     The  jury  were  of  opinion  that  the- 
plaintiff  had  been  guilty  of  gross  negligence:  and  tbes 
learned  Judge  thereupon  directed  them  to  deduct  tb^ 
105/.  from  his  demand,  but  gave  leave  to  move  to  increase 
the  damages  that  might  be  found  for  the  plaintiff  by  tba.1 
amount.      The  defendant  claimed  to  set  off  the  10(^ 
paid  by  him  against  any  sum  to  which  the  jury  mighml 
think  the  plaintiff  entitled  ;  but  the  learned  Judge  helcJ 
that  this  could  not  be  done;  and  the  plaintiff  bad  a 
verdict  for  38/.   on  a  part  of  his  demand  not  now  in 
dispute. 

Watson  now  moved  for  a  rule  to  shew  cause  wby  the 
damages  should  not  be  increased  by  105/.  This  sum  i« 
not  demanded  for  services,  but  for  moneys  actually  p«*' 
under  contract  for  the  repayment,  as  in  Jones  v.  ^fl*" 
ney  (a).  [Lord  Denman  C.  J.  But  paid  so  as  not  to 
do  any  good.  Is  there  any  real  distinction,  in  such  i  | 
case,  between  money  and  that  which  is  charged  Sjr  is 
money's  worth  ?  If  the  labour  is  to  be  lost,  why  not  the 
money  ?  Patteson  J.  Does  the  action  for  money  paid 
lie  for  money  paid  uselessly?]  It  was  money  paid  to 
the  defendant's  use  at  first,  and  before  any  fault  was 

(«)  I  M,  i  n\  33S. ;   S,  C.  Tyr.  ^  G.  634. 
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committed.     [Lord  Denman  C.  J.     The  argument  here   dueen's  Bench. 

would  apply  to  every  case  where  an  attorney's  bill  is  dis-   '__ 

pated  on  the  ground  of  negligence.      There  is  always         ^■'^" 
some  money  out  of  pocket.       Wightman  J.     Suppose       Samoel. 
a  mechanic  lays  out  money  on  the  making  of  a  carriage 
or  an  engine,  and  it  proves  useless  :  can  he  claim  for  the 
materials  ?j     On  such  a  contract  as  this  he  might.     At 
any  rate  the  defence  must  be  specially  pleaded.     IPaite- 
WR  J.    You  would  contend  that,  if  he  had  brought  wit- 
nesses, and  taken  them  away  on  the  eve  of  the  trial,  he 
might  still  recover  the  expense  of  bringing  them.]    The 
mismanagement  would  perhaps  be  ground  for  a  cross 
action;  though  it  might,  indeed,  be  contended  that  the 
^mey,  having  no  remuneration  for  his  labour,  is  like  a 
l^wlee  without  reward.   [^Wightman  J.   It  may  be  an  ad- 
^lage  to  him  to  do  the  work.]  Templer  v.  M^Lachlan  {a) 
*»  an  authority  for  the  plaintiff.     In  Hill  v.  Featherston* 
*««gA(6)  and  Shaw  v.  Arden{c)  the  charges  which  the 
^mey  was  precluded  from  recovering  because  they  had 
proved  fruitless  were  for  services,  not  disbursements. 

Lord  Denman  C.  J.  I  think  there  was  not  the  slight- 
**t  difference  between  the  money  laid  out  and  the  work 
*Qd  labour.     No  rule  can  be  granted. 

Patteson  J.  I  am  of  the  same  opinion.  The  attorney 
^  employed,  not  simply  to  pay  money,  but  to  conduct 
the  cause,  and  to  decide  whether  particular  payments 
tt«  necessary  or  not. 

Williams  and  Wightman  Js.  concurred. 

Rule  refused. 

(a)  8  New  Rep,  J  36.  (b)  7  Bing.  569.  (c)  9  Bing,  287. 
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M.  Chambers^  on  a  subsequent  day  of  the  term, 
moved  {a)  (by  leave  reserved  at  the  trial)  for  a  rule 
to  shew  cause  why  a  verdict  should  not  be  entered 
for  the  defendant.  The  set-oiF  ought  not  to  luTe 
been  excluded ;  and,  if  allowed,  it  leaves  the  pUiotiff 
debtor.  \_Wightnian  J.  Suppose,  in  the  building  of* 
house,  the  employer  advances  money  to  the  builder, 
which  he  lays  out  upon  the  work,  but  it  is  done  so 
badly  as  to  be  of  no  use :  will  an  action  lie  for  money 
had  and  received?]  This  is  the  ordinary  case  of 
an  action  for  money  advanced  upon  a  consideration 
which  has  failed.  It  is  as  if  the  defendant  had  said: 
I  give  you  100/.,  provided  you  will  disburse  it  skil- 
fully and  carefully.  [^iVightman  3.  The  plaintiff  n^ 
have  done  so  to  the  extent  of  \00L\  but,  inconse- 
quence of  neglect  afterwards,  the  expenditure  may  haw 
failed  of  its  object.]  The  money  was  furnished  for  4e 
purpose  of  preferring  an  indictment:  it  was  preferredf 
but  with  a  wrong  statement  of  name,  which  made  the 
whole  proceeding  useless.  The  employer  may  recoitf 
his  money  back.  \_Patteson  J.  After  it  has  been  paid 
out  of  the  attorney's  hands  ?  He  may  have  emplop 
it  with  skill  and  care  down  to  the  time  of  preferring  the 
indictment:  but  you  say  he  is  still  to  repay  it,  because 
he  has  made  a  blunder.] 

Lord  Denman  C.  J.,  on  a  subsequent  day  oftheterfli 
{April  25lh),  said  :  We  think  that  the  lOOt,  adfanced 
by  the  defendant  to  the  plaintiff  for  a  particular  purpoXi 
and  laid  out  accordingly  by  him,  cannot  be  set  off  (S 
money  received  by  him  to  the  defendant's  use. 

Rule  refused. 

(a)  April  20th.     Before  Lord  Denman  C.  J.,  PottcMom^  William  9^ 
Wightman  Js. 
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Queen* s  Bench. 
1846. 


lAimAH  Foster  against  The  Governor  and  Com-  ^rUay, 
pany  of  the  Bank  of  England. 

CASE.     The  declaration  {a)  stated  that  plaintiff,  be-  Plaintiff,  hav- 
fore  and  at  the  time  of  the  committing  &c.,  was  the  holder  of  3^ 

«         ,    ,       r  11  •  1     1  .      .  P*"*  cent,  stock, 

proprietor  ot  and  lawfully  entitled  to  a  certain  interest  brought  an 

or  share  in  the  capital  or  joint  stock  of  certain  funds  or  the"Bank*oT' 

public  securities  of  Great  Britain,  called  the  New  3/.  IO5.  f^^^ll\^y 

per  centum  annuities,  originally  created  by  an  act  made  *J;f  dividends. 

^-  »        o  .  J  The  defend- 

&c  (11  G.  4.  &  1  W.  4.  c,  IS.),  and  transferable  at  the  »"'«  pleaded, 

denying  that 

»«  Bank  of  England^  together  with  the  proportional  plaintiff  wa» 

1.  •  I         .  I        1*    •  1        1      proprietor  of 

ummty  attending  the  same,  that  is  to  say  the  dividends  the  stock  in 
«i  the  said  stock  payable  half  yearly,  to  wit  on  the  form  &c.  -.  and 
^^Jammry  and  5th  July,  at  the  said  Bank  of  England,  flef^t'^'thatV" 
•ccording  to  the  tenor  and  effect  of  the  said  act;  to  wit  ''f^'!, *'!! '^'" 

o  '  vidends  became 

•n  bterest  or  share  in  the  said  stock  to  the  amount  of  «^"^»  ^^®  **ock 

had  been  trans* 

W5l  Stock  ;  which  said  stock,  before  and  at  the  time  of  feared  out  of 

,  ,     .  .  plaintiff's 

toe  committing  &c.,  was  in  the  care  of  defendants,  and  name.  Issue 
*^ing  in  the  public  books  of  defendants  in  the  name  and  notice  of 
rf  plaintiff  for  the  purpose,  amongst  other  things,  of  'xhe^Court, 
P^ybgto  plaintiff,  or  to  such  person  or  persons  as  she  made^aiTorder 
s'H)uld  legally  appoint  for  that  purpose,  all  the  divi-  M^iYj"*  P'^j"' 
"•nds,  interest  and  produce  thereof  which  might  and  at  liberty  to  in. 

spect  that  par- 
ticular entry,  in 

netnnifer  book  at  the  Bank,  which  related  to  the  transfer  of  the  stock  in  question  ;  but 

^  tny  other  part  of  the  Bank  books. 
^par^  having  executed  a  transfer  of  stock  in  the  form  prescribed  by  stat.  11  G'.4.  Sc 

1  ^•4.  c.  IS.  J.  13.  cannot,  in  an  action  against  the  Bank,  dispute  the  title  of  the  trans- 

^^  00  tbe  ground  that  he  has  not  subscribed  an  acceptance  of  the  transfer  as  directed 

fy  tint  clause. 

(i)  Ai  to  an  amendment  of  this  declaration  in  a  former  term  by  plain- 
tiff (a  pauper^  see  Foster  ▼.  Bank  of  England,  6  Q.  B,  878. 
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roiume  VIII.    sliould  accrue  due  for  and  in  respect  of  the  said  stock 
whilst  the  same  should  not  be  transferred  to  any  person 
or  persons  in  the  said  books  with  the  order  and  autho- 
rity of  plaintiff.     That,  before  and  at  the  time  of  the 
committing  &c.,  plaintiff  was  entitled  to  the  said  stock 
and  to  the  said  dividends,  interest  and  produce  thereof 
as  aforesaid,  and  the  same  had  not  been  nor  was,  at  the 
time  of  the  committing  &c.,  nor  are  the  said  stockt^^* 
or  any  or  either  of  them  or  any  part  thereof,  now,  tnnir— 
ferred  in  the  said  books  to  any  person  or  persons  wiLB 
the  order  or  authority  of  plaintiff.    And  that,  before ii^ 
at  the  time  of  the  committing  &c.,  and  whilst  plaintiff w^ 
the  proprietor  of  and  so  lawfully  entitled  to  the  said  i    - 
terest  or  share  in  the  said  stock  &c.  as  aforesaid,  and  b^ 
fore  any  transfer  of  the  same  by  plaintiff  for  the  payoe!^ 
of  the  said  annuities  and  dividends  &c.  thereof  so  doe 
plaintiff,  a  sufficient  sum  of  money  necessary  in  thK= 
behalf,  to  wit  20,000,000/.,  had  been  and  was,  byordtf 
of  the  Commissioners  of  Her  Majesty's  Treasury 
the  United  Kingdom  &c.,  or  by  other  competent  aodi^c 
rity  in  that  behalf,   issued  and  paid  to  defendants  (^^ 
by  way   of  imprest  and  upon  account  of  and  for  t — 
payment    of  the   said   annuities,    which    said   sum 
issued  and  paid  to  defiendants  as  aforesaid,  amountL  :s 
&c.,  defendants  then  had  in  their  hands,  the  same  tla^ 
being  applicable  and  legally  and  of  right  payable     ^ 
(amongst  others)  the  plaintiff  to  the  amount  of  thess^i/ 
annuities  :  and  thereupon  it  became  and  was  thedutjw 
defendants  to  pay  to  plaintiff,  or  to  such  person  (X 
persons  as  she  should  legally  appoint  for  that  purpose 
on    request,   all    the   dividends,    interest  and  prodoos 

(a)  Sec  as  to  this  averment.  The  Bani  cf  England  v.  Dmh  ^^i 
C.  185. 
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frbiok  should  and  would  accrue  due  for  and  in  respect  Quetn^i  Benek. 

o(  Elie  jnid  stock  of  plaintiff  whilst  the  same  was  not  * 

transferred  in  the  said  books  of  defendants  to  any 

person  or  persons  with  the  order  or  authority  of  the 

fUintiffi    That,  whilst  she  was  so  possessed  of  the  said 

tUick  as  aforesaid,  and  entitled  to  the  said  dividends  as 

•foresaid,  and  whilst  defendants  so  had  in  their  hands  a 

nffident  sum  of  money  applicable  to  the  payment  of 

the  said  dividends  upon  the  said  stock  as  aforesaid,  and 

hefbre  the  commencement  of  this  suit,  to  wit  on  &c.,  a 

ctrtain  sum  of  money,  to  wit  ]  51.  1 5s.  Or/.,  as  and  for 

the  interest  and  dividends  of  divers,  to  wit  seven,  half 

jearly  dividends  due  and  of  right  payable  as  aforesaid 

to  plaintiff  upon  and  in  respect  of  her  said  stock,  be- 

caiQeand  was  payable  by  defendants  to  plaintiff,  and  was 

then  due  to  plaintiff;  and  thereupon,  afterwards,  and 

vhilst  the  said  dividends  were  and  remained  still  due 

Ukl  unpaid,  and  whilst  plaintiff  was  so  possessed  of  the 

'ud  stock  as  aforesaid,  and  whilst  defendants  so  had  the 

QNmey  aforesaid  in  their  hands,  applicable  &c«  as  afore- 

*lid,  to  wit  on  &c.,  the  same  being  a  usual  and  proper 

daj  for  that  purpose,  the  plaintiff  then  attended  at  the 

fiaok  of  England^  pnd  then  requested  defendants  to  pay 

lier  the  last  mentioned  dividends.     Yet  defendants  did 

DOC  nor  would  when  so  requested,  or  at  any  other  time 

befinre  or  since,  pay  to  plaintiff  the  said  dividends  or 

any  part  thereof,  but  then  wholly  neglected  and  refused 

so  to'  do,  contrary  to  their  said  duty  and  the  said  acts  of 

parliament  in  such  case  &c.      To  plaintiff's  damage 

of&c. 

Pleas :  1.  Not  Guilty.  2.  That  plaintiff  was  not 
the  pr<q)rietor  of  or  entitled  to  the  said  share  or  interest 
in  the  capital  or  joint  stock  in  the  declaration  men- 

TOL.  VIII.   N.  S.  Z  Z 


upon  account  of  or  for  the  payment  of  the  sai 
and  the  said  dividends  Sec.  thereon  allege 
accrued  due  to  the  plaintifi^  or  any  part  there 
defendants  in  their  hands  such  sum  of  monc 
declaration  mentioned  in  that  behalf,  or  any  p 
applicable  or  payable  to  (amongst  others)  1 
to  the  amount  of  the  said  annuities  or  any  pi 
in  manner  and  form  &c.  Conclusion  to  tt 
4.  That  no  sum  of  money  as  or  for  interest  oi 
became  or  was  payable  by  defendants  to  plaii 
due  to  plaintiff  upon  and  in  respect  of  the  si 
the  said  declaration  mentioned,  in  manner  an 
Conclusion  to  the  countr}\ 

Issue  having  been  joined  on  each  plea,  ai 
trial  given, 

Pearsofij  in  Michaelmas  term,  1845,  movec 
to  shew  cause  *^  why  the  plaintiff  should 
liberty  to  inspect  all  the  entries  or  memorand 
in  the  dividend  and  transfer  books  of  the  1 
cent  annuities,  mentioned  in  the  declarati 
cause,  and  also  the  entries  or  memoranda  i 
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m^oranda,  or  any  of  them,  relate  to  or  refer  to  any   Quee '«  Bench. 


1846. 


stocky  dividends  or  annuities  in  which  the  plaintiff  or 

her  late  husbandi  Samuel  Foster  deceased,  was,  during        F<«e» 

tht  time,  or  now  is,  or  claims  to  have  been,  interested       ^*°^  ^ 

Eholawd. 
in  such  stock ;  and  why  the  plaintiff  should  not  be  at 

liboTtj  to  take  copies  of  all  or  any  such  entries ;  and 

vbjr  all  or  any  such  copies,  verified  on  oath,  should  not 

be  gfiven  in  evidence  at  the  trial  of  this  cause/' 

X"ftie  motion  was  grounded  chiefly  on  an  affidavit  of 

SkTMnah  Faster,  the  plaintiff,   who  stated:    That,  by 

transfers  made  to  her,  and  after  certain  transfers  made 

hjl^Qr(as  the  affidavit  more  particularly  specified),  there 

wis^  on  the  last  day  of  October,  18S8,  standing  in  her 

name  in  the  Bank  books,  a  total  sum  of  S78/.  195.  ^cL 

New-  8|  per  cent  annuities;  that  she  had  received  at 

tl»  £ank  the  dividends  on  that  sum,  due  in  January 

18^9,  Mjf  1889,  and  January  1840,  respectively ;  *^  and 

^t    she  did,  on  each  of  those  occasions  when  she  so 

'^eceiTed  such  dividends,  sign,  by  her  mark,  a  receipt 

Ar  such  dividends  in  the  books  of  the  said  defendants, 

whicli  books,  if  produced  or  an  inspection  and  copies 

allo^^^ed  to  deponent  or  her  attorney,  would,  as  deponent 

▼crily  believes,  fully  establish  the  said  several  facts  by 

*h*    entries  remaining  in  such  books."    That,  in  July 

^®^0,  a  clerk  in  the  Bank,  with  whom  she  was  ac- 

qnaai^ted,  offered  to  procure  and  bring  to  her  her  dividend 

for  ^liat  half  year ;  which  he  did.     That,  in  January  or 

Fffontio;^  1841,  she  applied  at  the  Bank  for  the  dividend 

A^B^  In  January  1841,  but  was  informed  that  her  stock 

^^  been  transferred  from  her  name  in  the  Bank  books ; 

ttod  payment  of  the  dividend  to  her  was  refiised.    The 

deponent  then  stated  reasons  for  suspecting  fi*and  on 

ihft  part  of  the  before  mentioned  clerk)  who,  as  she  was 

zz  2 
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Foiume  Fill,    informed  and  believedi  had  absconded ;  and  she  depoied 

that  she  had  never  herself  sold  or  transferred!  or  been 

Fonu        paid  ofTi   the  said  873^  IBs.  ^cL  stock»  or  any  pert 

Bank  of       thereof,  or  been  privy  to  the  sale,  transfer  &C.)  or  antho- 

Ekolamd* 

rised  any  person  to  sell,  transfer,  &c.,  and  had  never  to 
her  knowledge  and  belief  been  present  when  any  tnDibr 
of  the  said  stock  or  any  part  thereof  was  made  or  ic* 
cepted,  and  had  never  connived  at  any  one's  makiof^  or 
writing  her  name  to,  any  such  transfer;  nor  hsd  she 
ever  received,  or  authorised  any  one  to  receive  fcr  ber» 
less  than  the  full  divide^nd  upon  the  said  last  mentiooed 
stock ;  and  that,  if  the  same  had  been  sold  out  or  trans- 
ferred from  her  name  in  the  Bank  books,  or  otherwiiei 
such  transfer  must  have  been  effected  by  forgeijyfisio- 
nious  personation  or  some  other  felonious  act»  anknotn 
to  her»  That»  although  deponent  had  a  just  claim  to 
the  dividends,  and  was  reduced  to  poverty  by  tbeir 
being  withheld,  and  the  above  facts  had  beea  cooi- 
municated  to  the  defendants,  and  she  had  ofi*ered  tbcnt 
every  information  in  her  power  respecting  the  said 
stock  and  the  supposed  illegal  transfer^  yet  they  bad 
thrown  every  possible  impediment  in  the  way  of  ber 
action :  That  frequent  applications  had  been  made  by 
deponent  and  her  professional  advisers  to  inspect  tbe 
said  books  of  defendants,  and  uniformly  refused ;  and 
<^  that  she  verily  believes  that  the  entries  still  remaining 
in  the  ledger  transfer  books  or  other  public  boob  » 
the  defendants  would,  if  produced,  fully  substantiate  all 
and  every  the  above  allegations,  so  far  as  the  same  can 
be  substantiated  by  such  books."  And  that  she  has  no 
copy  of  any  of  such  entries,  and  is  advised  and  believe 
that  she  cannot  safely  proceed  to  trial  without  an  in* 
spection,  and  power  of  taking  copies,  of  all  such  eotrio 
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m  the  said  books  as  relate  to  her  said  stock  and  the,  QmenU  Benek. 
SQlgect  of  the  present  application.     It  appeared  also,  by  ' 

the  plaintiff's  affidavit  and  that  of  her  attorney,  that  she        Forka 


the  stock  receipts  which  had  been  delivered  Bank  of 
to  ber  at  the  Bank  when  the  several  amounts  of  stock 
making  up  the  SlSl\ds.^d.  were  transferred  to  her» 
except  one  such  receipt,  which  she  believed  to  have 
lieen  taken  away  by  the  above  mentioned  clerk,  then 
in  the  defendants'  service. 

'.    The  plaintiff's  attorney  further  stated,  on  information 
«nd  belief,  **  that  the  said  defendants  allege  that  the 
said  Hannah  Foster  hath  sold  or  transferred  the  said 
mentioned  stock  or  some  part  thereof  to  some  person 
or  persons  whose  name  appears,  together  with  that  of 
the  all^^  signature  of  the  plaintiff  and  the  date  of 
mch  allied  sale  or  transfer  of  the  said  stock,  in  the 
books  of  the  said  defendants,  and  that  the  same  will  so 
appear  upon  an  inspection  of  the  said  books."     And 
**that  the  said  defendants  refuse  to  allow  the  said 
lereral  entries,  relating  to  the  said  stock  and  of  the 
alleged  transfer  thereof  by  the  said  Hannah  Foster  to 
be  inspected  by  the  said  plaintiff  or  some  other  com- 
petent person  acting  on  her  behalf,  and  to  allow  copies 
of  all  and  every  or  any  of  such  entries  to  be  made  or 
takeny^'&c.     And  that,  to  the  best  of  deponent's  judg- 
ment &C.,  the  plaintiff  cannot  safely  proceed  to  trial 
without  inspection  of  the  said  alleged  transfer,  if  any, 
and  ascertaining  to  whom  the  same  was  made,  and  the 
date  and  names  of  the  witnesses,  and  inspection  also 
^of  the  several  entries  of  the  said  stock  heretofore 
standing  in   the  name  of  the  said  Hannah  Foster  or 
otherwise,"  and  copies  &c.     A  rule  nisi  was  granted.    . 
In  opposition  to  the  rule,  a  clerk  of  Messrs.  Fres^ld, 
zz  3 
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Volume  FIJI,    the   Bank  solicitors,  made  affidavit :  ^<  That  he  hatk 
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been  ioformed  and  believes  that  the  title  of  the  pro- 
FoRXft        prietors  of  any  part  of  the  several  stocks  transfeiteble  it 
Bank  of       the  Bank  of  England^  constituting  the  national  debt  oi 
Great  Britain^  is  evidenced  and  contuned  in  certaia 
inscriptions  and  entries  in  the  ledgers  kept  at  die  Bank 
for  that  purpose,  and  in  which  ledgers  are  contained 
the  several  accounts  of  all  the  respective  proprietors  o^ 
the  said  stock*    And  "  ^^  that  stock  is  transferred  firon 
the  accounts  of  proprietors  by  means  of  instruments  q 
transfer  executed  by  the  respective  proprietors  or  tbeS 
attorneys  duly  authorised,   which   transfers  are   alsi 
entered  in  books  kept  at  the  Bank  for  that  parposc 
And  this  deponent  further  saith  that  the  instrument  o 
transfer  by  the  proprietor  of  stock  is  the  evidence  in 
the  possession  of  the  Bank  against  any  demand  made 
by  a  proprietor  of  stock  to  the  amount  of  the  same 
stock  after   the  same  has   been   transferred.     And" 
"that  he  verily  believes  the  object  of  the  plaintiff  id 
the  application  to  the  Court  to  inspect  the  transfers  of 
stock  made  from  her  name  is  to  elicit  and  prejudice  tin 
defence  of  the  Bank  in  this  action,  and  that  the  same,  if 
granted,  will  in  no  way  aid  the  case  of  the  plaintiff^ 
The  affidavits  in  opposition  likewise  set   forth  a  co^ 
respondencc  between  the  plaintifTs  solicitor  and  Messni 
Freshfield,  in  which  the  latter  declined  to  give  an  in- 
spection of  the  transfer  books,  but  oiiered  to  admit  the 
stock  receipts,  or  to  admit  that  plaintiff  was,  on  or  be- 
fore 22d  January  1839,  entitled  to  373/.  195,  4A  Ncir 
SL  \0s.  per  cent,  annuities  standing  in  her  name  in  the 
Bank  books:   and  they  ultimately  wrote  as  follows i 
"  We  have  always  been  ready  to  give  the  plaintiff  the 
means  of  proving  her  case,  and,  if  necessary,  to  allov 
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sr  to  insptet  and  take  a  copy  of  her  accoant  of  stock  QftemU  Bench, 

the  ledger  of  the  Bank:   but  the  instruments  of 
losfer  from  her  account  form  no  part  of  her  title  nor       Foma 
'  her  case;  and,  as  they  constitute  the  defence  of  the       Bank  of 
ink,  we  cannot  consent  to  give  copies  of  them. '   There 
18  also  an  affidavit  denying  the  alleged  impediments 
the  plaintiff's  action,  and  explaining  the  conduct  of 
le  Bank  officers. 
In  the  same  term  (a), 

Sir  F.  Kelfyy  Solicitor  General,  and  Sir  J.  Bayleyj 
lewed  cause.  The  defendants .  contest  only  the  in* 
ledion  of  the  transfer  books.  The  Bank,  ia  its 
saliog  with  the  public  funds,  performs  only  the  office  of 
private  banker,  though  regulated,  from  time  to  time, 
I  the  discharge  of  it,  by  acts  of  parliament.  Stat  20 
r.  S.  €.  16.,  ^  for  raising  a  certain  sum  of  money " 
l^OOO,OOOA)  *<by  way  of  annuities,"  &c,  enacts  (sect. 
2),  ^  That  in  the  office  of  the  Accountant  General 
F  the  Governor  and  Company  of  the  Bank  of  England 
Mr  the  time  being,  a  book  or  books  shall  be  provided 
iid*kept,  in  which  the  names  of  the  contributors  shall 
e  fairly  entered;  which  book  or  books  the  said  re- 
3ective  contributors,  their  respective  executors,  admi- 
istrators,  successors,  and  assigns,  shall  and  may,  from 
Ime  to  time,  and  at  all  seasonable  times,  resort  to  and 
aspect  without  any  fee  or  charge "  (fi).     But  there  is 

(•)  November  S5tli.  Before  Lord  Denman  C.  J.,  fFtfiumu,  0>leridge 
id  Wi^ihmm  Ja. 

iff)  ficcL  15  enecta:  ^  Thai  m  soon  as  any  contributoriy  tbeir  exe- 
tton/*  &C.  ''  ahaU  have  completed  their  payments  of  the  whole  sum 
ijaUe  bj  tlwm  respectiTely  towarda  the  said  sum  of  twehe  millions,  the 
indpal  anm  or  atima,  so  by  them  subscribed  and  paid  re^Mctirely,  shall 
vtfiwith  be,  in  the  books  of  the  Bank  of  England,  placed  to  the  credit 

zz  4 
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Volume  vuu  no  such  provision  as  to  transfer  books,  and  eipieaio 

unius  est  exclusio  alterius.     A  party  transferring  bk 

FcMTKa  stock  is  debited  in  the  stockholders'   book  with  tk 

Bank  of  amount  transferred ;  and  his  account  is  closed*   Helui 

£molaiid« 

no  interest  in  the  transfer  book.     The  iDstmnieot  rf 

transfer,  and  the  power  under  which  the  stock  is  tnow- 
ferred,  are  the  evidences  of  the  Bank,  and  their  pw 
tection  if  a  question  arises  on  the  regnlarity  of  tk 
transaction.  They,  and  the  transferee,  are  the  ody 
persons  whom  the  documents  of  transfer  concern.  To 
allow  inspection  of  them  by  others  would  afibrd  &ci% 
to  frauds,  which  are  often  attempted.  The  ptrtiei 
holding  such  documents  keep  them  as  tmsteei  far 
those  actually  interested.  No  instance  can  be  sbevi^ 
at  least  in  modern  times,  where  an  inspection  has  been 
granted  under  circumstances  like  these.  The  plaintiff^ 
prima  facie  case  is  merely  that  she  was  a  stockbdder: 
the  defendants  are  ready  to  admit  that  she  was  0 
down  to  the  time  when  they  allege  a  transfer  to  htw 
taken  place;  or  to  allow  an  inspection  of  the  stock- 
holders* book.  The  transfer  is  the  case  of  the  defend- 
ants ;  and  they  cannot  be  compelled  to  allow  an  adtens 
party  to  look  into  it :  May  v.  Gvynne  (i),  TLex  t.  tk 
Justices  of  Buckingham  (A). 


of  such  respective  contributors,  their  executors/'  &C.9  ''compktiiif  M(k 
payments  respectively ;  and  the  persons  to  whose  credit  such  priodp 
sums  shall  be  so  placed,  their  respective  executors,**  &c.  "  shall  tad  a^ 
have  power  to  assign  and  transfer  the  same,  or  any  part,  iliai^tfp^ 
portion  thereof,  to  any  other  person  or  persons,  body  or  bodies  polities 
corporate  whatsoever,  in  the  books  of  the  Bank  of  En^wnd :  **  sodi  «■■ 
to  carry  an  annuity  after  the  rate  of  4A  per  cent.,  mod  to  be  dcHMdMck 
transferable  according  to  tho  meaning  of  this  act,  until  rcdoaplioi. 
(a)  AB.^AUU  301.  (6)  8  A  4>  a  S75. 
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Vormy  contriU    The  various  documents  of  which  QnsmU  BenO. 

Coorts  will  give  a  compulsory  inspection  are  enu-  * 

ntod  in  note  (1 ),  hy  the  editor  of  Strange^  to  Bex  v.    ;    ^^^ 

kfibtftnm in  Newcastle  upon  Tune  la).  In  the  second       B«ik of 

■Mare  mentioned  ** entries  in  the  Custom  House 

Nik%  of  the  India  Company  and  Bank  stock,  and 

imbr  books/'    In  Geery  v.  Hopkins  (b)  the  Court 

inted  a  rule  to  inspect  the  East  India  Company's 

ik  of  transfer  of  stocks*    Holt  C«  J.  said  there:  ^<If 

t  Bank  deal  in  transfer  of  their  stock,  and  that  can- 

;  be  done  by  any  other  means  than  by  entry  made  in 

if  books,  it  is  very  reasonable  that  they  should  be 

idaoed  for  the  benefit  of  the  party,  as  well  as  cor- 

ralbn  bobks,  &c."    And  (according  to  the  report  in 

\bdm)  the  Conrt  said  :  <*  There  is  great  reason  for  it, 

'they  are  books  of  a  public  company,  and  kept  for 

lUie  transactions,  in  which  the  public  are  concerned ; 

d  the  books  are  the  title  of  the  buyers  of  stocks,  by 

t  of  parliament."     That  was  an  action  between  two 

ilders  of  the  Company's  stock.   In  Crew  v.  Saunders{c) 

nle  to  inspect  the  Post-office  books  was  refused,  but 

ithoat  denying  the  right  to  demand  inspection  of  the 

ink  books.   The  legitimacy  of  such  demand,  where  the 

Hdcs  are  of  a  public  nature  and  concern  the  rights  of 

U)y,  appears  also  from  Warriner  v.  Giles  (</),  Bex  v. 

mer{(B)  and  Bex  v.  The  Bis/top  of  Elt/{g).      The 

IM  of  this  motion  is  to  obtain  examined  copies  of 

ft  bocd^Sf  which  copies  are  the  legitimate  evidence  of 

BIT  contents;  Bretonv.Cope  (h)\  the  Courts  allowing 

(«)  S  Afo.  1233.,  3d  ecL  by  Nolaru 

{h)  S  Ld.  Ba^.  851 ;  &  C.  7  Jilod.  129. 

(r)  9  Sira.  1005.  (d)  2  Stra.  954. 

(O  4  If.  i*  &  162.  (5)  S^.jr  C.  112. 

(A)  1  jMff,  M  P.  a  sa 


3L  105.  or  5L  per  centum  per  annum/'  ena 
that  the  annuities  created  by  that  act  shall  fa 
to  be  one  capital  or  joint  stock  respect! 
such  capital  or  joint  stock,  or  any  shan 
therein,  and  the  proportional  annuity  al 
same  respectively,  shall  be  assignable  and 
as  this  act  directs,  and  not  otherwise;  an 
shall  constantly  be  kept  in  the  office  of  the 
General  for  the  time  being  of  the  Banks  of 
Ireland  respectively  a  book  or  books  wherd 
ments  or  transfers  of  such  capital  or  joint  si 
part  thereof,  and  the  proportional  annuity  i 
same,  at  the  rates  aforesaid,  shall  be  reg 
tered  and  registered ;  which  entries  shall  1 
in  proper  words  for  that  purpose,  and  sha 
by  the  parties  making  such  assignments  or 
if  any  such  party  or  parties  be  absent,  by 
their  attorney  or  attorneys  thereunto  lawful 
by  writing  under  his,  her,  or  their  hands  t 
be  attested  by  two  or  more  credible  witnes 
any  person  or  persons  to  whom  such  transf 
fers  shall  be  made  shall  respectively  um 


IX.  VICTORIA.  701 

'  interest  therein,  shall  be  good  and  avaiUble  in   QM»i*f  BemA. 

1846' 
Books  which  are  the  subject  of  these  regulations  _ 

t  be  placed  on  the  footing  of  a  private  banker's^        Form 

St     In  Soman  v.  Bank  of  England  {a\  Shad'       Buikoi 

_  EMQliAlfD. 

ir.a  said,  referring  to  stat  11  6.4.  &  1  W.^. 
;    *^The  10th  section  of  the  act  provides  that 

shall  be  kept,  by  the  Bank,  in  which  the  names 
le  proprietors  of  the  new  stock  shall  appear, 
the  18th  section,  as  I  understand  it,  has  made  it 
Btjr  of  the  Governor  and  Company  of  the  Bank  of 
mil  to  keep  an  account,  in  books  to  be  provided 
tflt  purpose,  which  shall  shew  every  transfer  and 
ment  which  is  made  by  parties  appearing  to  be 
isted  in  the  stock  in  question.  They  are  made, 
may  nse  the  expression,  the  parliamentary  book- 
srs  of  this  fund;  and  it  is  a  duty  which  they  owe  to 
tt  pisrsons  who  may  be  interested  in  the  fund,  so  to 
the  account  as  that  it  may  distinctly  appear,  at  all 
I)  wTiat  transfers  and  assignments  have  been  made, 
my  opinion  is  that  if,  at  any  time,  there  had  been 
:  standing  in  the  name  of  A,,  and,  afterwards,  that 
:  dkl  not  appear  (no  matter  from  what  cause)  to  be 
big  in  his  name,  A»  would,  primfi  iacie,  have  a 
t  to  say :  *  Let  the  account  stand  as  it  did  on  a 
I  day.'  If  it  can  be  shewn  that  A»  himself  has 
iferred  the  stock,  that  is  an  answer ;  but  the  Bank 
ont  ought  to  be  kept  with  regard  to  every  indi- 
d  who  ever  appeared  as  a  stock  proprietor,  in  such 
toner  as  to  shew  what  the  account  really  is.^  The 
I  referred  to  on  the  other  side,  in  which  parties 

been  exempted  from  furnishing  evidence  against 

(a)  14  Sbn.  475.  486. 
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rohtme  nil.   themselves,  are  inapplicable,  because  the  doconorti 


1846. 


there  were  not  held  under  any  trust  for  the  partio  ip* 
FoRw        plying*    Where  that  is  the  case,  inspecdon  iriH  h 


Bank  of       granted  ;  as  in  Moody  v.  T%urston  (a),  where 

l£KOLAin>> 

was  granted  to  the  books  of  the  commissioiicn  fa 
stating  and  determining  the  debts  of  the  aroiy,  at  lb 
prayer  of  the  defendant,  being  an  officer*a  widow."  ] 
the  stockholders'  books  may  be  inspected,  which  b  no 
denied)  tlie  transfer  Ixioks,  which  are  their  seqnd 
ought  not  to  be  withheld.  The  whole  account  sbotth 
be  shewn.  [Lord  Denman  C.  J.  If  any  thing  has  bed 
conceded  on  the  part  of  the  defendants,  the  rule  am 
be  absolute  to  that  extent:  as  to  the  rest,  the qoeilioi 
is  very  important ;  and  we  will  consider  of  iL] 

Cur.  ado.  wB 

Lord  Denman  C.  J.,  in  last  Hilary  vacation  (A 
bruary  14th),  said :  We  think  the  plaintiff  in  this  CM 
should  have  an  opportunity  of  seeing  the  book  whkl 
contains  the  supposed  transfer. 

Ordered :  ^*  That  the  plaintiff  be  at  liberty  to  m 
spect  that  particular  entr}'  in  the  transfer  bool 
wliich  transferred  the  stock,  mentioned  In  tb 
declaration  in  this  cause,  from  the  phiulif 
And  that  the  residue  of  the  said  rule  k 
discharged." 

On  the  trial  of  the  cause,  before  Lord  DenmanC»Jn 
at  the  London  sittings  after  Hilaiy  term,  1846,  thedt^ 
fendants  gave  evidence  of  on  entry  in  the  transfer  book 
for  1839.     The  material  part  was  as  follows. 

(a)  1  Stra.  30A. 


)r  snare  m  me  capital  or  joint  stocK  oi  me  ^»^'^  7  «• 

•  •'  ^  ^        Bocquei,  Jr, 

'ee  pounds  and  ten  shillings  per  cent,  annuities  Witneu  to  the 

«  ,.  n    t  t  <•    1       identity  of 

y  an  act  of  parJiament  of  the  11th  year  of  the  Hannah  Foner, 
Hia  Majesty  King  George  IV.,  entitled"  &c.    ^'  ^'^^'" ' 
Stat.  11  6.4.  &  1  ^.4.  c.  lS.)f  ''transferable 
•ank  of  England^  unto  David  M''  Niel  of  the 
:hangej  gent.,  his  executors,  administrators  or 
Witness  my  band :  , 

ss.     G.  Bippon.  Hannah  +  Foster. 

J.  R.  Durrant.  mark, 

reely  and  voluntarily  accept  the  above  interest 
transferred  to  me. 
as.'' 

objected,  on  behalf  of  the  plaintiff,  that  the 
was  invalid,  because  the  acceptance  was  not 
»y  the  transferee.  The  Lord  Chief  Justice 
leave  to  move,  if  necessary,  that  a  verdict 
)e  entered  for  the  plaintiff;  and  the  jury  found 
for  the  defendants. 

Seijt.  DOW  moved  according  to  the  leave  re* 
Stat.  11  G.4.  &  1  fF.  4.  c.  IS.  5.  IS.  (a)  ex- 
eqaires  that  the  transferee  shall  <^  underwrite 
cceptance."  Stat.  SS  G.  S.  c.  28.,  creating  a 
r  cent  stock,  has  a  provision  to  the  same  effect 
)f  almost  in  the  same  words.  [Paiteson  J.  By 
mt  act  the  transferor  is  enabled  to  act  by  at- 

(a)  Antd,  p.  700. 
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Voiumt  riiL    torney ;  but  no  such  pi-ovision  is  made  for  the  fnbu 

!_    feree.     If  the  clause  is  to  be  construed  literdj, 

^*T^  foreigner  taking  a  transfer  must  come  to  this  couiMy  t 
e!^^  accept  it]  That  certainly  seems  to  follow.  [Wfc 
son  J.  It  never  is  done.  And  it  cannot  lie  in  the  mood 
of  the  transferor  to  say,  ^<  you  have  not  accepted  A 
stock,  and  therefore  I  am  still  the  holder."  Wb 
would  be  the  use  of  requiring  it,  when  the  traufim 
has  got  his  money  7]  The  introduction  of  a  poirert 
act  by  attorney  in  one  case  proves  that  the  omiswm  ( 
it  in  the  other  was  intentional.  It  is  true  that,  in  Bay 
Gade  (a),  the  prisoner  was  held  to  have  been  rigfad, 
convicted  of  forging  a  transfer  under  stat  8S  G.  S.  ft  9C 
s.  2.,  though  the  supposed  transferor  had  never  ac 
cepted  a  transfer  to  himself;  but  there  the  oflRsnee^  i 
proved,  was  a  complete  forgery,  even  assuming  that  th 
person  named  as  transferor  had  not  really  possessed  «, 
stock.  In  Davis  \.  The  Bank  of  England  {]b)  the  iti 
tutory  words  requiring  an  acceptance  by  the  traosfac 
are  pointed  out  by  the  Court  of  Common  Pleas  as  uli 
rial,  and  as  being  common  to  many,  if  not  all»  the  \m 
acts :  and  it  is  said  that  "  the  assignment  by  the  ttod 
holder,  and  the  acceptance  by  the  assignees  oompld 
the  transfer."  In  Coles  v.  The  Bank  qfEnglafid{e)  thi 
Court  assumed  that,  by  the  statutes,  a  transfer  ought  t 
be  underwritten  by  both  parties,  although,  in  that  Off 
the  party  whose  stock  had  been  disposed  of  had,  bj  be 
conduct,  virtually  recognised  the  transfer,  and  therefbn 
her  representatives  could  not  dispute  it.  Here  oo  sod 
ratification  is  shewn. 


(a)  S  Leack,  C.  C.  732.  (6)  S  Bmg.  3dS.  40& 

(c)  lOA.iE.4S7. 
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Lord  DvNMAK  C.  J.      It  appears  to  me  that  this   QiMmVJKmcft. 
i  valid.    It  is  impossible  to  think  that  the 


IcpiiaUire  intended  all  parties  to  lose  the  benefit  of  a        Votn% 


T, 


of  thb  kind  if  there  was  not  an  acceptance  Bmk  of 
faiBilIy  underwritten,  which  death  or  many  other  events 
rf  probable  occurrence  might  render  impossible.  The 
duM^  11  6.4.  &  1  7F.  4.  r.  18.  s.  IS.,  is  oertaujly  so 
mided  as  to  make  it  appear  that  the  intention  was  such ; 
bit  the  words  themselves,  if  narrowly  examined,  do  not 
nppcNrt  that  conclusion.  It  is  said  that  the  ^*  assign- 
not  or  transfers "  <<  shall  be  signed  by  the  parties 
■duDgsuch  assignments  or  transfers,"  and  that  '^any 
feRRm  or  persons  to  whom  such  transfer  or  transfers 
ibiD  be  made  shall  respectively  underwrite  his,  her,  or 
dwir acceptance  thereof:"  and  it  is  then  enacted  **  that 
Mother  method  of  assigning  or  transferring  any  such 
itod("  <*  shall  be  good  and  available  in  law."  But 
dieie  latter  words  are  not  applied  to  the  acceptance ; 
nd  it  therefore  appears  that  their  effect  is,  really,  con- 
^Bod  to  the  act  of  transferring,  and  that  the  words 
f^Bqpiring  the  acceptance  to  be  underwritten  are  merely 
Atctory.  Rex  v.  Gade  (a)  is  in  favour  of  this  con- 
^taction;  for  there  the  transfer  to  Harrison  (whose 
ijttBe  was  forged  on  the  subsequent  fictitious  transfer) 
^  not  puiport  to  be  accepted,  yet  it  was  held  that 
^  stock  had  legally  vested  in  him.  The  practice 
MCoriousIy  agrees  with  the  view  we  take ;  and  we  ought 
W  to  rmse  any  doubts  as  to  the  effect  of  the  statute. 

Patteson  J.  The  question  here  is  not  as  to  the 
tnmsfieree's  title,  but  as  to  the  right  remaining  in  the 
tnnsfisron  I  cannot  think  it  essential  to  his  parting  with 

(a)  9  Leach^  C.  C.  7SS. 


70« 
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Fom» 

Bank  of 
Enoland. 


vohms  riiL   the  Stock  that  the  other  party,  wherever  reiidia 

1_  if  as  far  off  as  Bmiia^  should    sign  aa  aoc 

There  b  no  enactment  making  this  essential  to 
lidity  of  the  acceptance,  though  there  b  such  i 
as  to  the  transfer.  I  think  the  direction  as  to  aa 
can  have  reference  only  to  the  rights  of  the  tr: 
against  the  Bank.  Every  thing  has  been  doi 
which  b  requbite  to  the  transfer ;  and  I 
that  a  transferor,  having  done  all  that  b 
thb  purpose  on  hb  part,  can  pocket  the  prm 
stock  and  still  say  that  he  b  the  holder. 


Williams  J.  I  am  of  the  same  opinion ;  and 
no  doubt  can  arise  except  by  confounding  the  pi 
the  transaction.  Whatever  may  be  the  ri^ils 
transferee  before  acceptance,  the  [transferor  canm 
going  through  all  the  requisites  of  a  transfer 
that  he  b  still  the  stockholder. 


WiGHTMAN  J.      It  may  be  that  the  traiu 
not  complete,  as  between  the  transferee  and  f 
till  acceptance :  but  as  against  the  transferor 
is  so  when  the  forms  of  a  transfer  have  f 
through  on  his  part. 

Ri 
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Qitftfii'f  Benck. 
1846. 


TBin^AKT  against  Cbanston.  ^^^> 

J^EBT  for  20/.,  demandable  bj  plaintiff  (an  inha-  ?^^P^^*y 
bitant  of   the  township  of  Kirkly  Lonsdale  in  sut.i7G\3. 

c.  3.  s.  3.  upon 

Watwurdandf  and  the  party  aggrieved)  of  defendant,  an  overseer  not 

*•    •  <•     I  1  .        *•  .   .         giving  a  copy 

cae  or  the  overseers  of  the  township,  for  not  giving  of  a  poor  rate 
pUntiff  within  a  reasonable  time  after  demand  (al-  ciaiimlbiein" 
leged  to  have  been  made  by  plaintiff  of  defendant  at  a  ^r^^**made 
iRBMiiable  time  and  place  in  that  behalO,  a  copy  of  "^^fons^^IS,"" 
*  poor  rale  made  in  October  1845;  plaintiff  having  6&7fr.  4. 

c%  96>  (the 

to  pay  6d.  for  every  twenty-four  names,  ac-  Parochial 

Assessment 

to  the  form  of  the  statute  &c  (17  G.  2.  c.  8.).     Act),  the  latter 


statute  not  re* 


Plea:  Nil  debet  (a).    Issue  thereon.  pealing  the 

On  the  trial,  before  Patteson  J.,  at  the  last  Westmore-  ^*'""^' 
^^Hi  assizes,  a  verdict  was  found  for  the  plaintiff  for 
^Ol^  leave  being  reserved  to  move  for  a  nonsuit  on  the 
;  after  mentioned. 


Greig  now  moved  that  a  nonsuit  might  be  entered 
c^Qoidingly,  or  judgment  arrested  (i).  The  penalty  is 
:Hen  by  sUt  17  6.  2.  c.  8.  s.  8.  When  that  statute 
■■^asedy  poor  rates  were  made  under  the  regulations  of 
^%t.  48  Elizn  c.  2.  5. 1.  The  question  is,  whether  the 
^^nal^  is  applicable  to  a  rate  made  under  the  regula- 
i^^iis  of  the  Parochial  Assessment  Act,  6  &  7  R^.  4.  c.  96. 
Hib  last  prescribes  a  new  form  of  rate ;  ss.  1,  2.  By  5. 2., 

(a)  See  Bvi  Spencer  y.  SwanneU,  3  M.if^  W,  154. 

{h)  Bcfim  Lord  Denman  C.  J.»  Pattetant  Williams  and  Wiglttmm  Js. 

TOL.  Tin.   N.  8.  8  A 


have  been  the  intention  ot  the  legislature 
new  regulations  for  the  provisions  of  stat.  1 
ss.  2f  3*  A  very  much  enlarged  form  of 
quired;  and  sect.  5  of  stat«  6  8c7  JV.4u  Cm 
parties  rated  to  taice  copies  or  extracts 
imposes  a  penalty  of  5Lj  to  be  recovered 
mary  way  before  a  Justice  of  the  Peace,  fei 
to  permit  such  copies  or  extracts  to  be  taki 
under  stat  17  G.  2.  c.  3.  s.  3.  the  penalty  is 
by  action.  In  Rex  v.  T/ie  Justices  qf  Devt 
held  that  stat.  37  G.  3.  c.  143.  &  1.,  givio( 
petty  sessions  within  their  divisions  authdrit 
examiners  of  weights  and  balances,  was  in 
divisions  created  since  the  statute.  It  is  1 
words  of  the  later  statute,  in  the  present  cas^ 
tive  only.  But  <^  every  affirmative  statute 
by  implication,  of  a  precedent  affimoative  si 
as  it  is  contrary  thereto:  for  leges  paster 
contrarias  abrogant:**  7  Bac.  Abr.  44«2.  St 
On  this  principle  it  was  held,  in  Regina  r.  i 


(a)  He  sUted  that  Uie  rate  ictuallj  made  in  tliii  < 
columns ;  six  columns,  in  addition  to  those  in  the  i 
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Saiuhtry  (a\  and  B^na  v.  The  Justices  of  Si^blk  (fi),  C«««»'«  ^«»«*- 

Ihat  rtajL  5  &  6  W:  4.  c.  76.  5.  105.  virtually  repealed  ^^^^' 

tot.  8  &  9  »:  8.  c.  SO.  so  far  as  regarded  the  juris-  Twn^^"' 

dictioQ  of  justices  over  appeals  in  boroughs  having  a  CftAMnmr. 
grant  of  quarter  sessions. 

Cur.  adv.  vuU. 

I^rd  Denhan  C.  J.,  in  this  term  {April  25th),  deli- 
vered the  judgment  of  the  Court. 

The  Court,  upon  consideration,  is  of  opinion  that 
tke  Parochial  .Assessment  Act,  6  &  7  ^.  4.  c.  96.,  has 
not  the  effect  of  repealing  stat.  1?G.  2.  r.  8.  S5»2,  8. 
The  role,  therefore,' must  be  refused. 

Rule  refused. 

(a)  2  Q.S.72.  (6)  2  Q.B.S5. 


Joseph  Ellis  against  Alfred  Abbahams.      ^^J^i. 

rjASE^  for  a  malicious  proseculion  for  perjury.  In  an  action' 

^-jL  for  malicious 

The  declaration  charged  that  defendant^  contriving  proMcuUon  for 

a  perjury,  where 

^•i  heretofore,  to  wit  on  &c.,  at  the  General  &c.  the  indictment 
(Central  Court),  before  &&,  and  others  their  fellows,  assignmentoof 
Wkts  Sec,  falsely  and  maliciously,  and  without  any  ^^ntiff/atthe 
'••sooable  or  probable  cause,  indicted  and  caused  to  ^jfon^^ngne 
•*  indicted  the  plaintiff:   For  that  he,  on  the  trial  of  >>«  f"®  ^  one 

*^  of  the  assign* 

^  ctrtain  issue  in  -  an  action  upon  promises,  wherein  ments,  the  de- 

»  ^  fendant  is  not 

^jion  Samuel   was    plaintiff  and    the    now  defendant  entitled  to 
^  defendant,  before   Thomas  Lord   Denmatij  Lord  was  reasonable 

and  probable 
cause  for  the 
charge  contained  in  the  other  assignments 

8  A  2 
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voiunu  riiL  Chief  Justice  &c,  having  been  duly  sworn  kc.  brfbre 
^^^^'  the  said  T.  Lord  D.,  and  the  said  T.  Lord  D.  hmg 
^l"-^        sufficient  &c.  to  administer  the   said  oath,  ^aodit 

Abeahams.     being,  upon  the  trial  of  the  said  issue,  material  ton-* 
certain  whether  the  said  Lyon  Samuel  had  sold  and  ddt«<-* 
vered  unto  the  now  defendant  a  certain  parcel  of 
quois  stones,  and  whether  the  said  Lytm  Samni 
bargained  and  sold  unto  the  now  defendant  a 
other  parcel  of  turquois  stones,  and  whether  the 
defendant  went  to  the  shop  of  the  said  I^fon  SamMd 
4th  Mm/  A.  D.  I84S,  and  purchased  of  JL,  5.,  in  bit 
shop,  a  certain  parcel  containing  divers  to  wit  5(^SK] 
turquois  stones,  and  whether  the  now  plaintiff  then  amd 
there  counted  out  the  said  50,200  turquois  stones,  and 
whether  the  now  defendant  then  and  there  took  the 
said  stones  away  with  him  from  the  shop  of  the  sail 
L.  S.J  or  whether  the  now  plaintiff  took  them  to  the 
house  of  the  now   defendant,  and  whether  the  B0r 
plaintiff  lefl  at  the  house  of  the  now  defendant  a  bfllflT 
parcels  of  the  said  turquois  stones,  and  whether  tk 
now  defendant  on  Slst  July^  in  the  year  last  aKiraii>li 
bought  of  the  said  L.  &,  at  the  shop  of  the  said  L  Si 
a  certain  other  parcel,  containing  (to  wit)  20^150tB^ 
quois  stones,  and  whether  the  now  defendant  aesM 
tlie  last  mentioned  parcel  of  stones   in   the  shop " 
tiie  said  L.  5.,  and  in  the  presence  of  the  nowpUa- 
tiff,  "  ^'  did  falsely,  corruptly,  knowingly,  wilfoUj  aad 
maliciously  depose  and  swear,  amongst  other  thii^^ 
to  the  substance  and  effect  following :  viz.    That,  on  A^ 
4th  day  of  JJfay,  a.i>.  1843,  the  now  defendant  caottt* 
the  said  Li/on  SamueFs  house,  and  purchased  A^ 
turquois  stones  at  105.  6d.  per  thousand,  and  that  the 
now  plaintiff  counted  them  out,  and  that  be  was  v^ 
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Qertidn  whether  the  now  defendant  took  them  away»  QuemU  Bench. 
cr  whether  he  the  now  plaintiflF  took  them  to  the  ^^*^' 
now  defendant's  house;  that  he  the  now  plaintiff  ^"-"^ 
M  a  bQI  of  parcels  at  the  said  house :  and  that,  on  Auahams. 
die  Slst  Jiifyf  A.  D.  1848,  the  now  defendant  bought  the 
Mcoiid  lot  (meanmg  the  said  parcel  of  turquois  stones 
mmdiy  above  mentioned)  at  the  said  Li/oti  SamuePs 
^;  and  that,  after  the  now  defendant  bought  them, 
Aey  were  sealed  by  him  in  the  presence  of  the  now 
pUnttff  at  the  shop  of  the  said  L.  S. :  Whereas,  in 
Mh  and  fact,  the  now  defendant  did  not,  on  the  4th 
%  of  Hay,  A.  D.  1843,  go  to  the  house  of  the  said 
^&  and  purchase  of  him  there  50,200,  or  any  other 
nnber  of  turquois  stones,  at  105.  6d.  per  thousand,  or 
Ataoy  other  price  whatever;  and  the  now  plaintiff 
ti  not  count  the  said  last  mentioned  turquois  stones ; 
ttd  neither  did  the  now  defendant  take  the  said  last 
VKntkmed  turquois  stones  away,  nor  did  the  now 
phintiff  take  the  same  or  any  of  them  to  the  house  of 
^oow  defendant;  and  the  now  plaintiff  did  not  leave 
HAe  faonse  of  the  now  defendant  any  bill  of  parcels 
tf  the  sud  turquois  stones ;  and  the  now  defendant  did 
>Qt^on  the  said  81st  day  of  Jtdy^  or  at  any  other  time, 
^  at  the  shop  of  the  said  Lyon  Samuel  the  said 
fvod  of  turquois  stones  secondly  above  mentioned ; 
^  the  said  parcel  of  turquois  stones  secondly  above 
^QNiofwd  were  not  sealed  by  the  now  defendant  in  the 
{Wemee  of  the  now  plaintiff  in  the  shop  of  the  .said 
^&*  That  defendant  afterwards,  to  wit  on  &c^ 
&iidy«Dd  maliciously,  and  without  any  reasonable  or 
MMble  cause,  forced  and  compelled  plaintiff  to  find 
Jm9|  to  wit  &C.9  to  answer  the  said  indictment,  and  to 
SA  3 


able  or  probable  cause,  prosecuted,  and  ca 
prosecuted,  the  indictment  against  plaintifl^ 
tifF  afterwards,  to  wit  at  the  sittings  BicJ 
vemberj  in  the  same  year,  in  London),  bef 
Lord  Denman^  &c.,  was,  in  due  manner  a 
course  of  law,  acquitted  of  the  said  prem: 
said  indictment  charged  upon  him,  by  a  j 
said  city  of  London ;  and  whereupon  &c. 
thereon  in  Hilaty  term);  as  by  the  recor 
means  of  which  said  several  premises  pi 
been  and  is  greatly  injured  &c. 

Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C. 
Lotidon  sittings  after  last  term,  the  coun 
plaintiiF  confined  his  case  to  the  assignm^ 
jury  respecting  the  transaction  on  4th  May  1 
defendants  counsel  insisted  that  the  actic 
maintainable  if  there  was  reasonable  an< 
cause  for  the  indictment,  although  one  of 
ments  of  perjury  might  be  groundless ;  ai 
tended  that  he  was  entitled  to  produce  < 
shew  that  there  was  reasonable  and  probabl 
the  assignment  of  peijury  respecting  the 
of  SI  St  Jidy  1843 :  but  the  Lord  Chief  Jus 
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W0  J7«  Jfaison  now  moved  (a)  for  a  new  trial,  on  the   Queen'g  SetUh. 

ground  of  misdirection  and  the  improper  rejection  of  ' 

eridenoe.  The  action  cannot  be  supported  if  there  be  ^^ 
tottonable  and  probable  cause  for  any  substantive  Abeahakb. 
diaige  in  the  indictment^  for  then  the  indictment  is 
Bol  preferred  without  reasonable  and  probable  cause. 
This  point  was  raised  in  DeUsser  v.  Tamtie  {b) ;  but  the 
terdict  in  that  case  was  afterwards  entered  by  consent 
of  counsel;  and  the  argument  as  to  this  is  not  re- 
ported (e).  Reed  v.  Taylor  {d)  is  certainly  an  authority 
iigUDst  the  defendant:  but  an  opposite  doctrine  was 
liid  down  by  Lord  Mansfield  and  Lord  Loughborough  in 
'Jokisl(me  v.  Sutton  {e).  Proof  of  the  reasonableness  of 
die  indictment  as  to  one  assignment  must,  at  any  rate, 
be  some  evidence  to  negative  malice.  The  pleader  who 
dnmrg  the  indictment  may,  on  inaccurate  instructions, 
•M  to  a  true  assignment  of  perjury  other  assignments 
^hich  turn  out  to  be  groundless:  can  such  an  ad- 
^i&>n  entitle  the  party  acquitted  on  these  to  maintain 
in  action  ?  If  an  indictment  contained  twenty  counts, 
»  iod  the  defendant  were  found  Guilty  on  nineteen,  and 
*Kloitted  on  the  twentieth,  could  he  bring  an  action 
''^  malicious  prosecution,  and  exclude  all  consideration 
of  the  verdict  and  judgment  on  the  nineteen  ? 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  term  {April  25th),  de* 
Jivered  the  judgment  of  the  Court. 
This  was  an  action  for  a  malicious  prosecution  for 

(c)  Before  Lord  Denman  C.  J.,  Pattesaih  WUtianu  and  IFightman  Js. 
{h}  14^B.  S3S.  (c)  See  1  Q.  B.  337.  note  (a). 

(iQ  4  TaunL  616.     See  1  Q.  B,  339,  note  (6). 
(e>  I  T.B.  510.  547.    See  Sfutton  v.  Johnstone,  1  T.  B.  493. 507,  508. 
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1846. 
£lui 

T. 

Abeahami. 


perjury*  The  indictment  for  peijury  cxintaiaed 
8igoments  of  peijary.  The  plaintiff^  as  to  oam^i 
only,  gave  evidence  to  shew  that  the  charge « 
licious  and  without  reasonable  or  probable  oan 
left  the  case  there;  and  the  jury  found  a  tw 
him.  A  new  trial  has  been  moved  fort  ondio 
that  the  defendant  was  not  permitted  to  ahi 
there  was  reasonable  and  probable  cause  finr  the 
contained  in  the  other  assignment  of  peijary 
Court,  upon  consideration,  is  of  opinion  ths 
evidence  was  not  admissible :  and  the  rule  n 
refused. 

Rule  I 


Friday, 
April  17th. 


Doe  on  the  demises  of  Elizabeth  Gbob 
Others  against  Cross. 

"OJECTMENT  for  messuages  and  knds  in  ( 
sJiire. 
On  the  trial,  before  Piatt  B.,  at  the  last  Ogfi 
assizes,  it  appeared  that  the  title  of  the  lessor 
plaintiff  on  the  first  and  third  demises  depende 
the  effect  of  the  instrument  hereafter  set  out. 
Cross,  being  tenant  in  fee  simple  of  the  prc^r 


p.,  being  in 
India,  in  1840, 
executed  the 
following  in- 
strument, at- 
tested by  two 
witnesses. 

<*  Know  all 
inen*'&c., 
"  that  I  make/' 
&c.  E.  my 
«*  lawful  at- 
torney, for  me 
in  my  name 

and  to  my  use  to  ask,  demand,**  &c.,  **  or  receive  the  positssion  of,  or  piodii 
rent  of  the  freehold  o(**  &c.  *<  And  1  do  empower  her,  the  said"  J?..  **  to 
retain  all  proceeds  of  the  said  property  for  her  own  use  until  I  may  return  to 
and  claim  possession  in  person  ;  or,  in  the  event  of  my  death,  I  do  herebji  m  i 
assisn  and  deliver  to  the  said  *'  E,  **  the  sole  claim  to  the  before  mentioned  propc 
held  by  her  during  her  life,  and  disposed  of  by  her  as  she  may  deem  proper  at  tl 
her  death  :  at  the  same  time  I  wish  it  to  be  understood  that  I  claim  all  right  a 
the  said  property  on  my  arrival  in  Great  BrUain^  when  the  term  of  the  aud"  * 
cupancy  shall  be  considered  at  an  end.**    **  In  witness  **  &c. 

The  instrument  was  acted  on  as  a  power  of  attorney  by  E»     Aftdwawli  J 
India^  without  returning  to  GrexU  Britain,  and  left  E»  surviving. 

Held,  that  the  inatniment  operated,  on  P.'a  dc»th,  as  a  devise  t»  £L 


.     n&YIC3T0RIA»r  rts 

bring  at  that  time  a  soldier  on  service  in  the  Eaa  (bieetCt  Bench. 
JnUc^  executed  the  following  paper,  which  was  attested  * 


bf  two  witnesses.  ^"»^"^ 

**  Kaow  all  men  by  these  presents  that  I,  No.  375.^  ^* 

Cao«fc 

Atfer  Groi^  prirate  soldier''  ftc,  '*at  present  serving  at 
Aana  in  the  East  Indies^  for  divers  considerations  and 
good  canses  me  hereunto  moving,  have  made,  ordained, 
tppQinted,  and  by  these  presents  do  make,  ordain,  con- 
stitute and  appoint,  my  mother,  Elizabeth  Cross^  widow, 
rf**  &C.,  •*  my  true  and  lawful  attorney,  for  me  in  my 
atone  and  to  my  use  to  ask,  demand,  recover  or  receive 
tbe  possession  of,  or  produce  of,  the  rent  of  the  freehold 
of  «  house  and  five  acres  of  land,  my  property,  in  virtue 
rf  the  next  of  kin  of  my  father  deceased  on  the  31st 
day  of  Ajugust  1836.  And  I  do  empower  her,  the  said 
£»  C,  to  hold  and  retain  all  proceeds  of  the  said  pro- 
pff^  for  her  own  use  until  I  may  return  to  England 
ttd  claim  possession  in  person ;  or,  in  the  event  of  my 
^th,  I  do  hereby,  in  my  name,  assign  and  deliver  to 
die  said  E.  C.  the  sole  claim  to  the  before  mentioned 
poperty,  to  be  held  by  her  during  her  life,  and  disposed 
rf  b{  her  as  she  may  deem  proper  at  the  time  of  her 
^etth  :  at  the  same  time  I  wish  it  to  be  understood  that 
I  daim  all  right  and  tide  to  the  said  property  on  my 
Arrival  in  Great  Britain^  when  the  term  of  the  said 
£C/s  occupancy  shall  be  considered  at  an  end.  In 
^itoesa  whereof,  I  do  hereby  set  my  hand,  at "  &c.  **  4th 
September^  1840." 

JElizabfth  Cross  acted,  upon  this  instrument,  as  the 
ittomey  of  Peter  Ctvss.  He  afterwards  died  in  India^ 
never  having  returned  to  Great  Britain^  and  left  Elizas 
heih  Cross  surviving  him.  The  lessor  of  the  plaintiff,  as 
to  the  first  and  third  demises,  made  title  under  the  above 


'  Keating  now  moved  according  to  the  lea^ 
No  case  can  be  shewn  in  which  an  instrumei] 
to  take  effect  during  the  life  of  the  party  e 
has  been  treated  as  a  will.  [Lord  Denman 
part  of  this  instrument  which  constitutes  the 
so  intended.  If  I  lease  to  a  man  for  years* 
him  the  land  after  my  death,  by  one  instr 
not  the  latter  part  take  effect  as  a  will  ?]  Ni 
strument  be  acted  upon  as  a  lease.  {JVlghim 
not  I  write  a  will  on  the  same  piece  of  pi 
lease?]  Would  a  deed  reserving  a  life  esl 
settlor,  and  creating  an  estate  in  remainder* 
a  will  ?  It  has  been  held  that  it  may  where  tl 
never  been  parted  with  or  acted  upon  duri 
of  the  party;  Attorney  General  v.  Jones  {a)  \ 
that  decision  has  been  impugned;  1  Jarmm 
17.  (ch.  2.).  Suppose  the  party  had  come  i 
avoiding  thereby  the  power,  could  it  aften 
operated  as  a  will  ? 

Lord  Denman  C.  J.    I  cannot  see  the  le 
for  doubt  in  this  case.    The  party  has  powei 
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ilso  SeTise  and  bequeath "  so  and  so,  why  are  we  to   Queen^$  Benek. 
wj ^^at  is  not  a  will ?     What  principle  of  law  is  there     _____ 
toptevent  it  from  being  a  will  ?    We  are  called  upon      ^o*  *^«™- 

Ckoss 

to  create  a  new  and  arbitrary  rule  for  the  purpose  of  ▼. 

Ceobs* 

getting  rid  of  a  disposition  of  property  made  in  the 
event  of  the  death  of  the  party  disposing. 

Patteson  J.  Mr.  Keaiifig  relies  upon  the  difficulty 
soggested  as  arising  upon  the  provision  which  applies 
only  to  the  event  of  the  party  not  returning  from 
India.  That,  however,  is  confined  to  the  power  of  at- 
torney, which  is  to  operate  immediately.  The  main 
(Agect  of  the  instrument  is  the  will ;  which  is  to  operate 
u  such  upon  his  death,  whether  the  rest  of  the  instru- 
ment continue  in  force  for  the  mean  time  or  not. 

.Williams  J.  The  power  of  attorney  operates  in  one 
event  only,  and  for  a  certain  time.  But  it  by  no  means 
^lows  that  the  instrument  may  not  take  effect  as  a  will, 
m  the  event  of  the  party's  death. 

AViGHTMAN  J.  Mr.  Keating  appears  to  admit  that 
fMs'  instrument  would  be  a  will  if  it  contained  only  the 
^^JE^osing  part.  But  it  does  not  follow,  from  other  pro- 
^^!On8  being  inserted,  that  such  part  is  not  to  operate. 

Rule  refused. 
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r«<r«%.  Eliza  Aim  £adb8  rar^i^^  BooiiH. 

An  infant  was      QPINCKES  moved  that  the  pkiniiff,  an  mba^  nigM 

admitted  to  sue    ^    ,  .       .  •      i         i.    .  •  # .    j 

by  her  father  be  permitted  to  8ue  by  her  father  wid  neitMM. 

on  a"^tition"  '  ^^^^  application  had  been  made  to  a  Judge  at  cbamboi 
by  the  father'  ^n  a  petition  of  the  infant  (addressed  to  the  Lord  CWef 
vcriMn*^e*'^''  Justicc),  Stating  that  she  had,  as  she  was  advised,  t 
signature  and     flrood  cause  of  action  affainst  the  defendant  for  imaries 

stating  that  the    '^         ^  ^^  ' 

infant  was  only  sustained  by  her  by  the  defendant's  horse  and  cut 
months ol^  and  running  against  her  through  the  negligence  of  defeod- 
o"inJke  hrr"  ^  ^nt  &c.,  and  that  she  had  lately  commenced  an  action 
"^  against  him  in  this  Court  for  the  same  injuries.   Ik 

petition  concluded  as  follows. 

**  Butj  in  regard  that  the  petitioner  is  an  infant  noder 

the  age  of  twenty  one  years,  to  wit  of  the  age  of  tway 

months,  your  petitioner,  by  her  lather  GeoigeEakk 

humbly  prays  your  Lordship  to  permit  her  to  proieciie 

the  said  action  by  the  said  George  Eades,  her  fatberai' 

next  friend.    And  your  petitioner  will  ever  pray  && 

**  Eliza  Ann  Eades.     Signed  by  me  fr 

her,  being  her  father  and  next  ftkA 

«<  George  EadA* 

Underneath  was  written  a  consent,  subscribed  1^ 
George  Eadesj  that  the  plaintiff  should  prosecHfly 
him. 

The  petition  not  being  signed  by  the  infant  hem 
the  learned  Judge  referred  the  case  to  the  fiill  Cotft 
Affidavit  was  made  by  a  party  who  stated  himself  to  ^ 
attorney  for  the  plaintiff  in  this  action,  Teriiyiiig  tk 


ULyiCTQRIA.  719 

Dgoafciares  of  George  Eades^  and  deposing  further  that   QumiV  Bench. 

Bto    ^^inn  Eades  was  an  infant  of  the  age  of  twenty  [___ 

one  months^  and  unable  to  write  or  make  her  mark ;  Eaok» 
that  rile  had  lost  her  right  arm  in  consequence  of  the  Booth. 
kjanos  for  whi^b  this  action  was  brought ;  <^  and  that, 
fac  the  above  reasons,  the  said  plaintiif  is  totally  unable 
ti><^  tht'Beeessary  petition  for  leave  to  sue  the  said 
Madant  by  her  next  friend.'^  The  deponent  added 
^  10' hb  judgment  add  beliei,  the  injuries  were  a 
fBod'canse  (faction*    On  this  statement, 

neOmri  {a)  granted  the  prayer  of  tlie  petition. 

(tijtAxd  henman  C.  J.,  Tattnon^  WlUlamt  and  Coleridge  Js. 


The  Queen  against  Whxiam  Jones.  Apru^odJ 

^1|N  appeal  by  a  rale-payer  of  the  parish  of  St  Gregoty  ^^- ^  ^^  ^^• 
,  Jm,  St.  Paul  in  the  city  of  London  la)  airainst  the  «xenipt«  fiwn 

'^^  ■  ^  ''  ^   '      o  ptrochjaland 

^^'^rtificate  after  mentioned,  the  sessions  annulled  the  other  nteiaU 

i^*'  ,'  ,   ,         landy  boiueSy 

^rtificate  and  allowed  the  appeal,  subject  to  the  opinion  ae.  «<  belong- 
^'this  Court  upon  a  special  case,  the  material  parts  of  dety  instUuted 
^hich  were  a^  follows.  o7.5"eSter. 

The  certificate  was  granted  by   the  barrister  ap-  SlIHrue^ 

cIusiveljT,  either 
2^  lOHBit  or  owner,  and  occupied  by  it  for  the  transaction  of  its  business,**  **  provided 
^^91  ancfa  society  shall  be  supported  wholly  or  in  part  by  annual  foluntary  contributions, 
^rfi'ahali.iiQip  and  by  iu  laira  may  not,  make  any  dividend/*  &c  '*  in  money  unto  or  be- 
^rwB  any  of  iu  members.** 

.fiMd  Iht^  to  come  within  tUs  toemption,  a  society  most  have  an  express  law  prohibiu 
"^  asy  aoch  dividend,  &c. 

AbM,  that  a  society,  instituted  for  the  diffusion  of  religious  principles  and  sentiments, 
'^Ogh  by  lileraiy  means  (such  as  The  ReUgiotu  Tract  Society),  is  not  within  the  exemption. 

(#)  Hit  i^palUmt,  by  his  petition  and  appeal  to  the  Londtm  quarter 
^^rioosy  stated  that  he  was  assessed  to  a  rate  made  for  the  relief  of  the 
^olor  €f  the  above  parish  on  &c. ;  that  the  Religious  Tract  Society  were 
^mHBd.iQtli*  MOie;  and  that  they  elaimed  esnnptioii  under  the  bai^ 
^Itter'a  certificate. 


1 


management  oF  such  Society^  in  the  foil 
*^I  hereby  certify  that  this  Society  is  en 
benefit  of  an  act  passed  in  the  sixth  and  se 
&c.,  «  entitled  "  &c.  «  Jofm  Tidd  Pratt^ 
at  law  appointed"  &c.  ^*18th  October  \ 
of  such  copies,  when  duly  certified  as  a 
returned  to  the  said  Society ;  another  copy 
by  such  barrister;  and  tlie  other  of  sue! 
transmitted  by  him  to  the  clerk  of  the  peao 
of  LondoHy  and  was  duly  allowed  and  confi 
general  quarter  sessions  for  the  said  city, 
the  said  clerk  of  the  peace.  The  respond 
was,  at  the  time  of  granting  the  said  cei 
thence  has  been  and  still  is,  the  superiJ 
corresponding  secretary  of  the  said  Society 
Certain  houses  and  premises  in  the  said 
belonged,  and  thence  have  belonged,  and  s 
the  said  Society,  and  then  were  and  thenc 
and  still  are  occupied  exclusively  for  the  tran 
business,  and  for  carrying  into  eflfect  its  pi 
the  said  respondent  claimed  on  the  part 
Society  to  be  exempted  by  virtue  of  the  sai 
and  the  said  certificate  from  a  rate  made  on 
1844  for  the  relief  of  the  poor  of  the  said 
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ffDcnl  meetiDj^  and  composed  of  an  equal  number  of  Qumu^m  BenA. 
■wabers  of  the  Church  of  England  and  of  Protestant  * 

I^nsenters.  It  publishes  and  circulates  religious  books  '^'^  Qonv 
tod  treatises  in  foreign  countries  as  well  as  throughout  Joms. 
At  British  dominions.  Some  of  these  books  and 
taitises  are  exclusively  and  directly  religious,  and 
mike  known  the  great  essential  truths  of  religion  as  set 
brth  in  the  doctrinal  Articles  of  the  Church  of  Eng^ 
Itmd;  and  the  remainder,  comprismg  treatises  on  sub- 
jects of  science,  as  light,  heat,  electricity,  zoology, 
&Ci,  are  written  so  as  to  render  scientific  information 
Mibseryient  to  the  diifusion  of  religious  principle  and 
fading.  The  following  is  a  copy  of  the  laws,  rules 
ind  r^ulations  of  the  Society  on  which  the  certificate 
vas  granted. 

"<  Religious  Tract  Society,  Instituted  1799.''    (Then 
Ibllow  the  names  of  the  treasurer,  secretaries,  &c.) 

^Regulations  of  the  Society:  —  1.  That  this  society 
be  denominated  the  Religious  Tract  Sodety,  the  object 
tf  which  is  the  circulation  of  small  religious  books  and 
(neatises  in  foreign  countries  as  well  as  throughout  the 
'^tisk  dominions.    2.  That  a  donation  of  ten  guineas 
•^atitute  a  member  for  life.      3.  That  every  annual 
''^bscriber  paying  half  a  guinea  a  year  or  more  be  con- 
'^Qred  as  a  member.     4.  That  the  subscriptions  so- 
rted be  employed  as  a  means  of  enabling  the  Society 
^  ^listribute  and  sell  the  tracts  at  a  cheap  rate.    5.  That 
i^^^scribers  be  allowed  to  purchase  at  reduced  prices. 
&  That  a  committee  be  annually  appointed  in  London 
^conduct  the  business  of  the  Society,  consisting  of  four 
iHjnisters  and  eight  laymen;  and  that  three  ministers 
and  six  laymen,  who  have  most  constantly  attended, 
ihall  be  eligible  for  rejection  the  ensuing  year;  and 
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Volume  nil,    that  the  committee  for  the  time  being  be  appointed  €^ 
fill  up  vacaDcies.     7.  That  a  corresponding  commilte^ 
be  appointed  in  different  parts  of  the  United  Kingdooi^ 
with  a  view  to  promote  the  objects  of  the  Society  b^ 
encouraging  the  distribution  of  religious  tracts  by  io' 
dividuals  or  by  local  societies  formed  for  that  purpose^ 
and  to  obtain  subscriptions  or  collections  in  aid  of  it» 
funds.     8.  That  the  treasurer,  secretaries  and  trustees 
be  considered  as  members  of  the  committee.    9.  That 
the  committee  be  autliorised  to  grant  to  clergymen  or 
other   ministersi   who  may  make  collections  for  the 
Society,  a  return  of  tracts,  if  required,  to  the  amount  of 
one  half  of  such  collections;  and  {that,  when  their  remit- 
tances at  one  or  more  periods  shall  amount  to  twenty 
guineas  or  upwards,  the  clergyman  or  minister  be  con- 
sidered a  member  for  life,  and  be  presented  withi 
set  of  the  Society's  first  series  of  tracts.    10.  Em- 
powering a  committee  to  nominate  honorary  membeif 
from  among  persons  in  foreign   parts.     11.  That  ii 
annual  meeting  of  the  Society  be  held  in  the  month  of 
Mai/y  when  a  treasurer,  committee  and  secretaries  shiU 
be  chosen.     12.  That  the  tracts  be  paid  for  on  deliveiy* 
The  43rd,  44th  and  45th  reports  of  the  Society,  togedier 
with  the  address,  catalogues,  oppendices  and  documeoti 
annexed  thereto  respectively,  and  of  which  a  list  ms 
given  in  the  Table  of  contents  prefixed  to  each  of  tbe 
said  reports,  were  to  be  taken  as  part  of  this  case  oiMi 
descriptive  of  the  objects  of  the  Society ;  and  might  be 
referred  to  by  eitlier  party  on  the  argument 

The  books  and  treatises  so  disseminated  by  tbis 
Society  consist  partly  of  old  works  in  which  there  ii 
no  copyright,  and  partly  of  works  which  have  been 
written  for  the  Society,   and  the  copyright  of  wbicb 
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«  to  them;    and  among   these  works  are  trans-    Qmw*'« -««««*. 

from  foreign  languages  into  English^  and  also  !__ 

%\  compositions  in  and  translations  from  English  ^^"^ 

pwavds  of  ninety  languages  and  dialects  of  other  Jo*"- 
ties  in  which  they  have  been  circulated.  Of  these 
I  and  treatises  a  very  large  number  (the  issue 
of  by  the  said  Society  having  frequently  amounted 
g  the  period  of  twelve  months  to  not  less  than 
f  millions)  are  annually  published  by  the  Society, 
irculated  in  Great  Britain  and  foreign  countries, 
gratuitously,  and  the  remainder .  sold  at  fixed 
Co  any  persons,  whether  members  of  the  Society 
:,  desirous  of  purchasing  the  same.  The  Society 
d  always  has  been,  supported  by  voluntary  con- 
ons,  aided  by  the  proceeds,  after  paying  all  ex- 
I,  of  such  of  the  books  and  treatises  as  are  sold ; 
be  whole  of  its  funds  derived  from  both  sources 
sd  always  have  been,  applied  to  no  odier  purpose 
led  than  that  of  maintaining  and  extending  the 
idon  of  the  Society's  books  and  treatises,  with  a 
to  the  dissemination  of  religious  opinions  and 
lents  consistent  with  those  commonly  termed 
■elical,  in  manner  aforesaid,  except  that  assistance 
aey  or  papers  is  occasionally  granted  to  societies 
shed  in  foreign  countries  for  promoting  similar 
k 

dividend,  gift  or  bonus  in  money  is  or  ever  has 
Dade  unto  or  between  any  of  the  members  of  or 
ibers  to  the  said  Society. 

^  appellant,  notwithstanding,  contended  that,  in 
ttence  of  auy  express  regulation  prohibiting  such 
the  Society's  funds  or  property,  it  was  not  within 
Dtection  of  the  statute.  The  respondent,  on  the 
.  Tin.  N.  fu  3  b 
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roiume  nil,  Q^iiei-  hand,  alleged  that,  although  there  was  no  «icb 
express  regulation,  any  such  use  of  the  Society's  (buds 
or  property  would  be  in  direct  contravention  of  the 
constitution  and  objects  of  the  Society,  and  was,  there- 
fore, impliedly  prohibited ;  and  consequently  that  do 
such  dividend,  gift,  division  or  bonus  in  money  witUi 
the  meaning  of  the  act  might  by  its  laws  be  made. 

The  question  for  the  Court  was,  whether  the  Be 
ligious  Tract  Society  was  and  is  a  society  entitled  to  tke 
certificate  of  exemption,  against  the  barrister's  dedskn 
in  granting  which  the  said  appeal  was  made.  If  tUs 
Court  should  answer  this  question  in  the  affirmatifc^ 
the  order  of  sessions  was  to  be  quashed,  and  the  certi- 
ficate to  stand  confirmed ;  otherwise  the  order  to  staai 
confirmed. 


B*  C.  Bobimofij  in  support  of  the  order  of  sessiooSk 
First :  Stat.  6  &  7  Vict.  c.  36.  s.  l.(a)  provides  that  H 
persqn  shall  be  assessed  to  any  county,  parochial  or 
other  local  rates  or  cesses  in  respect  of  any  land,  bootf^ 
&c.,  belonging  to  any  society  answering  the  descripdii 
therein  contained,  <'  provided  that  such  society  shall  h 
supported  wholly  or  in  part  by  annual  voluntary  oonlii- 
butions,  and  shall  not,  and  by  Us  laws  may  noty  mab 
any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members."  This  section  appears  to 
require,  not  only  that  in  point  of  fact  no  sudi  divideoii 
&c.  be  made,  but  that  the  laws  of  the  society  dicwM 
expressly  prohibit  it.  Even  supposing,  therefore,  tW 
in  the  case  of  The  Religious  Tract  Society  no  peeo- 
niary  advantage  whatever  is  derivable  by  its  metobfi 
(which  is  scarcely  the  fact,  inasmuch  as,  by  nile^ 
(a)  The  act  is  cited  more  at  large  in  the  neit  case ;  pfi.  790^  7SI. 
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are  permitted  to  purchase  the  works  published   Queem^s  Bench. 

ociety  at   reduced  prices),   it  would   not  be  . 

is  provbion  of  the  act,  as  none  of  the  rules  -"^  Qu»«w 
lie  deriving  of  such  advantage,  or  render  it  Join. 
B.  Secondly:  The  exemption  from  rating  is 
to  ^any  society  instituted  for  purposes  of 
iterature,  or  the  fine  arts  exclusively."  This 
t  called  a  society  instituted  for  either  of  these 
^  exclusively,"  if  at  all.  Science  and  the  fine 
f  course  out  of  the  question ;  and,  with  respect 
ire^  the  Society  can  only  be  said  to'  be  con- 
itb  it  as  auxiliary  to  religious  purposes.  Its 
ct  is  the  distribution  of  tracts  of  a  purely  re- 
mracter  t  and,  although  it  does  also  distribute 
if  a  scientific  or  popular  character,  these  also 
i  subservient  to  the  same  general  purposes 
in  the  case  as  **  the  dissemination  of  religious 
and  sentiments  consistent  with  those  com- 
med  Evangelical."  Nor  is  the  ordinary  class 
ciety's  publications  of  such  a  character  as  to 
e  ordinary  meaning  of  the  word  "  literatiire." 
ixtracts  from  the  tracts  of  the  Societyt  made 
e  cat^  by  the  terms  of  it,  were  read  by  counsel 
t  of  this  argument.) 

id  Seijt.,  contra.  First :  The  act  undoubtedly 
hat  a  society,  to  claim  its  exemption,  not  only 

bat  *'  by  its  laws  may  not,"  make  any  dis- 
of  profits.     But  it  is  not,  therefore,  necessary 

restriction   should   be   nakedly  stated   in  a 

brm  in  its  rules.    It  is  quite  sufficient  that  the 

le  Society  not  only  ratify  no  such  distribution, 

mitring  the  objects  of  the  Society  in  such  a 

S  b2 


dinary  sense,  but  also  of  works  of  scientifi 
instruction.  To  argue  that,  because  there 
object,  the  dissemination  of  what  is  believed 
truth,  therefore  the  purposes  of  the  Societ; 
poses  of  literature,  is  to  misconstrue  the 
which  those  words  are  used  in  the  act ;  ai 
"  instituted  for  purposes  of  science,  litera 
meaning,  '^  having  science,  literaiure,  &c.,  I 
end  or  object."  That  would  be  an  inter] 
veying  no  intelligible  sense.  Mere  literal 
be  an  ultimate  end  or  object.  It  is  always 
towards  the  attainment  of  an  end.  Wheth 
simply  amusement,  or  the  acquisition  of 
particular  subjects,  or  of  knowledge  gen 
every  case,  literature  is  only  employed  ac 
means  for  obtaining  it.  To  say,  thei 
society  is  instituted  for  purposes  of  lit 
mean  that  its  subject  matter,  that  about  w! 
versant,  is  literature.  Then,  however,  ii 
that  these  religious  publications  are  not 
in  its  ordinary  sense.  But  literature  is  a 
applicable  to  many  subjects.     We  consta 
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lipwtt  Tract  Society  is  instituted  for  literary  purposes ;   QveetCt  Bench. 

iostiluteil,  no  doubt,  with  the  ulterior  purpose  of  ad-  ]__ 

Ywdog  religion,  but  by  literary  means.     Its  purposes     "^^  Qu««k. 

ire  also,  in  this  sense,  "exclusively"  literary;  that  is        Jom*. 

to  aj,  it  proposes  to  produce  the  end  it  contemplates 

bj  the  diffusion  of  religious  literature  alone ;  not,  as 

olbff  religious  societies  may  do^  partly  by  other  means, 

v  by    the    employment   of  missionaries.      This   ap- 

pctrs  plainly  from  its  rules,  and  the  description  given 

of  it  in  the  case.     Nor  is  it  conceivable  that  a  society, 

coQoemed    in   what    may   truly   be   regarded   as    the 

Ughest  branch  of  all  literature,  should  not  have  been 

ioteoded  by  the  legislature  to  enjoy  the  exemption. 

Lord  Denman  C.  J.  It  appears  to  me  that  the  first 
fMstion  is  free  from  doubt.  I  cannot  read  the  requisi* 
lioD  of  tlie  statute  otherwise  than  as  importing  that  a 
ndetjr,  to  enjoy  the  privilege  of  the  act,  must  adopt 
i(liDe  express  rule  preventing  the  making  of  any  dividend, 
|if^  division  or  bonus  in  money :  and  I  do  not  think  it 
CBOUgh  that  its  laws  should  contain  nothing  to  coun- 
tauice  such  sharing  of  profits.  This  is  sufficient  for 
Ae  decision  of  the  present  case.  But,  inasmuch  as  this 
diOcolty  may  be  removed  at  once  by  the  adoption  of 
■Q  additional  rule,  it  may  be  advisable,  though  not 
■cttsiary^  to  remark  how  the  other  provisions  of  the 
>c|  bear  on  this  Society.  It  has  been  argued,  with  great 
Kwee  and  eloquence,  that  its  purposes  are  literary  in  the 
^  sense  of  the  word.  But  it  is,  in  ordinary  language, 
•  *  religious "  society ;  one  for  "religious"  purposes: 
••d,  when  we  are  pressed  with  the  argument  that  it 
CQoid  not  be  intended  to  exclude  such  societies  from  the 
liQiefit  of  the  act,  I  think  it  is  still  less  credible  that,  if 
3  B  3 


Patteson  J.  I  am  also  of  opinion  tha 
jection  is  fetal :  the  words  of  the  act  in 
society  most  have  ti  prohibitory  law.  Ai 
point,  it  (s  not  necessary  to  decide  it  cobc 
as  at  present  advised,  I  think  this  not  a 
the  meaning  of  the  act.  No  doubt  it  haa 
far  higher  nature  than  those  of  literature : 
I  think  they  are  not;  still  less  ^'exclaaii 
The  real  purpose  is,  the  dissemination  of : 
ciples  and  feeling. 

Williams  J.  As  to  the  first  point,  I 
judgment  of  the  Court.  As  to  the  secom 
which  I  may  gpve  is  extrajudicial  oiHy: 
think  this  a  society  instituted  exclosivel 
purposes.  It  may  use  literary  means:  bi 
poses  ordinarily  called  literary. 

WiGHTMAN  J.  I  likewise  CDncnr  ai 
point  With  respect  to  the  other,  I  shoe 
under  great  difficulty  if  I  were  required  t 
is  a  society  instituted  exclusively  for  pnrp 
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Queen*t  Bench* 
1846. 


[The  two  following  cases,  decided  in  Triniiy  term, 
1846,  and  Hilarif  vacation,  1848,  may  conveniently  be 
inserted  here.] 

The  Queen  against  Pocock.  [fredfinday, 

^  °  JkHtfSd,  1846.] 

ON  appeal,  on  behalf  of  Thomas  Pocock,  airainst  the  By  the  rules  of 
'^^^  '     ^  a  Society,  it  was 

certificate  of  the  barrister  appointed  to  certify  the  provided  That 

t  ^-n*  «!<«••  1  rwn        n     .    •    w  «     ***"  inStitUtioO 

rules  of  Friendly  Societies,  granted  to  The  Brtiish  and  should  be  de- 
fbreign  School  Society  under  stat  6  &  7  Vict.  c.  86.,  ii^'ution  for 
vrhicb  certificate  was  dated  22nd  August  1844,  and  was  S^'J^^^^^^^^^ 
allowed  and  confirmed  at  the  General  Quarter  Sessions  ^^f^cturilfg 
fcr  Surrey,  holden   by  adjournment  on  9th  September,  classes  of  so- 
1A44,  the  sessions  dismissed  the  appeal,  subject  to  the  religious  per- 

suasion  j  andf 

opinion  of  this  Court  on  a  case  which  was  substantially  for  the  purpost 

-  „  of  making 

as  follows.  manifest  the 

The  appellant  was  a  person  assessed  to  a  rale  made  ^jeosTthc  Utie 

of  the  Society 
should  be  The 
MHtUk  and  Foreign  Sckod  Sociefy ;  that  a  school  should  be  maiotanied  to  educate  chiU 
dren  for  the  purpose  of  supporting  and  training  up  teachers ;  and  it  was  stated  that  the 
'KTsnd  object  of  the  institution  was  to  promote  education  in  general.  In  the  normal  school 
for  training  teachers,  lectures  were  to  be  given  on  speciBed  branches  of  literature,  science, 
And  the  fine  arts ;  also  lectures  on  the  art  of  teaching,  and  Bible  lessons.  Instruction  was 
•bo  giYan  in  needlework.  There  were  model  schools,  for  boys  and  girls,  "  for  the  purpose 
of  elucidating  the  art  of  teaching  :  **  and  it  was  stated  that  **  the  number  of  children  in  them 
H  \Mrgtt  in  oinder  to  afford  a  sufficient  scope  and  opportunity  for  the  pupil  teachers  to  in- 
struct and  put  in  practice  the  science  of  teaching ;  the  object  of  the  Institution  being  to 
train  op  Iwcimn  who  may  promote  education  according  to  the  particular  system  of  this 
Institution,  both  in  the  United  Kingdom  and  in  the  colonies.** 

HM,  tbat  the  Society  was  not  **  instituted  flir  purposes  of  science,  literature,  or  the  fine 
nrta  exdusively,"  within  the  meaning  of  staL  6  &  7  Vkt.  c.  36.  s.  1. ;  and,  therefore,  that 
Ibar  lands,  &c.  belonging  to  it  were  not  exeiApted  by  that  statute  from  rates. 

The  Society  obtained  the  barrister's  certificate  under  the  act,  which  was  filed ;  after 
taliich  an  aneasroent  of  rates  was  made  under  a  local  act  (10  G,  4.  c  cxxviiii):  afterwards 
notice  of  the  filing  was  given  to  the  collector  of  rates,  and  to  the  trustees  under  that  act; 
after  which  another  assessment  was  made. 

Held,  that  an  appeal  marie  within  four  calendar  months  next  after  the  assessment  last 
nientioned,  though  not  within  four  calendar  months  nest  after  the  assessment  first  men^ 
tioncd,  was  in  time,  within  stat  6  ft  7  VkL  c.  S6.  s,6.i  as  being  made  '<  within  four  ca^ 
lendar  months  next;  after  the  first  assessment  **  "  af\cr  such  exemption  shall  have  been 
dauned  by  such  society.** 

3  B  4 
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Volume  VIIL   on  the  4th  March  ISi-S,  by  the  trustees  of  the  SW* 

'___    district  of  the  parish  of  S/.  George  the  Martjfr^  in  th^ 

borough  of  Southwarkj  under  an  act  &c  (10  G.  4# 
c.  cxxviii.,  local  and  personal,  public),  for  watching 
lighting  &c.,  the  roads,  streets  &c.,  leading  from  the 
Stones  Endf  &c.,  within  the  parish  of  St.  George  ik 
Martyr  in  Southwark  in  the  county  of  Surrey. 

By  the  50th  section  of  stat.  10  Cr.  4.  c.  cxxviiL,  it  is 
enacted  that  all  charitable  institutions  within  the  slid 
district  shall  be  rated. 

By  Stat.  6  &  7  f^ict.  c.  36.  («  an  act  to  exempt  from 
county,  borough,  parochial,  and  other  local  rates,  land 
and  buildings  occupied  by  scientific  or  literary  societies") 
it  is  enacted  (a)  that  "  no  person  or  persons  shall  beis- 
sessed  or  rated,  or  liable  to  be  assessed  or  rated,  or  liable 
to  pay,  to  any  county,  borough,  parochial,  or  other  locil 
rates  or  cesses,  in  respect  of  any  land,  houses,  or  build- 
ings, or  parts  of  houses  or  buildings,  belonging  to  aoj 
society  institi>ted,/&r /w/r/xj^w  ofzcicnce^  literature^  ortk 
fine  arts  exclusively,  either  as  tenant  or  as  owner,  aod 
occupied  by  it  for  the  transaction  of  its  business,  and 
for  carrying  into  effect  its  purposes,  provided  that  sflcb 
society  shall  be  supported  wholly  or  in  part  by  anouil 
voluntary  contributions,  and  shall  not,  and  by  its  laws 
may  not,  make  any  dividend,  gift,  division,  or  bonus  ia 
money  unto  or  between  any  of  its  members,  and  prO' 
vided  also  that  such  society  shall  obtain  the  certificate 
of  the  barrister  at  law "  appointed  to  certify  the  rote 
of  Friendly  Societies  in  England  as  thereinafter  men- 
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»y  the  same  statute  it  is  enacted  (a)  that  three  copies   Queen's  Bench, 
he  rules  of  such  society  shall  be  submitted  to  such  ' 

ister,  and  such  barrister  shall  certify  on  each  copy     The  Qo«*m 

the  society  applying  is  entitled  to  the  benefit  of       Pocock. 

statute,  or  the  grounds  on  which  the  certificate  is 
beld ;  and  that  one  of  such  copies,  when  certified  by 
I  barrister,  shall  be  returned  to  the  society,  another 
*"  shall  be  retained  by  such  barrister,  and  the  other  of 
L  copies  shall  be  transmitted  by  such  barrister  to  the 
c  of  the  peace  for  the  borough  or  county  where  the 
or  buildings,  in  respect  of  which  the  exemption  is 
Qed,  shall  be  situated,  and  shall  by  him  be  laid 
s*e  the  Recorder  or  justices  for  such  borough  or 
^ty  at  the  general  quarter  sessions,  or  adjournment 
^^K>f,  held  next  after  the  time  when  such  copy  shall 
id  been  so  certified  and  transmitted  to  him  ;  and  the 
^rder  or  justices  are  required  to  allow  and  confirm 

same;  and  such  copy  shall  be  filed  by  the  clerk  of 

peace  with  the  rolls  of  the  sessions  of  the  peace  in 
*  custody,  without  fee  or  reward. 
By  the  same  statute  it  is  enacted  (b)  '^  that  any  per- 
Q  or  persons  assessed  to  any  rate  from  which  any 
nety  shall  be  exempted  by  this  act  may  appeal 
•m  the  decision  of  the  said  barrister  "  to  the  quarter 
sions,  "  within  four  calendar  months  neat  after  the 
xt  assessment  of  stick  rate  made  after  such  certificate 
Jl  have  beenjiled  as  aforesaid,  or  within  four  calendar 
•oths  next  after  the  first  assessment  of  such  rate  made 
er  such  exemption  shall  have  been  claimed  by  such 
iety,  such  appellant  first  giving  to  the  clerk  or  se- 

(a)  Sect.  2.  (6)  Sect.  6. 
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.' notice  of  appeal  in  writing,  with  a  statement  in  writiiig 

The  QusBN     of  the  grounds  thereof. 
Poc^K.  The  British  and  Foreign  School  Societyt  in  Jh^ 

1844,  caused  three  copies  of  all  the  laws,  rules  and 
regulations  for  the  management  thereof  (duly  signed 
^  and  countersigned)  to  be   submitted  to  the  barriiter 

appointed  as  above,  for  the  purpose  of  ascertaioiiig 
whether  such  Society  was  entitled  to  the  benefit  of  the 
last  mentioned  act  t  and  such  barrister,  on  the  Sfd  day 
of  the  same  August^  gave  a  certificate,  on  each  of  the 
said  copies,  that  the  said  Society  so  applying  wts 
entitled  to  the  benefit  of  the  act :  and  one  of  such 
copies,  when  so  certified,  was  returned  by  the  aaid 
barrister  to  the  said  Society ;  and  another  of  the  siid 
copies,  when  so  certified,  was  transmitted  by  the  siid 
barrister  to  the  clerk  of  the  peace  for  the  county  d 
Surrey^  and  by  him  laid  before  the  justices  of  tbe 
peace  for  the  county  of  Surrey  at  tlie  adjoamroent  of 
the  general  quarter  sessions  for  the  said  county,  beU 
on  9th  September  1844,  and  by  them  allowed  and  coo* 
firmed ;  and  such  copy,  so  laid  before  the  justices  aod 
allowed,  and  confirmed,  was  filed  by  the  said  derk  of 
the  peace  with  the  rolls  of  the  sessions  of  the  peace  is 
his  custody  on  the  said  9th  September^ 

The  first  assessment  after  the  certificate  was  fikd 
was  made  on  1st  October  1844.  Notice  of  such  ee^ 
tificate  having  been  granted  and  filed  was  given  to  tbe 
collector  of  the  rates  on  a  certain  day  in  Nooeaitr 
1844:  but  there  was  no  proof  that  the  trustees  were 
cognizant  thereof  till  formal  notice  was  given  to  them 
on  6tli  Febi-mry  1845. 
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The  next  assessment  was  made  on  4tb  March  1845.     Qiueen'i  Bench. 

The  notice  and  statement  of  the  grounds  of  appeal  is 
dated,  and  was  served,  on  7th  June  1845 ;  and  the  ap-     Tfae  Qubxm 
peal  was  entered  and  tried  at  the  quarter  sessions  for       Pooocm. 
Surrey,  holden  on  1st  July  1845. 

The  property  in  respect  of  which  the  exemption  is 
daimed  by  the  Society  consists  of  certain  lands,  houses 
and  buildings,  belonging  to  The  British  and  Foreign 
School  Society,  situate  in  the  Borough  Road,  within  the 
said-  district  of  the  said  parish  of  &.  Qeorge  the  Martyr. 

By  the  laws,  rules  and  regulations  of  this  Society, 
and  according  to  which  it  is  carried  on,  it  is,  amongst 
other  things,  provided  that  this  institution  shall  be  de-* 
signated  The  Institution  for  promoting  education  of  the 
labouring  and  manufacturing  classes  of  society  of  every 
religious  persuasion ;  and,  for  the  purpose  of  making 
manifest  the  extent  of  its  objects,  the  title  of  the  Society 
shall  be.  The  British  and  Foreign  School  Society. 

The  rules  further  provide  that  a  school  is  to  be 
maintained  by  it  to  educate  children.  It  is  to  support 
and  train  up  young  persons  of  both  sexes,  for  supplying 
teachers  to  the  inhabitants  of  all  such  places  in  the 
British  dominions,  at  home  and  abroad,  as  shall  be 
desirous  of  establishing  schools  on  the  British  system. 
It  is  to  instruct  all  persons,  whether  natives  or  foreigners, 
who  may  be  sent  from  time  to  time  for  the  purpose  of 
being  qualified  as  teachers  in  this  or  any  other  country. 
Tlie  school  is  to  be  open  to  the  public  for  the  purpose 
of  exhibiting  the  system  of  teaching  and  training. 

All  schools  which  are  supplied  with  teachers  at  the 
expense  of  this  institution  are  to  be  open  to  the  children 
of  parents  of  all  religious  denominations. 


extended  principles  of  this  Institution. 

The  rules  also  provide  for  the  appointment 
and  of  a  committee  selected  from  tlie  subm 
whom  the  affairs  of  the  Society  are  to  be  man 
that  no  member  of  the  committee  shall  n 
pecuniary  advantage  from  the  Society,  nor 
Society  make  any  dividend,  gift,  division  or 
money  or  otherwise,  unto  or  between  a 
members. 

The  Society  is  carried  on  pursuant  to  th 
and  the  land  and  buildings  are  occupied  fo 
into  effect  the  purposes  of  the  Society. 

The  normal  school  for  the  instruction  and 
teachers   forms  the  principal  part  of  this   ] 
and  is  divided  into  twelve  classes,  in  which  U 
given : 

1.  On  Grammar,  and  English  Composition 

2.  Elocution,  Readings  in  prose  and  poetrj 

3.  Arithmetic  and  Mathematics,  includti 
principles  of  arithmetic  from  De  Morgofi ;  2.  i 
books  2,  S,  4«,  5  and  6  of  Euclid's  Elements 
Elements  of  Algebra  and  Trigonometry. 
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6.  Practical  Simultaneous  Lessons.  Queen's  Bench. 

7.  Bible  Lessons.  _..___! 

8.  A  School  of  Design.  The  Que.h 
9-  Geography  and  History,  Ancient  and  Modern.  Pocock. 

10.  A  lower  class  of  Arithmetic,  including  the  first 
book  of  EuclicTs  Elements,  and  an  elementary  course  on 
Mensuration. 

11.  The  Elements  of  Physics. 

12.  Vocal  Music. 

Besides  this  normal  or  training  school,  there  are  two 
other  schools,  one  for  boys  and  one  for  girls,  each  con- 
taining 200  or  800  children.  These  schools  are  used 
only  as  model  schools,  for  the  purpose  of  elucidating 
the  art  of  teaching:  and  the  number  of  children  in 
them  is  large,  in  order  to  afford  a  sufficient  scope  and 
opportunity  for  the  pupil  teachers  to  instruct  and  put 
in  practice  the  science  of  teaching ;  the  object  of  the 
Institution  being  to  train  up  teachers  who  may  promote 
education  according  to  the  particular  system  of  this 
institution,  both  in  the  United  Kingdom  and  in  the 
colonies. 

TTie  Society  is  supported  in  part  by  annual  voluntary 
contributions;  but  the  children  who  are  admitted  to  the 
model  schools  pay  2d.  weekly  for  the  instructions  they 
receive.  And  pupil  teachers,  admitted  into  the  normal 
department,  and  residing  in  the  Establishment,  pay  the 
sum  ofSd,  a  week  towards  their  board,  except  in  cases 
of  extreme  poverty,  when  the  board  and  instruc- 
tion are  alike  gratuitous.  These  payments  do  not 
amount  to  the  actual  expense  occasioned* 

There  are  servants  paid  by  the  Society,  who  are 
occupied  solely  in  attending  upon  such  boarders.  Grants 
of  school  books  printed  by  the  Society  for  the  purpose 
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Volume  Fill,    of  elucidating  their  system  of  instruction,  and  also  ot 

*        stationery  and  school  materials,  are  made  to  schools. 

"^^^""^  Similar  books  printed  by  the  Society  arc  sold;  and 
FococK.  occasionally  books,  as  well  as  stationery  and  achool 
materials,  that  have  been  purchased  by  them,  have  been 
resold  at  an  advance  to  subscribers  to  schools,  and  other 
persons,  applying  for  them  for  the  use  of  schools.  And, 
on  the  whole,  no  profit  is  made;  there  being  an  annual 
pecuniary  deficit  on  such  grants  and  sales,  which  deficit 
is  made  up  out  of  the  general  funds  of  the  Society. 

Stat.  10  G.  4.  c.  cxxviii.,  and  the  laws,  rules  and  re- 
gulations of  the  Society,  submitted  to  the  said  barrister 
and  certified,  and  returned  by  him  to  the  said  Society, 
were  to  be  taken  and  referred  to  as  part  of  this  case  (a). 
The  questions  for  the  opinion  of  the  Court  were: 

1.  Whether  the  appeal  in  question  was  commenced 
within  the  proper  time. 

2.  Whether  the  said  British  and  Foreign  Sckool 
Society  is  a  Society  established  exclusively  for  purposes 
of  science,  literature  and  the  fine  arts,  and,  as  such* 
entitled  to  the  certificate  of  the  barrister,  according  to 
the  provisions  of  stat.  6  &  7  Fict.  c.  36. 

If  the  Court  should  be  of  opinion  that  the  appeal ' 
not  commenced  in  time,  or  that,  though  it  was 
menced  in  time,  the  Society  was  entitled  to  the  uAA 
certificate,  the  order  of  sessions  for  dismissing  the  ap--' 
peal  was  to  be  confirmed. 

But,  if  the  Court  should  be  of  opinion  that  the  Societj^ 
was  not  entitled  to  the  said  certificate,  and  that  the  appeal- 
was  commenced  in  proper  time,  then  the  appeal  was  tc9 
be  allowed,  and  the  certificate  annulled. 

(a)  The  above  statement  contains  all,  in  the  statutes  or  nilest  that  was 
relied  upon  in  argument. 


IX.  VICTORIA.  737 

Jliariinf  Wallinger  and  J.  Clerk^  in  support  of  the    Qveen't  Beneh, 

o«%der  of  sessions.     First,  the  appeal  was  not  in  time.  * 

Ttie  four  months  following  the  first  assessment  aftfr  the     ^^  Q«"m 

certiBcate  was  filed  had  expired:   the  only  question       Pocock. 

therefore,  on  sect.  6  of  stat.  6  &  7  Vict,  c,  36.,  is  as  to 

the  meaning  of  the  words  **  or  within  four  calendar 

months  next  after   the  first  assessment  of  such   rate 

made  after  such  exemption  shall  have  been  claimed  by 

inch  society.^     It  is  perhaps  not  easy  to  see  in  what 

sense  the  word  *^  claimed  '*  is  used :  but  here  no  claim  has 

been  made  since  the  certificate  was  filed.     The  notices 

oT    the  filing,  given  to  the  collector  and  the  trustees 

in  ^aoember  and  Febnmry  respectively,  cannot  be  claims 

oT  exemption :  the  claim  was  made  by  the  application  to 

tke  barrister,  or,  at  latest,  by  the  filing.     Perhaps,  ivi' 

dc^d,  if  an  assessment  had  been  made  after  the  certi- 

€^te  was  granted  but  before  it  was  filed,  and  in  such 

■^^essment  the  Society  had  been  omitted,  that  might  have 

"C^n  a  daim,  and  the  four  months  might  have  run  from 

K&cli  assessment     But  the  filing  clearly  amounts  to  a 

^'^m,  if  no  claim  has  been  previously  made.     Possibly 

^^  l^blature  meant  to  provide  for  the  case  of  a  claim 

''^^^«3ey  before  the  filing,  by  being  exempted  from  the 

•■^tiLiiiiient,  and  to  require  that  the  appeal  should,  in 

''^^>%  case,  be  brought  earlier.     It  cannot  have  been 

'^^^inded  that  every  fresh  assessment  should  be  a  firesh 

^^£m;   else  there  would  practically  be  no  limitation. 

^^e  case  is  not  like  that  of  a  settlement  appeal,  where 

"^1^  are  two  grievances  pointed  to  by  difi*erent  sta- 

^^^s,   and  the  party  has   an  election.      The  legisla- 

^^e   must  here  have   meant   the   one  or  the   other 

"Citation    to    take  efiect  according  to  the  state   of 

^^ngs  in  the  particular  case ;  as  the  option  given  by 
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'        for   an   irregular   distress,    "  at    tlie    election   of  iiim 


Tiie  QuKEM  plaintiff,"  has  been  held  to  be  only  an  option  "  acr 
PococK.  cording  to  the  subject  matter  of  the  grievance,"  not  afl 
option  of  taking  either  remedy  in  every  case;  Winter-- 
bourne  v.  Morgan  (a).  [Lord'  Deuman  C.  J.  Perhap  j 
if,  in  all  assessments  made  after  filing  the  certificate,  th« 
Society  were  rated  and  submitted,  till  some  one  occasior 
on  which  they  resisted,  that  resistance  might  be  the  soci 
of  claim  supposed  in  the  statute.]  It  could  not  be  con- 
templated that  they  would  so  submit :  if  they  did,  cou/J 
they  afterwards  resist  at  all  ?  The  appeal  is  against  the 
certificate,  not  the  assessment. 

Secondly,    the    Society   falls   within    sect.  1.     It  is 
"  instituted    for   purposes   of  science,  literature "  and 
"  the  fine  arts,"  "  exclusively."     Its  main  object  is  to 
prepare  teachers,  to  teach  how  to  teach  :  and  that  whidi 
is  to  be  taught  falls  within  the  terms  science,  literature, 
and  the  fine  arts.     One,  if  not  the  principal,  intentioo 
of  the  legislature  was  to  protect  Mechanics'  Institutes, 
and   establishments   of  an  analogous  kind  :    and  thb 
establishment,  in  end  and  means,  is  closely  analogooSi 
The  model  school  is  merely  an  auxiliary  to  the  general 
purpose.     Its  use  is  to  train  adults  in  communicatiif 
instruction.     In  Regina  v.  Jones  {b)  a  society  was  said 
to  be  excluded  from  the  benefit  of  the  act-  because  its 
ultimate  object  was  religious  knowledge :  but  here  tk 
ultimate  object  is  instruction  in  literature,  science,  and 
the  art  of  music.     [Pattcson  J.     There  are  schools  ^ 
educate  children  :  that  certauily  looks  like  an  insdtution 
for  the  promotion  of  science,  unless  it  can  be  said  that 

(a)  11  East,  395.  401.     See  MUet  v.  Bough,  3  Q.  B.  845. 
(I)  Anteip.  719. 
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tl^^s  main  object  is  to  instruct  in  the  art  of  teachiniV,  OhUit*'  Bench. 

1846. 


€i  that  the  children  are  only  subjects  for  -experiment 
tKi.€i  practice  in   the  art.]      Some  stress   may  be  laid    ^®  Qo«im 
ovi  the  selling  of  books :  but  the  sale  is  at  a  price  below       Pocock. 
the  cost  price.     The  sale  of  catalogues  by  the  Royal 
i^caderoy  does  not  render  the  occupation  of  the  rooms  in 
the  National- Gallery  beneficial,  so  as  to  create  a  lia- 
bility to  rate ;  Regina  v.  Sliee  (a).     [Williams 3.  Sect.  1 
does  not  require  that  the  society  shall  be  supported 
entirely  by  voluntary  contributions,  but  <^  wholly  or  in 
part."J 

Jlf.  Chambers^  G.  Hayes  and  Knapp^  contra.  First, 
th^  appeal  is  in  time.  The  legislature,  by  the  second 
altiemative  in  sect  6,  intended  to  provide  for  the  case 
wbcre  a  society,  though  it  had  obtained  the  certificate, 
diet  not  at  first  insist  on  the  exemption.  In  that  case, 
iK  'Was  probably  thought  advisable  not  to  insist  upon 
^^  appeal  being  brought  within  four  months  from  the 
™^t  assessment  after  the  filing,  since  ultimately  an  appeal 
""^■ght  not  be  needed  at  all.  At  any  rate,  it  could  not 
■••Ve  been  intended  that  the  trustees  for  the  parish 
™Otild  be  bound  by  a  claim  of  which  they  had  never 
"^^rd.  It  is  suggested,  on  the  other  side,  that  the 
— '^Sislatare  intended  to  provide  for  the  case  where  an  ex- 
^^ption  was  claimed  before  the  certificate  was  filed :  but 
^^ve  could  be  no  such  claim ;  filing  the  certificate  is 
^^fsntial  to  the  exemption.  [Wallinga\  The  Society 
^^cmes  exempt  by  obtaining  the  certificate.] 

^condly,  this  is  not  a  ^^  society  instituted  for  pur- 
IP^^^es  of  science,  literature,  or  the  fine  arts  exclusively.*' 

(a)  4  Q.  B.  2. 

Vol.  viii.  N.  s.  3  c 
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roiume  Fill.   The  purpose  is  to  instruct  in  teaching:  and  teaching  '»= 
* itself,  no  branch  of  science  or  of  literature ;  nor  is  it  aam 

The  Qu««w     Qf  |.|^g  fine  arts.     And  the  instruction  of  the  children  ira 
PococK.       the  model  schools  is  one  part  of  the  main  plan :  if  suds 
a  school  be  within  the  statute,  every  charity  school  is  so  s 
if  not,  then   the  *^  exclusive "  purpose  is  n^;atived. 
"  Needlework  "  clearly  falls  under  no  one  of  the  three 
heads  mentioned  in  sect*  1.    The  same  remark  api^iei 
to  "  Bible  lessons."    The  "grand  object"  here  is  de- 
clared to  be  "  to  promote  education  in  general"    Tie 
legislative  exemption  was  intended  for  associations  of  ricb 
men  united  in  the  pursuit  of  science,  literature  or  tk 
fine  arts.     It  lies  upon  a  party  claiming  an  exemptioD  to 
bring  himself  closely  within  it :  that  is  not  done  lierCi 

Lord  Denman  C.  J.  The  sixth  section  gives  two 
periods  of  limitation.  One  is  a  period  of  four  moodis 
from  the  first  assessment  afler  the  certificate  is  filed; 
the  other  is  a  period  of  four  months  from  the  first  as- 
sessment after  the  exemption  is  claimed.  The  last  most) 
I  think,  mean  four  months  from  the  first  assessment 
made  after  the  claim  of  exemption  is  brought  to  the 
knowledge  of  the  other  rate-payers. 

We  have  therefore  to  consider  whether  this  SocietJ 
falls  within  the  description  in  the  first  section.  It  resDy 
is  impossible  to  pronounce  an  opinion  upon  this  tct 
without  expressing  regret  that  such  loose  language  should 
have  been  used.  There  can  hardly  be  any  society  «$ 
to  which  a  doubt  might  not  be  raised.  I  agree  tbati 
where  there  is,  prima  facie,  a  common  liability  on  iD 
the  Queen's  subjects,  an  act  of  parliament  creating  ^ 
exemption  should  state  plainly  what  the  extent  of  the 
exemption  is.     A  great  hardship  is  otherwise  imposA 
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re  tempted  to  appeal  without  grounds.   On  looking 
words  of  the  act,  I  rather  incline  to  the  view     The  Qumr 
hy  Mr.  Chambers^  that  they  point  to  a  kind  of       Pococc. 
r  which,  one  might  be  disposed  to  think,  had  the 
laim  to  exemption ;  namely,  a  society  of  rich  men 
ombine  in  the  rational  object  of  enjoying  science, 
are  or  the  fine  arts.     I  also  agree  with  Mr.  Martin 
oesibly  it  was  intended  that  Mechanic's  Institutes 
I  be  included.     That  would  appear  to  be  a  very 
r  object.     But  will  even  such  institutions  come 
I  the  words?  And  does  this?    I  cannot  bring  my- 
say  so.     The  purposes  of  this  institution  are,  I 
not  exclusively  those  mentioned  in  the  act ;  they 
"ehend  also  objects  which  probably  are  quite  as 
I  but  which  are  not  those  described.     I  therefore 
t  say  that  this  Society  falls  within  the  act.     I 
t  help  also  observing  that  it  is  not  said  that  the 
tefr  has  jurisdiction  to  declare  what  societies  are 
)t;   it  appears  only  that  societies  which   are  so 
pt  are  to  have  a  certificate,  as  a  sine  qua  non,  in 
to  claim  the  exemption:  after  they  have  it,  it 
that*  they  are  still  subject  to  the  additional  dif- 
Y  of  shewing  that  they  are  within  the  act.     I  do 
ind  that  the  certificate  is  more  than  an  essential 
linary,  without  which  the  exemption  cannot  take 
>     However,  I  make  this  remark,  not  for  the  pur- 
of  expressing  an  opinion,  but  to  shew  that  there 
ifficulty  which  may  arise,  in  the  hope  that  we  may 
some  more  distinct  enactment  shewing  us  what  is 
'meant  (a). 

(«)  See  Rtgjina  t  Phmpi,  post,  p.  745. 
3  C  2 


the  word  '^  or/'  which  must  point  to  so 
ferent  from  what  has  gone  before.  What 
thing  ?  It  cannot  mean  simply  a  claim  < 
made  before  the  barrister.  No  time  is  In 
decision :  it  might  not  take  place  till  afUr  tl 
of  the  four  months  following  the  assesam 
claim  so  made.  I  could  understand  the  si: 
it  prescribed  a  period  of  limitation  daU 
claim  of  the  benefit  of  the  exemption :  iha 
not  so:  it  is  from  the  claim  of  the  exei 
But  I  think  what  was  meant  was  the  i 
benefit  of  the  exemption.  And  yet  then 
vision  that  the  Society  is  to  give  notice  < 
Still  I  think  that  the  only  interpretation  w« 
the  section  is,  that  the  four  months  most  r 
first  assessment  after  the  benefit  of  the  ex 
been  demanded.  Then,  as  to  the  qneal 
the  Society  comes  within  the  act  I  canna 
Society,  established*  for  the  purpose  of  ei 
labouring  and  manufacturing  classes,  can  fa 
a  <^  society  instituted  for  purposes  of  acienc 
or  the  fine  arts  exclusively.''    This  Is  an  ii 


IX.  VICTORIA.  74S 

of    the  words  ^^  fine  arts,"  it  is  impossible  to  say  that   (bieen't  2hnch. 

•                     •     •                                                                               1846 
A^ms  Society  is  instituted  exclusively  for  the  puiposes  ' 

VMntioned  in  the  act.    It  cannot,  therefore,  be  taken  to     Th«  Qo««w 
Ve   such  a  society  as  was  contemplated  by  the  legis-       Pococs. 
latnre.    My  Lord  has  alluded  to  the  difficulty  arising 
from  the  statute  not  providing  that  the  certificate  should 
give  the  right:  and  his  view  appears  to  me  to  be  per- 
fectly just.     I  am   very  sorry  for  the  conclusion  to 
whkh  we  are  obliged  to  come ;  for  I  think  that  this 
Society  has  a  fairer  claim  to  exemption  than  those 
irbich  appear  to  be  included  in  the  act :  but  I  cannot 
find  words  in  the  act  entitling  us  to  give  it  the  benefit 
oT  the  exemption. 

^%ViLLiAM8  J.     I  think  that  what  the  appellants  have 
clone  brings  the  case  within  the  clause  which  creates  a 
peiriod  of  limitation  of  four  months  after  the  first  as- 
sessment following  the  claim  of  the  exemption.     Two 
distinct  points  are  assigned  for  the  periods  of  limitation. 
PoY  the  argument  of  the  respondents  it  is  necessary  to 
•'^  tcrpret  the  word  "  or"  as  if  it  were  "and."  ITie  notice 
fff  ^v^en  to  the  trustees  may,  I  think,  fairly  come  within  the 
^'^scriptlon  of  a  claim  of  exemption.   With  respect  to  the 
*"*w  question,  I  agree  with  the  learned  counsel  that  an 
'^mption  from  a  common  charge  ought  to  be  clearly 
^sressed.     Undoubtedly  in  saying  so  we  impose  no 
**^^«ll  d^culty:  for,  although  the  learned  counsel  co- 
V^^^usly  shewed  that  this  case  was  not  within  the  act, 
**^^  were  abstemious  and  sparing  in  the  extreme  in 
•*^^wing  what  would  come  within  it.     We  are  forced  at 
^^«t  to  the  conclusion,  which  I  am  sure  my  Lord  and 
^y   brother  Paiieaon  sincerely   regret,   that  it  is  ex- 
^^ediDgly  difficult  to  say  what  the  act  means.     We 
Sc  3 
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must  see  what  this   institution  is.      It   is  sometinEc 
called  an  Institution,  and  sometimes  an  Establishment . 
those  two   words  mean,  I  suppose,   the  same  thing; 
Now  we  find  that  Algebra,  Trigonometry,  Elocatrao 
and   Poetry  are  to  be  taught:  these  certainly  come 
within    the    terms  science   and   literature ;    but   that 
does  not  shew  that  the  Society  was  instituted  exda- 
sively  for  those  purposes.     We  must  inquire  what  the 
original  intent  of  the  Institution  is;  and  we  find  it  to 
be,  to  teach  how  to  educate.     I  cannot  say  that  that 
is  within  the  meaning  of  the  act     I  agree  most  fully 
with  my  Lord,  and  my  brother  Patteson^  that  this  is  8 
society  deserving  exemption  as  well  as  any  other,  pos- 
sibly much  better  than  some  of  those  to  which  my  Lord 
has  alluded.     But  I  cannot  say  that  it  is  within  the 
words  of  the  act :  and,  if  this  be  left  even  doubtful,  the 
case  for  the  exemption  is  not  made  out  (a). 

Order  of  Sessions  quashed  (i)* 


(a)  Coleridge  J.  was  absent. 


(6)  See  the  next  CMC 
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Queen* »  Bench, 
[1848.] 


Ehe  Queen,  on  the  prosecution  of  the  Church- 
irardens  and  Overseers  of  the  Parish  of 
BiBMiNGHAM,  ogoinst  PhtTiLtps  and  Melson, 
Esquires,  Justices  of  the  Peace  for  the  Borough 
of  Birmingham. 

TN  this  case  a  mandamus  issued,  commanding  the  The  certificate 

L  of  the  banister, 

ddendants  to  issue  their  warrant   or  warrants  of  under  stat.  6  & 

»_^  -  .  1  1  1    7  Vict,  c.  36. 

■Stress  to  levy  certain  poor  rates  upon  the  goods  and  (exempting 
liattels  of  one  Edward  Tilsley  Moore.  A  return  was  made  HteniryMdeties 
)  the  writ  by  Moore^  in  the  names  of  the  defendants.  SiSi"/^^-  jg 
^e  prosecutors,  by  their  pleas,  traversed  certain  allega-  ^^^  ^^® 
ons  in  the  return :  and  the  issues  joined  upon  these  act,  docs  not 

furnish  con- 

leas  were  tried  at  the  Warwickshire  Spring  Assizes,  elusive  proof 

that  the  society 

846,  before  Tindal  C.  J. ;  when  a  verdict  was  found  is  so  entitled. 

f    the  Crown,  subject  to  the  opinion  of  this  Court 

<>n  the  following  case. 

I^e  poor  rates  in  question  were  imposed  upon  Mr. 

^^>Te  as  one  of  the  subscribers  to  a  Society  called 

^'    Birmingham  News  Room,  which  Society  occupies 

^^ilding  in  the  town  of  Birmingham  for  the  purposes 

'f'^of,  and  claims  to  be  exempted  from  being  rated  to 

^""Ochial  or  local  rates  in  respect  of  the  said  building, 

^^er  the  provisions  of  stat  6  &  7  VicL  c.  36.j  prior  to 

^^  passing  of  which  act  the  institution  in  question  had 

l^ays  been  rated  to  the  relief  of  the  poor  without 

'ispute. 

In  Naoember  1843,  directly  after  the  passing  of  the 
aid  act,  three  copies  of  the  rules  of  the  institution  were 
brwarded  to  John  Tidd  Pratt,  Esq.,  the  barrister  ap- 
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Volume  viiL    pointed  to  revise  the  rules  of  Friendly  Societiei  ia 
^         '■*      England  and  Wales^  who  thereupon  certified  that  the 
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Society  was  entitled  to  the  benefit  of  the  said  act.  Tbe 
said  rules  and  certificate  were  duly  enrolled  at  the 
quarter  sessions  for  the  borough  of  Birmingham  oq 
6th  January  1844,  according  to  the  provisions  of  tk 
said  act :  and  a  copy  of  such  certificate  was  ddivenl 
to  the  overseers  of  the  poor,  and  exeonption  from  ratei 
claimed,  on  8th  Febtmary  1 844.  A  copy  of  the  said  inks 
and  of  the  barrister's  certificate  indorsed  thereooi  ac- 
companied  and  was  to  be  taken  as  part  of  this  case. 

No  appeal  was  made  against  the  certificate  by  any  rate- 
payer under  sect«  6  of  the  said  act :  and  the  time  limited 
for  appeal  against  such  certificate  had  expired  befixv 
the  application  was  made  to  the  defendants  to  compel 
payment  of  three  rates  by  warrant  of  distress.    Tbe 
overseers,  however,  continued  to  rate  Mr.  Moore  in  the^ 
rates  mentioned  in  the  writ,  which  were  all  tbe  ratetf 
made  by  the  parish  officers  pHor  to  the  application  ha 
such  warrant  of  distress :  and  they  have  never  omitted 
to  rate  him  as  one  of  the  News  Room  subscribers  iif 
respect  of  the  occupation  of  the  said  building  by  the  aai£ 
Society.     The  time  limited  for  appealing  against  tlA 
rates  in  question  had  also  expired  before  the  said  ap-^ 
plication  was  made  to  the  defendants:  and  no  appca^ 
had  been  brought  in  respect  of  the  assessment  mad* 
upon  Mr.  Moore  as  aforesaid. 

The  Society  in  question  has  a  News  Room,  wber^ 
many  of  the  periodical  publications  and  usual  iiewspapesr: 
of  the  day  are  taken  in  and  supplied  for  the  perusal  C9 
the  subscribers.  The  newspapers  and  other  periodicii' 
publications  taken  in  by  the  said  Society  are  tlie  Londm 
Gazette^  Morning  Chronicle^   Times^  Morning  Herald^ 
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le^  Siandard^  Daily  News^  Sun^  Examiner^  Patriot j  Quam'j  JBendi. 
trdt  Spectator^  Atlasj  Economist^  Aihetueum^  Jolm      ^        '-I 
,  Baitwajf  Times^  Literary  Gazette^  and  numerous     ^"^  Qo«w 
;  and  proTincial  papers.     The  Parliamentary  Votes,      Pnihun. 
Timne  of  Exchange,  Mark  Lane  Express,  and  Ship- 

ListSf  are  also  supplied  for  the  information  of  the 
cribers :  and  Share  Lists  and  Advertisements  of 
S  &C.,  are  generally  laid  on  the  tables  by  individual 
crfbei^  and  others,  for  perusal, 
ny  individual  (not  personally  objectionable)  is  per- 
ad  to  become  a  subscriber,  on  complying  with 
rules  of  the  Society.  In  the  library  attached 
lie  News  Room  are  three  hundred  volumes,  com- 
Hg  statistical  and  topographical  works,  the  Mirror 
\aliament.  Statutes  at  Large:  and  two  testaments 
kept'  tbei^e,  which  are  used  occasionally  by  pro- 
onid  gentlemen,  who  are  subscribers,  in  admini- 
Og  oaths  to  persons  swearing  affidavits  before  them, 
r  tommercial  and  general  Directories,  and  other 
unents  which  are  preserved  and  filed  in  the  room, 

be  searched  '■  by  commercial  men  who  are  sub- 
mit for  information  useful  to  them  in  their  ordi- 
'■  comm^cial  pursuits. 

lie  Society  is  supported  by  the  annual  subscriptions 
be  members,  at  the  rate  of  two  guineas  each,  as 
tioned  in  the  rules :  and  any  member  declining  to 
w  bis  subscription  is  considered  as  ceasing  to  belong 
le  Society.  No  surplus  of  receipts  over  expenditure 
ever  arisen :  but  the  total  receipts  are  exhausted  by 
expenses  of  the  establishment. 
"he  N^ws  Room  waLs,  with  other  buildings,  erected 
i  a  fund  subscribed  in  shares  by  the  proprietors 
"eof)  who  let  the  News  Room  and  library  adjoining 
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Vohtmi  nil. 
[184.8.] 

The  Qoxnr 
FaiLurf. 


to  News  I{x>oin  subscribers  at  an  annual  rent  Many 
proprietors  of  the  News  Room  buildings  are  not  sub- 
scribers to  the  News  Room :  and  many  subscribers  to 
the  News  Room  are  not  proprietors  of  the  buildings. 

The  possession  of  the  News  Room  and  libraiy  i 
vested  in  the  subscribers,  subject  to  the  rules  aforesaid. 

On  behalf  of  the  defendants,  it  was  contended :  Thi 
the  said  act  of  parliament  takes  away  the  power  of  radn 
or  assessing  any  Society  certified  by  Mr.  Tidd  Pratt  t 
be  entitled  to  the  benefit  of  the  act;  and  that  the  sai 
certificate,  unappealed  against,  is  in  itself  conclusive  ei 
dence  that  the  Society  is  entitled  to  exemption  froi 
payment  of  the  rates:  and,  further,  that  it  is  to  I 
deemed  a  Society  instituted  for  the  purposes  of  scie» 
or  literature  exclusively,  and  supported  in  part  I 
annual  voluntary  contributions,  and  one  which,  by  i 
laws,  might  not  make  any  dividend,  gifl;,  division  c 
bonus  in  money  unto  or  between  any  of  its  members. 

On  behalf  of  the  prosecutors,  it  was  contended :  Tb 
the  Society  is  not  to  be  deemed  a  Society  instituted  for  par 
poses  of  science  or  literature  exclusively,  and  supported 
in  part  by  annual  voluntary  contributions,  and  one  wfaki 
by  its  laws,  might  not  make  any  dividend,  gift,  division 
or  bonus  in  money  unto  or  between  any  of  its  memben; 
and  that  they  (the  prosecutors)  are  not  precluded  by 
said  certificate  from  disputing  the  Society's  alleged  r^ 
of  exemption,  upon  those  grounds,  from  payment  of 
said  rates,  by  the  provisions  of  the  said  Act.  And 
under  any  circumstances,  the  said  rates  are  not  void ; 
that  the  objection  thereto,  or  the  alleged  claim  of 
emption  therefrom,  ought  to  have  been  raised  by  app6 
against  the  said  rates. 

Copies  of  the  said  writ  and  return,  and  of  the  pb 
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traversing  the  return,  and  the  issues  joined  thereon,  ac*  Queen*t  Bendt, 

ebmpanied  and  were  to  be  taken  as  forming  part  of      ^ 

Che  case  la).  The  Qouk 

If  the  Court  should  be  of  opinion  that  the  defendants  PHiuira. 
!)ad  established  the  claim  of  the  said  Society  to  be 
»empted  from  payment  of  the  said  rates,  on  all  or  any 
)f  the  grounds  alleged  in  their  return,  and  above  stated, 
md  that  the  claim  of  exemption  might  still  be  considered 
ralid  as  against  the  rates  in  question,  although  the  rates 
irere  not  appealed  against,  the  verdict  found  for  the 
Crown  was  in  that  case  to  be  set  aside,  on  all  or  such  of 
th^  issues  as  the  Court  should  think  fit,  and  a  verdict 
entered  on  such  issue  or  issues  for  the  defendants. 
Otherwise  the  verdict  found  for  the  Crown  to  stand. 

Either  party  was  to  be  at  liberty  to  contend  that  the 
ji^gment  should  be  arrested,  or  that  judgment  should 
be  entered  non  obstante  veredicto,  or  otherwise  as  the 
Court  should  think  fit. 
*  'The  case  was  argued  in  Micfiaelmas  Term,  1847  (i). 

''  Miller  for  the  Crown.  This  Society  does  not  satisfy 
fte  requisites  of  stat.  6  &  7  Vict.  c.  S6.  s.l.  It  is  not 
"•supported  wholly  or  in]  part  by  annual  voluntary  con- 
:mbnlions  ** ;  it  is  not  ^^  instituted  for  purposes  of  science, 
Sterature,  or  the  fine  arts  exclusively  " ;  nor  is  it  pre- 

(•)  Three  tnYenes  were  taken.  First,  that  the  Society  was  not,  at  the 
i^toeof  tbemakiog  and  publishing,  assessing  or  allowing,  of  the  rates  and 
litaBBBients  in  the  writ  of  mandamus  mentioned,  a  Society  instituted  for 
niposes  of  science  or  literature  ezclusiTely.  Secondly,  that  the  Society 
iPb  not,  at  the  time  of  the  making  &c.,  supported  in  part  by  annual 
r  contributions.  Thirdly,  that  the  Society  was  not,  at  the  time 
[  the  making  &e.,  a  Society  which,  by  its  laws,  might  not  make  any 
,  gift,  division  or  bonus  in  money  unto  or  between  any  of  its 


^(i)  Nmtew^ber  lOtb.     Before  Lord  Denman  C  J.,  CcHmdge^  WiglUman 
■MjSMpJs. 
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Vohtme  VIIL 
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to  News  I{x>oin  subscribers  at  an  annual  rent  Han? 
proprietors  of  the  News  Room  buildings  are  not  sub- 
scribers to  the  News  Room  :  and  many  subscribers  to 
the  News  Room  are  not  proprietors  of  the  buildingi. 

The  possession  of  the  News  Room  and  libraiy  is 
vested  in  the  subscribers,  subject  to  the  rules  aforesaid. 

On  behalf  of  the  defendants,  it  was  contended:  That 
the  said  act  of  parliament  takes  away  the  power  of  ratiog 
or  assessing  any  Society  certified  by  Mr.  TiddPnMM^ 
be  entitled  to  the  benefit  of  the  act ;  and  that  the  said 
certificate,  unappealed  against,  is  in  itself  condosite  efi- 
dence  that  the  Society  is  entitled  to  exemptioD  from 
payment  of  the  rates:  and,  further,  that  it  is  to  be 
deemed  a  Society  instituted  for  the  purposes  of  scieDoe 
or  literature  exclusively,  and  supported  in  part  by 
annual  voluntary  contributions,  and  one  which,  by  its 
laws,  might  not  make  any  dividend,  gifl;,  division  or 
bonus  in  money  unto  or  between  any  of  its  members. 

On  behalf  of  the  prosecutors,  it  was  contended :  That 
the  Society  is  not  to  be  deemed  a  Society  instituted  for  pm^ 
poses  of  science  or  literature  exclusively,  and  supported 
in  part  by  annual  voluntary  contributions,  and  one  whidiy 
by  its  laws,  might  not  make  any  dividend,  gift,  dirisioo^ 
or  bonus  in  money  unto  or  between  any  of  its  members  9 
and  that  they  (the  prosecutors)  are  not  precluded  bj  tk^ 
said  certificate  from  disputing  the  Society's  allied  r^l^^ 
of  exemption,  upon  those  grounds,  from  payment  of  irm^ 
said  rates,  by  the  provisions  of  the  said  Act.    And  tfa^^ 
under  any  circumstances,  the  said  rates  are  not  void;  axi^ 
that  the  objection  thereto,  or  the  alleged  daim  of  eZ' 
emption  therefrom,  ought  to  have  been  raised  by  appeal 
against  the  said  rates. 

Copies  of  the  said  writ  and  return,  and  of  the  pleas 
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liifemiDg  the  return,  and  the  issues  joined  thereon,  ac*   Queen's  BemA. 
«iipaiiied  and  were  to  be  taken  as  forming  part  of      ^        '"^ 


I  (a).  The  QooK 

If  the  Court  should  be  of  opinion  that  the  defendants  PniLura. 
■d  established  the  claim  of  the  said  Society  to  be 
xempted  from  payment  of  the  said  rates,  on  all  or  any 
)f  the  grounds  alleged  in  their  return,  and  above  stated, 
nd  Aat  the  claim  of  exemption  might  still  be  considered 
niEd  as  against  the  rates  in  question,  although  the  rates 
ipere  not  appealed  against,  the  verdict  found  for  the 
Crown  was  in  that  case  to  be  set  aside,  on  all  or  such  of 
A^  issues  as  the  Court  should  think  fit,  and  a  verdict 
entered  on  such  issue  or  issues  for  the  defendants. 
Otherwise  the  verdict  found  for  the  Crown  to  stand. 

Either  party  was  to  be  at  liberty  to  contend  that  the 
indgiiient  should  be  arrested,  or  that  judgment  should 
be  entered  non  obstante  veredicto,  or  otherwise  as  the 
Court  should  think  fit. 

'The  case  was  argued  in  Michaelmas  Term,  1847  (b). 

MiUer  for  the  Crown.  This  Society  does  not  satisfy 
Ae  requisites  of  stat.  6  &  7  VicL  c.  36.  s.  I.  It  is  not 
''npported  wholly  or  inj  part  by  annual  voluntary  con- 
tribilUons  " ;  it  is  not  ^*  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively  " ;  nor  is  it  pre- 

(«)  Ilvte  tnTcnes  were  taken.  First,  that  the  Societj  was  not,  at  the 
iw  of  the  making  and  publishing,  assessing  or  allowing,  of  the  rates  and 
■MMDentt  in  the  writ  of  mandamus  mentioned,  a  Society  instituted  for 
npoMt  of  science  or  literature  ezclusiTelj.  Secondly,  that  the  Society 
M  DoCy  at  the  time  of  the  nudcing  &c.,  supported  in  part  by  annual 
imattrj  contributions.  Thirdly,  that  the  Society  was  not,  at  the  time 
'  At  nddng  ke^  a  Society  which,  by  its  laws,  might  not  make  any 
•  gift,  division  or  bonus  in  money  unto  or  between  any  of  its 


(h)  XemmAer  lOtb.     Before  Lord  Denman  C.  J.,  Cobridge,  Wightman 
idJMeJs. 


tilis,  the  opinion  both  of  Lord  Denman  C.  J.an 
was  strongly  expressed  against  the  conclusii 
certificate,  in  Begina  v.  Pocock  (6).  The  cert 
to  have  been  prescribed  only  for  the  puipo 
something  like  a  general  notice  of  the 
claimed.  Welch  v.  Nash  (c)  is  a  very  stroi 
against  allowing  the  certificate  to  prove  th< 
The  barrister  has  no  jurisdiction  except  in 
a  society  of  the  kind  described  in  the 
cnnnoty  by  finding  the  facts  wrongly,  give 
risdiction.  The  certificate,  by  sect  1?,  is  to 
confirmed  and  filed  without  motion:  it  i 
parte,  behind  the  backs  of  the  rate-payers 
notice  is  given  to  them  afterwards:  and 
means  of  trying  the  question  of  liability  is 
leave  the  Society,  which  claims  the  exemptic 
Besides,  even  if  the  certificate  were  conclus 


(o)  On  these  points,  Bc^ina  ▼•  Jonet  (ant^,  p.  71Sii 
Pocock  (sntd,  p.  7S9.)  were  cited:  but,  the  Court  cip 
opinion  upon  tbem  in  fiivour  of  the  Crown,  the  defenda 
clined  arguing  then.  It  was  also  contended,  for  the  I 
magistrates  were  bound  to  issue  the  warrant,  even  if  I 


XL  VICTORIA.]  751 

b^  to  only  as  to  the  state  of  facts  at  the  time  of  its  being  QueenU  BemA. 
ea-flnted,  or,  at  ktest,  at  the  time  of  its  being  filed.    Any      *•        '^ 
su^lisequent  alteration  of  the  rules  would  put  an  end  to     ^^^  Qfmn 
tfa«  exemption ;    and  no  presumption  arises  that  such      Philuh. 
alteration  has  not  been  made.   The  rates  now  in  question 
must  have  been  made  four  months  after  the  certificate  was 
filed*    ^Coleridge  J.  What  effect  do  you  leave  to  the  cer- 
tificate ?    If  the  only  object  for  requiring  it  was  to  have 
the  rules  corrected  and  preserved,  why  is  the  appeal 
against  it  given  to  the  rated  inhabitants  ?    If  the  appeal 
may  be  brought  on  the  ground  that  the  Society  is  not 
of  the  kind  described  in  the  act,  and  if,  as  you  contend, 
that  destroys  the  jurisdiction  of  the  barrister  altogether, 
^hj  should  the  rated  inhabitant  appeal  against  it? 
Suppose,  after  the  certificate  is  filed,  the  overseers 
still  rale  the  Society,  as  you  say  they  may ;  does  or 
does  not  the  statutable  right  of  appeal  still  rest  in  the 
lUed  inhabitants?]     If  the  Society  were  still  rated, 
the  inhabitants  would  not   be  aggrieved,  nor  require 
*:  Remedy,   unless  it  be  a  grievance  that  there  is  a 
i^'sk  of  the  Society  being  omitted  from   future  rates : 
^  that  be  so,  they  might  appeal  as  against  a  present 
SHevance.     A  person  who  became  an  inhabitant  after 
■*UUi  a  rate  had  been  made,  including  the  Society,  would 
^   iu  that  sense  aggrieved.     [Coleridge  J.  Do  you  say 
thut,.  if  the  sessions,  on  appeal,  confirmed  the  certificate, 
*>^  then  the  overseer  left  the  Society  out,  there  might 
^  an  appeal   by  the  rated  inhabitant?]    Yes:    that 
Wlows  from  Welsh  v.  Nash  {a).     [Coleridge  J.    Sect.  6 
v^^es  the  decision  of  the  sessions  conclusive  and  bind- 
uig.]     As  to  the  annulling  or  not  annulling  the  certi** 
^^ate;  no  farther.     IColeridge  J.     Could  every  rated 

(a)  S  Eoii,  S94. 


witbin  the  act :  and  that  is  conclusive :  for 
of  giving  credit  to  an  authority  acting  withi 
lion  applies,  whether  the  authority  be  attach 
or  to  a  lower  office ;  Aldridge  v.  Haines 
cases  there  cited  in  argument  for  the  defen< 
enacts  that  the  rules  shall  be  submitted  to 
*^  for  the  purpose  of  ascertaining  whether 
is  entitled  to  the  benefit  of  this  act:  "  and 
shall  give  a  certificate  ^^  that  the  society  so  a 
titled  to  the  benefit  of  this  act,  or  shall  state 
grounds  on  which  such  certificate  is  withh 
gives  the  society  an  appeal  to  quarter  sessio 
barrister's  refusal :  sect.  6  gives  the  rate-pa 
peal  against  the  certificate ;  and,  on  such  ap] 
termination  concerning  the  premises  shall 
and  binding  on  all  parties  to  all  intents 
whatsoever."  The  duty  intrusted  to  thi 
clearly  judicial,  not  ministerial  only.  WA 
has  been  cited  on  the  other  side:  but  that 
much  questioned,  or,  at  least,  its  applicat 
stricted  (c).  The  true  test,  as  to  the  jui 
Court  or  other  autliority  to  decide  on  facts 
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ee  of  the  facts ;  Begtna  v.  B6Uon{a\  where  BriUain  Queen's  Bench. 
Kifinaird{b\  Basten  v.  Carew{c)  and  Cave  v.  JUbun-  *■  '•* 
:«  (d)  were  cited ;  Begina  v.  HickUng  [e);  Mould  v.  JFiZ-  ""*  ^*" 
1915  (g).  The  language  of  Lord  Denman  C.  J.  and  PaU  Pmujw* 
a»  J.,  in  Begina  v.  PococJt  (2),  which  has  been  referred 
was  not  decisive,  and  was,  besides,  extrajudicial;  and 
t  point  had  not  been  argued.  [Coleridge  J.  referred 
the  Friendly  Societies'  Acts.]  There  the  barrister 
rCifies  whether  the  rules  are  calculated  to  effect  the 
entionof  the  parties,  and  conformable  to  law  (t);  here 
is  to  decide  whether  the  Society  ^^  Is  entitled  to  the 
oefit  of  this  act''  The  case  is  much  }ike  that  of  an 
ler  of  removal :  the  certificate,  if  not  appealed  against 
if  confirmed  on  appeal,  is  conclusive,  unless  it  be 
ewn  that  a  new  state  of  things  has  arisen ;  and  thb 
ception  suggests  the  answer  to  a  difficulty  urged  by 
fi  other  side,  that  the  rules  may  have  been  changed 
ice  the  certificate  was  granted.  The  change  would, 
shewn,  do  away  with  the  effect  of  the  certificate,  un*- 
!ss  a  fresh  certificate  were  applied  for  within  a  months 
Oder  the  provision  in  sect.  S. 

MUler  m  reply.  The  barrister  had  no  right  to  enter 
pon  the  inquiry  except  in  the  case  of  a  society  falling 
'^in  the  description  in  sect.  1 :  therefore,  according  to 
^  test  adopted  in  Begitui  v.  BoUon  {a)  and  Begina  v. 
^^^ng{e\  his  jurisdiction  never  attached.  [Lord 
^^^9nan  C.  J.     It  may  be  that,  if  the  rules  certified 


(a)  I  a  S,  66.  (h)  1  Brod.  «•  B.  4S2. 

(c)  SB.^a  649.  (<0  ^^'i  G-  257. 

(0  7  Q.  B.  880.  (g)  5  Q.  B.  469. 

(A)  Ant^  p.  741.  743. 
(0  See  BUt  4  &  5  IT  4.  c.  4a  «.  4. 
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The  QuxsK 

V. 

PniLurs. 


Volume  nil.    do  not  justify  the  certificate,  and  thus,  on  the  face  of  the 
^         '■*       document,  the  premises  do  not  support  the  conclusion, 
tlie  cose  would  be  brought  wittiin  the  principle  of  Vl^ 
V.  Nash  (a).]      Sect.  6  makes  the  determination  of  la 
appeal  conclusive ;  whatever  the  effect  of  that  is,  there 
is  no  such  conclusiveness  where  there  is  no  appeal;  (or 
the  maxim   ^^  expressio  unius  est  exclusio   alterius  * 
applies.     [Coleridge  J.     The   reason  why  an  order  of 
removal,  if  not  appealed  against,  is  conclusive,  is,  not 
that  there  is  any  statutory  provision  to  that  effect,  but 
because  it  is  the  decision  of  a  competent    tribunal.] 
There  the  order  is  made  upon  evidence  given  on  oath; 
and  notice  is  given  to  the  opposite  party. 

Ctar.adxKvJL 


Coleridge  J.  (&),  in  Hilary  vacation  1848  {Fdrmy 
26th},  delivered  the  judgment^of  the  Court. 

At  the  time  of  the  argument  of  this  case,  the  Court 
intimated  their  opinion  that,  upon  the  facts,  without  the 
certificate,  the  Society  did  not  appear  to  them  to  be 
instituted  for  the  purposes  of  science  or  literature  ex- 
clusively, nor  to  be  a  Society  which  might  not,  by  its 
laws,  make  any  dividend  or  gift.  The  case  for  the  Society 
was  then  rested  on  the  effect  of  the  certificate  of  the 
barrister,  which  was  contended  to  be  conclusive^  either 
as  the  decision  of  a  tribunal  or  commissioner  having 
jurisdiction  over  the  question,  or  as  a  decision  made 
conclusive  by  the  statute.  But,  on  examining  the 
statute,  the  certificate  appears  to  us  to  be  made  a  con- 
dition precedent  to  the  claim  of  exemption,  but  not 
conclusive  proof  of  a  right  thereto. 


(a)  8  Emit  S94. 


(Jb)  Lord  Denman  C.  J.  was  tenL 


i 
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The  first  section  exempts   from  rateability  persons    Qtuen*t  Bench. 

ri848  "h 
fccopying  a  building  for  purposes  of  science,  literature,   ______jL_ 

ir  the  fine  arts  exclusively,  provided  it  shall  be  sup-      ^^  Qo«w 

iQited  wholly  or  in  part  by  annual  voluntary  contribu-       PaiLurs. 

iomSf  and  shall  not,  and  by  its  laws  may  not,  make 

liYidends   between   its   members,   and   provided   such 

(ociety  shall  obtain  the  certificate  of  the  barrister* 

The  purpose  of  the  Society,  the  contributions,  the 
kbsence  of  dividends  and  the  law  against  dividends,  and 
he  certificate,  are  conditions  in  equal  degree  to  the  right 
>f  exemption.  Under  this  section,  the  claim  of  the  right 
nm,y  be  defeated  on  default  of  either  condition ;  and  the 
Nresence  of  one  raises  no  presumption  against  the  ab- 
eiice  of  any  or  either  of  the  others.  Also,  as  the 
lUddog  a  dividend  at  any  time  would  defeat  a  right  of 
ademption  which  had  existed,  it  is  absurd  to  suppose 
hat  e  past  certificate  was  made  conclusive  proof  that 
\  future  dividend  shall  not  exist.  Nor  is  the  certificate 
"^udered  conclusive  by  the  sixth  section,  which  gives 
UA  appeal  from  the  decision  of  the  barrister,  granting 
^  tio  any  person  assessed  to  a  rate  and  giving  notice  of 
he  grounds  of  appeal,  and  empowers  the  Court  to 
'^tlnl  the  certificate,  and  makes  the  determination  of 
■^  Court  upon  the  premises  binding  and  conclusive 
Pon  all  parties  to  all  intents.  In  the  first  place,  there 
^s  been  no  appeal  against  this  certificate ;  and  the 
^etion  does  not  apply.  Moreover,  in  case  of  appeal, 
■^  inquiry  is  confined  to  the  grounds  stated  in  the 
'^^Hioe  of  appeal ;  and  the  decision  is  confined  to  an- 
^^Uing  or  not  on  these  grounds.  If  it  is  annulled,  it  is 
Conclusive;  if  not,  the  certificate  remains  as  valid  as 
before  the  appeal. 

The  ill  consequences,  from  holding  a  certificate  not 

VOL.  Vlll.    N.S.  S  D 
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Foiume  viiT.    annulled  in  respect  of  one  groand  of  objection  allega/ 

_.__  by  one  appellant  to  be  conclusive  proof  of  a  rigb^o/" 

The  QiiEiM  exemption  for  all  time  against  all  persons,  and  notwilh- 
PniLLirs.  standing  other  objections,  make  it  improbable  that  Par- 
liament intended  to  give  it  that  effect:  and  the  words 
do  not  express  such  an  intention :  the  determination  bj 
the  sessions,  that  a  certificate  shall  not  be  annulled  on 
account  of  the  alleged  objections,  may  be  condusife, 
and  the  certificate  may  fulfil  the  condition  requiring  i 
certificate,  without  having  the  effect  of  either  fulfilling 
the  other  conditions  or  conclusively  proving  tbem. 
Sect.  5  gives  an  analogous  appeal  in  case  of  refusal  of 
certificate  by  the  barrister,  and  makes  the  filing  of  die 
rules  of' the  Society  by  order  of  the  Court  to  havetbe 
same  effect  as  if  the  barrister  had  certified,  that  is,  thr 
same  effect  which  a  certificate  has  if  it  is  not  annnik 
upon  appeal  under  sect.  6.  But  no  conclusive  cff 
s  given  to  such  judgment  on  appeal. 

Therefore,  we  are  of  opinion  that  the  claim  of  exe 
tion  is  not  sustained  by  the  certificate,  nor  by  the  i 
facts  of  the  case :  and  it  follows  that  the  verdict  i' 
be  for  the  Crown  on  all  the  issues. 

Verdict  to  be  entered  for  the  ' 
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Queen*s  Bench, 
1846. 


Perry  against  Fitzhowe. 


[TRESPASS.      The  first  count  of  the  declaration  Declaration  in 

I  ,  trespass  alleged 

Stated  that  the  defendant,  on  &c.,  and  on  divers  that  defendant 
[ler  days  &c.,  with  force  and  arms,  broke  and  entered  tered  piainUff's 

dwelling  house 
•rhich  he  and  his  family  were  then  dwelling  and  actually  present,  and,  while  they  were 
rds,  pulled  down  and  demolished  the  same. 

Plea,  that  defendant  was  entitled  to  common  of  pasture  on  close  M,  for  sheep  levant 
1  coiichant  &c.,  as  appurtenant  to  land  of  which  he  was  the  occupier ;  and  that,  because 
r  dwelling  house  was  wrongfully  erected  on  the  said  close,  so  that,  without  breaJdng  and 
:«ring  &c.,  and  pulling  down  and  demolishing,  the  said  dwelling  house,  he  could  not 
«j  hit  said  common,  defendant  broke  and  entered  &c.,  and  pulled  down  and  demolished 
i  dwelling  house  &c.,  doing  no  unnecessary  damage  &c. 

Replication.  That  the  dwelling  house,  at  the  times  when  &c.,  was  the  dwelling  house 
plaintiff*,  and  in  the  actual  occupation  of  plaintiff  and  his  family,  who  were  actually 
sient  in,  and  inhabiting,  the  same,  and  that  defendant,  at  the  times  when  &c.,  with  force 
4  arms  and  with  a  strong  hand  and  in  a  violent  manner  broke  and  entered  &c.,  and  com* 
tttd  the  trespasses. 
Held,  on  demurrer  to  the  replication, 

t .  That  the  replication  was  bad,  because  it  did  not  add  any  thing  material  to  the  corn- 
Jot  in  the  declaration. 

t.  That,  the  house  being  an  obstruction  to  defendant's  enjoyment  of  his  common,  he ' 
ght  have  justified  abating  so  much  of  it  as  caused  the  obstruction,  if  no  person  had  been 

S.  But  that  the  justification  here  was  not  maintainable,  since  it  appeared  by  the  plead* 
rs  that  the  plaintiff's  family  were  in  the  house  when  defendant  pulled  it  down, 
ft.  Qitare  whether  the  pica  was  bad  because  it  did  not  aver  notice  to  the  plaintiff  to  abate 
i  himself.  i 


Xlie  second  count  alleged  that  defendant  with  force  and  arms  expelled,  put  out  and  re- 
'^td  plaintiff  and  his  family  from  the  possession  and  occupation  of  plaintiff's  dwelling 
3U«,  and  kept  them  so  expelled  &c.  for  a  long  time  &C 

VleOf  an  immemorial  right  of  common  on  close  H.,  appurtenant  &c.  as  above,  and  that^ 
^ause  the  house  was  unlawfully  erected  on  the  close,  so  that,  without  pulling  it  down,  de- 
clant  could  not  enjoy  his  common,  defendant  pulled  down,  prostrated  and  removed  the 
ftae^  and  in  so  doing  necessarily  expelled,  put  out  and  removed  plaintiff  and  his  family 
EH  the  possession  and  occnpatton,  and  kept  them  so  expelled  &c.,  doing  no  unnecessary 
>aage&c 

Replication.  That,  before  the  time  &c.,  and  before  the  land  in  the  plea  mentioned  came 
defendant,  H.,  being  seised  in  fee  and  occupier  of  the  said  land,  granted  licence  to  plain- 
lo  fence  off  part  of  close  H.  and  build  a  dwelling  house  on  such  part ;  and  that,  before 
time  when  &c.,  plaintiff,  in  pursuance  of  such  licence,  fenced  off  such  part,  and  built 
t^eon  the  dwelling  house  mentioned  in  the  2d  count,  and  in  so  doing  laid  out  large 
Us  of  money  &c.  And  that,  afterwards,  the  said  land,  and  H.  's  estate  and  interest  therein, 
■^  to  and  vested  in  defendant,  and  the  said  land  is  that  in  respect  of  which  defendant 
tina  common. 

Held,  on  demurrer  to  this  replication : 

5,  That  the  replication  was  bad,  because  it  alleged  a  parol  grant  by  IT.  to  plaintiff  of  a 
«hoid  interest  running  with  the  inheritance;  which  grant  without  deed  could  not  bind 
&  defendant,  a  stranger.  Whether  or  not  it  bound  tlie  grantor,  qiuere, 
Ct.  That  the  plea  could  not  be  construed  as  alleging  that  defendant  pulled  down  the 
(Use  while  the  family  were  absent,  so  that  they  could  not  return  1o  it,  and  thereby  were 
Eprilfld:  and,  therefore,  that  the  plea  was  bad,  because  it  justified  the  expulsion  as  made 
pulling  down  the  house,  which  was  unjustifiable  while  plaintiff's  family  were  therein. 

VOL.  VIII.  N.  S.  3  E 


broke  to  pieces  divers,  to  wit  ten,  locks  &c 
und  also  then,  and  while  the  said  family  of 
in  the  said  dwelling  house,  pulled  dowDf  p 
destroyed  the  chimneys,  roof,  walls  &€.,  8i 
of  the  said  dwelling  house,  and  also  then 
&c.  certain  fixtures  and  things  of  plainU 
of  great  value,  to  wit  &c.,  then  affixed  tc 
the  said  dwelling  house,  and  <ilso  then,  a 
said  family  of  plaintiff  were  in  the  said  d 
of  plaintiff  as  aforesaid,  pulled  down,  p 
demolished  the  said  dwelling  house,  and 
the  time  aforesaid,  to  wit  on  &c.,  seized 
away,  and  converted  &c.  the  materials  &< 
of  which  premises  the  plaintiff,  during 
aforesaid,  lost  and  was  deprived  of  the  w 
of  his  said  dwelling  house,  and  was  put 
pense,  to  wit  &c.,  in  procuring  and  removi 
residence  for  himself  and  his  family,  and  i 
from  carrying  on  his  business  &c. 

Plea  1,  to  the  1st  count.  That,  befon 
said  times  &&,  defendant  was,  and  thence 
been,  and  still  is,  the  occupier  of  a  certain 
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€.lie  said  times  when  &c.,  and  next  before  the  com-  Queen*s  Bench. 

ie33  cement  of  this  suit,  have  respectively  actually  taken  '___ 

Dd    enjoyed  as  of  right,  and  without  interruption,  and         P«»rv 
lav^  used  and  been  accustomed  to  actually  take  &c.,  and       FmnowB. 
oaglit  to  have  actually  taken  &c.,  and  defendant,  occupier 
&C.9  still  of  right  ought  &c.,  for  himself  and  themselves, 
occupiers  &c,  common  of  pasture  in,  upon  and  through- 
out A  certain  close,  situate  &c.,  called  the  Heathy  for  all 
Ills  and  their  commonable  sheep  levant  and  couchant  in 
ukI  upon  the  said  messuage  &c.,  every  year  and  at  all 
unes  of  the  year,  as  to  the  said  messuage  &c.  belong- 
3g  Q.nd  appertaining.     And,  because  the  said  dwelling 
oas^  in  the  first  count  mentioned,  at  the  said  several 
03^9  when  &c«  in  that  count  mentioned,  had  been  and 
«0   ^^rrongfuUy  erected,  standing  and  being  in  and  upon 
tie  9^d  close,  so  that  without  breaking  and  entering  the 
•id    dwelling  house,  and  a  little  forcing  and  breaking 
open   the  said  doors  &c.,  in  the  said  first  count  men- 
tioned, and  a  little  breaking  to  pieces  &c.  the  said  locks, 
S^  and  pulling  down,  prostrating  and  destroying  the 
•■*d  chimneys,  roof,  walls  &c.,  and  other  parts  &c,,  in 
^  said  first  count  mentioned,  and  a  little  pulling  down 
*^  the   said  fixtures   and  things  of  plaintiff,  in    the 
***d  count  mentioned,  and  pulling  down,  prostrating  and 
"^tnolishing    the  said   dwelling  house,   the  defendant 
^^Uld  not  have,  use  or  enjoy  his    said   common   of 
^^tore  in,  upon  and  throughout  the  said  close  in  so 
^'^ple  and  beneficial  a  manner  as  he  otherwise  might 
^d  would  and  ought  to  have  done,  defendant,  at  the 
•^  several  times  when  &c.,  broke  and  entered  &c„  and 
^oeo  a  little  forced  and  broke  open  &c.  the  said  doors 
^  and  a  little  broke  to  pieces  &c.  the  said  locks  &c., 
tod  pulled  down  &c.  the  said  chimneys  &c.,  and  a  little 
3e  2 
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Volume  VIIL  pulled  down  &c.  the  said  fixtures  &c.»  and  pulled  down, 
prostrated  and  demolished  the  said  dwelling  house,  and 
in  so  doing  did  necessarily  and  unadvoidably  make  a 
little  noise  &c.  in  die  said  dwelling  house,  and  neces- 
sarily &c«,  continued  therein  mailing  such  noise  &&,  far 
a  certain  reasonable  space  of  time  &c.,  and  then  seized 
and  took  the  materials  of  which  the  said  dwelling  house 
was  composed  &c.,  and  carried  them  to  a  certain  small 
and  convenient  distance  in  that  behalf,  whei*e  he  left  the 
same  for  the  use  of  the  plaintiff,  he  the  defendant  doing 
no  uimecessary  damage  to  the  plaintiff  on  the  occasioDS 
aforesaid,  as  he  lawfully  &c. :  which  are  the  said  se* 
veral  alleged  trespasses  &c.     Verification  {a). 

2d.  plea,  to  the  1st  count.  Prescribing  in  respect  of 
an  enjoyment  for  sixty  years  ;  but  in  other  respects  not 
differing  from  the  1st  plea. 

Sd.  plea,  to  the  1st  count.  Stating  a  sdsin  in  fee  of 
the  messuage  &c.,  and  an  immemorial  prescription:  in 
other  respects  not  differing  from  the  1st  and  2nd  pleas. 

Ileplication  to  plea  1.  That  the  said  dwelling  hoosef 
in  the  said  first  plea  and  in  the  said  first  count  men- 
tioned, '^  was,  at  the  said  several  times  when  &c^  in  the 
said  first  plea  mentioned,  the  dwelling  house  of  tbe 
plaintiff,  and  in  the  actual  possession  and  occupatioo  of 
the  plaintiff  and  his  family,  who  were,  at  the  said  sereial 
times  when  &c.,  in  the  said  first  plea  mentioned,  ac« 
tually  present  in  and  inhabiting  the  same;  and  that  tbe 
snid  defendant,  at  the  said  several  times  when  &&,  io 
the  said  first  plea  mentioned,  with  force  and  arms,  ui^ 
with  a  strong  hand  and  in  a  violent  manner,  broke  ui 
entered  the  said  last  mentioned  dwelling  house  of  tbe 

(a)  The  pica  made  no  reference  to  tbe  arcrment  that  tbe  pUntUTi 
family  were  ia  the  house. 
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F,  and  committed  the  said  several  trespasses  in  Queen's  Senck. 

i  first  count  mentioned."    Verification.  ' 

3leas  2  and  3,  the  like  replication.  ^"*^ 

lurrer  to  the  replication  to  plea  1,  assigning  for     ^"^"ovfe. 
among  others,  that  the  replication  alleges  and 
ID  new  matter,  and  ought  not  to  have  concluded 

verification.    Joinder.     The  replication  to  the 

Sd  pleas  was  demurred  to  on  the  same,  among 
grounds.    Joinder. 

2nd  count  of  the  declaration  stated  that  de- 
:,  on  &C.,  ^^  with  force  and  arms  expelled,  put    ' 
d  removed  the  plaintiff  and  his  family  from  the 
ion  and  occupation  of  a  certain  other  dwelling 
of  the  plaintiff,  situate "  &c.,  and  kept  them  so 

and  expelled  for  a  long  space  of  time,  to  wit 
lence  hitherto.  The  count  also  alleged  a  seizure, 
ng  and  conversion  of  goods  &c.,  being  in  the 
g  house.  By  means  whereof  &c. :  averment  of 
s  nearly  as  in  the  first  count, 
s  4  and  5,  to  the  2d  count.   Prescribing  for  com- 

appertaining  to  the  messuage  &c.,  in  respect  of 
r  and  a  sixty  years'  enjoyment,  and  justifying  as 
5th  plea  (post).     Verification. 

6,  to  the  2d  count.  Stating,  as  in  plea  3,  an 
lorial  prescription  for  common  over  the  close 
The  Heathy  as  appertaining  to  a  messuage  and 
c  And  that,  because  the  said  dwelling  house  in 
d  last  count  mentioned,  before  and  at  the  said 
ben  &c.  in  that  count  mentioned,  had  been,  and 
as,  wrongfully  and  unlawfully  erected,  standing 
ing  in  and  upon  the  said  last  mentioned  close,  so 
ithout  prostrating,  pulling  down  and  removing 
le  he  the  defendant  could  not  have,  use  or  enjoy 
Se  3 


had  been  composed  and  built,  then  took  i 
a  certain  small  and  convenient  distance  i 
where  he  left  the  same  for  the  use  of  the  p 
in  so  dohig  he  the  defendant  did  necen 
avoidably  expel,  put  out  and  remove  th< 
his  said  family  from  the  possession  and 
the  said  last  mentioned  dwelling  house,  a 
so  ejected  and  expelled  hitherto,"  and  th 
took  the  said  goods  and  chattels  &c.,  bei 
last  mentioned  dwelling  house,  and  carri 
certain  other  small  and  convenient  dista 
left  them  &c.,  and  in  so  doing  he  did  neoes 
avoidably  a  little  break  &c.  the  said  good 
he,  defendant,  doing  no  unnecessary  dami 
on  the  occasion  last  aforesaid,  as  he  lawful] 
said  expelling  &c.  (enumerating  the  tresp 
said  several  allied  trespasses  &c.     Veprifi 

Replication  to  pleas  4  and  5,  tendering 
enjoyment  alleged  in  those  pleas  respectivi 
issue  was  joined. 

To  plea  6.  ''  That,  long  before  the  s 
&c.  in  the  said  2d  count  mentioned,  and  I 
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le  same,  andy  being  so  seized  and  such  occupier  as  QwetCs  Bench. 

isaid,  he  the  said  R.  H.  did  then,  to  wit  on "  &c., ^      '  _ 

e  and  grant  to  the  said  plaintiff  leave  and  licence  to  Pckkt 
in,  fence  off  and  inclose  from  the  said  close  in  the  Fitzrowi. 
6th  plea  mentioned  a  certain  part,  to  wit  60  poles, 
!of^  and  to  erect  and  build  a  dwelling  house  and 
r  buildings  on  the  said  part,  to  wit  the  said  60 
\ ;  and  that  the  said  plaintiff  did,  by  and  in  pur- 
ee of  such  leave  and  licence,  afterwards,  and  before 
aid  time  when  &c.  in  the  said  6th  plea  mentioned, 
in,  fence  off  and  inclose  from  the  said  close  in  the 
6th  plea  mentioned  the  said  part,  to  wit  the  said 
Dies,  and  erected  and  built  thereon,  to  wit  on  the 
part  so  enclosed  as  aforesaid,  the  said  dwelling 
3  in  the  said  2d  count  and  in  the  said  6th  plea 
ioned,  and  in  so  shutting  in,  fencing  off  and  in- 
ig  the  said  part,  to  wit  the  said  60  poles,  and 
ing  and  building  the  said  dwelling  house  in  the 
6th  plea  mentioned,  did  necessarily  lay  out  and 
id  divers  large  sums  of  money,  amounting  in  the 
9  to  divers  to  wit  500  pounds."  Averment :  "  that 
nid  messuage  and  land  in  the  said  6th  plea  men- 
d,  and  the  estate  and  interest  of  the  said  JB.  H.  of 
n  the  same  after  the  giving  of  such  leave  and  licence 
foresaid,  and  after  the  said  part  was  so  shut  in, 
d  off  and  inclosed  as  aforesaid,  and  afler  the  said 
iy  was  so  expended  in  that  behalf  as  aforesaid,  came 
id  vested  in  defendant,  and  is  the  messuage  and 

and  the  estate  and  interest,  in  respect  of  which  . 
lefendant  claims  such  right  of  common  as  in  the 
5th  plea  is  alleged."     Verification, 
smurrer  to  the  replication  to  plea  6,  alleging  (among 

other  grounds)  that  the  leave  and  licence  could 
S  £  4 
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Volume  riiL    be  granted  only  by  deed,  and  no  deed  is  stated  nor 

*____  profert  made;  that  the  license,  as  pleaded,  is  void  in 

law ;  that  Richard  Howe  is  not  shewn  to  have  had  any 
right  of  common  or  other  easement  on  any  part  of  the 
close  mentioned  in  the  plea  at  the  time  of  granUng  the 
supposed  leave  and  license ;  and  that  the  replicaUoo 
argumentatively  denies  that  defendant,  at  the  time  when 
&c.,  had  right  of  common  on  the  part  of  the  close  fenced 
in  by  plaintiff.    Joinder. 

The  demurrers  were  argued  in  Easta^  term,  1845(a). 


Gunnings  for  the  defendant.     The  first  three  pleas 
and  the  last  are  well  pleaded ;  and  the  replication  is  no 
answer.     [Lord  Denman  C.  J,    Can  you  maintain  pleas 
which  justify  pulling  down  a  house  in  which  the  plaintiff* 
and  his  family  were,  without  alleging  a  previous  notice 
to  them  to  go  out  (b)  ?]     No  trespass  aftecting  the  per- 
son is  complained  o£     As  to  the  first  set  of  demurrers: 
the  plaintiff,  by  his  replication,  admits  that  the  dwelling 
house  mentioned  in  the  first  count  and  first  three  pleas 
was  wrongfully  erected  on  land  over  which  the  defend- 
ant had  right  of  common.    That  was  a  nuisance,  wbichar 
on  general  principles,  the  party  injured  might  abate ^ 
whether  consisting  in  a  house,  a  hedge  or  any  other  ob- 
struction :  PenruddocVs  Case  (c),  Baten's  Case  ((/),  Bt-^ 
V.  Uoseivell  (^),  S  Bla.  Com.  5.  Book  3.  c.  1.  §  4.    Tk« 
replication  adds  nothing  material  to  the  complaint  in 
the  first  count.     It  alleges  that  the  defendant,  at  the 

(a)  April  25th  and  29th.  Before  Lord  Denman  C  J..  PatUum,  ^ 
Hams  and  W^htman  Ja. 

(h)  This  objection  was  sUted,  among  others,  in  tho  points  for  arjB- 
ment  delivered  by  the  plaintiff. 

(c)  5Bep.lOOb.  (rf)  9Rep.SSlK  * 

(0  2  ISalk.  459. 
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les  when  &c.,  "  with  force  and  arms,  and  with  a  Queen's  Bench. 

ong  hand  and  in  a  violent  manner^  broke  and  en-  L_ 

sd  **  the  dwelling  house.     If  it  was  intended  by  these        JP^rrt 

rcJs  to  impute  a  Forcible  entry  made  punishable  by  .  Fitxuow*. 

ute,  the  words  ^*  against  the  form  of  the  statute"  are 

iting;  if  a  forcible  entry  at  common  law,  the  aver- 

Fits  fall  short  of  the  legal  description,  as  appears  from 

r  V.  Wilson  («)•     There  the  words  "  with  force  and 

IS,"  and  ^^  with  a  strong  hand,"  would  have  been  in- 

Icient  if  the  indictment  had  not  stated  an  entry  made 

aivfully  (that  is,  as  Lord  Kenyon  explained  it(i), 

hout  title)  by  the  defendants,  in  such  number  as  of 

ir  implied  danger  to  the  peace.     The  entry,  to  be 

OTiical,  must  be  forcible  and  unlawful:  and,  after  an 

I'y   which  is  not  so,  even  a  detaining  with  strong 

^cl  and  armed  power  is  not  a  statutory  offence ;  Rex 

^€Mkleif  (c).    In  2  Ha*is)k.  P.  C.  29  (df),  the  author  says, 

t  seems  that  at  the  common  law  a  man  disseised  of 

^  lands,  or  tenements  (if  he  could  not  prevail  by  fair 

&ns),  might  lawfully  regain  the  possession  thereof  by 

^^9  unless  he  were  put  to  a  necessity  of  bringing  his 

^<oti,  by  having  neglected  to  re-enter  in  due  time." 

'•    dirwoodf  in  his  edition  (^),  questions  this  general 

^^irine :  but  the  subsequent  proposition  seems  clearly 

fci^  correct  (g) ;  that  in  an  action  under  statute  for  a 

^ible  entry,  "  if  the  defendant  make  himself  a  title 

^^c^L  is  found  for  him,  he  shall  be  dismissed  without 

y  enquiry  concerning  the  force,"  ^^  howsoever  he  may 


(a)  8  T.  11.357.  (b)  P.  364. 

(c)  ^B.^  AtL  307.  {d)  7th  cd.,  B.  i.  c.  64. 

(e)  1  Hawk.  P.  C.  (by  Ciinvood),  495.  note  (1> 

(g)  2  Hawk.  P.  a  29.  7th  ed.,  B.  i.  c.  64.  S.S.J 


he  has  made  a  forcible  entry,  or  committed 
violence  for  which  a  prosecution  lies.  Nev 
land  [e)  may  be  cited  as  shewing  that  a  land 
in  a  civil  action,  justify  re-entering,  of  his  0¥ 
upon  a  tenant  whose  term  has  expired ;  but 
there  were  not  unanimous,  Coltman  J.  expres 
strongly  in  favour  of  the  defendants'  right  tc 
civil  action ;  and  the  case  was  in  some  res{ 
guishable  from  this.  The  defendant,  then 
present  case  might  enter  to  abate  the  nuL 
the  circumstances  stated  in  the  replication,  a 
the  plaintiff's  family  were  on  the  premise 
being  done  to  the  person  of  any  individual. 
The  replication  to  plea  6  is  bad,  first, 
does  not  shew  that  Hawe^  at  the  time  of 
grant  to  the  plaintiff^  had  any  right  in  tl 
Secondly,  if  he  was  a  commoner,  and,  as 
give  the  licence  relied  upon  (which  is  question 
v.  Butler  {g) ),  the  licence  ought  to  have  been 
deed,  since  it  is  supposed  that  a  freehold  ini 
land  passed ;  Monk  v.  Butler  {g)^  Hewlins  v.  i 
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WaiUtv.  Harruon  (a),  and  Wo(kl  v.  Leadbitter  (6),  where   Quwv't  Bench. 
pveoeding  cases  are  discussed  and  explained,  and  the 
authority  of  Tayler  v.  Waters  (c)  is  denied.     That  being        ^^""^^ 
8o»  the  replication  ought  to  have  shewn  that  there  was      Fitxhowk. 
a  deed,  and  made  profert  of  it.     {(yMalley,  contra,  ad* 
nutted  this  to  be  so,  provided  a  deed  were  necessary.] 
Further,  the  right  of  soil  is  distinct  from  the  right  of 
eommon,  Com.  Dig.  Common  (H) ;  and  the  replication 
does  not  shew  that  Hatxie  had  any  interest  in  the  common, 
<Hr  that  such  interest  passed  from  him  to  the  plaintiff. 
^ad  again,  even  if  that  were  otherwise,  the  parol  licence 
(assuming  such  licence  to  be  valid)  would  have  deter- 
mined when  Howe  died  and  the  land  vested  in  another ; 
ffi^Uis  V.  Harrison  {a).     Such  a  licence,  though  acted 
upon,  was  revocable.  Cocker  v.  Cawper  (d),  and  was  re- 
rok^i  by  the  change  of  proprietors. 

CJ^MaUey^  contra.  The  replication  to  plea  1  is  good. 
1^^  claim  by  a  commoner  to  enter  upon  a  dwelling 
house,  as  appears  to  have  been  done  in  this  case,  is  un« 
pv^ocdented.  First,  the  right  to  abate  is  not  clearly 
•'^^^n.  Secondly,  the  right  could  not  be  exercised  on 
a  duelling  house  occupied  by  a  family,  without  notice 
^  them.  Thirdly,  the  right,  if  it  existed,  being  ex- 
^'^i^ised  in  a  violent  maimer,  was  unlawfully  exercised. 

A^batement,"  as  Ej/re  C  J.  observes,  in  Kirbt/  v.  Sad-- 
8**>iae  (e)y  **  ought  to  be  allowed  in  very  few  cases ;  for 
^*^  abator  is  judge  in  his  own  cause."  And,  as  appears 
^m  the  same  case,  and  from  Sadgrove  v.  Kirly{g)  in 


(a)  4  3/:  j-  YF.  538.  (b)  13  M.  ^  W.  838. 

(c)  7  Tauni.  374. 

(d)  lCf9.M.fflL  418.,  S.  C.  57y.  103. 

(0  I  B.4;  P.  13.  18.  (g)  6  T.  Ms  489. 


these  pleadings.  The  dictum  of  Haxokins^ 
mon  law  a  party  might  retake  possession 
land  by  force,  was  treated  as  doubtful  by  ] 
in  Rex  v.  Wilson  (a).  And  in  none  of  the  c 
retaking  without  authority  of  law  has  beei 
fiable  was  there  a  real  forcible  entry.  Ii 
Met/nioii  (b)  the  premises  were  locked  up 
after  expiration  of  a  notice  to  quit.  0\ 
hand,  in  Hillary  v.  Gay  (c),  where  a  notice 
expired,  but  the  tenant's  family  remained 
miSes,  and  the  landlord  turned  them  out, 
hurst  C.  B.  held  that,  on  that  ground,  the  < 
tinguishable  from  Turner  v.  Mexpnoit  (6),  anc 
trespass  not  justifiable.  Lord  Kcnyon  and 
when  they  maintained,  in  Taylor  v.  Cole{ 
entry  and  expulsion  by  the  party  entitled  n 
tified  in  a  civil  action,  expressly  guarded  ag] 
plication  of  that  doctrine  to  a  case  in  wb 
violence  is  used.  In  Taunton  v.  Costar  (e),  an 
V.  Butcher  {g),  which  was  a  similar  case,  tl 
entry  with  violence  to  any  person.  And  ir 
it  was  considered  a  material  question,  wheth< 
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tcii on  of  trespass  maintainable.     [^IVighiman  J.  Can  the   Queen's  Bench. 

repilication,  here,  that  the  defendant  "  widi  force  and * 

Bttns,  and  with  a  strong  hand  and  in  a  violent  manner,  Vi^^ 

broke  and  entered,"  make  that  a  trespass  which  did  not      F*"howi. 
appear  to  be  so  before?]     It  shews  that  the  act  done 
vas  an  offence  within   the  statutes  of  forcible  entry. 
[fFighiman  J.  Ought  not  the  plaintiff  to  have  new  as« 
tiyi^ed,  as  is  suggested  by  BuUcr  J.  in  Taylor  v.  Cole  (a)?] 
The  replication  here  is  like  a  replication  of  abuse.    The 
plaintiff  says  that,  if  the  defendant  had  a  right  to  abate 
the    alleged  nuisance,  he  had  no  right  to  do  it  with 
violence  and  a  strong  hand.     \Wigldmani.  If  the  plain- 
tiff' had  at  once  demurred  to  the  first  plea,  would  it  have 
been  maintainable  or  not?]     It  might  depend  upon  the 
question  whether  or  not  the  allegations  unanswered  in 
the  plea  were  introduced  prematurely  in  the  declaration. 
But  the  plaintiff,  in  replying,  was  at  liberty  to  answer 
the  plea  as  if  those  allegations  in  the  first  count,  which 
dcKlote  criminal  violence,  had  been  mere  matter  of  ag- 
ff^vation,  and  to  reply  the   illegal  violence   and  the 
presence  of  the  plaintiff's  family  as  facts  excluding  the 
"^'^nce  offered  by  the  plea.     It  must  then  be  deter- 
nJin^^  upon  the  matter  appearing  by  the  whole  record, 
^'^^ther  the  defendant  exercised  a  right  of  abating  in  a 
°^*^ner  forbidden  by  the  statutes.     And  on  this  point 
^^^dmy  Y.  Gay{b)  and  Newton  v.  Harland{c)  are  de- 
^'•^'^re.    The  words,  "  with  a  strong  hand,"  of  themselves 
"''^t^fortundue  force,  and  differ  in  this  respect  from  the 
^^^^mon  words  **  vi  et  armis."      Such  was  the  opinion 
^    -^Mmrence  J.  in  TUx  v.  Wilson  (d).     It  is  sufficient, 
"^'^v-ever,  that  the  replication  here  states  the  trespasses 

(a)  3  21  JJ.  297.  (6)  6  Car,  $•  P,  284. 

(c)  1  J/,  j*  G.  644.  (</}  8  T.  H.  362. 


nuisance  without  legal  process,  but  not  £ 
breaking  the  peace  by  a  personal  collision, 
these  subjects  may  be  collected  from  2  i 
jDiWrm,  (B)  (F)  (i),   Sunholf  x.  Aybrd(c) 
V.  Renisoji  (d).     [Lord  Denman  C  J.     Id 
the   act  was  a  direct   trespass  to  the   pe: 
judgments  of  the  Court  maintain  the  gem 
now  contended  for.     Whether  the  want  of 
be  apparent  on  the  plea  or  on  the  whole 
replication,  the  plaintiff  is  entitled  to  judg 
point.     [Patteson^  J.     The  second  count  d 
that  the  plaintiff's  family  were  in  the  house 
plea  admits  that  the  defendant  pulled  down 
house,  and,  in  so  doing,  did  necessarily 
out  and  remove  the  plaintiff  and  his  said 
the  possession  and  occupation "  of  it.     If 
only  that  the  family  were  kept  out,  the  reqi 
tion  is  certainly  not  made ;  but  the  words  c 
more :  and  expelling,  in  the  sense  of  merel; 
from  entrance,  does  not  apply  where  the 
ceased  to  exist. 

As  to  the  replication  to  plea  6 :  assumi 
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ttgument  founded  on   Wallis  v.  Harrison  (a)   is  that   Qvee^rs  Bench. 

Ha^we  might  have  revoked  the  licence  granted  to  ihe  ^ ! 

plaintiflF  by  conveying  the  land .  to  some  one  else,  and        i*«»»^ 
that,  consequently,  it  was  revoked  when  the  land  de-      F'Tanowr. 
volved   upon  the  defendant      But  here   the   licence, 
tlioagh  by  parol,  was  not  revocable.     Wood  v.  Lead' 
Utier  (6)  and  other  cases,  shewing  that  a  party  cannot 
grant  licence  to  have  an  easement  over  his  land  without 
deed,  are  not  disputed.     But  this  was  not  the  granting 
of  an  easement  over  Haw^s   land;   for   it  does   not 
appear  that  either  Howe  or  the  plaintiff  had  any  hiter- 
cat    in  the  soil  of  the  close :   it  was  merely  the  relin- 
qaisliinent  of  a  right  which  Howe  enjoyed  over  a  ffar- 
tkalar  subject  matter,  not  land.    And,  where  the  licence 
u  for  an  easement  which  is  not  to  be  enjoyed  on  the 
licei:isor'8  land,  the*  grant  need  not  be  by  deed.     This 
distinction    is    borne   out  by    Winter  v.  BrockweH{c\ 
I^gS'f^  V.  Inge  (of),  and  the  cases,  generally,  on  the 
ro^ject  of  such  grants ;   it  seems  to  be  recognized  on 
'^oth    sides   in   argument  in    Bridges  v.    Blanchard  {e\ 
ukI    also    to   be   contemplated  in  Gale  on  Easements^ 
P*  So  (part  1.  c  3.  s.  !•),  where  it  is  said  that  a  parol 
licence  ^^  may  work  the  extinguishment  of  an  existing 
^^setnent  —  as  where  permission  is  given  to  a  man  to 
^'^^t  something  on  his  own  land  which  is  incompatible 
^ith  the  continuance  of  some  easement  over  it,  to  which 
^^  licencer  was  entitled."    Harvey  v.  Reynolds  (g)  much 
'^^mbles  the  present  case:   there   the  plaintiff,  who 
^^  entitled  to  common  in  respect  of  a  messuage  and 
^xid,  declared  against  the  defendant  for  building  on 

(a)  4  Af.  4f  jr. '538.  (fi)  13  J£.  cj  W,  838. 

(e)  8  EoMt^  308.  (d)  7  Bing,  682. 

(e)  1  ^  jr  E,  536.  {g)  12  Prior,  724. 
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Volume  Fill,   the  common,  but  was  nonsuited  on  evidence  shewitf 

|__  a  parol  consent  to  the  encroachment ;  and  the  Court  « 

Exchequer  discharged  a  rule  for  setting  aside  the  noi 
suit.  The  replication  here  states  that  the  plaioti^  i 
pursuance  of  the  licence,  built  the  dwelling  house;  u 
all  the  cases  recognize  the  principle  that  a  licent 
executed  is  not  to  be  revoked :  JVood  v.  Leadbitter  [i 
aifords  no  exception.  And,  as  to  the  question  what 
or  is  not  execution  oF  a  licence,  there  is  a  clear  di 
tinction.  If  the  licence  only  enables  a  party  to  i 
single  acts,  as  to  go  upon  land,  from  time  to  tim 
when  he  has  occasion,  there  is  not,  at  any  time,  sm 
an  execution  of  the  licence  as  prevents  its  being  n 
voked.  But,  if  it  be  executed  by  some  act  of  such 
nature  that,  when  it  is  done,  the  party  could  not,  c 
revocation  of  the  licence,  be  replaced  in  the  situatk 
he  was  in  before,  as  where  he  has  built  a  house,  tl 
licence  is  not  revocable.  Wallis  v.  Harrison  (b)  is 
case  of  the  former  kind.  The  distinction  is  exemplific 
by  JVood  V.  Mmdey  (r).  Mason  v.  Hill  (rf)  and  Hara 
V.  Reynolds  {e).  If  the  plaintiff's  ri<^ht,  under  tl 
licence,  was  even  doubtful,  Kirbij  v,  Sadgrove  (g)  she« 
that  the  defendant  ought  not  to  try  such  a  question  b 
the  summary  course  of  abating. 


Gunnings  in  reply.  As  to  the  observation  that  th 
plaintifl  's  family  were  on  the  jiremises  and  had  no  notic« 
the  averments  as  to  the  lamity  in  the  declaration  m 
mere  matter  of  aggravation,  and  the  defendant  was  nc 
called  upon  to  answer  them  at  all ;  note  (3)  to  Etnl  g 


(a)   13  M,  ij  W.  838. 
(<r)  1 1  A.  tj  E.  34. 
(e)  12  Price,  724. 


(A)  4  M,  i  Jr.  55$. 
id)  5  B.^Jd,  1. 
(i)  1  A  cj  P.  13. 
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Wawuhesier  v.  Vale  (a).  [Lord  Denman  C.  J.  It  is  not 
illeged  that  the  defendant  knew  whether  any  person 
was  on  the  premises  or  not.]  Kirby  v.  Sadgrave  {b) 
decides  only  that  a  commoner  must  not  prejudice  the 
lord's  right  in  the  soil  for  the  purpose  of  removing 
tomething  which  may  be  an  injury  to  his  own  right 
of  common.  Collins  v.  Itenison  (c)  was  a  case  of  direct 
injur}'  to  the  person ;  and,  if  the  party  injured  was 
trespassing  on  the  defendant's  premises,  the  act  done 
(throwing  him  down  from  a  ladder  which  he  had  placed 
there)  was  not  calculated  to  remove  him  from  the 
iremises.  Storey  v.  Robinson  (d),  where  the  horse  was 
listrained  damage  feasant  while  ridden  by  the  plaintiff, 
ras  also  a  case  of  direct  violence  against  the  person. 
rhia  case,  and  Field  v.  Adames{e)  and  Sunbolf  v. 
^ifi^^d^)^  proceeded  upon  the  principle  since  af- 
Gnaed  in  Newton  v.  Harland{h),  but  do  not  aflfect 
die  present  case.  And  the  objection  to  summary 
pv^^^cess  as  tending  to  personal  collision  is  regarded 
Jtrictly  by  the  Courts,  as  appears  from  Bunch  v. 
^^f^ington  (j)  and  Wagstaff  v.  Clack  (k).  The  general 
tothority  of  a  commoner  to  abate  inclosures  which 
Mlerlere  with  his  right  is  confirmed  by  Arlett  v.  Ellis  (/). 
•**  to  the  alleged  license  from  Howe ;  Winter  v.  Brock" 
^  (i»)   and  Liggins  v.  Inge  («),   where  the  licensor 


(6)  1  A  ^  P.  IS. 
(rf)  6  r.  21.  138. 
te)  S  Jl/.  §•  W.  348. 
{%)  1  Q.  B,  679. 
The  statement  is  as  follows. 


QueerCs  Bench, 
1846. 

PlRRT 
T, 

FlTIHOWK. 


1  WfM.  Sound.  28  c.  6th  ed. 

^•yer't  Rep,  138. 

±2  A,  i  E,  649. 

lA/.  ^^.644. 

S  HarritofCt  Digest,  2468.  3d  ed. 

may  be  distrained  damage  feasant,  although  he  is  led  by  a 
'•"**^  at  the  time.*'  Wagstaff  v.  Clack,  Cambridge  Summer  Assizes,  1826. 
US. 

W  •?  ir.  t  C.  346.  (m)  8  East,  308. 

l*>  7irmg.682. 

Vol.  VIII.  N.  s.  3  F 
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Volume  viiL    merely  assented   to  the  doing  of  something  on  the 

'        licensee's  own  land,  bear  no  analogy  to  this  case,  where 

the  soil  affected  by  the  license  was  not  How^Sf  and  doa 
not  appear  to  have  been  that  of  his  licensee.  In  Hang 
V.  Reynolds  (a)  neither  party  had  any  property  in  the 
soil ;  the  Court  appears  to  have  thought  that  a  liocDie 
by  deed  was  not  necessary,  and  that  the  plaintiff's  con* 
duct  was  a  virtual  assent  to  the  defendant's  encrotdn 
nient.  That  case,  if  rightly  decided,  does  not  goven 
the  present,  where  no  act  implying  assent  has  been  done 
by  the  defendant.  IVood  v.  Matdey  (b)  also  diffisrs  o- 
sentially  in  its  circumstances  from  the  present  case. 

Cur.aio.vttL 


Lord  Denman  C.  J.,  in  this  term  (M^  7th),  ddifcid 
the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  breaking  and  ellte^ 
ing  the  dwelling  house  of  the  plaintiff  in  which  he  and 
his  family  were  inhabiting  and  actually  present  at  the 
time,  and  pulling  down  and  demolishing  it.  There  m 
a  second  count  for  an  expulsion  of  the  plaintiff  and  his 
family.  (His  Lordship  then  stated  the  material  parttef 
the  subsequent  pleadings,  and  continued  as  follows.) 

With  respect  to  the  replications  to  the  three  plets  to 
the  first  count,  it  is  to  be  observed  that  the  only  addi* 
tion  they  make  to  the  statement  in  the  declaratioo  i^ 
that  the  defendant  <'  with  a  strong  hand  and  in  a  vioktf 
manner"  broke  and  entered  the  house  and  comoitted 
the  trespass. 

The  question  substantially  turns  upon  the  validity  of 
the  pleas  ;  for  the  replications  do  not  state  that  the  de- 


(a)  12  2Vice,724. 


(6)  nA.t^^ 
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fendant  used  more  force  than  was  necessary,  or  that  he  0^*^^"*  ^^nch. 

came  anned  or  with  numbers  of  people,  or  used  threats  1 

or  menaces;  and  the  allegation,  that  the  defendant  with        ^"" 
t  strong  hand  and  in  a  violent  manner  committed  the      F«*how«. 
teqpasseS)  does  not  really  alter  his  case  as  staled  in  the 
declaration,  or  carry  it  farther  and  convert  that  into  a 
titspass  which  would  not  otherwise  be  a  trespass. 

In  order  to  determine  the  validity  of  the  pleas,  it  is  to 

be  considered  whether  the  defendant  could  lawfully  pull 

donrjn  the  defendant's  dwelling  house  (he  and  his  family 

beui^  in  it  at  the  time)  because  it  had  been  wrongfully 

^feo^ed  upon  a  place  over  which  the  defendant  had  a 

rigbt:  of  common,  and  which  right  was  wrongfully  iu' 

f^^ed  by  the  erection  of  the  house. 

X^ere  is  no  doubt,  as  a  general  rule,  that  a  person 

who    is  injured  by  a  private  nuisance  may  abate  it     In 

tfe«*^«/5  Centuries^  260  (a),  Penruddock^s  Case  (i),  and 

iKm«Y  ▼.  Hayooard  (c),  it  is  said  that,  if  a  house  be 

CMC^t^  to  the  nuisance  of  another,  it  may  be  abated, 

but    tliat  no  more  is  to  be  pulled  down  than  b  neces- 

wry9  and,  therefore,  if  part  only  of  the  house  be  a 

nuisance,  that  part  only  shall  be  pulled  down.     In  the 

case  of  Rex  v.  Bosewell  {d)^  which  was  much  relied  upon 

m  the  argument,  the  Court  held,  in  conformity  with  the 

wer  authorities,  that,  if  a  person  builds  a  house  so  near 

^  of  another  that  it  stops  his  lights  or  shoots  water 

^"Poti  his  house,  the  person  injured  may  enter  upon  the 

^'"'tier's  soil  and  pull  it  down.    The  case  of  a  commoner 

^  within  the  general  rule ;  and,  if  there  be  any  erection 

^pOQ  the  place  over  which  he  has  the  right,  and  which 


(a)  Cent.  6.  Case  57.  (6)  5  Bep.  1006. 

(0  1  (  r.)  Jonef,  221,  222.  {d)  2  SaUc.  459. 

3  F  2 


person  be  in  at  the  time,  may  be  justified 
the  pulling  down  a  barn  or  any  other  build 

In  this  case^  however,  the  declaration 
leges  that  the  plaintiff  and  his  family  were 
at  the  time  when  it  was  pulled  down ;  and  t1 
whether  that  circumstance  renders  the  p 
unlawAiL  No  express  authority  on  this  | 
found :  but  it  is  said  that  the  law  respectii 
in  which,  as  in  the  abatement  of  a  nuisan< 
injured  takes  the  remedy  into  his  own  ham 
analogy  by  which  we  ought  to  be  guide 
certainly  forbids  the  distraining  a  horse  on 
is  riding,  or  tools  which  he  is  using,  on  ac 
imminent  risk  of  a  breach  of  the  peace  ta 
such  a  distress  be  made.  Surely  the  risk  o 
the  peace  is  much  more  imminent  in  the  ca 
down  a  house  in  which  persons  actually  arc 
It  is  obvious  that  the  act  done  is,  under  \ 
stances,  probably  dangerous  to  human  lifi 
lated  in  the  highest  degree  to  excite  violenc 
of  the  peace.  The  law  will  not  permit 
pursue  his  remedy  at  such  risks:   and  1 
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sk  of  it  Is  sufficiently  shewn  by  the  averment  in  the   Queen's  Bench. 

scrlaration  that  the  plaintiff  was  in  his  own  house  at  '___ 

1^  time  when  the  defendant  committed  the  act  com-        Pbkkt 

T, 

lained  of,  Fitzhowi. 

It  was  argued  that  the  plea  contains  no  averment  of 
lotice  to  the  plaintiff,  or  demand  that  he  would  himself 
bate  the  nuisance :  but  we  do  not  think  it  necessary  to 
ay  any  thing  on  that  head,  our  opinion  being  that,  for 
lie  reasons  already  given,  the  three  pleas  to  the  first 
ount  are  insufficient,  and  that  the  plaintiff  is  entitled  to 
icl^^ent  on  the  demurrer  to  the  replications  to  those 
leas. 

^^^ith  respect  to  the  replication  to  the  sixth  plea  to 
le  second  count :  the  plaintiff,  admitting  the  facts  stated 
I  tJie  plea,  says  that  a  former  owner  of  the  defendant's 
lessuage  gave  the  plaintiff  leave  to  build  the  house, 
e'vcral  objections  are  made  to  this  replication,  the 
rincipal  being  that  the  former  owner  had  no  right  to 
i^e  such  permission,  to  be  exercised  in  alieno  solo,  and 
>&^  the  licence,  not  being  stated  to  be  by  deed,  would 
0  inoperative  to  bind  the  defendant,  if  even  it  would 
i^d  the  party  who  gave  it.  The  cases  of  Winter  v. 
^^^dbaoell  (a)  and  Harvey  v.  Reynolds  {b)  were  relied  upon 
^  tlie  part  of  the  plaintiff.  The  latter  case  was  most 
^  point,  as  it  was  the  case  of  one  commoner  giving 
"i^iice  to  another  to  make  an  encroachment  upon  the 
c^^mon,  which  licence  was  pleaded  to  an  action  on 
^  case  for  a  disturbance  of  the  plaintiff's  right  of 
^nimon. 

It  is  not  necessary  to  consider  what  the  effect  of  a 
P^rol  licence  would  be  against  the  person  granting  it; 

(a)  8  Eut,  SOS.  (6)  12  Price,  724. 
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for  it  is  here  pleaded  against  a  subsequent  owner  in  fee, 
as  running  with  land  and  binding  the  inheritance. 

In  Winter  Y.  BrockmeU  (a)  and  Harvof  v.  UnpuMiifi) 
the  licence  was  set  up  against  the  party  who  gave  it;  but 
we  are  not  aware  of  any  case  in  which  it  has  been  held 
that  such  a  parol  licence  would  bind  the  inheritance  and 
run  with  the  land.  On  the  contrary,  it  is  laid  down  in 
Sheppard's  Touchstone^  231,  that  ^*  licence,  or  liberal 
cannot  be  created  and  annexed  to  an  estate  of  inherit* 
ance  or  freehold  without  deed."  In  Monky.  jBHf&r(c) 
it  was  held  that  a  licence  by  a  commoner  most  be  by 
deed  ;  and  the  same  opinion  was  expressed  by  the  Cooit 
in  Hoskins  v.  Robins  {d).  The  right  claimed  by  the 
plaintiff  in  the  present  case  as  against  the  defendant  is 
for  a  freehold  interest,  if  any,  which  could  only  pass  bj 
deed. 

Upon  this  point  the  case  of  Hetdins  v.  Shippam  (e)  is 
a  leading  authority,  in  which  all  the  cases  upon  the 
subject  are  considered  and  in  which  it  was  so  decided. 

We  are  therefore  of  opinion  that  the  replicatioa  to 
the  sixth  plea  to  the  last  count  is  bad ;  and  are  therefore 
to  consider  whether  that  plea  itself  is  good.  It  justifies 
the  expelling,  putting  out  and  removing  the  plaintif 
and  his  family  from  the  house,  and  also  the  taking  his 
goods  and  chattels  out  of  it  to  a  certain  distance,  by  the 
same  right  of  common,  and  avers  that  for  that  purpose 
the  defendant  pulled  down  the  house,  and  in  so  dchg 
necessarily  and  unavoidably  expelled  and  put  oat  the 
plaintiff;  which  justification  is  not  good,  according  to 
what  we  have  already  said,  if  an  actual  expulsion  of  them 


(a)  8  Easty  SOB. 
(c)  Cro,  Jac.  574. 
(tf)  SB.fC  281. 


(6)  12  Priee,  724. 
id)  8&nm(<.S23.SS8. 
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orce  at  the  time  is  intended.     The  words  <<  ejected,''   Qwen*s  Bench. 

pelled,"  ** put  out,"  and  "removed"  may  be  said ^*.^!__ 

le  satisfied,  under  some  circumstances,  by  proof  ^**" 
the  house  was  destroyed  in  their  absence,  and  by  Fitihowk. 
being  prevented  from  returning  to  it  and  re^nter- 
because  on  attempting  to  do  so  they  found  that  it 
i^  no  longer  as  a  habitable  house.  But,  in  the 
at  case,  looking  at  the  language  of  the  plea  itself, 
v^ould  be  a  forced  construction;  and  the  natural 
LBg  of  the  words  is  that  the  pulling  down  and  ex- 
pg  were  contemporaneous.  If  so,  the  same  argu- 
that  have  been  held  fatal  to  the  first  set  of  pleas 
I«o  prove  this  to  be  bad  in  law. 

Judgment  for  plaintiff. 


BoDLBY  against  Reynolds.  Jj^iL 

i*OVER    for  goods  and  chattels,   to  wit   ten   saws.    In  trover,  da- 
mages may  be 

Xen  planes,  &c.   (other  carpenter's  tools).     After  given  in  respect 
;ing  the  conversion,  the  declaration  proceeded  a9  damage,  besides 
>^s.      "  By  means  whereof  the  plaintiff  was  pre-    J^g  ^n. 
ted  from  working  at  his  trade  of  a  carpenter  for  a  ^p^J.^  '^mage 
g  time,  to  wit  from  thence  hitherto,  the  said  goods  ^  ^^  l"^***® 
L  chattels  beine:  the  working  tools  and  implements      At  where,  in 

o  o  r  trorer  for  car- 

rade  of  the  plaintiff;  and  was  and  is,  by  means  of  penter's  tools, 

special  damage 

premises,  greatly  impoverished.     To  the  plaintiff's  was  laid  in  re- 

^  193  a  spect  of  the 

lage  of  100^"  &C  pUintiff;  a  car- 

lea  :  Not  guilty.     Issue  thereon.  ^^^Sm 

)n  the  trial,  before  Lord  Denman  C.  J.,  at  the  Lon-  ^o'>^»ng- 
sittings  after  last  term,  a  verdict  was  found  for  the 
intiff.     It  appeared  that  the  value  of  the  goods  taken 
3  F  4 
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was  lOZ.:  but  some  proof  was  given  that  the  plaintiff 
had  suffered  hindrance  in  his  work  from  want  of  the 
tools ;  and  the  Lord  Chief  Justice  told  the  jury  thai 
they  might,  if  they  thought  right,  give  damages  As€ 
for  the  detaining.  The  jury  found  20/.  damages. 
In  this  term  {a% 


AUen  Serjt.  moved  for  a  new  trial,  or  that  the  di 
mages  might  be  reduced  to  10/.  The  gist  of  the  actioi 
is  conversion :  till  that  lias  taken  place  no  damage  / 
suffered :  the  measure  therefore  of  the  damages  is  tb« 
value  of  what  is  converted.  That  was  laid  down  b^ 
Pollock  C.  B.,  in  a  late  case,  at  Nisi  Prius.  Tlie  \wm 
guage  of  Tindal  C.  J.  in  Moon  v.  Raphael  {b)  points  U^ 
the  same  doctrine.  [Patteson  3.  referred  to  Dms^ 
Oswell  (c).] 


Lord  Denman  C.  J.    We  will  confer  with  the  otb^ 
Judges. 

Cur.  adv.  n^ 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  the  teiv 
{April  21st)9  delivered  the  judgment  of  the  Court. 

In  this  case  we  think  there  should  be  no  rule.  TlZ 
Lord  Chief  Baron,  to  whom  we  have  spoken,  says  thaHl 
must  have  been  misunderstood.  Where  special  daoK^ 
is  laid  and  proved,  there  can  be  no  reason  for  roeasaT:a 
the  damages  by  the  value  of  the  chattel  converted* 

Rule  refusd 

(a)  Jpril  17th.     Before  Lord  Detmm  C  J«,  PaUemmt  ffUlkm  mi 
Wightman  Js. 
(6)  2  New  Co.  3ia  (c)  7  C.  ^  P.  804. 
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asoN  and  Another  against  Brightman  and  ^^^y* 
Others. 

KB  Bold  and  Another  against  Rotheram. 

iSE  were  special  cases  for  the  opinion  of  the  Assumpsit  on  a 

,  policy  of  in- 

OUrt.      In  surance  on 

goods,  at  and 
^^  -^  from  Liver- 

OliVERSON  V.  BrIGHTMAN  pool  to  JLinrtn, 

Hong  ITong, 
e  was  stated  as  follows  {a).  Macao,  Camon 

&c.,  or  all  or 

I  action  was  brought  on  a  policy  of  insurance  *ny  o^^er  port 

or  poru,  place 

],  by  and  in  the  names  of  the  plaintiffs  as  agentSj  or  places,  in 

China,  the  EaU 
Indies,  and  the 
ind  0una  seas,  the  Gulpfi  of  Siam  or'  seas  adjacent,  particularly  Manilla  and 
V,  backwards  and  forwards  &c.,  with  leave  to  transship  or  rethip  the  goods  on  board 
i  or  any  other  vessel  or  vessels,  and  from  such  other  vessel  &c.,  to  any  other  vessel 
'  off  Singapore,  ManUla,  Macao  Sec,  or  elsewhere  in  tlie  Canton  river,  or  on  the  coast 
,  or  in  the  China  seas  or  Gulph  of  Siam,  or  seas  adjacent,  for  Canton,  Manilla,  Singa^ 
iny  other  of  the  ports  or  places  aforesaid,  and  with  leave  for  the  ship  named,  or 
'  vessel  |rc.  on  board  which  the  goods  might  have  been  transshipped,  to  proceed  from  any 
,  in  China,  the  China  seas  or  seas  adjacent,  particularly  the  before  mentioned  places^ 
her  ports  or  places  in  China,  the  East  Indies,  or  the  Indian  or  China  seas  or  seas 
and  discharge  the  goods  at  any  or  all  of  tlie  said  places,  or  remain  at  the  same  until 
be  deemed  expedient  to  proceed  to  the  port  or  place  of  discharge :  continuing  the  risk 
and  water  until  the  goods  shouldbe  arrived  at  their  final  port  of  destination,  and  in- 
all  risk  of  boats  &c.,  and  of  transshipment  as  al)ove  mentioned.  Premium 
is^  to  return  50».  per  cent,  if  the  vessel  discharged  at  Manilla  direct  or  at  a  port  in 
the  usual  course,  the  port  being  open,  or  60i.  per  cent,  if  she  discharged  at 
t  direct.  The  count  alleged  a  loss  by  perils  of  the  seas  before  the  goods  were 
t  their  final  place  of  destination. 

That  the  ship  arrived  at  Hong  Kong  on  the  coast  of  China,  and  that,  while  she  lay 
r  reason  that  she  could  not  safely  proceed  to  any  usual  port  or  place  of  discharge 
f  it  was  agreed  by  the  agents  of  the  assured  that  the  goods  should  be  finally  dis- 
at  Hong  Kong,  and  thereupon  they  were  by  the  said  agents  discharge  out  of  the 
>  into  another  ship,  being  a  receiving  ship  appointed  by  thein  as  a  warehouse  for 
I  and  storing  the  said  goods :  that  Hong  Kong,  then  and  before  the  alleged  loss, 
iie  final  place  of  destination,  and  the  goods,  before  such  loss,  were  finally  discharged 
ly  landed  at  such  final  place  of  destination. 

cation :  That  the  goods  were  not,  before  the  loss,  discharged  and  safely  landed  at 
il  place  of  destination,  in  manner  and  form  &c.     Issue  thereon, 
leared  in  evidence  that  the  ship  named  (the  Penang)  sailed  on  the  voyage  insured, 
with  a  storm  which  damaged  the  ship  and  goods,  not,  however,  rendering  the  ship 
rthy.     She  arrived  at  Macao  in  June  1841.     There  was  no  market  for  goods  at 

)  A  few  particulars  not  material  to  the  report  are  omitted. 
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in  C/iina  in  the  usual  course,  the  port  being  open,  or 
605.  per  cent,  if  she  discharged  at  Singajxh-e  direct 

The  declaration  further  alleged  that  the  General 
Maritime  Insurance  Compary  became  insurers  for 
4000/.  That  tlie  vessel  with  the  goods  insured  on 
board  set  sail  from  Liverpool  on  1st  Naoember^  184(^ 
towards  China^  and,  on  27th  Jtme^  1841,  arrived  at  or 
near  Hong  Kong  on  the  coast  of  China  >  and  that,  after- 
wards and  before  the  goods  were  landed  at  their  SdhI 
place  of  destination,  and  during  the  continuance  of  the 
risk  in  the  policy,  the  goods  were  by  the  perils  of  the 
sea  totally  lost,  and  never  were  safely  landed  at  thar 
final  place  of  destination.  The  declaration  also  con- 
tained counts  for  money  had  and  received,  and  upon  an 
account  stated.     The  defendants  pleaded  : 

1.  To  the  1st  count.    That  the  goods  were  not  b^ 
the  perils  of  the  sea  lost  to  the  plaintiffs,  in  manner  a:^^ 
form  &c. 

2.  To  the  1st  count.      That,  after  the  ship  sail  ^^ 
from  Liverpool  on  ^the  said  voyage,  to  wit  on  22d 
1841,  the  said   ship   with   the  said   goods   and 
chandize  on  board  thereof  safely  arrived  at  a  cert^^^**^ 
place  on  the  coast  of  Chvia^  to  wit  at  Hong  Kong^  a  -^^ 
that,  whilst  the  said  vessel  was  lying  at  Hong  *c^^*^ 
aforesaid,  and  before  the  said  alleged  loss  of  the  s^^^^ 
goods  &c.,  to  wit  on  the  day  and  year  last  aforesa-*^^*^ 
by  reason  that  the  said  ship  could  not  safely  proceed    ^^  ^ 
any  usual  port  or  place  of  discharge  in  China^  it  m^^^^ 
agreed  and  determined  by  the  agents  of  the  assur^^^ 
that  the  goods  &c.  should  be  finally  discharged  at  Ha     -^^ 
Kong  aforesaid ;  and  thereupon  afterwards,  to  wit         ^ 
&c.,  at  Hong  Kong  aforesaid,  the  said  goods  &c.  vfm^re 
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tcsfaip  the  interest  insured  by  the  said  policy  on  board    Qt<«m*s  Bendu 

1846* 
the  nine  or  any  other  vessel  or  vessels  of  any  flog,  and *_  _ 

from  such  other  vessel  or  vessels  to  any  other  vessel  or      Ouversok 
vwels,  at  or  off  Singapore,  Manilla^  Macao,  Lintin^    Buqiitmak. 
^omjpoa  or  elsewhere  in  the  Canton  river,  or  on  the 
coast  of  China,  or  in  the  China  seas,  or  the  Gulph  of 
Siam  or  seas  adjacent,  all  or  any,  for  Canton,  Manilla, 
SingatjMtre  or  any  other  of  the  ports  or  places  aforesaid, 
and  vrith  leave  for  the  ship  named  in  the  said  policy,  or 
any  other  vessel  or  vessels  on  board  of  which  the  in- 
terest might  have   been   transshipped  as  above  men- 
ticmed,  to  proceed  from  any  port  or  ports,  place  or 
pbces  in  China,  the  China  seas  or  seas  adjacent,  par- 
'^^arly  the    before  mentioned   places,   to  any   other 
P^<t8  or  places  in  China,  the  East  Indies,  or  the  Indian 
^^  China  seas  or  seas  adjacent,  and  discharge  the  goods 
^  ^ny  or  all  of  the  said  places,  or  remain  at  the  same 
"^tal  it  should  be  deemed  expedient  to  proceed  to  the 
*^*^  or   place  of  discharge ;   and   with   leave  to  call, 
^t^ch,  stay  and  trade,  discharge,  take  in  (a)  exchange 
(^Ksds,  freight,  specie  and  passengers  at  all  or  any  ports, 
?^^*ts  and  places,  customary  or  not  customary,  on  this 
•*^«^  at,  and  beyond,  the  Cape  of  Good  Hope  ;  and  con- 

^Uning  the  risk  by  land  --  by  water  until  the  goods 

Bhoald  be  arrived  at  their  final  port  of  destination ;  and 
indoding  all  risk  of  boats  and  craft  and  of  transship- 
ffimt  from  vessel  to  vessel  as  above  mentioned,  including 
the  risk  of  craft  to  and  from  the  vessel.  The  subject 
insured  was  stated  to  be  50  bales,  and  100  trusses  in 
S5  bales;  goods  valued  at  5100/.  The  premium  in  the 
policy  was  5  guineas  per  cent,  to  return  50s.  per  cent. 

(a)  So  in  the  declaration. 
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if  the  vessel  discharged  at  Manilla  direct  or  at  a  port 
in  Cliina  in  the  usual  course,  the  port  being  open,  of 
605.  per  cent,  if  she  discharged  at  Singapore  direct 

The  declaration  further  alleged  that  the  Geruri 
Maritime  Insurance  Company  became  insurers  far 
4000/.  That  the  vessel  with  the  goods  insured  on 
board  set  sail  from  Liverpool  on  1st  November^  1840^ 
towards  China^  and,  on  27th  Juncj  1841,  arrived  at  or 
near  Hong  Kong  on  the  coast  of  China  ;  and  that,  afieN 
wards  and  before  the  goods  were  landed  at  their  final 
place  of  destination,  and  during  the  continuance  of  the 
risk  in  the  policy,  the  goods  were  by  the  perils  of  the 
sea  totally  lost,  and  never  were  safely  landed  at  their 
final  place  of  destination.  The  declaration  also  cod- 
tained  counts  for  money  had  and  received,  and  upon  an 
account  stated.     The  defendants  pleaded : 

1.  To  the  1st  count.  That  the  goods  were  not  bj 
the  perils  of  the  sea  lost  to  the  plaintiffs,  in  manner  and 
form  &c. 

2.  To  the  1st  count.      That,  after  the  ship  saHed 

from  Livetpool  on  ^the  said  voyage,  to  wit  on  22d  Jt/u^ 

1841,  the  said   ship   with   the  said   goods  and  Ine^ 

chandize  on  board  thereof  safely  arrived  at  a  certain 

place  on  the  coast  of  China^  to  wit  at  Hong  Kongy  and 

that,  whilst  the  said  vessel  was  lying  at  Hong  Ko^ 

aforesaid,  and  before  the  said  alleged  loss  of  the  said 

goods  &c.,  to  wit  on  the  day  and  year  last  aforesaidi 

by  reason  that  the  said  ship  could  not  safely  proceed  to 

any  usual  port  or  place  of  discharge  in  China^  it  wis 

agreed  and  determined  by  the  agents  of  the  assured 

that  the  goods  &c.  should  be  finally  discharged  at  Hofi 

Kong  aforesaid ;  and  thereupon  afterwards,  to  wit  oo 

&c.,  at  Hong  Kong  aforesaid,  the  said  goods  &c.  were 
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by  the  said  agents  of  the  assured  discliarged  out  of  the  Quten'$  BemA. 

«if  ship  called  the  Penang^  into  and  on  board  a  cer- * 

MD  other  ship  there,  to  wit  the  James  Laing^  the  said      Ouyirsou 

St  mentioned  vessel  then  being  a  receiving  ship  of  the    Briqhtmak. 

id  agents  of  the  assured,  appointed  and  then  used  by 

em  as  and  for  a  warehouse  for  receiving  and  storing 

le  said  goods  &c. ;  and  the  said  goods  &c.  were  then, 

nd  before  the  said  loss,  safely  discharged   into  and 

rtcoLTed  on  board  the  said  last  mentioned  ship  or  vessel 

u  auch  warehouse  of  the  said  goods  &c«      That  the 

^^  place  called  Hong  Kong  then  and  before  the  said 

'^''cged  loss  became  and  was  the  final  place  of  destina- 

iHUi  of  the  said  ship  called  the  Penangy  and  of  the  said 

P^^ods  &C.  in  the  first  count  mentioned,  and  the  said 

^'^ods  &c  then  and  before  the  said  alleged  loss  were 

^ally  discharged  and  safely  landed  at  their  final  place 

'    destbation,  to  wit  in  the  manner  aforesaid,  at  Hong 

^^9ig  aforesiud. 

S,  To  the  1st  count  That  the  said  ship,  in  the  pro* 
'^^^tition  of  the  said  voyage,  arrived  at  Hong  Kofig  on 
'^  ooost  of  China ;  and  afterwards,  and  before  the  said 
'^ged  loss,  and  during  the  continuance  of  the  said 
^k,  to  wit  on  1st  July  1841,  the  said  goods  &c.,  in  the 
■c]  policy  of  insurance  and  in  the  said  first  count 
^xidoned,  were  by  the  agents  of  the  assured  trans- 
^pped  from  the  said  ship  called  the  Penary  to  and  on 
^^rd  of  a  certain  other  ship  there,  to  wit  at  Hong 
^9^  aforesaid,  then  lying  and  being,  called  the  James 
^iftg  {  and  that  the  said  goods  and  merchandize  were 
"^t  to  the  said  plaintifis  ader  the  said  transshipment 
^d  whilst  the  said  goods  and  merchandize  were  so  on 
'o^rd  the  said  last  mentioned  ship  or  vessel:  and  that, 
^l  the  time  when  the  said  goods  and  merchandize  were 


were  not  before  the  loss  discharged  and  saft 
their  final  place  of  destination,  in  manner  ai 
To  the  Srd  plea :  That  the  ship  James  La 
unseaworthy,  in  manner  and  form  &c. 

The  action  was  tried  at  the  Spring  assis 
Liverpool^  before  Roilfe  B.,  when  a  verdict 
for  the  plaintiffs  for  2879/.  Is.  \Qd.^  subject  to 
of  the  Court  on  the  following  case. 

The  ship  P^a;i^  sailed  from  Liverpool  fo; 
a  cargo  on  board  of  the  value  of  between  i 
90,000/.,  consisting  of  British  manufacturec 
woollen  goods,  including  the  goods  descr 
policy,  belonging  to  Messrs.  Gamett  and  Hi 
the  value  mentioned  in  the  policy.  The  Pe 
from  Liverpool  on  the  1st  November^  1840 
countered  some  bad  weather  in  the  Bay  y 
did  not  sustain  any  material  damage ;  nor  d 
material  occur  in  the  voyage  until  her  ar 
Cape  of  Good  Hope  /  but,  when  a  little  to  i 
of  the  Cape,  she  met  with  a  violent  hurricane 
her  upon  her  beam  ends,  and  her  main  and 
were  carried  away  and  the  ship  dismastc 
maintop  sail  yard  fell  upon  the  deck,  and  i 
of  the  deck  for  the  breadth  of  three  planks. 


IX.  VICTORIA.  787 

i^ptain  and  crew,  as  soon  as  they  could  do  so,  cut  away    Queen's  Bench. 

ics  wreck  of  the  masts  and  rigging.      The  ship  then  '___ 

i^hted:  and  they  then  set  about  securing  the  hole      Ouvbesok 

icule  in  the  deck,  and  rigging  the  ship  with  jury  masts,     Bewhtmak. 

rbich  they  succeeded  in  effecting,  and  then  made  the 

lest  of  their  way  for  the  port  of  Singapore^  which  lies 

learly  in  the  direct  route  to  China.     The  ship  arrived 

It  Singapore  on  the  ISth  Aprilj  1841 ;  and  the  captain 

iien  ascertained  that  he  could  get  the  ship  remasted  and 

it  to  proceed  to  China  within  a  month.    The  vessel  was 

tcoordingly  remasted  and  refitted,  but  did  not  get  away 

rom&'iigapor^  until  the  8th  June,  1841,  when  she  sailed 

^<"  CMna.     She  arrived  in  Macao  Roads  on  the  22nd  of 

^^9u  1841.      On  the  arrival  of  the  ship  at  MacaOj  Mr. 

^^Bcm,  the  managing  partner  in  the  firm  of  M^  Vicar  and 

o.,  the  consignees  of  the  cargo,  did  not,  under  the  cir^ 

instances  which  then  existed,  and  which  are  detailed 

Ills  evidence  afterwards  referred  to,  deem  it  fit  to  send 
^^  ship  up  the  river  to  Canton. 

TJnder  the  circumstances  stated  in  the  evidence  of  Mr. 
'^■gjn  hereinafter  set  forth,  the  James  Laing  was  char- 
**«^  by  Mr.  Bum.  A  copy  of  the  charter  of  the  James 
^^ing  was  proved  by  Mr.  Burn,  and  is  hereinafter  set 
^^,  the  original  charter  having  been  lost  in  the  wreck 

tile  James  Laing  hereinafter  mentioned.  The  Penang 
^^  the  James  Laing  sailed  for  the  harbour  of  Hong 
^^9^  in  order  to  the  transshipment  of  the  goods  from  the 
^wmg  into  the  James  Laing  taking  place  there. 

The  two  vessels  sailed  for  Hong  Kong  on  the  26th 
Kmr,  1841,  and  arrived  there  on  28th  June^  1841. 
Mnbilst  the  cargo  was  in  progress  of  transshipment,  a 
mere  typhoon  came  on,  by  which  the  James  Laing  was 
wrecked)  and  all  the  goods  on  board  of  her  were  either 
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Voiunui  Fill,    totally  lost  or  sustained  great  damage.    The  Penang 

'___   assisted  in  endeavouring  to  save  some  part  of  the  cargo 

Olivkeson     of  the  James  Laing,  and  remained  at  Horig  Kong  until 
BEiauTMAN.     25th  October  J  1841,  when  she  sailed  with  630  chests  of 
tea,  put  on  board  her  as  mentioned  in  the  evidence 
hereinafter  stated. 

The  case  then  ascertained  the  proportion  of  loss  pay- 
able by  the  insurers,  and  the  amount  for  which  the 
verdict  was  to  be  entered,  subject  to  the  case,  which  was 
to  set  forth  the  above  facts  and  the  evidence  in  detail  of 
Mr.  Burn  and  Captain  James  Nias  (such  evidence  to  be 
taken  as  true),  and  the  depositions  of  Captain  Cummit^i 
the  Master  of  the  Pettang,  and  Captain  Pritchard^  the 
Master  of  the  James  Laing,  which  were  read  by  the 
plaintiff  at  the  trial,  and  copies  of  which  were  added  as 
an  appendix  to  this  case,  and  to  which  either  party  was 
to  be  at  liberty  to  refer  as  a  part  of  the  case. 

The  evidence  of  Burn  and  Nias  (a) j  annexed  to  the 
case,  was  as  follows. 

Examination  of  Mr.  D.  L.  Burn, 
I  am  partner  in  the  firm  of  M*  Vicar  &  Co.  They  hmre  eitablidi* 
menta  in  Chhta  and  Bombay,  I  was  managing  partner  in  1841  la  Odm, 
In  1838  I  was  resident  at  Canton,  I  was  among  the  BrUuk  residcnii 
wlio  were  detained  by  the  Chinete,  I  was  set  at  liberty  in  May  1839L 
I  went  to  Macao,  I  continued  to  carry  on  the  business  there  till  Aupat, 
when  I  was  obliged  to  remove.  The  misunderstanding  with  the  OUsetf 
continued  during  oil  tliat  period;  and  there  was  then  no  direct  tnde 
with  the  Chinese.  The  friendly  relations  between  the  Ckinete  and  tbf 
jimericant  continued.  The  business  which  I  did  carry  on  was  eotirdj 
through  the  Americans,  That  state  of  things  continued  long  after  18S9. 
It  lasted  till  the  final  seUlement,  after  Sir  Henry  PotUnger^s  arriTal.  It 
lasted  till  1842.  During  that  period  there  was,  for  about  six  wecbii 
March  1841,  an  attempted  renewal  of  the  trade :  but  it  failed.  Wben  I 
left  Macao,  in  August  1 839,  I  took  refuge  on  board  ship.  No  Bii^ 
merchants  were  left  in  Macao  or  Canion,  I  went  to  the  harbour  of 
(a)  It  is  not  thought  necessary  to  add  the  depositions  of  Cummng 
and  Priichard, 
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g.  I  did  not  laYid  on  the  island*  There  was  no  town,  only  a 
I  huts.  I  remained  in  the  harbour  of  Hong  Kong  till  the  middle 
ber  18S9.  ffong  Kong  is  about  eight  miles  long  and  three 
t  is  a  barren  rock  like  Gibraltar,  I  left  Hong  Kong  on  IStli 
1839,  in  consequence  of  the  Chinese  firing  on  the  ships.  Hong 
ur  miles  eastward  of  Macao*  The  Bocca  Tigris  is  the  entrance 
tion  river.  JUtUin  is  al>out  twenty  miles  above  Macao,  Tong 
>r  eight  miles  to  the  east  of  Lintiiu  We  anchored  at  Tong  Koo  the 
ire  left  Hong  Kong,  Tliere  we  remained  till  about  March  1840, 
se  Charles  Grant,  In  April  I  went  to  Macao,  Macao  m  con- 
tbe  Continent  by  a  neck  of  land.  The  Chinese  have  a  barrier 
tfocoo  depends  on  the  Chitiese  for  its  fresh  provisions.  All  tlic 
ncfaants  retired  to  Macao  about  the  same  time,  AprU  1840. 
uguese  Governor  had  not  tlie  means  to  protect  us  at  Macao 
an  annual  sum  to  tlic  Chinese  for  occupation  at  Macao,  After 
ed  there,  the  Chinese  assembled  troops  there,  and  threatened  to 
Mit  of  Macao,  That  was  in  August  1840.  It  was  not  safe 
ypart  of  tlie  period  from  1839  to  the  summer  of  1841  to  go 
mlon  river,  except  for  about  six  weeks. 

e  1841  I  was  resident  at  Macao.  While  there  I  received  a 
n  Captain  Cumming  of  the  Penang,  Mr.  Fisher  was  then  a 
I  our  house:  he  was  at  Singapore  in  April  1841.  He  arrived 
on  the  6th  June,  He  informed  me  of  the  state  of  the  Penang, 
le  aware  of  her  damaged  condition,  and  that  the  cargo  was  sup- 
be  damaged.  After  consulting  with  Fisher,  I  bought  a  vessel 
t  Amaeon  for  general  purposes,  but  more  especially  for  the 
D  order  to  transship  the  cargo  and  ascertain  the  extent  of  damage, 
it  must  be  damaged.  I  found  the  Amazon  required  great  rc- 
5  was  not  ready  at  the  time  we  expected  the  Penang,  We  then 
the  James  Laing  for  three  months.  The  charter  was  lost  on 
ship.     This  is  a  copy.     (  Read). 


QueenU  Bench, 
1846. 

OuvcRsoy 

V. 

BaiGllTMAN. 


t  Laing,  Memorandum  of  agreement  Macaop  21st  June  1 841. 
7  agree  to  charter  from  Captain  Pritchard  the  sliip  James  Laing, 
i  to  Hong  Kong,  or  any  other  of  tlie  outer  anchorages  for  British 

and  there  take  on  board  such  lawful  merchandize  as  may  be 
specified,  tlie  whole  capacity  of  the  ship,  estimating  the  same  as 
f  containing  3000  bales  of  Bengal  cotton,  being  placed  at  our 
and  an  allowance  of  50  cents  per  bale  made  to  us  as  charterers 
bale  short  of  this  quantity  taken  on  board :  in  consideration  of 

agree  to  pay  the  monthly  sum  of  Spanish  dollars  1500.  The 
It  to  continue  in  force  for  a  longer  period  than  three  months,  but 
swable  again  at  the  end  of  tliat  time  for  such  further  period  as 
mutually  agreed  upon:  it  being  also  understood  that,  should 
)i*Ficar  &  Co.  require  tlie  vessel  for  a  shorter  period^  they  shall 
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Volume  VIIL    b«ve  the  option  of  ditcbargtng  her,  ptying  only  for  the  time  iht  nmm 
1 846*         actutUy  4ii  tbeir  empIojineDt. 

(Signed)        «  U*Ficar  &  Co. 
Agreed.        <*  Thdmof  PntdtaM,  V9»tt, 


OuvB&toir 

▼. 

BuoBTMAV.         «  j)^  chirter  to  commence  ftiom  tfie  time  of  receiving  eergo  on  bovd, 
all  due  diligence  being  used  on  both  tides. 

(Signed)        «*  MTiear  &  Ca" . 

Prerioos  to  this,  two  vessels  had  called  at  MamHa  lor  orders ;  sad  I 
had  stopped  them  there  to  prevent  them  from  coming  to  CUma  .•  tfastwn 
hi  the  previous  year.  On  tlie  SSd  June  the  Pmang  arrived  at  Matm, 
We  vrere  consignees  of  neariy  the  whole  cargo.  Some  goods  which  wcie 
to  have  come  by  the  Penang  were  shut  out  at  Liverpool^  and  came  oo  bf 
the  Greykmtnd  and  FtHmtu  I  treated  the  goods  by  those  two  veads  ai 
part  of  the  same  consignment  I  saw  Captain  Cummmg  every  diy.  I 
was  satisfied  of  the  necessity  of  examinfng  the  carga  If  It  had  Mt 
been  damaged,  it  would  haw  been  advantageous  to  keep  it  oo  board  the 
Pnamg.  It  would  not  have  been  pmdent  to  land  the  cargo  at  Mecm, 
The  Fortiigue$e  could  afford  no  protection  in  case  of  hostilities.  Dutin 
at  Jlfoooo  are  so  high  as  almost  to  be  prohibitory.  Warehouse  rent  tfaoc 
Is  exorbitantly  high ;  and  goods  landed  in  Porivgyete  lighters  are  oos> 
stantly  plundered.  The  cargo  of  the  Pmang  was  worth  80  or  90;00tt 
It  is  not  safe  anchorage  in  Macao  roads.  There  is  a  haibour ;  but  Brituk 
vnaels  are  not  allowed  to  enter.  Under  these  circumstances,  I  resotTol 
to  send  the  Pdumg  and  the  James  Laing  to  JTong  Kong,  in  order  that  the 
cargo  should  be  transshipped.  I  should  not  have  done  this,  if  the  csifo 
had  not  been  damaged.  There  was  a  Uige  fleet  of  men  of  war  lad 
transports  lying  at  Hong  Kong :  no  trade.  I  think  we  got  the  island  os 
the  S6th  Janiuny  1841 ;  but  It  was  afterwards  abandoned.  Befote  Jbtf 
it  was  reoccupied;  but  no  warehouses  were  built  One  was  in  come 
of  building  at  that  time.  Our  house  bad  no  warehouse  there.  Is 
November  ]  841  we  had  some  temporary  mat  sheds.  There  was  no  tisde 
carried  on  in  the  harbour.  There  is  no  trade  now  at  Hong  Kong  to  saj 
extent.  Before  the  treaty  by  Poitmger  there  was  no  lawful  port  to  trsde 
but  with  Canton.  Our  object  in  putting  the  goods  on  board  the  Jma 
Lamg  was  in  the  first  pUice  to  examine  them ;  in  the  next  place,  to  hsn 
them  in  a  place  of  safety  till  we  could  send  them  to  Canton,  or  any  otbv 
market  where  we  could  have  sold  them.  Affairs  were  then  in  great 
uncertainty.  It  would  have  been  impossible,  from  the  state  of  public 
affairs,  to  make  any  arrangement  for  sending  the  goods  at  that  time  to 
Canton  or  any  other  market  In  fact,  there  was  no  other  market  Oa 
the  ISfh  June,'JSUioi  had  issued  circulars  recommending  all  persons  to 
leave  Canton,  We  had  no  intention  of  selling  the  goods  at  Hong  Kotigi 
It  was  impossible ;  there  were  no  buyers.  Wlien  I  sent  the  James  Lamg 
to  Hong  Kong,  she  had  on  board  about  630  cbest4  of  tea,  which  had  bcea 
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;  of  a  TMi«l  loading  for  England.^  They  wtre  mt  id  order  Uiat 
(ht  bt  ready  for  England  when  an  opportunity  offered.  Gilberi 
u  a  partner  in  our  house ;  he  left  China  for  England  on  28tb 
fl.  Be  fa  now  in  CJtina,  909  bales  were  never  transshipped 
'  Bmmug  to  the  Jbtket  Labig.  The  typhoon  occurred  before  they 
B  TCmofed.  16  of  the  806  bales  were  damaged.  The  SOS  bales 
iniatcly  sent  to  and  sold  at  Canicn*  The  16  were  sold  with  what 
id  lirbm  the  Jamet  Lmng,  We  were  obliged  to  make  allowance 
It  108  fcr  tmascertained  damage. 


Queet%t  JReneh, 
1846. 

OuTiasoN 

Y. 

BRIGHTMAy. 


L— •  Canlwt  was  stormed  on  31st  May  1841.  Thule 
ipcd  vntil  the  middle  of  184S,  except  through  American  agents, 
ma  fiwOly  established  in  Augud  184S.  64  bales  of  the  1550 
wngedi  After  the  typhoon,  the  JPenang  remained  at  Himg  Kcng^ 
\  i«  reoptcring  the  goods  from  the  wredi  of  the  Jemef  Ltungt  and 
balaa  pemilned  on  board  the  Pmangj  and  in  Avgud  she  came 
Mseoe  to  renast  and  refit ;  and  the  goods  were  plaoed  in  the 
9  Wibidi  waa  lying  in  the  Typa»  They  remained  there  about  two 
■nd  were  thea  sent  to  Canum  in  the  ordinaiy  way.  They  went 
wer^cn*  booae.  A  large  quantity  of  the  damaged  goods  were 
Hong  Kong,  The  Benmng  was  advertised  for  England  about 
think  it  was  contemplated  to  send  the  Ftnang  back  to  England 
IS  we  resolved  lo  transship  the  cargo.  Nothing  was  ultimately 
LI  think  she  took  the  630  chests  in  her  to  England,  The 
mhtg  was  not  what  we  considered  in  China  a  receiving  ship.  I 
r  for  a  temporary  purpose.  Receiving  ships  have  an  establish- 
'  derKf.  They  are  for  purposes  of  trade,  chiefly  in  opium  and 
augglad  ipods. .  The  James  Laing  was  hired  to  be  used  as  a 
(  ship  at  Hon^  JCotig  till  we  could  prepare  at  that  place  a  tem- 
r  ptmaneDt  warehouse,  as  might  be  most  expedient^  or  until  we 
od  thep  to  CoMUon  or  any  other  market  in  China,  It  was  then 
certain  when  Canian  or  any  market  in  China  might  be  open.  In 
moH  was  open  soon  afterwards.  When  the  goods  were  put  on 
ft  Jbwiei  Lamgp  I  do  not  think  there  was  any  intention  of  bring- 
I  back  to  the  JPemtng,  Probably,  when  the  goods  were  removed 
mies  Laing,  we  contemplated  sending  the  Penang  as  soon  as  pos- 
k  to  EngUtnd,  About  the  time  of  the  typhoon,  we  had  engaged 
^mang  to  take  900  tons  of  tea  back  to  England  Tbe  630  chests 
e  about  50  tons :  they  formed  no  part  of  the  SOO.  The  Qrphoon 
21ft  Jufy*  On  the  SOth  Jufy,  the  Penang  was  advertised  as  having 
erable  part  of  her  cargo  on  board ;  but  that  was  a  mistake.  The 
As  •ircntually  became  part  of  the  cargo ;  but  that  was  not  arranged 
ne  of  the  typhoon.  Before  tbe  Penang  arrived  in  JmtCt  it  was 
lalftd  that  if  we  could  arrange  for  a  cargo  for  her  we  would 
I  bcr  cargo  to  the  Amazon^  and  send  her  back  to  England  with- 
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FolufM  riiL 
1846. 

ouvcjison 

Brigbtmak. 


out  much  delay.     The  goods  put  on  board  the  Jamet  Xaa^fnmtht 
Greyhound  and  Faiima  were  not  a  large  quantity.     Tliey  were  toil. 

Re-examined,  In  the  uncertain  sUte  of  affairs  our  intention  taried. 
At  one  time  we  thought  of  sending  the  Penang  to  Sydnetff  with  a  cargo 
from  China.  Wc  never  resolved  not  to  send  her  on  to  CanUm^  if  circum- 
stances had  allowed.  Hong  Kong  was  at  that  time  the  only  ia£e  port.  It 
was  a  harbour ;  no  establishment  on  shore.  At  one  time  we  thought  of 
sending  the  300  chests  by  the  Hope,  She  was  a  vessel  oooaigncd  to  ua. 
Tlic  300  tons  were  intended  for  the  Penang,  I  speak  of  the  Jamet  Laing 
as  a  receiving  ship,  not  in  the  technical  sense  of  a  receiring  ship,  bat 
merely  as  a  ship  in  which  it  was  temporarily  to  be  received.  The  da- 
maged goods  sold  at  Hong  Kong  were  sold  by  auction,  not*  in  the  usual 
course  of  trade.  'The  sale  was  advertized  at  Macao  and  CmUon,  It  was 
a  sale  of  whatever  was  saved  from  the  James  Laing*  It  was  managed  by 
Uot/d*s  agents ;  we  had  nothing  to  do  with  it.  Sir  H»  PMinger  arrived^ 
on  the  10th  of  August  1841 :  we  had  then  truce  with  tlie  Canicn  prD«« 
vinces,  and  war  with  the  rest  of  Chineu  Many  vessels  went  up  to  Canion  i^ 
the  end  of  1841.  We  never  contemplated  Hong  Kong  as  the  final  pla^ 
of  deposit  of  the  goods  for  sale.  There  is  no  market  there.  Wberer  ^ 
they  were  to  go  for  sale  they  must  go  further. 

Examination  of  Joseph  Nias, 

In  November  1840  I  went  out  to  Odna  \n  conmumd  of  tlie  Herald,^ 
Queen's  ship,  28  guns.  I  was  in  all  the  operations  in  the  Canton  river. 
I  was  senior  officer  when  Sir  William  Parker  came  out  io  \Bi\ 
{Augusi).  I  remember  the  typhoon.  There  was  no  declaration  of  vir 
by  the  English  against  the  Chinese,  I  could  not  prevent  British  tbipi 
going  up  to  Canton,  if  they  thought  fit.  They  went  at  their  own  risk,  if 
they  thought  fit.  Hong  Kong  is  the  best  anchorage  in  those  seas;  moHi 
preferable  to  Macao.  There  was  great  exasperation  against  the  EngSi 
At  the  time  of  the  typhoon.  The  taking  of  Canton  was  the  24th  Mof. 
They  agreed  to  pay  6,000,000  of  dollars.  There  was  a  suspension  of 
hostilities.  I1ic  vessels  of  war  left  the  Canton  river  about  two  nxKitU 
after ;  in  August  or  September,  or  October.    1  returned  there. 

The  seaworthiness  of  the  James  Laing  was  not  dis- 
puted at  die  trial. 

The  Court  was  to  be  at  liberty  to  draw  any  inference 
of  fact  from  the  evidence,  which  a  jury  might  draw. 
The  question  for  the  opinion  of  the  Q)urt  was.  Whether 
or  not  the  plaintiflTs  are,  under  the  circumstances,  en- 
titled to  recover.    If  the  Court  should  be  of  opinion 
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that  they  were^  the  verdict  was  to  stand :  if  of  a  con-  Qtuen't  Seneh. 

I  QAfi 

trary  opinion,  a  nonsuit  to  be  entered.  ' 

OUVUSOM 
T. 

Martifh  for  the  plaintiffs.     The  plaintiffs  are  entitled    3»ioHTjiAir. 
to  a  verdict  on  the  issue  on  the  second  plea.    Hong 
Kong  was  not,  within  the  meaning  of  the  policy,  the 
final  place  of  destination.    The  final  place  of  destina- 
tion was  the  market  to  which  it  was  intended  to  take 
(he  goods.    There  was  nothing,  beyond  inconvenience 
and  a  certain  degree  of  risk,  to  prevent  the  goods,  after 
the  transshipment  into  the  James  Laingj  being  sent  on 
to  Canton :  there  was  no  war  between  the  Chinese  and 
English^  but  only  a  feeling  of  ill-iwill  and  suspicion 
shewn  by  occasional  acts  of  violence*    The  harbour  of 
Hong  Kongt  and  the  ship  James  Laingj  constituted 
merely  intermediate  stages  in  tlie  voyage:   there  was 
not  even  a  town  at  Hong  Kong.     Brawn  v.  Vigne  (a) 
was  cited  at  the  trial.  Tliere  the  policy  was  until  arrival 
at  the  last  port  of  discharge  in  the  river  Plate.    The 
intended  place  of  discharge  was  Buenos  Ayres :  but  the 
ship  arrived  at  Monte  Video^  which  lies  in  the  course  to 
_Buenos  Ayresy  and  there  commenced  discharging,  the 
master  having  learned  that  Buenos  Ayres  was  in  the 
hands  of  the  Spaniards  with  whom  the  English  were 
formally  at  war;   and  he  never  went  on  to  Buenos 
Ayres.     Under  these  circumstances,  it  was  held  that 
Monte  Video  became  the  final  port  of  discharge.     The 
ground  of  the  decision  was  that  the  ship  could  not 
legally  go  on  to  Buenos  Ayresy  there  b^ing  a  formal 
war:   but  here  that  fact  does  not  exist«    Canton^  in 
strictness,  was  not  other  than  a  friendly  port.     The 

(a)  12  Eatt,  283. 
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Voiume  nil.   obstruction  was  treated  as  temporary:  the  Jam^  Laing 

'__  was  hired  for  a  limited  period  accordingly.     In  Tiemq 

OuvsEsoN      v^  Etherifigtoii  (a)  it  was  held  that  goods  placed  in  a 

BsioBTMAy.  store  ship  lying  in  one  of  the  ports  named  in  the  policy, 
where  the  goods  migbt»  by  the  poli^,  be  unloaded  and 
reshipped  in  a  British  ship,  were  covered^  by  the  in* 
surance;  it  appearing  that  there  was  no  Bntiik  ship 
there,  and  that,  in  sach  case,  the  custom  of 'the  'port 
was  to  put  the  goods  on  board  a  store  ship.  The 
policy  here  provides  for  transshipping:  and  that  is-aU 
that  has  been  done.  If  it  proved  impossible  to  reach 
Canton^  there  is  nothing  to  shew  that  another  port  men* 
tioned  in  the  policy  might  not  be  adopted  as  -the  pfaws 
of  final  discharge*  By  the  provisimi  ei  to  retnm  of 
premium  this  appears  to  ha?^  been=  contemplated. 

'  &\tF.Kelbfj  Solicitor  General,  oontriL  The  trans- 
shipment provided  for  was  only  a  transshipment  with  a 
view  to  an  ulterior  voyage :  here  the  voyage  to  Canitm 
had  become  impossible,  there  being  open  war.  A  war 
de  facto  must  afiect  an  insurance  etactly  as  a  war  de* 
dared.  The  goods  theref6re  had  reached  their  final 
destination  when  they  were  on  board  the  James  Lahigi 
within  the  authority  of  Brawn  v.  Vigne  f&).  That  ship 
was  not  hired  for  any  voyage:  she  was,  in  effect,' a 
warehouse ;  and  the  goods  were  stored  in  her*  until  the 
agents  could  determhie  what  was  the  best  mode  of  dis- 
posing of  them.  If  th^  had  been  forwarded -to' a 
Chinese  port,  they  would  have  been  seized  and  tile 
underwriters  discharged.      [Pattesbn  J.    In  Brcnon  v. 

(a)  Cited  in  Felly  ▼.  JZoyo/  Exckange  Auurance  Company,  I  Burr. 
341.  S«i3.  345.  348. 
(6)  12  ^a*/,  283. 
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Figne{a)  the  master  intended  to  discharge  at  Monie  duttn^t  Bmei. 
Fideo  if  the  market  should  be  favourable.]  That  does  ^^^^' 
not  distinguish  the  case  from  the  present,  since  here  Ourraoy 
the  goods  had  been  carried  as  fiur  as  possible*  Lord  BtMimuTK. 
EUenborougKs  words  apply :  **  the  pwt  of  destinatton 
was  in  a  state  of  open  hostility  at  the  time ;  which  can* 
not  be  considered  as  a  mere  temporary  obstruction*" 
Brawn  v.  Vigne  (a)  is  cited  in  1  PhilUpsioH  Imuranee^ 
4iGSj  469  (2d  ed.  London^  1840)  (6);  and  the  author 
afterwards  (p. 470)  says;  <<The  risk  ends  when  the 
voyage  is  intercepted  and  broken  up,  by  a  peril  not 
insured  against.  Insurance  was  made  *  from  Nem  York 
to  Bordeaux^  free  from  loss  or  detention,  in  conse- 
qnence  of  prohibited  trader'  The  vessel  was  prohibited 
to  enter  at  Bordeaux.  Chief  Justice  Kent  said,  >  The 
prohibition  to  enter,  under  the  spedal  provision  in  the 
policy,  was  equivalent  to  an  actual  termination  of  the 
risk  by  landing  the  goods  * "  (c).  It  is  manifest  that,  if 
the  master  continue  his  intentibn  of  entering  a  hostile 
port,  waiting  only  till  the  hostility  shall  cease^  that  is 
not  a  temporary  but  a  permanent  obstruction;  other- 
wise, the  suspension  might  last  for  many  years. 

Martin  in  reply.  The  illegality,  if  there  was  any, 
of  proceeding  to  Canton  raises  no  defence  under  the 
second  plea:  the  question  is  whether  the  policy  was 
determined.  IPatteson^J.  Why  is  it  considered  impose 
sibte  to  go  into  an  enemy's  port  ?]  Because  the  trading 
with  an  enemy  is  illegal.  Here  it  might  have  been 
imprudent  to  go  to  Canton^  but  was  not  illegal.  [^Patte^ 
won  J.   It  would  seem  then  that  the  case  is  hardly  within 

(a)  13  EaA^  283.  (6)  Ch.zi.  §  2. 

(c)  Citiiig  Spetfer  v.  New  York  Insurance  Comptmyt  3  Mnton*$  JRep, 
Sup,  a  jrc*  88.  94. 
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the  alleged  principle, .  unless  an  English  commander 
would  have  been  justified  in  stopping  the  ship  from 
going  to  Canton.']  That  is  so.  Evans  v.  Htdton  (a) 
shews  that,  if  an  English  commander  had  prevented  the 
ship  from  going  to  Canton^  when  Her  Majesty's  govern- 
ment had  not  commenced  war,  his  act  would  not  have 
been  recognised  in  a  court  of  law.  There,  to  a  de- 
claration in  assumpsit  against  a  shipowner  for  nol 
delivering  plaintiffs'  goods  at  Canton  according  to  coi^ 
tract,  the  defendants'  pleaded  that  they  were  preventer 
by  certain  officers  of  the  Queen  duly  authorised  in  ikm 
behalf,  and  exercising  the  powers  of  Her  Majesty'i 
government  on  the  high  seas  near  Canton,  to  wit  the 
superintendent  of  the  trade  of  Her  Majesty's  subjects 
with  China,  and  the  commander  of  Her  Majesty's  naval 
forces. there;  and  the  plea,  on  demurrer,  was  held  in- 
sufficient, Tindal  C.  J.  observing :  ^^  The  plea  does  not 
slate  that  the  prohibition  was  in  exercise  of  the  acknow- 
ledged prerogative  of  the  Crown,  of  the  right  of  de- 
claring peace  and  war;  nor  does  the  case  fall  within 
the  range  of  those  which  might  be  cited,  in  which  the 
dissolution  of  the  contract  is  shewn,  by  shewing  that  it 
is  to  carry  goods  to  a  party,  who,  by  declaration  d 
war,  is  made  an  .enemy  "  {b).  If  the  goods,  here,  had 
been  put  into  a  warehouse  at  Hong  Kong  to  await 
an  opportunity  of  safe  transport  to  Canton,  the  case 
would  have  been  the  same  .as  it  now  is ;  the  risl 
would  have  continued.  [Pattcson  J.  It  does  not  ap 
pear  that  the  James  Laing  was  not  a  carrying  ship.' 
It  does  not.  But  the  only  question  raised  by  tbi 
pleadings  is  whether  or  not  the  goods,  before  the  loss 
were  discharged  and  safely  landed  at  their  place  of  fina 

(a)  4  Man.  $•  G.  954.  (6)  6  /icritf.  1043. 
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estiaatioD.     The  policy  does   not  limit  the  assured  to  Queen's  Bench. 

n€  transshipment.     Its  terms  evidently  shew  that  it [_ 

^as  framed  in  contemplation  of  the  state  of  things  ex- 
t.ing  in  Cftina.  As  to  Brawn  v.  Vigtie{a)i  Buenos 
jS#m  was  a  place  with  which  the  British  government 
as  actually  at  war  :  the  case,  therefore,  stood  as  if  that 
SKC  had  been  struck  out  of  the  policy :  a  notion  of 
(^master  that  he  might  still  go  there  could  not  make 
an  open  market.  The  rule  stated  in  1  Phillips  on 
^^^marance^  470.,  that  *'  the  risk  ends  when  the  voyage 
-intercepted  and  broken  up,  by  a  peril  not  insured 
^nat,"  does  not  apply  here,  for  the  voyage  was  not 
Intercepted/' 


The  Court  desired  to  hear  the  argument  in  Bold  v. 
itjihcram  before  giving  judgment  in  this  case. 


In 


Bold  v.  Rotheram 


ibe  case  was  stated  as  follows  (&)• 

Tliis  action  was  brought  on  a  policy  of  insurance 
effected  by  and  in  the  names  of  the  plaintiffs  on  30lh 
October  1840,  for  the  benefit  of  themselves  and  of 
James  Boldy  merchants  and  ship  owners  in  Liverpool^ 
on  goods  on  board  the  ship  Pcnang  from  Uvapool  to 
China*  The  policy  was  subscribed  by  the  defendant 
for  200/. }  a  copy  was  annexed  to  the  case,  and  to  be 
taken  as  part  of  it  (r). 


(6)  A  few  particulars  not  material  to  tliis  report  arc  omitted. 
(e)  Tbe  policy,  dated  SOth  October^  1840,  was  *<  at  and  from  Liverpool 
to  any  port  or  ports,  place  or  places,  in  the  Canton  river  or  on  the  coast 


gooas  were  landed  at  tlieir  linal  place  o 
and  during  the  continuance  of  the  risk  ii 
the  goods  were  by  the  perils  of  the  sea  tot 
never  were  safely  landed  at  their  final  plao 
tion.  The  declaration  also  contained  a  ooa 
had  and  receivedi  and  on  an  account  stated 


of  Chima  or  i&laods  adjacent,  inclusive  of  ManUlOf  with 
any  port  or  place  until  the  intended  port  or  place  of  < 
entered:  upon  any  kind  of  goods  and  merchandises,  a 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat 
turc,  of  and  in  the  good  ship  or  vessel  called  the  Pmang, ' 
under  God,  for  this  present  voyage,  Cumming,  or  wboii 
**  beginning  the  adventure  upon  the  said  goods  and  m 
the  loading  thereof  aboard  the  said  ship  at  Lwerpooi^  uf 
&C.,  including  the  risk  of  craft ;  and  so  shall  continue  an 
luT  alKxie  there  upon  the  said  ship,  &c. :  and  further  ui 
with  nil  her  ordnance,  tackle,  apparel,  &c.,  and  goods  i 
whatsoever  shall  be  arrived  at  her  final  port  or  place  of 
the  said  ship,  &c  until  she  hath  moored  at  anchor  twei 
good  safety,  and  upon  the  goods  and  merchandises  un 
there  dischargvd  and  safely  landed.  And  it  shall  be  Li 
ship,  &c  in  this  vojrage,  to  proceed  and  sail  to^  and  toad 
ports  or  places  whatsoever,  with  leave  to  call  at  or  off  an} 
any  order  backwards  and  forwards  for  all  purposes  of  ti 
or  otherwise,  without  prejudice  to  this  insurance.  Tfa 
goods,'*  &c.,  <<  for  so  much  as  concerns  the  mured,'*  $ 
goods,  described  in  the  margin  by  numbers,  &c.,  at  4000Z 
the  adventures  and  perils,**  &c.  (the  usual  clauses),     j 
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B  drfendant  pleaded  :  Queen'*  Bench. 

BaEcept  as  to  S/.  in  the  second  count  mfentionedy ' 

ISSUmpsit.  Bold 

To  the  1st  count  That  the  plaintiffs  and  the  said  RorinftAic 
BoU^ere  not  interested  in  the  goods. 
To  the  1st  count.  That,  after  the  said  ship,  with 
lid  goods  on  board  thereof,  arrived  at  Hong  Kong 
aid,  as  in  the  1st  count  mentioned,  and  before  the 
apposed  loss,  to  wit  on  28d  June  1841,  the  said 
were  there,  to  wit  at  Hong  Kong  aforesaid,  by  the 
i  of  the  assured  in  that  behalf,  finally  discharged 
and  out  of  the  said  ship  in  the  said  policy  and 
ation  mentioned,  into  and  on  board  of  a  certain 
ship  then  lying  and  being  in  the  river  there,  to 
Hong  Kong  aforesaid,  the  warehouse  of  the  said 
for  the  assured,  the  said  last  mentioned  vessel 
being  used  by  the  said  agents  of  the  assured  as  a 
lOUse  for  receiving  and  storing  the  said  goods :  and 
Hong  Kong  aforesaid  then  being  a  port  or  place 
s  coast  of  CftinOf  and  made  and  becoming  the  final 
ind  place  of  destination  of  the  said  goods,  and  the 
[oods  being  there  discharged  in  safety,  to.  wit  in 
lanner  aforesaid,  the  said  voyage  and  risk  in  the 
x>licy  mentioned,  thereby,  then  and  before  the  said 
ised  loss  of  the  said  goods,  or  any  of  them,  to  wit 
e  day  and  year  last  aforesaid,  were  wholly  ended 
letermined:  without  this,  that  the  said  goods  or 
if  them  were  lost  during  the  continuance  of  the 
n  the  said  policy  mentioned,  in  manner  and  form 

To  the  1st  count.  That,  ader  the  sailing  of  the 
ship  on  the  said  voyage,  and  after  the  arrival 
of  with  the  said  goods  on.  board  at  Hong  Kong 
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Foiume  VIII,    aforesaid,  and  beFore  the  said  supposed  loss  of  the  »ii 
1_  goods  or  any  part  thereofi  to  wit  on  22d  Jwu\%K\^ 


Bold 

llOTUKRAM. 


the  said  goods  were  by  the  agents  of  the  assured  there* 
to  wit  at  Hong  Kong  aforesaid,  without  the  knowledge 
or  consent  of  the  defendant,  and  without  any  stress  0^ 
weather  or  other  cause  rendering  tlie  same  necessary, 
removed  and  taken  out  of  and  from  on  board  of  the  said 
ship  in  the  said  policy  and  declaration  mentioned,  and 
put  and  placed  in  and  on  board  of  a  certain  other 
ship  there,  and  were  and  continued  in  and  on  board  of 
the  said  last  mentioned  vessel  until  and  at  the  time  of 
the  said  loss  thereof  as  in  the  said  first  count  veih 
tioned. 

5.  To  the  1st  count.  That,  after  the  said  ship  in  the 
said  policy  and  declaration  mentioned  in  the  prosecutioD 
of  the  said  voyage  at  Hong  Kong  aforesaid  {a\  on  and — 
before  the  said  supposed  loss  and  during  the  contioiH-— 
ance  of  the  said  risk,  to  wit  on  22d  June  1841,  thesaid-^ 
goods  were  by  the  agents  of  the  assured  transshipped--^ 
and  removed  from  and  out  of  the  said  ship  in  the  said  ^ 
policy  and  declaration  mentioned  to,  into  and  on  board  1 
of  a  certain  other  ship  there,  to  wit  at  Hong  Kong  afore-  — 
said,  then  lying,  and  that  the  said  goods  were  lost  to  ^ 
the  plaintiffs  after  the  said  transshipment  and  removal,  « 
and  whilst  the  said  goods  were  so  on  l)oard  of  the  said  J 
last  mentioned  ship.  And  that,  at  the  time  when  the^ 
said  goods  were  received  and  taken  on  board  of  the  saiJ^ 
last  mentioned  ship,  the  said  last  mentioned  ship  «ii=^ 
unseaworthy. 

6.  As  to  the  2d  count,  payment  of  3/.  into  Court 
The  plaintiffs  joined  issue  upon  the  1st,  2d  and  S-c7 
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pleas.    To  the  4tli  and  5th  pleas  they  replied  De  in-  Queen*s  Bench. 

jarU:  and,  as  to  the  last  plea,  they  took  out  of  Court   ' 

the  Sf.  in  satisfaction  &c.  ^"' 

The  action  was  tried  at  the  Spring  assizes,  1844,  at      Rothbram. 
Zdioerpoci^  before  Bjolfe  B.,  when  a  verdict  was  found 
»r  the  plaintiffs  for  165/.  35.  4(f.  (alter  giving  credit  for 
be  32.  paid  into  Court),  subject  to  the  opinion  of  this 
Sourt  on  the  following  case. 

The  ship  Penang  sailed  frorii  Liverpool  for  CAina, 
"ith  a  cargo  on  board  of  the  value  of  between  80  and 
O^OOO/.,  consisting  of  1550  bales  of  British  manu- 
LOtnred  cotton  and  woollen  goods,  including  the  goods 
escribed  in  the  policy,  belonging  to  the  plaintiffs  and 
^^t  said  James  Boldj  and  of  the  value  mentioned  in  the 
c>licy. 

The  Penang  set  sail  from  Liverpool  on  the  1st  No^ 
srmAfT  1840.  (The  statements  were  then  precisely  the 
i&nie  as  in  Oliverson  v.  Brightman^  pp.  786,  787,  anit^, 
o^m  to  the  arrival  in  Macao  roads  on  22d  June  1841.) 

The  Penary  and  her  entire  cargo,  except  a  very 
nnall  portion,  was  consigned  to  the  house  of  M^Vicar 
t  Co.  The  plaintiffs  sent  a  copy  of  the  policy  to  them. 
[^le  bill  of  lading  of  the  goods  insured  was  as  follows. 

•*  Shipped  in  good  order  and  condition,  by  George 
^^"^nsirong  otLiverpoolj  in  and  upon  the  good  ship  or  ves- 
'^l  called  the  Petiangj  vfheveot  Cummifig  is  master  for  the 
^•■"^ssent  voyage,  and  now  lying  in  the  port  of  Liverpool^ 
^'^cl  bound  for  Macao^  43  bales,  1  case,  merchandize, 
'^ing  marked  and  numbered  as  per  margin  (a),  and  are 
^^^  1)e  delivered  in  the  like  good  order  and  condition  at 


Ca)  The  marginal  statement  of  numbers  &c.  was  added  in  the  cose, 
^^tt  b  not  material  here. 


purser  of  the  said  ship  or  vessel  has  \ 
bUls  of  lading"  &c.  ''  Dated  in  Liu 
of  October  1840.     Contents  unknown." 

The  case  then  stated,  as  in  Olivem 
(p.  787t  ante),  that  Bwn  did  not  think 
ship  to  Canton^  and  the  subsequent  fac 
loss  caused  by  the  typhoon  at  Hong  Km 
shipment 

The  whole  of  the  goods  insured  by 
been  transshipped  on  board  the  Jamei 
four  bales.  The  following  receipt  for  ) 
shipped  from  the  Penang  was  indorsed 
lading,  and  signed  by  the  master  of  t1 
**  Received  on  board  the  James  Laing  \ 
tioned  goods,  with  the  following  excep 
(four  bales  of  long  cloth).  ^'  Hofig  Ki 
(Signed)  Thomas  Pritchard^  Commandei 

I'he  Penang  assisted  in  endeavourinj 
part  of  the  cargo  of  the  James  Laing^  o 
Hong  Kong  until  25th  October^  when 
as  stated  in  the  evidence  after  mentioned 

The  case  then  ascertained  the  defend) 
of  the  loss,  and  the  amount  at  which. 
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>  lie  taken  as  part  of  this  case  also.     The  pleadings,   Queen'M  Bench, 

cida  copy  of  the  policy,  were  likewise  to  be  deemed  '_ 

Art  of  the  case.     The  interest  of  the  plaintiffs  and         ^^^^ 
mma  Bold^  and  the  seaworthiness  of  the  James  Laing^     Rothkkam. 
en.  admitted. 

The  Gnirt  was  to  be  at  liberty  to  draw  any  inferences 
'  fiict  Jrom  the  evidence,  which  a  jury  might  draw. 
he  question  Sot  the  opinion  of  the  Court  was  stated 
rmaely  as  in  OUverson  v.  Brightman ;  ant^,  p.  792. 

2tmiin  for  the  plaintiils.  The  terms  of  the  policy 
this  case  are  not  the  same  as  in  the  last,  there  being 
»  express  reservation  of  a  power  to  transship,  and  for 
ssaels  on  board  of  which  the  interest  might  be  trans- 
lipped  to  proceed  from  port  to  port,  &c.  But  the 
iGcy  protects  to  the  final  port  or  place  of  discharge, 
id  is  evidently  made  in  contemplation  of  the  state  of 
&irB  in  China^  reserving  *'  liberty  to  wait  at  any  port 
*  place  until  the  intended  port  or  place  of  discharge 
uii  be  entered."  Then,  as  to  the  Sd  plea : .  Hor^  Koftg 
^m  not  made,  as  is  there  alleged,  tl)e  final  place  of 
i^dhai^  or  port  of  destination.  The  argument  on 
kis  point  is  the  same  as  in  the  former  cose.  But  if  it 
9^  further  contended  that  the  transshipment  from  the 
iesia^g  into  the  James  Laitig  at  Hong  Kofig  was  a 
Aviation  from  the  voyage  contemplated  by  the  policy. 
Hi  so  the  underwriters  were  discharged,  the  answer  is 
^^M^  on  the  evidence,  the  transshipment  was  clearly 
^Ocssary,  and  was  not  resorted  to  with  the  intention 
-  naiung  Hang  Kong  the  place  of  final  discharge.  If 
^^  transshipment  was  necessarily  and  bona  fide  under- 
^ken  for  the  security  of  the  goods,  it  was  done  justi- 
^ly^  and  does  not  discharge  the  underwriters.     As 
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Volume  VI IL    Gihbs  C.  J.  said  in  DAgtdlar  v.  Tobin  (a) :  "  What' 

_'_ ever  is  necessary  for  the  safety  of  the  ship  "  (and  tli^ 

^**''°         same  applies  to  goods),  **  provided  it  be  not  exclodei* 
RoTiiBRAU.     by  the  terms  of  the  policy,  may  be  done  by  the  captain  ; 
and  what  is  so  done,  is  done  as  agent  to  the  under-^ 
writers.     A  vessel,  when  insured,  may  always  do  what- 
ever  it  would  be  expedient  to  do  if  uninsured.     She 
may  deviate  somewhat  from  the  straight  line  of  her 
track  to  seek  convoy,  when  it  is  for  the  common  good 
and  preservation.''     In  PeUy  v.  Royal  Exchange  Assur^ 
ance  Company  (ft),  this  Court  recognized  the  principle 
that  things  which  are  necessary  for  the  ordinary  purpose 
of  the  voyage,  and  agreeable  to  the  course  of  practice 
in  similar  voyages,  may  be  done  without  prejudice  to 
the  insurance;  and  accordingly  it  was  held  that  sails 
and  rigging  put  into  a  warehouse  on  shore  to  be  kq)t 
while  the  ship  should  be  cleaned  and  refitted,  being  there — 
lost,  were  lost  during  the  voyage  insured.     The  remoTal — 
being  ex  justa  causa,  the  articles  were  protected  by~ 
the    insurance  as  if  they  had  remained    in  the  ship. 
Here,  if  it  had  been  expressly  shewn  that  the  goodp 
were  put  into  the  James  Laing  with  the  intention  of  re^ 
loading  them  on  board  the  Penangj  the  plaintiffs  would 
clearly  be  entitled  to  recover.     But,  at  least,  no  con* 
trary  intention  appears ;  and,  even  if  there  was  such  aa 
intention,  it  would  not,  until  carried  into  effect  by  am 
actual  deviation,  vitiate  the  policy;  Harew  Travis(c)^ 
2  Park,  Ins.  65^.  chap.  17.  (8th  ed.).    While  the  carp^ 
was  under  examination  it  could  not  be  said  that  tb^? 
risk  was  altered.     [Pattcson  J.  Bmii  says  in  hb  crossr^ 


(a)  HoU,  K.  p.  C.  185.  186.  (6)  1  Burr.  941. 
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examination :  "  The  Penang  was  advertised  for  Eftgland  Q«'*w**«  -»< 

1846i 
about  Julj/:  I  think  it  was  contemplated  to  send  the  

Olivbak 

Penang  back  to  England  as  soon  as  we  resolved  to  v. 

transship  the  cargo/']     If  that  project  was  entertained,  ^^^ 

still  the  owners  had  done  nothing  which  obliged  them  to  ^* 

act  upon  it  And  further,  on  the  Sd  plea  in  this  case, 
as  well  as  on  the  2d  plea  in  Oliverson  v.  Brightman^  it 
lies  on  the  defendants  to  shew  affirmatively  that  Hor^ 
Kong  was  made  the  final  port  of  destination ;  but  the 
evidence  clearly  does  not  come  up  to  that  point  As  to 
the  issue  on  the  4th  plea  and  replication  De  injuril,  the 
only  conclusion  that  can  be  drawn  from  the  evidence  is 
that  the  transshipment  and  detention  of  the  goods  on 
board  the  James  Laing  were  unavoidable. 

Crompton^  contra,  was  stopped  by  the  Court 

Lord  Denman  C.  J.  I  am  quite  convinced  on  both 
cases. 

As  to  Oliverson  v.  Brightman :  even  if  the  Solicitor 
General  is  right  as  to  the  state  of  affairs  at  Canton^  and 
the  evidence  proves  the  case  relied  on  by  him  in  that 
respect,  the  case  does  not  bear  out  the  material  issue  on 
the  part  of  the  defendants.  The  terms  of  the  policy 
were  calculated  for  a  particular  state  of  things,  and  the 
uncertainty  which  existed,  whether  or  not  we  should 
be  at  war  with  China.  But  there  is  no  pretence  for 
saying  that,  when  the  facts  stated  in  the  case  occurred, 
England  had  placed  herself  in  a  state  of  war  with  that 
country.  The  parties  might  provide  for  the  contin- 
gency which  actually  happened,  by  stipulating  that  the 
vessel,  or  any  other  into  which  the  cargo  might  have 
been  transshipped,  might  proceed  to  all  or  any  of  the 
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places  named,  and  discharge  there,  **  or  remain  ittb^ 
same  until  it  should  be  deemed  expedient  to  proceed  t^ 
the  port  or  place  of  discharge;"  that  is,  till  the  stat^ 
of  things  had  ceased  which  rendered  it  inexpedient  tf> 
discharge  at  such   place.     But  the  provisions  are  ^^ 
unlimited  in  their  nature  that  they  apply  as  much  to 
Singapore  as  to  places  in  China :  and  they  contemplate 
a  trading,  not  with  a  country  which  should  have  be — 
come  our  enemy,  but  with  a  power  still  at  peace  witlm 
us.     In  this  case,  therefore,  the  plaintiff  are  entided  U^ 
recover. 

In  Bold  V.  Rotheram  the  acts  done  are  so  unaro-^ 
biguous,  and  so  clearly  denote  an  intention  to  do  whiK. 
the  policy  did  not  warrant,  that  we  must  hold  the  \ 
shipment  to  have  been  a  departure  from  the  due  cour 
of  the  voyage  insured :  and  our  judgment  must  be  for  i 
nonsuit. 


Patteson  J.     The  first  case  turns  entirely  on  tb^ 
question,  raised  by  the  second  plea,  whether  or  noC:- 

Hong  Kong  had  become  the  ship's  place  of  final  destina 

tion  before  the  loss.     I  think  it  had  not.     The  polic^*^ 
was  very  general  in  its  terms.     It  gave  liberty  to  trans-^ 
ship  the  goods  at  or  off  Singapore^  Manilla^  Macaoj  Scc^ 
or  elsewhere  in  the  Canton   river,  or  on  the  coast 
Chinaj  or  in  the  China  seas  or  Gulph  of  Siam^  or  in 
the  seas  adjacent,  for  Canton,   Manilla^  Singapore  or 
any  other  of  the  ports  or  places  aforesaid,  with  leav^ 
either  for  the  original  ship,  or  for  any  other  into  which 
transshipment    should    have   been   made,    to   proceed 
from  any  ports  or  places  in  China,  the  China  seas,  or 
seas  adjacent,  particularly  the  places  before  mentioned, 
to  any  other  ports  or  places  in  China^  the  East  IndieSt 
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or  tbe  Indian  or  China  seas  or  seas  adjacent,  ^*  and 
discharge  the  goods  at  any  or  all  of  the  said  places, 
or  remain  at  the  same  until  it  should  be  deemed  expe- 
dient to  proceed  to  the  port  or  place  of  discharge." 
As  to  Hong  Kong  being  such  port  of  discharge,  it 
clearly  was  not,  on  the  construction  of  the  policy  itself. 
There  was  no  market  at  Hong  Kongg  and  it  appears 
from  all  the  evidence  that  the  parties  did  not  mean  it  to 
be  the  ultimate  port  Bum  says  expressly  that  the  object 
in  transferring  the  goods  to  the  James  Laing  was,  first 
to  examine  them,  and  secondly  to  have  them  in  a  place 
of  safety  till  they  could  be  sent  to  Canton  or  any  other 
market  where  they  could  be  sold.  The  Solicitor  Gene- 
ral argues  that  going  to  Canton  would  have  been  illegal 
under  the  circumstances,  and  that  Browne  v.  Figne  {a) 
governs  this  case.  But  I  think  otherwise.  It  appears 
on  the  evidence  that  Capt  Nias  had  no  power  to  pre- 
vent any  English  ship  from  gomg  up  to  Canton :  a  per- 
son taking  a  ship  thither  would  have  run  the  risk,  not 
of  offending  against  the  law  of  England^  but  of  com- 
mitting an  imprudence,  and  perhaps  exposing  his  ship 
to  confiscation.  There  had  been  hostile  operations; 
Canton  had  been  stormed ;  but  hostilities  had  afterwards 
been  suspended  by  convention,  and  not  renewed:  it 
might  be  dangerous  and  unadvisable  to  go  up  the 
Canton  river,  because  of  the  disposition  of  the  Chinese  : 
but  there  was  no  prohibition.  The  case,  therefore,  is 
not  like  Broom  v.  Vigne  (a),  where  the  port  was  pos- 
lessed  by  an  enemy,  the  Spaniards^  and  to  enter  it 
anight  have  been  assisting  them.  Here,  the  going  up 
to  Canton  would  not  have  been  assisting  an  enemy. 


Queen*s  JSenefu 
1846. 

Olivkrson 

V. 

Brightmak. 
Bold 

T, 

ROTHIBAM. 


(a)  12  Eatt,  283. 
3H   2 
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▼. 

ROTIIBRAM. 


Volume  VIII,    If  the  vcssel  had  gone  up,  and  been   wrecked,  the 

__  J underwriters  would  have  been  liable.     There  wasjthco^ 

Oliverson      no  actual  intention  to  make  Hong  Kong  the  ultimate 
Brightman.     port  of  destination,  and  nothing  in  law  which  reqairctl 
it.     On  the  mere  question  of  fact,  the  evidence  is  all- 
one  way.     I  do  not  think  it  appears  (though  there  vDKf 
be  a  doubt  upon  it)    that  any  distinct  intention  wa^ 
entertained  to  make  Canton^   exclusively,  the  ultimate 
port.     I  do  not  see  why  the  goods  might  not  have  bee» 
sent  to  Sifigapore  or  any  of  the  other  ports  named  in  lh& 
policy.     In  the  provisions  there  made  the  very  circum— 
stance  which  occurred  seems  to  have  been  contempUtecL 
I  was  at  first  struck  with  the  observation  that  the  Jamer 
Laifig  was  not  a  carrying  ship  but  a  mere  place  of^ 
deposit:  but,  assuming  that  to  have  been  so,  I  do  not 
know  that  the  goods,  when  in  such  a  place,  would  not 
still  have  been  protected  by  the  policy  ;  and,  secondly, 
I  do  not  see  that  this  question  on  the  character  of  tbe 
ship  is  raised  by  the  pleadings. 

As  to  the  second  case :  the  policy  there  contains  no 
clause  authorizing  transshipment.  We  must  take  the 
evidence  of  Btirn  all  together :  and  by  that  it  appears 
that  before  the  Penatig  reached  Hong  Kong  it  was  in 
contemplation  to  transship  the  cargo  and  send  her  back 
to  England.  The  injury  to  the  vessel  was  not  such  as 
prevented  her  being  seaworthy  :  but  there  was  reason  lo 
suppose  that  the  goods  were  damaged.  If  the  real  in- 
tention was  to  transship  for  the  purpose  of  ascertaining 
the  extent  of  this  damage,  there  might  be  weight  in 
the  argument  that  the  purpose  of  the  voyage  insured 
was  not  so  departed  from  that  there  might  not  still  be  a 
locus  poenitentia?.  But  I  think  the  primary  object  was 
not  that  suggested,  and  that  the  intention  was  to  take 


IX.  VICTORIA. 


809 


e  cargo  from   the  Penang  entirely.     Indeed   Bum   Queen  t  Benc/t. 

Imits  that  it  was  never  in  contemplation  to  return  the !__ 

rgo  into  the  Penang.  Then  the  goods  were,  as  the 
h  plea  avers,  removed,  without  any  cause  rendering 
necessary,  from  the  ship  in  the  policy  and  declara- 
»■!  mentioned  into  another  ship,  and  were  continued 
sre  until  the  loss.  The  3d  plea  does  not  meet  the 
56:  but,  if  the  4th  does,  that  is  sufficient  for  a  nonsuit. 


OUVIKSON 
V. 

Briomtman. 
Bold 

V. 
ROTHIRAM. 


IViLLiAMS  J.  I  am  of  the  same  opinion.  As  to 
s  first  case :  the  state  of  aflPairs  between  this  country 
d  China  when  the  policy  was  effected  was  a  very  un- 
sirable  one;  and  the  policy  seems  to  have  been  framed 
til  reference  to  it.  The  very  description  of  the  risk 
licates  that  no  precise  port  of  discharge  was  con- 
xiplated ;  and  there  is  much  weight  in  the  observation 
»OD  the  clause  as  to  return  of  premium.  Nothing 
events  a  recovery  by  the  plaintiffs  in  this  case,  unless 
tnsshipment  was  in  itself  a  termination  of  the  voyage, 
unless  there  was  a  termination  by  reason  of  war  with 
Una.  As  to  the  latter  question,  supposing  it  to  be 
^en  on  the  pleadings,  it  does  not  appear  that  a  war 
^  existing.  Bellum  justum  ouglit,  indeed,  to  be  pre- 
ced  by  a  proclamation,  though  sometimes  people  are 
^  much  in  earnest  that  they  do  not  wait  for  it :  but 
^1^  the  evidence  did  not  shew  that  there  was  in  fact 
^y  war.  As  to  the  former  point,  the  very  terms  of  the 
olicy  give  an  answer.  Twice  over,  liberty  is  reserved 
^  transship :  why  was  that  introduced  if  it  is  now  to 
^  argued  that  when  once  the  parties  were  rid  of  the 
original  ship  the  risk  was  at  an  end  ?  I  think,  then, 
hii  the  plaintiffs  in  this  case  are  entitled  to  recover,  as 
he  risk  was  not  to  Ho?ig  Kong^  and  was  not  in  fact 
3  H  3 
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terminated  there.  In  the  second  case,  the  onussion  c 
liberty  to  transship  makes  an  essential  difference,  as  m 
Lord  and  my  brother  Patteson  have  shewn^  and  ther 
must  therefore  be  a  nonsuit  (a). 

In  Oliverson  v.  Brightman :  Verdict  for  plaii 
tifis  to  stand. 

In  Bold  V.  Botheram :  Nonsuit  to  be  enters 


(a)  Coleridge  J.  was  absent  on  account  of  ill  health. 


Saturday, 
Jpril  25th. 


Sanders  against  The  Guardians  of  The 
St.  Neot's  Union. 


fi 


f  ■ 


If  work  be 
done  for  a  cor- 
poration, for 
purposes  con- 
nected with  the 
corporation, 
under  a  verbal 
order,  and  ac- 
cepted and 
adopted  by 
them,  they  can- 
not, in  an  action 
to  recover  the 
price,  object 
that  no  order 
was  given 
under  seal. 


A  SSUMPSIT  for  work  and  labour  and  goods  » 
and  delivered,  and  on  an  account  stated. 

Plea:  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Parke  B.,  at  the  last  Bedfb, 
shire  Assizes,  it  appeared  that  the  plaintiff  had  si 
plied  the  defendants  with  iron  gates  for  the  workhoi 
of  the  union,  which  gates  had  been  completed,  s 
erected  at  the  workhouse :  but,  as  the  jury  found, 
only  order  given  by  the  defendants  was  a  verbal  on 
to  one  of  their  own  officers,  since  deceased,  who  Ii 
given  the  order  to  the  plaintiff.  It  was  objected  th 
as  the  defendants  were  a  corporation,  they  could 
liable  only  upon  an  order  given  by  them  under  sei 
and  that  therefore  no  legal  order  was  proved,  unless 
against  the  deceased  officer  in  his  own  person.  T 
learned  Baron  overruled  the  objection;  and  a  verdi 
was  found  for  the  plaintiff.     In  this  term  (a), 


(a)  Jpril  17th. 
WightmtMis. 


Before  Lord  Denman  C  J.,  AiMeso%  WUHmt,  • 
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GuwMRf  moved  for  a  new  trial,  on  the  above  objec-  Qvem't  Stneh. 
i«.  _1846._ 

Cur.  adv.  vuU.       ^""*»» 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
lie  Court. 

A  motion  in  this  case  was  made  for  a  new  trial,  on 
lie  ground  that  no  contract  under  seal  was  proved 
igainst  the  defendants.  But  we  think  that  they  could 
lot  be  permitted  to  take  the  objection,  inasmuch  as  the 
vork  in  question,  after  it  was  done  and  completed,  was 
idppted  by  them  for  purposes  connected  with  the  cor- 
f>oration. 

Rule  refused  {a). 

(a)  See  the  ceaes  coUccted  in  Paine  v.  Strand  Union,  anU,  p.  326. 


St.  Nxot*s 
Union. 


Layton  against  Hueey. 


Monday, 
^/m/27tb. 


TRESPASS.     The  declaration  stated  that  defendant  Under  stat  5& 
.       1  ^  ,      1    .      ./«       1  «       1  ,  .      6  jr.  4.  c.  59. 

broke  and  entered  plamtiff^s  close,  broke  open  his  $.  4.,  requiring 
gates  &c,  crushed  the  grass  and  subverted  the  soil  &c.,  of  any  horsc'^ 
and  seized  and  took  away  froin  the  said  close  divers,  to  <<l,ol^>^^|iy, 
wit  seven,  horses  of  plain tiflf  of  great  value,  &c.,  and  ^l^^^*  ^^ 
drove  them  to  a  pound  and  there  imprisoned  and  im-  "  ^o"«* ")  ^ 

feed  it  while  in 

pounded  them,  and  kept  them  so  impounded  for  a  long  the  pound,  and 

empowering 

Ume,  to  Wit  &c.,  and  converted  them  to  his  own  use;  him,  after  seven 

days,  to  sell  any 
such  horse 
Ibr  the  expenses,  a  party  distraining  several  horses  may  sell  one  or  more  for  the  expenses  of  all. 
Scmble,  per  Coleridge  J.,  that  he  may  repeat  such  sale  from  time  to  time  as  need  requires. 

But,  if  be  pleads  the  sale  in  an  action  of  trespass  for  taking  and  converting  the  horses 
oldy  be  most  allege  that  it  was  necessary  to  sell  them  for  payment  of  the  expenses. 

Aadt  where  defendant  bad^obtained  a  verdict  on  such  plea  not  containing  the  above 
lOcgatioiit  judgment  was  given  non  obstante  veredicto. 

Sh  4 
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and  afterwards,  to  wit  on  &c.,  **  carried  away  two  of 
the  said  horses  and  sold  and  disposed  thereof,  and 
converted  all  the  said  horses  to  his  the  defendant's  ova 
use ;  whereby  "  &c.  (averments  of  damage). 

Pleas.  1.  Not  guilty.  2.  As  to  breaking  and  eo* 
tering  the  close,  breaking  open  the  gates  &c.,  crushing 
&c.,  and  subverting  &c.)  that  the  close,  gates,  grass^ 
soil,  &c.  were  not  the  close,  8:c.  of  plaintiff,  in  manner 
and  form  &c.:  conclusion  to  the  country. 

S.  As  to  the  seizing  and  taking  away  the  horsey 
driving  them  to  tlie  said  pound,  and  there  imprisoning 
and  impounding,  and  keeping  Sac  and  converting  them 
as  in  the  declaration  mentioned,  and  carrying  away  two 
of  the  said  horses,  and  selling  and  disposing  of  and 
converting  all  the  said  horses  to  defendant's  own  use : 
That  defendant,  before  and  at  the  times  when  &c,  was 
lawfully  possessed  of  a  close  &c. ;  and,  because  &&; 
averment,  that  defendant,  at  the  times  when  &c.,  took 
the  horses  damage  feasant  in  his  said  close,  as  a  dur 
tress,  and  led  them  to  the  said  pound,  being  a  com- 
mon pound  &c.,  and  there  imprisoned  and  impounded 
and  kept  them  impounded  &c.  for  the  space  of  time 
in  the  declaration  mentioned,  and  converted  the  same 
in  manner   and   form  &c.     '^  And  the  said  defendant 
further  says  that,  while  the  said  horses  of  the  said  plain- 
tiff remained  and  continued  so  imprisoned,  impounded" 
&c.   *^as   aforesaid,   and   long  after   the   making  and 
passing  of  a  certain  act "  &c.  (5  &  6  W.  4.  c.  59.\  "be 
the  said  defendant  found,  provided  and   supplied  the 
said  horses  of  the  said  plaintiff,  so  impounded  as  afore- 
said, daily  during  all  such  time  with  good  and  sufficient 
food  and  nourishment :  and  the  said  defendant  further 
bays  that,  instead  of  proceeding  for  the  recovery  of  the 
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value  of  the  said  food  and  nourishment  or  any  part  Queen^s  Bench. 

thereof  before  a  justice  of  the  peace,  after  the  expiration   __ .' 

of  seven  clear  days  from  the  time  of  impounding  the       ^^^tov 

said  horses  as  aforesaid,  and  before  the  commencement       Horrt. 

of  this  suit,  to  wit  on  "  &c.,   "  he  the  said  defendant 

carried  away,  sold  and  disposed  of  the  said  horses  so 

sold  as  in  the  said  declaration  mentioned,  openly  and 

by  public  auction,  at  a  certain  public  market  held  at " 

&c.,  **  called  (to  wit)  the  Market-place^  Whittlesea  (after 

having  given  and  published,  three  days  previously  to 

such  sale,  to  wit  on  "  &c.,  ^^  a  public  printed  notice,  at " 

&c.,  ^^  of  the  said  impounding  and  sale  thereof  pursuant 

to  the  said  act  of  parliament),  for  a  certain  sum  of 

money,  to  wit  the  sum  of  15/.  105.,  being  the  most 

money  that  could  be  got  for  the  same;  and  that  the 

said  defendant  then  applied  the  said  money,  being  the 

produce  of  the  said  sale,  in  discharge  of  the  value  of 

such  food  and  nourishment  so  supplied  as  aforesaid,  and 

the  expenses  of  and  attending  such  sale,  according  to 

the  statute  in  such  case  "  &c.,  ^^  as  it  was  lawful  for  the 

said  defendant  to  do  for  the  cause  aforesaid  ;  which  are 

the  same  alleged  trespasses  "  &c.     Verification. 

Replication,  joining  issue  on  pleas  1  and  2.  To 
plea  3,  De  injuria.     Issue  thereon. 

On  the  trial,  before  Parke  B.,  at  the  Cambridgeshire 
Spring  assizes,  1845,  it  appeared  that  seven  horses  were 
impounded,  and  two  sold.  A  verdict  was  found  for  the 
plaintiff  on  the  1st  issue,  and  for  the  defendant  on  the 
2d  and  3d.  The  learned  Judge  was  of  opinion  that, 
under  sect.  4  of  the  statute  (a),  the  defendant  was  en- 


(a)  Stat  S  i^e  H\  4.  c.  59    s,  4.,  afier  reciting  that  «  great  cruelties 
are  practised  by  reason  of  keeping  and  detaining  horses/'  &c.,  *<  im- 
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Volume  riiL    titled  to  sell  as  many  horses  (and  so  many  onl^^j^ 
would  pay  for  the  keep  of  the  seven ;  and  he  obserrof 
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Latton       that  the  plaintiff  had  not  new  assigned. 

HURRT. 


pounded  and  confined  without  food  frequently  for  numy  dayi,** 
for  remedy  thereof,  <*  That  from  and  after  the  passing  of  this  act  eicry 
person  who  shall  impound  or  confine,  or  cause  to  be  impounded  or  ooo* 
fined,  any  horse,  ass,  or  other  cattle  or  animal,  in  any  oommoo  pound," 
&c.,  '*or  in  any  inclosed  place,  shall  and  he  is  hereby  required  to 
find,  provide,  and  supply  such  horse,  ass,  and  other  cattle  or  aoimal  to 
impounded  or  confined,  daily  with  good  and  sufficient  food  and  Donrab- 
ment  for  so  long  a  time  as  such  horse,  ass,"  &c.  **  shall  nmain  wA 
continue  so  impounded  or  confined  as  aforesaid ;  and  every  such  pcnoo 
who  shall  so  find,  provide,"  &c.  <*  any  such  horse,  ass,*'  &c.  **  with  sock 
daily  food  and  nourishment  as  aforesaid,  shall  and  may  and  be  and  dicy 
are  hereby  authorized  and  empowered  to  recover  of  and  from  the  ovicr 
or  owners  of  such  cattle  or  animal  not  exceeding  double  the  full  value  of 
the  food  and  nourishment  so  supplied  to  such  cattle  or  animal  as  afor^ 
said  by  proceeding  before  any  one  justice  of  the  peace  within  wbost 
jurisdiction  such  cattle  or  animal  shall  have  been  so  impounded  and  sap- 
plied  with  food  as  aforesaid,  in  like  manner  as  any  **  penalty  &c.  nuj  be 
recovered  under  this  act ;  and  which  value  the  justice  is,  by  this  diase, 
authorized  '*  to  ascertain,  determine,  and  enforce  as  aforesaid ;  and  eifiy 
person  who  shall  have  so  supplied  such  food  and  nourishment  as  aforesaid 
shall  be  at  liberty,  if  he  shall  so  think  fit,  instead  of  proceediog  fortbe 
recovery  of  the  value  thereof  as  last  aforesaid,  after  the  expiratioB  of 
seven  clear  days  from  the  time  of  impounding  the  same,  to  sell  any  sodi 
horse,  ass,'*  &c.,  <*  openly  at  any  public  market  (after  having  given  three 
days*  public  printed  notice  thereof)  for  the  most  money  that  can  be  then 
got  for  the  same,  and  to  apply  the  produce  in  discharge  of  the  value  of 
such  food  and  nourishment  so  supplied  as  aforesaid,  and  the  ezpemesflf 
and  attending  such  sale,  rendering  the  overplus  (if  any)  to  the  owner  of 
such  cattle  or  animal.*'  Sect.  6  imposes  a  penalty  on  the  penoo  im- 
pounding, who  shall  refuse  or  neglect  to  provide  food  for  auch  borte,  &c 
Sect.  21  enacts,  "  That  whenever  in  this  act,  with  reference  to  aaj 
person,  cattle,  animal,  matter,  or  thing,  any  word  or  words  is  or  are  osed 
importing  the  singular  number  or  the  masculine  or  feminine  goidtr  ooljTi 
yet  such  word  or  words  shall  be  understood  to  include  several  pefsoos  or 
animals  as  well  as  one  person  or  animal,  and  females  as  well  as  males, 
and  several  matters  or  things  as  well  as  one  matter  or  thing,  unless  it  be 
otherwise  specially  provided,  or  there  be  something  in  the  subject  or  coo- 
text  repugnant  to  such  constraction.*' 
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Id  Easter  term,  18459  a  rule  nisi  was  obtained  for  Qn^n^s  Bench. 
judgment  non  obstante  veredicto  on  the  3d  issue  (a).        * 

Lattok 

V. 

Gwming  and  Couch  now  shewed  cause.  The  objec-  Hurrt. 
tions  to  the  plea  are,  first,  that,  if  a  distress  of  seven 
horses  is  taken,  and  they  are  impounded,  two  cannot 
be  sold  for  the  keep  of  the  seven ;  or,  secondly,  that,  if 
they  may,  the  plea  ought  to  allege  that  the  two  were 
necessarily  sold  to  pay  for  such  keep.  The  Sd  plea 
follows  the  language  of  stat.  5  &  6  fT.  4.  c.  59.  5.  4. 
By  that  clause,  the  person  impounding  any  horse  (which, 
by  sect  21,  may  be  construed  to  mean  horses  if  the 
€X>ntext  allows  it)  is  bound  to  supply  food  and  nou- 
rishment for  such  horse  while  impounded,  and  is  autho- 
rized, after  seven  days,  to  sell  such  horse  and  apply ^the 
produce  *^  in  discharge  of  the  value  of  such  food  and 
nourishment  so  supplied  as  aforesaid."  The  plea  states 
that  the  defendant  did  sell  the  two  horses  for  the  value 
of  the  food  <*  so  supplied  as  aforesaid,"  that  is,  in  the 
language  of  the  earlier  part,  ^^  supplied ''  to  **  the  said 
horses  of  the  said  plaintiff,  so  impounded  as  aforesaid." 
Sect.  4  empowers  the  distrainor  to  apply  the  produce  of 
sale  in  paying  for  the  food  &c.  "so  supplied  as  aforesaid ; " 
that  is,  not  to  the  horse  or  horses  sold,  but  to  "  such 
cattle  or  animal  as  aforesaid,"  namely,  the  cattle  or 
animal  impounded.  It  cannot  be  the  meaning  of  sect.  4 
that,  if  several  horses  are  taken,  each  must  be  sold  for 
the  cost  of  that  horse's  food,  although  each  horse  may 
be  worth  100/.  The  justification  is  good  after  verdict 
If  the  plaintifi^  meant  to  allege  that  two  horses  were 
more  than  the  defendant  ought  to  have  sold,  he  should 

(a)  Also  for  a  new  trial,  on  the  ground,  among  others,  of  an  allied 
enoneocis  ruling  as  to  the  necessity  of  a  new  assignment. 
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*        your  construction  of  the  statute  to  be  right,  still,  as  tb^ 

Laytom        derendant  sold  more  than  one  horse,  ought  not  the  plei^ 
HuKKY.       jQ  shew  that  it  was  necessary  to  sell  more  than  one  for 
the  general  expenses  ?     Coleridge  J.    On  these  plead- 
ings nothing  turns  upon  the  want  of  a  new  assignment] 
The  statute,  in  sect.  4,  virtually  gives  a  form  of  plea; 
and  that  has  been  followed.     Supposing  that,  according 
to  the  strict  construction  of  this  clause,  each  horse  is  to 
be  sold  for  its  own  keep,  the  plea  is  consistent  with  that 
supposition,  and  answers  the  count:  for  the  action  is 
trespass ;  and,  if  the  two  horses  were  sold  for  their  own 
respective  expenses,  an  application  of  part  of  the  money 
to  the  expense  of  the  other  horses  would  not  make  the 
defendant  a  trespasser  ab  initio,  such  application  noL 
being  itself  a  fresh  trespass;    Shorland  v.  Govelt{a)^ 
[Coleridge  i.  Professing  to  sell  under  a  statutory  power^ 
must  not  you  shew  that  the  statute  has  been  compliecL 
with  in  all  respects  ?]     To  retain  part  of  the  price  for- 
a   purpose  not   authorized  might  be  an  abuse  of  tli^ 
statutory  authority,  but  would  not  make  the  distrainor* 
a  trespasser  ab  initio.     [Lord  Deiiman  C.  J.    You  say 
that  this,  if  a  wrongful  act,  is  subsequent  to  every  act  of 
trespass.]     It  is ;  and,  as  Bayley  J.  said  in  Shorland  v. 
Govett  (a),  "  Where  the  subsequent  act  is  a  trespass, 
the  law  assumes  that  the  parly  did  not  enter  for  the 
purpose  alleged  in  the  plea,  but  for  the  purpose  of  com* 
milling  the  trespass.     But  here  the  subsequent  act  was 
not  a  trespass,  nor  can  it  be  reasonably  supposed  that 
the  original  entry  was  for  the  purpose  of  the  extor- 
tion."    A  sheriff  lawfully  arresting  a  party  under  pro- 

(a)  5  B.^C.  485. 
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ess  of  contempt  does  not  l)ecome  a  trespasser  ab  initio   Queen's  Bench. 

y  detaining  him  after  he  is  entitled  to  his  discharge;    .*. 

"^mith  V.  Egginfon  {a).     On  the  other  hand,  assuming        Laytom 
^€the  distrainor  must  sell  only  what  it  is  necessary        Hoa»T. 

sell,  yet,  as  the  statute  gives  no  express  direction,  it 

Mst  be  taken  as  conferring  a  discretionary  authority 

sell   so   many   as  the  party   supposes  may  be   re- 

i«te*     He  is  to  sell  by  auction,  and  cannot  be  cer- 

K"»  what  price  any  horse  or  horses  will  fetch,  or  what 

^     expenses  of  sale  may  be.     The  words  of  sect  4 

f^DOwer  the  distrainor  to  sell  "  any  such  horse,"  &c.: 

fc    it  seems  to  follow  from  the  construction  attempted 

the  other  side  that  he  could  not  justify  putting  up 

*     sale  any  horse  or  horses  but  such  as  it  was  neces- 

'^■^-  to  sell  for  the  amount  actually  become  due:  the 

smalt  of  which  would  be  that,  in  many  instances,  he 

-s  Id  not  be  safe  unless  he  sold  each  horse  individually 

discharge  of  its  own  expenses ;  for  there  could  not 

«  second  sale  for  the  general  expenses ;  and  there- 
"^^^  if  he  once  sold  a  certain  number  to  raise  money  for 
-  whole,  and  the  produce  was  insufficient,  he  would 
^^^  no  further  remedy. 

^Syles  Serjt.,  contra.  Either  each  animal  is  to  be 
^^  for  the  expenses  of  each,  or  as  many  must  be  sold 
"^^ill  pay  the  actual  cost  of  all.  The  latter,  certainly, 
^  reasonable  construction :  for  it  cannot  be  said  that, 
^  00  sheep  were  distrained  damage  feasant,  the  whole 
^■ht  to  be  sold  to  pay,  perhaps,  2s,  6d.  But,  as- 
^^ing  this  construction  to  be  acted  upon,  parties 
filing  themselves  of  the  statute  must  allege  in  plead- 
^  thai  it  was  necessary  to  sell  so  many,  and  that  they 

(a)  7  if,  ^  R\G7, 


818 


Q.B.  EASTER  TERM, 


Volume  VUL   at  once  did  so ;  or  that  they  sold  one  and  it  did 

\ produce  enough,  and  then  they  sold  more.    Her 

such  averment  is  made :  and  it  is  not  shewn  wb< 
the  amount  of  the  keep  and  expenses  of  sale  eqaa 
or  exceeded,  the  sum  raised.  (He  was  then  sto| 
by  the  Court.) 


Latton 
Hu&Ar. 


Lord  Denman  C.  J.  The  sense  of  the  statute 
sect  4,  is,  that  the  distrainor  may  sell  to  meet 
exigency  which  arises ;  he  must  exercise  a  reasoi 
discretion,  and  act  bona  fide.  But,  if  he  sells 
horses  to  pay  the  expenses  of  seven,  he  is  boun 
shew,  in  an  action  like  this,  that  he  did  sell  wha 
necessary,  according  to  a  proper  exercise  of  discn 
The  rule  must  be  absolute  for  judgment  non  obs 
veredicto. 


Williams  J.  (a).   The  learned  Judge  at  the  trial 
not  have  pronounced  judicially  whether  or  not  the  ; 
ment  of  necessity  was  essential :  the  only  question  i 
must  have  been  whether  or  not  the  necessity  was  pn 
The  case  has  been  ingeniously  argued  by  Mr.  Couch 
the  question  were  whether  a  right  to  sell  the  two  hi 
existed  at  all ;  but  the  real  point  is  whether  the  defi 
as  pleaded,  was  a  good  answer  under  the  statute, 
act  gives   a  distrainor  two  modes   of  remedy  for 
expense  of  keeping  the  animals  impounded.     He 
proceed  before  a  justice  in  the  same  manner  as  i 
forfeiture;   or  he  is  empowered  to  help   himself: 
may,  if  he  thinks  proper,  sell,  to  indemnify  himsel; 
the  keep.      But,  after  satisfying  those  expenses, 
the  costs  of  sale,  he  is  to  render  the  overplus,  if 

(a)  FaUeton  J.  was  absent  on  account  of  ill  health. 
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to  the  owner  of  the  distress  :  that  implies  that  what  is  Queen't  Bench. 

sold  must  have  been  necessarily  sold  for  the  purpose  * 

of  reimbursement,  and  that  the  power  is  measured  by       Laytoh 
the  necessity.    I  think,  therefore,  that,  in  pleading,  the       Hurrt. 
necessity  ought  to  be  averred,   and  that,  for  want  of 
such  averment,  this  is  not  a  good  plea. 

Coleridge  J.  The  true  construction  of  the  clause 
appears  from  its  object,  which  is  that  no  cruelty  should 
be  inflicted  upon  animals  impounded,  but  that  the  dis- 
trainor should  feed  them,  and  be  repaid  what  he  is 
obliged  to  expend  for  that  purpose.  To  obtain  repay- 
ment he  may  go  before  a  magistrate,  or  he  may  sell, 
and  reimburse  himself.  But,  as,  before  a  magistrate,  he 
would  obtain  only  satisfaction  for  the  keep  of  all  the 
animals  distrained,  so,  if  he  sells,  his  indemnity  must 
be  limited  to  the  amount  of  what  has  actually  been 
supplied.  Mr.  Couch  has  suggested  the  difficulty  that, 
if  the  power  of  sale  be  strictly  limited,  the  distrainor 
may  not  ultimately  be  reimbursed,  because  he  cannot 
make  a  second  sale :  but,  if  he  is  obliged  to  keep  the 
distress  for  an  indefinite  period,  I  know  nothing  to  pre- 
vent his  selling  from  time  to  time  as  it  becomes  necessary* 
The  intention  of  the  act  clearly  is  that  what  he  sells 
should  be  what  it  is  necessary  to  sell :  and,  when  he 
pleads  the  sale  as  a  defence,  he  should  say  ^'I  sold 
for  what  it  was. necessary  to  raise." 

Lord  Denman  C.  J.  We  do  not  decide  that  the 
defendant  was  a  trespasser  ab  initio,  but  only  that  a  part 
of  what  he  did  is  not  justified  by  the  pleading. 

Rule  absolute  to  enter  judgment  for  plaintiff  on 
the  Sd  issue,  non  obstante  veredicto* 
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Mondai/, 
Jipril  27lli. 


Lee  against  Merrett. 


A  sum  of 
money  allowed 
in  account  by 
mistake  on  a 
settlement  be- 
tween  plaintiff 
and  defendant, 
when  defendant 
paid  the  ba- 
lance after  de- 
duction of  that 
sum,  cannot  he 
recovered  back 
in  an  action  for 
money  had  and 
receivcil,  the 
sum  allowed 
never  having 
passed  between 
the  parties 
otherwise  tlian 
by  such  allow- 
ance. 


A  SSUMPSIT  for  money  had  and  received,  and 
an   account  stated.      Particular  of  demand, 
"  24/.  9s.  received  on  the  8th  day  of  February  184S 
the  defendant  of  the  plaintiff,  to  his  use."     Plea : 
assumpsit. 

On  the  trial,  before  Erie  J.,  at  the  WiUdiire  S[ 
assizes,  1845,  it  appeared  that,  in  1843,  the  plai 
who  was  the  vicar  of  North  Bradley  in  Wiltshire 
nianded  26/.  8s.  of  the  defendant  for  tithes.  On 
amination  of  accounts  between  the  parties,  it  app< 
that,  in  a  former  year,  the  defendant,  being  then 
warden,  had  paid  24/.  9s.  on  the  plaintiff's  accouc 
highway  rates.  Credit  was  therefore  given  to  de 
ant  for  that  sum  in  the  settlement :  and  he  paid  pli 
the  remaining  1/.  19s.  Defendant  also  gave  a  wi 
memorandum,  stating  that  plaintiff  demanded  26/.  8; 
tithe,  and  that  defendant  deducted  from  that  sum  24 
leaving  \L  19s.  balance.  Afterwards  it  was  discov 
that  the  24^  9s.  due  from  plaintiff  had  been  allows 
defendant  in  a  former  settlement  of  account ;  anc 
present  action  was  brought  to  recover  back  that 
as  paid  in  ignorance  of  the  fact.  It  was  contender 
defendant's  behalf,  that  the  action  did  not  lie.  Foi 
plaintiff  it  was  urged  that  the  case  was  analogoi 
principle  to  that  in  which  A.  owes  100/.  to  A,  an 
100/.  to  C,  and  it  is  agreed  among  all  the  parties 
A.  shall  pay  C.  the  100/.,  and  thereupon  C.  beo 
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entitled  to  recover  the  100/.  of  A.  la).    The  learned  Q^teen^t  Bench. 

Judge  reserved  leave  to  move  to  enter  a  nonsuit  if  the  L__ 

Court  should  be  of  a  different  opinion :  and  the  plaintiff         ^" 
had  a  verdict.  Miaaitr. 


Ji^inglake  Serjt.|  in  the  ensuing  term,  moved  accord- 
iog^  to  the  leave  reserved,  and  contended  that  the  ac- 
tioTB  for  money  had  and  received  did  not  lie,  no  money 
hav^ing  passed  except  the  balance,  not  in  dispute,  of 

^       IL    2  95.     He  cited  JVharton  v.  Walker  (b).     A  rule  nisi 

J      Was    granted  (c). 

i 

ii  C^rawder  now  shewed  cause  (d).     The  only  question 

1  b  ovs  the  form  of  action.  If,  on  the  second  settlement, 
P  the      defendant  had  laid  down  26/.  Ss.  in  money  and 

2  received  back  24/.  95.,  there  could  be  no  doubt.  ICole- 
f ^  ri^^c  J.  In  this  case,  how  has  the  24/.  95.  ever  been 
"*  ©OKi^?]  The  allowance  of  it  is  the  same  as  if  money 
j-~  I**«^.  [Lord  Denman  C.  J.  For  every  purpose,  per- 
g  bap^  except  supporting  this  form  of  action.  Cole* 
^  ^'4s*<p  X  The  sum  allowed  to  the  defendant  never  had 
^  bee»^  money  of  the  plaintiff.  It  is  as  if  the  plaintiff  had 
^  bra^^ght  in  a  bill,  and  the  defendant  had  said  "  I  have 

P*Jcl   you  before."]     Where  money  has  been  extorted, 

®'  'i'^udulently  or  unconscientiously  received,  this  action 

^^•*        It  is  not  clear  that,  in  the  present  case,  any  other 

^oc^jj^      j-j^yj  Denman  C.  J.  The  plaintiff  might  sue 

**     ills  tithe;    the     transaction  proved  would  be  no 

^^^^^^r.      Coleridge  J.  The  fact  that  the  allowance  in 

5*^         Dictum  ofBuUer  J.  in  Tatlock  v.  Harris,  3  T.  B,  174.  180. 


c*> 


AB.frC.  163. 


^    "^         A  new  trial  was  moved  for  on  other  grounds,  but  the  rule  not 


C*^      Belbre  Lord  Denman  C.  J.,   miUams  and  Coleridge  Js. 
>  VIII.  N.  S.  3  I 


of  parties  were  materially  different  from  tl 
present  case.  In  'Lucas  v.  Jones  (b)  writing 
on  settlement  of  account  was  considered  a 
money  within  the  stamp  act  55  G.  S.  r.  1 
Denman  C.  J.  It  will  be  much  against  < 
opinion  if  we  discharge  this  rule.  But  w 
sider  whether  it  be  necessary  to  hear  i 
Kinglake.'] 

Ct 

Lord  Denman  C.  J.9  on  the  next  day  (j 
said :  We  cannot  agree  in  Mr.  Crofwder^s  ^ 
cose,  and  must  give  our  decision  for  the  defe 

Rulei 


(a)  4  B.i;  a  163,  (6)  5  Q. 

(i)  See  Cummins  ▼.  Bedboroughf  15  AT.  ft*  1^.438. 
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Queen*s  Bench, 
1846. 


Solomon  against  Lawson.  Monday, 

^^  April  27th. 

L     The  first  count  of  the  declaration  stated  that  i-  In  an  action 
lintiff,  before  and  at  the  time  of  the  committing  dander,  when 
wit  on  &C.,  was  a  merchant,  and  carried  on  wrftt^  or 
as  such  merchant  at  the  island  of  St.  Helena,  ?P^emtX?°' 
etofore,  and  before  and  at  the  time  of  the  com-  »ppI*^1«  *°, 

toe  iodi?iduai 

&c.,  was,  and  still  is,  accustomed  to  be  em-  plaintiff,  no 

introductory 

for  reward  in  that  behalf  paid  to  plaintifif^  for  a?erment  or 

innuendo  can 

)ose  of  conveying  to,  selling,  and  supplying  with  give  such  an 
ter  and  provisions,  from  the  shores  of  the  said  "^Til^fo^,' 
divers  ships  passing  by  and  calling  at  the  said  aaraSon^in^ 
That  plaintiff,  before  and  at  the  time  of  the  the  first  count, 

*  after  renting 

ing  &c.,  had,  for  the  better  and  for  the  more  that  plaintiff 

was  employed 

ipplying  the  said  ships  so  calling  as  aforesaid  in  supplying 

,  .         ,  _  .        ■  .  fr®*'^  water  to 

:er,  purchased  and  procured  a  certain  ship  or  ships  at  £r.,  and 
p,  for  a  large  sum  of  money,  to  wit  500/.,  for  pu^Kwe,  fitted 
pose  of  conveying  the  said  water  to  and  from  JJ?^^  wo^en' 

tanks,  and  that, 
the  ship  Af. 
'.,  plaintiff  conveyed  fresh  water  to  the  M,  in  the  wooden  tanks  of  bis  schooner, 
I  that  defendant  published,  of  and  concerning  plaintiff  in  his  said  employment, 
ning  the  water  so  supplied  to  the  M.,  a  statement  (set  forth  in  the  count)  that 
board  the  M,  had  become  ill  soon  after  leaving  J7.,  where  they  had  taken  in  fresh 
ich  illness  was  occasioned  by  the  water;  that  the  water  was  run  into  a  copper 
De  Uie  casks  were  filled  alongside ;  that  the  poison  was  imbibed  from  the  tank ; 
behoved  the  authorities  to  order  its  removal,  and  replace  it  with  an  iron  one : 
•ning  that  plaintiff  had  been  guilty  of  supplying  bad  and  unwholesome  water  to 
^gment  on  that  count  was  arrested. 

-e  a  declaration  for  libel  sets  out  a  publication  which  refers  to  a  previous  pub- 
it,  unless  by  reference  to  the  language  of  the  previous  publication,  contains  no 
previous  publication  must  be  considered  as  incorporated  in  the  publication  com- 
and  must  appear,  in  the  declaration,  to  be  set  out  verbatim,  and  not  merely 
«. 

«  judgment  was  arrested  as  to  the  second  count  of  the  above  declaration,  which, 
og  that  defendant  published  a  statement  "  in  substance  as  follows,**  setting  out 
tion  charged  in  the  first  count,  charged  that  defendant  afterwards  published, 
ceming  plaintiff,  &c.,  and  of  and  concerning  the  first  publication,  a  statement 
pper  tank  was  fitted  up  in  a  schooner  belonging  to  plaintiff. 

Si   2 


\ 
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the  shores  of  the  said  island,  to  and  on  board  the  si 
ships  so  calling  as  aforesaid ;  and  had  spent  divers  lai 
sums  of  money  in  having  the  said  ship  or  schooner 
aforesaid  fitted  up  for  carrying  the  said  water  as  afo 
said,  to  wit  500/. ;  and  then  had  the  said  ship  or  school 
fitted  up  with  divers  wooden  tanks  and  cisterns  for  o 
taining,  holding  and  conveying  the  said  water  for 
purpose  aforesaid:  That  heretofore,  and  before 
committing  &c.,  a  certain  ship,  to  wit  a  ship  called 
Mqffhtt^  then  on  her  voyage  from  India  to  England^  ^ 
divers  persons,  passengers,  oflScers  and  crew  on  boa 
arrived  and  called  at  the  said  island  for  the  purpose 
taking  a  supply  of  fresh  water  for  the  use  of  the  s 
last  mentioned  ship  and  the  said  persons,  passengi 
&c.,  during  her  then  ensuing  voyage  from  St.  Hd 
aforesaid  to  England:  That  thereupon,  afterwards,  \ 
before  the  committing  &c.,  to  wit  on  &c^  a  certain  [ 
son,  then  being  the  captain  of  the  said  ship  the  J: 
fatty  then  employed  plaintiff,  and  agreed  with  him 
and  plaintiff  did  then  sell,  convey  and  deliver  on  bo 
the  last  mentioned  ship,  a  large  quantity  of  fresh  wa 
to  wit  SOO  hogsheads  of  fresh  water,  of  great  value 
wit  &c.,  for  the  use  or  supply  of  the  said  ship  as  af< 
said  during  her  then  voyage  to  England;  and  plaii 
did  then  convey  the  sanfe  to  and  on  board  the 
mentioned  ship  in  the  wooden  tanks  and  cbterns  of 
said  ship  or  schooner  of  plaintiff,  from  the  shore  of 
said  island :  That  afterwards,  and  after  taking  on  be 
the  said  water,  to  wit  on  &c.,  the  said  ship  the  Jkfo] 
did  arrive  in  the  river  Thames^  from  off  her  said  voy 
from  India,  after  so  touching  at  St.  Helena  as  afi 
said :  That  the  plaintiff  hath  always  conducted  hinu 
as  well  in  the  way  of  his  said  business  and  occupai 
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as  otherwise,  with  skill,  care,  judgment  and  integrity,  QuemV  Benek. 
and  hath  never  been  guilty,  nor,  until  the  committing 
&c^  been  suspected  &c^  of  conveying,  selling  or  sup-  Soimvov 
plying,  or  endeavouring  to  convey,  or  sell  or  supply,  to  Lawiov. 
ships  passing  by  and  calling  at  the  said  island,  bad 
or  unwholesome  or  poisonous  water;  nor  of  conveying 
or  carrying  water  to  the  said  ships  or  vessels  in  copper 
tanks,  or  of  any  other  the  misconduct  hereinafter  men- 
tioned to  have  been  imputed  to  him :  That  the  said 
water,  before  and  at  the  time  of  the  committing  &c., 
which  was  supplied  to  the  said  ship  the  Mqffatt  by 
plaintiff  as  aforesaid,  was  good,  fresh  and  wholesome 
water.  Yet  defendant,  well  knowing  &c.,  but  contriving 
&&  to  injure  plaintiff  in  his  said  trade  or  business  and 
employment  as  aforesaid,  and  to  cause  it  to  be  suspected 
and  believed  that  plaintiff  had  conveyed,  sold  an^  sup- 
plied to  the  said  ship  the  Mqffatl  unwholesome,  poi- 
sonous and  bad  water,  and  that  plaintiff  had  been  and 
was  in  the  habit  of  conveying  the  said  water  on  board 
the  said  ships,  and  had  conveyed  the  water  aforesaid 
to  the  ship  the  Mqffatt,  in  copper  tanks,  which  were 
unwholesome  and  unfit  for  use,  and  to  vex  &c.  plaintiff, 
heretofore,  to  wit  on  &c.,  wrongfully,  maliciously  and 
injuriously  printed  and  published,  and  caused  to  be 
&C.9  in  a  certain  newspaper  called  TAe  TimeSf  of  and 
concerning  plaintifif^  and  of  and  concerning  him  in  the 
way  of  his  said  trade  or  business  and  employment 
respectively,  as  aforesaid,  and  of  and  concerning  the 
water  so  supplied  to  the  said  ship  the  Mqffatt  as  afore- 
said, and  of  and  concerning  plaintiff's  conduct  in  and 
about  the  selling,  conveying  and  delivering  the  said 
water  on  board  the  said  ship  the  Mqffkit  as  aforesaid, 
a  certain  false,  scandalous,  malicious  and  defamatory 
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Foiume  VIZI,  libel,  ooDtaining  the  false,  &c.,  and  libellous  maU 
*       following,  of  and  concerning  plaintiff  and  of  and  c 
Solomon      ceming  bim  in  the  way  of  his  said  trade  or  bnsii 
Lawmv.       and  employment  respectively,  as  aforesaid,  and  of 
concerning  the  water  so  supplied  to  the  said  dii[ 
aforesaid,  and  of  and  concerning  his  conduct  in 
about  the  selling,  conveying  and  delivering  tiie 
w^ter  on  board   the  said  ship  the  MaffiUt  as  af 
said,  viz. 

'<  To  the  Editor  of  The  Times.  Sir,  —  The  foil 
ing  shocking  occurrence  deserves  to  be  made  knc 
as  it  may  be  the  means  of  saving  the  lives  of 
sengers  from  India.  The  ship  MqffbU^*  (meaning 
aforesaid  ship)  <^  arrived  from  Bombay  on  Saiurt 
and  the  passengers  landed  in  almost  a  dying  state, 
appears,  from  a  statement  made  by  two  of  the 
ferers,  who  are  officers  in  the  army  and  are  come  h< 
on  sick  leave,  that  they  were  all  tolerably  well  u] 
their  arrival  at  St.  Helena^  where,  as  is  customary,  i 
took  on  board  fresh  water:  and  in  a  few  days  i 
leaving  that  island  they  were  all  seized  with  vie 
pains  and  vomiting,  which  continued  daily  up  to  t 
arrival  in  England.  Their  gums  became  black,  and 
under  part  of  the  tongue  black.  No  one,  not  i 
the  doctor,  who  equally  suffisred  widi  the  captain 
his  wife,  could  account  for  it.  But  there  is  no  d< 
that  their  illness  was  caused  by  the  water;  and  it 
pears  the  water  is  run  into  a  copper  tank  at  SL 
lenoj  from  whence  the  casks  are  filled  alongside.  T 
is  no  doubt,  therefore,  that  the  poison  is  imbibed  i 
this  copper  tank;  and  it  behoves  the  authorities 
mediately  to  order  its  removal,  and  replace  it  wit! 
iron  one.     I  saw  the  two  young  officers  this  day,  sui 
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ing  the  most  dreadful  agony.     I  should  be  glad  to  hear,  Qtiwn*«  Bendk» 
from  the  passengers  of  other  ships  from  India^  whether  ' 

they  have  been  like  sufferers  by  the  St.  Helena  water,      Solokoh 
in  order  that  a  proper  jrepresentation  may  be  laid  before      Lawsok. 
government,  which  there  is  no  doubt  the  captain  and 
owners  of  the  Maffiat  will  feel  it  necessary  to  do.     I 
remain,  Sir,  yours  most  obediently, 

«  Odober  9th.  «  Nauticus. 

<<  P.  S.  I  find,  in  your  paper  of  today,  not  less  than 
97  vessels  announced  as  having  put  into  5^.  Helena.*^ 

(Hiereby  then  and  there  meaning  and  intending  that 
the  plaintiff  had  been  guilty  of  selling,  conveying  and 
supplying  bad  and  unwholesome  water  to  the  said  ship 
the  Mqffiitt.) 

Second  count.  That,  after  the  said  arrival  of  the 
said  ship  the  Mqffatt  in  the  river  Thames  as  aforesaid, 
and  before  the  committing  &c.,  hereinafter  mentioned, 
to  wit  on  &C.,  defendant  caused  to  be  printed  and  pub- 
lished in  the  said  newspaper  a  certain  letter  or  statement, 
in  substance  as  follows ;  that  is  to  say : 

"  To  the  Editor  of  The  Times  &c."  (Setting  out 
verbatim,  without  innuendoes,  the  letter  set  out  in  the 
first  count.) 

And  defendant,  further  contriving  &c.,  as  aforesaid, 
afterwards,  and  after  the  publication  of  the  said  last-men- 
tioned letter  or  statement,  to  wit  on  17th  October ,  a.d. 
1844,  falsely  &c.  and  maliciously  did  publish  a  certain 
other  false,  &c.  libel,  of  and  concerning  plaintiff,  and  of 
and  concerning  him  in  the  way  of  his  said  trade  or  busi- 
ness and  employment  as  aforesaid,  and  of  and  concerning 
the  water  so  supplied  and  delivered  by  him  on  board  the 
said  ship  the  Mqffbtt  as  aforesaid,  and  of  and  concerning 

d  I  4 


!  n 


T 

ii 


I     :i 


.  Volume  nil. 
Ib46. 

SoLOMOjr 

V. 
IiAWfOH. 


Q.B.  EASTER  TERM, 

his  conduct  in  and  about  the  selling,  conveying  and 
livering  the  said  water  on  board  the  said  ship,  an 
and  concerning  the  said  last  mentioned  letter  or  s 
ment,  containing,  amongst  other  things,  the  false, 
and  libellous  matter  following,  of  and  concerning  p 
tiff,  and  of  tmd  concerning  him  in  the  way  of  his 
trade  &c.,  as  aforesaid,  and  of  and  concerning  the  i 
so  supplied  and  delivered  by  him  on  board  the  said 
the  Moffait  as  aforesaid,  and  of  and  concerning  his 
duct  in  and  about  the  selling,  conveying  and  deliv< 
the  said  water  on  board  the  said  ship,  and  of  and 
cerning  the  said  last  mentioned  letter  or  statement: 
is  to  say) : 

"To  the  Editor  of  The  Times. 

**  Si.  Helena  water. 

**  Sir,  I  beg  leave  to  correct  an  error  I  was  led 
regarding  the  passengers  by  the  ship  Mqffhity  : 
Bombay^  being  poisoned  by  the  water  supplied  ai 
Helena  from  a  copper  tank.  I  stated  the  tank  beloi 
to  Government.  This  is  an  error.  The  copper  tai 
fitted  up  in  a  small  schooner  belonging  to  Mr.  Solon 
(thereby  meaning  the  plaintiff),  "  which  runs  alon{ 
the  ships,  as  they  arrive,  to  supply  them  with  w 
Captains  of  ships  homeward  bound  will  therefor 
well  to  be  warned  of  the  fatal  consequences  that 
result  from  taking  in  water  that  has  probably  been  1 
some  days  in  a  copper  tank,  the  evil  effects  of  which 
can  ascertain  by  inquiry  of  the  captain,  doctor  or  o^ 
of  the  MoffaW*  (thereby  meaning  the  said  ship 
Mqffatt  aforesaid).  *«  The  doctors  pronounce  it  to 
decided  case  of  poison.  I  am,  Sir,  your  most  oba 
servant,  « Nauiicm 
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(Thereby  then  meaning  and  intending  that  the  said    Q««^''  Bench, 
water,  so  supplied  and  delivered  by  plaintiff  to  the  said   . 
ship  the  MaffiUt  as  aforesaid,  was  bad,  unwholesome,  and 
poisonous.) 

lien  followed  a  general  statement  of  damage  to 
plA.iiitiff  in  his  character  and  trade :  and  that  he  hath 
be^n  and  is  greatly  vexed,  &c.,  greatly  hindered  and 
pr^^ented  in  and  from  supplying  the  said  ships,  so  call* 
in^  at  the  said  island,  with  fresh  water  and  other  pro- 
visions, and  hath  thereby  been  deprived  of  divers  great 
pi  i  ins,  &C.,  and  by  means  whereof  the  masters  of  divers 
>bif>s  have  refused  to  take  their  fresh  water  and  provi- 
>ic»vm  s  from  plaintiff,  as  they  otherwise  might  and  would 
la^v-^  done  (not  stating  any  particular  instance). 

ir*leas :  Not  guilty ;  2.  That  the  water  was  not  good 
Sec*  ^  3.  A  justification.  Replication :  to  the  1st  and 
^  pleas,  similiter;  to  the  third,  De  injuria,  on  which 
sff^:a«  was  joined. 

CI3n  the  trial,  before  Lord  Denman  C.  J.,  at  the  Surrey 

Spring  Assizes,  1845,  a  general  verdict  was  found  for 

the   plaintiff.    In  JE;aj/^  term,  1845,  iSieer  Serjt  obtained 

ft^Mle  nisi  for  arresting  the  judgment;  or  for  a  venire 

^^  novo. 

In  last  Hilafy  vacation  (a), 

IL  Chambers^  Butt  and  Edwin  James  shewed  cause. 

The  objection  to  the  first  count  is,  that  none  of  its 
Allegations  directly  points  to  the  plaintiff.  The  answer 
^9,  that,  if  words  charged  as  a  libel  be  ambiguous  or 
^uWocal,  after  verdict  the  Court  will  give  them  that 

(a)  The  case  was  argued  on  February  Uth,  before  Lord  Denman 
C  J.t  Atlemt  and  WUUams  Js. ;  and  on  F^rrvuuy  ISth  and  14tli,  be- 
t«f«  Lord  Denman  C.  J.,  Fatteton,  Williams  and  Coleridge  Js. 


iiupuutuuii.         A  ue   saiue  uuuLriiiC)   in  eu 

found  at  p.  3879  cmd  p.  89 1 .  Gtdsde  v.  Mi 
in  moving  for  the  rulei  is  in  the  plaintiff' 
decision  there  amounts  only  to  this,  that 
on  the  face  of  the  declaration  "  by  the  i 
themselves,'^  "  that  they  may  bear  the  mU 
upon  them/'  The  Court  therefore  will  uph 
of  the  jury,  if  it  is  possible  that  the  word 
meaning  imputed  to  them.  If  the  opp 
that  the  Court  will  endeavour  to  find  oo 
meaning,  ever  prevailed,  it  has  long  cei 
rule.  Even  as  long  ago  as  the  case  o 
Curie {b)j  the  words  "  Mr.  Deceiver*'  wer 
port  the  innuendo,  *<  meaning  the  plaintiff, 
[Patteson  J.  But  a  difficulty  here  is,  thai 
first  count  alleges,  by  way  of  introductory 
the  plaintiff  supplied  water  to  vessels  firo 
schooner,  the  language  of  the  libel  seei 
to  apply  to  a  tank  on  the  land.]  Th 
necessary  construction.  The  words  will  t 
ing,  that  the  tank,  from  whence  the  vesse 
alongside,"  was  a  tank  conveyed  in  a  sc! 
case  is  quite  different  firom  those  where 
has    been  whether  a  declaration  is   su] 
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proper  coUoqaiam,  Ptake  v.  OlMam  (a),  referred  to  in  ^Mm*«  BmuA. 
QcUstein  v.  Foss{b)j  Clement  ▼.  Fisher  {c\  Smeeiapple  \__ 


▼•  Jes9e{d);  and  it  resembles  Hughes  ▼.  Sees{e)j  Solokok 
jfi^mii  V.  Lawsan{g)f  and  Gardiner  v.  Williams  {h)^  Lawmw. 
where  Lord  Abinger  C.  B.  says,  <*  Any  assignable  case 
wluch  will  support  the  verdict  must  be  presumed;". 
which  decision  was  upheld  on  error ;  Williams  v.  Gar" 
iUner{i).-  It  is  not  essential  that  the  name  should 
appear  in  the  libel.  The  inducement  states  that  the 
plaintiff  supplied  water  in  tanks  for  the  MaffaU:  then 
the  innuendo  connects  the  libel  with  that  employment  of 
the  plaintiff.  That  is  the  proper  office  of  an  innuendo ; 
aad  then  the  jury  are  to  verify  the  innuendo^  as  they 
have  done.  The  case  is  as  if  a  defendant  charged  that 
a  goldsmith  sold  copper  for  gold,  or  that  a  brewer  sold 
unvdiolesome  beer,  or  that  a  seller  of  woad  mixed  black 
moold  with  his  woad,  all  of  which  would  be  action* 
able,  even  if  only  expressed  orally ;  Com.  Dig.  Action 
spofi  the  ease  for  Defamation  (D  26.),  (D  27.))  citing 
1  Aof.  Abr.  62,  6S,  tit.  Action  sur  case  (V),  pL  27,  28,  « 
Bl.  Even  if  the  tank  belonged  to  the  "  authorities," 
h  would  be  a  libel  to  impute  to  the  pIai^tiff  that  he  had 
supplied  unwholesome  water  thence  to  the  ship.  [Pa/-* 
iesanJ.  It  is  not  said  that  the  defendant  meant  to 
diarge  the  plaintiff  with  doing  this  knowingly.] 
'  Hie  second  count  is  objected  to,  on  the  ground  that 
the  letter  in  The  Times  of  October  9th  is  not  averred 
therein  to  be  set  out  verbatim,  but  only   ^*  in  sub- 

(a)  1  Cowper,  S75. 

•(h)  6  A  4*  d  154.  159.   Affinnedf  on  error,  in  Exchequer  Chamber; 
GoUklany,  Fou,  4  Bmg.  489. 
(c)  7  JB.fa  459.  (d)  SB.ff  Ad.^. 

JCO  4  Jf.  4-  ^-2^-  (jg)  6  New  Ca,2l2. 

(*)  2  C  J£.  i*  A.  78. ;  S.aS  Tsfrwh.  757. 
(I)  1  M.  t*  W.  945.,  &  C.  TVnoA.  ^  Gr.  578. 
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stance."  But  that  count  takes  the  second  letter  m 
containing  the  libel)  and  sets  out  the  first  lettei 
as  an  introduction.  To  hold  the  count  bad  oi 
ground  would  therefore  be  departing  from  th< 
roentary  rule,  that,  in  the  inducement,  words  or  wi 
require  only  to  be  set  out  in  substance,  but  tb 
libel  itself  must  be  set  out  in  hoc  verba.  A  can 
easily  be  imagined  of  a  series  of  letters,  of 
the  last  only  contained  a  libellous  averment,  b 
could  not  be  understood  except  by  reference  t 
portion  of  the  series  which  preceded  it.  And  th 
son  of  this  rule  is  laid  down  in  1  Starkie  on  SI 
(2d  ed.)  p.  400.  <*  With  respect  to  the  allegati 
collateral  circumstances,  in  reference  to  which  the 
lication  is  actionable,  care  should  be  taken  not  to 
them  too  minutely,  and  not  to  fdlege  more  tl 
necessary,  for  where  the  actionable  quality  of  the 
lication  depends  wholly  on  its  connection  with  coU 
matter,  a  variance  in  proof  of  those  matters  ha 
quently  been  held  to  be  fatal."  And  no  reason  i 
given  why,  when  such  collateral  circumstances  i 
of  writings,  they  should  not  be  set  out  compendioi 
well  as  other  facts.  [Patteson  J.  It  is  not  averred 
count  that  the  first  letter  was  '*  of  and  concemii 
plaintiff."]  That  shews,  still  more  distinctly,  thi 
inserted  only  by  way  of  inducement.  Co.  LiU  3 
Com.  Dig.  Pleader y  (£  10.),  are  in  favour  i 
plaintiff  on  this  point.  Cook  v.  Cox  (a)  and  Wn 
Clements  (&)  were  cited  on  moving  for  the  rule.  B 
effect  of  these  cases  is  only  that  the  words  char] 
slanderous,  or  the  writing  charged  as  libellous, 
be  set   out;   which  proves  nothing  as   to  wor 


(a)  ^M,i  Alia 
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writings  introduced   merely  to  explain  and  point  that  Qveen's  Bench. 

which  is  the  actual  slander  or  libel.     If  this  objection  * 

prevaily  it  will  follow  that  a  colloquium  cannot  be  Solomon 
averred  without  setting  out  the  whole  of  the  colloquium  Lawsok. 
folly.  But  the  omission  to  do  so  cannot  prejudice  the 
defendant;  for,  if  the  effect  of  the  colloquium  be  inac- 
curately described  t  he  is  not,  by  the  generality  of 
the  all^tion,  prevented  from  taking  advantage  of  the 
variance,  as  appears  from  Shepherd  v.  Bliss  {a).  In 
Buckingham  v.  Murray  (b)  the  libel  complained  of  con- 
sisted of  certain  words  in  an  index  to  a  book;  and  it 
was  held  unnecessary  to  set  out  the  words  of  the  book 
itself  to  which  the  index  purported  to  refer.  If  this 
mode  of  declaring  be  wrong,  it  is  not  easy  to  see  how 
the  declaration  could  be  framed  at  all. 

Sue  Seijt.  and  Peacock^  contr^.  Such  avermentii  in 
the  first  count  as  are  material  cannot  be  rejected  after 
verdict ;  the  plaintiff  must  therefore  rely  upon  the  in- 
terpretation which  he  has  given,  on  the  record,  of  the 
alleged  libel.  Then  the  Court  must  see  that  the  writing 
is  such  as  to  be  capable  of  that  interpretation.  It  is  a 
material  averment  that  the  publication  was  of  and  con- 
cerning the  plaintiff  in  his  way  of  business ;  Johnson  v. 
Aylmer  (c),  Ixmfield  v.  Bancroft  (d),  Bex  v.  Marsden  {e\ 
But  the  writing  itself  does  not  appear  to  be  so,  and 
cannot  be  made  so  by  an  innuendo  merely ;  Bex  v.  Al» 
derton{g)9  Bex  v.  Home  (A),  1  BoL  Abr.  81.  tit.  Action 
sur  Case  (H),  pi.  12.,  James  v.  Builech{i).  The  verdict 

(o)  8  Stark.  N.  P.  C.  510.  (6)  Q  C.  i  P.  46. 

(c)  Cro.  Jac.  126.  (d)  8  Str.  934. 

(e)  4  !£.  4>  &  164.  {g)  Sayer't  Sep.  880. 

(A)  8  Cowp.  672.  684.  (t)  4  Rep.  17. 
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VotumeVliL   will  not  help;  Htwhes  v.  Bees  (a).    In  Fketaooi\ 

*        Curie  (b)  the  colloquium  expluned  the  words  suflkieDt] 

SoKOMON  ^  support  the  innuendo:  in  the  case  of  writing^. iIm  ii 
Lawson.  troductory  averments  answer  to  the  colloqaiomy  and  ai 
subject  to  the  same  rule.  It  may  be  conceded  that  tl 
doctrine  of  interpreting  language  in  mitiori  sensa  n 
longer  prevails  to  the  same  extent  as  formerly.  Bi 
here  a  statement  is  made,  affecting  no  particular  penoo 
and  then  the  plaintiff  comes  forward  and  insists  thit 
shall  be  understood  that  he  was  charged  by  it  [Atf 
teson  J.  If  a  writing  stated  that  a  great  fire  had  oocurrai 
it  would  not  do  to  call  that  a  libel  and  try  to  makek 
so  by  adding  innuendoes  that  the  meaning  was  that  tke 
plaintiff  had  wilfully  caused  the  fire :  but,  if  it  ircn 
stated  that  "  somebody "  had  done  so,  might  not  th 
plaintiff  then  declare  with  an  innuendo  that  **sotot 
body"  meant  him?]  That  could  not  be  done^  accord 
ing  to  the  decisions:  but  here  is  no  charge  agvuni 
any  one,  except  perhaps  *<  the  authorities,"  that  is,  m 
cording  to  the  construction  adopted  in  Bex  v.  Bwrdeii{c] 
the  authorities  exercising  government.  No  con&ectioi 
appears  between  the  copper  tank,  into  which  it  b  ni 
that  the  water  is  run,  and  the  plaintiff's  wooden  tankSi 
As  to  the  second  count.  GtUsole  v.  Mathers  (d)  shewi 
at  least,  that  the  words,  whether  spoken  or  wtittei 
which  are  charged  as  slanderous  or  libellous*  miu 
be  set  out,  in  order  "that  the  Court  may  see  ther 
is  a  charge  on  the  defendant  which  he  b   bound  t 


(a)  4M.^  ir.  204.  207. 

(6)  Cro.  Jac.  557.,  &  C.  2  Rd.  Rep,  14S. 

(r)  4B.i  Ald.Sl4. 

((/)  1  AT.  t*  r.  495. ;  S.  C.  Tyrtph.  ^  Gr.  694. 
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This  is  also  the  principle  of  Zenobio  v.  JxieU{a)f  Cook  QmeerCs  Bench. 
T.  Cox  (6),  fVrighi  V.  ClemetUt^c)  and  Wood  v.  Broom  {d).  ^^^^' 
The  rule  manifestly  applies,  not  merely  to  such  words  ^t<»«oK 
as  are  formally  declared  upon  as  the  gist  of  the  com-  I^wwir. 
plaint,  but  to  all  words  which  are  essentially  necessary 
to  make  the  words  which  are  formally  declared  upon 
intelligible  or  actionable  at  all.  In  that  case^  the 
whole  of  what  is  spoken  or  written  is  incorporated, 
and  makes  up  the  slander  or  libel.  The  introductory 
matter  here  is  necessary,  not  merely  for  explaining 
what  is  charged  as  the  libel,  but  for  making  it  a  libel 
at  all.  IBuiL  Charges  in  a  libel  are  divisible;  Fig" 
ginsY.CogweU{e).2  That  is  where  there  are  distinct 
complete  charges :  here  the  second  letter,  which  is  4^ 
dared  upon,  contains  no  charge.  The  finding  of  the 
jury  is,  in  efiect,  diat  the  two  together  make  a  libeL 
The  defendant  could  not  justify  by  alleging  only  the 
truth  of  the  contents  of  the  second  letter.  The  plaintiff 
has  no  right  to  place  only  what  he  chooses  to  treat  as 
the  substance  of  the  writing  on  the  record :  if  the  very 
words  were  set  out,  it  might  appear  that  the  substance 
was  otherwise.  It  is  suggested  that  the  principle  for 
which  the  defendant  contends  would  make  it  impossible 
to  frame  a  declaration  in  this  case.  But,  if  that  be 
so,  it  is  because  there  is  no  legitimate  ground  of  action. 

Cur*  adv.  vuii. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  is  an  action  for  a  libel:  and  the  declaration 

(a)  6  T.R,  162.  (6)  3  U.4rS,  lia 

(c)  S  ^.  ^  Aid,  503.  (d)  6  Taun.  169. 

{e)  S  M,^  8.  369. 


836  Q-  B.   EASTER  TERM, 

Foiume  viiL    contains  two  counts,  upon  which  a  general  verdict  was 
\  __  found  for  the  plaintiff:  and  a  motion  has  been  made  in 

SoLOMo^       arrest  of  judgment 

Lawsok.  The  first  count  states  that  the  plaintiff  is  a  merchant 

at  5^.  Helena^  and  employed  by  captains  of  vessek 
touching  at  the  said  island  to  supply  them  with  fresh 
water,  specifying  the  manner  in  which  the  said  vessels 
are  so  supplied ;  that  a  certain  vessel,  called  the  M^btt^ 
applied  to  plaintiff  for  water,  and  was  supplied  out  of 
wooden  tanks;  that  defendant  published,  of  plaintiff 
and  his  said  trade,  and  of  the  said  supply  of  water  to 
the  said  ship  the  Moffatt,  a  libel  in  the  form  of  a  letter, 
which  is  as  follows.  (His  Lordship  here  read  the  letter 
set  out  in  the  first  count,  with  the  innuendo) :  Meaning 
and  intending  thai  the  plaintiff  hdA  been  guilty  of  sellings 
conveying  and  supplying  bad  and  unwholesome  water 
to  the  said  ship  the  Mqffatt. 

And  the  objection  to  this  count  is,  that,  although  the 
imputation,  if  applied  to  the  plaintiff  in  his  trade  and 
employment,  be  clearly  actionable,  there  is,  in  truth,  no 
imputation  upon  the  plaintiff  or  any  other  individual 
whatsoever.  In  the  course  of  the  argument,  many  cases 
were  cited  for  the  purpose  of  shewing  the  object  and 
use  of  preliminary  allegations,  and  the  proper  office 
of  an  innuendo.  We  do  not,  however,  deem  it  to  be 
necessary  to  enter  into  a  detailed  examination  of  those 
cases,  because  it  was  properly  admitted  in  the  aiga- 
ment  that  the  introductory  averments  do  sufficiently 
explain  the  trade  and  employment  of  the  plaintiff;  and 
because  no  innuendo  was  questioned,  except  the  last, 
above  set  out. 

And  that  really  involves  the  whole.  If  there  be  con- 
tained in  the  alleged  libel  matter  which  is  capable  of 
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receiving  the  interpretation  put  upon  it  by  that  innuendo,   QueetCi  B^tnek. 

there  is  no  fault  in  the  count  for  not  having  explanatory  ' 

averments  to  fix  and  point  the  libel.     But,  generally,  if      'Sow»»o» 
the  words  written  or  spoken  cannot  apply  to  the  in-       I-Awsoir. 
dividual  plaintiff,  no  previous  averments  or  subsequent 
innuendoes  can  help  to  give  the  words  an  application 
which  they  have  not.    And  that  is  the  reason  why  the 
words  must  be  set    out,    as   was  observed  by   Lord 
Abinger  in  giving  the  judgment  of  the  Court  in  the  case 
of  Gutsoie  V.   Mathers  {a).      "  It  ought,   therefore,  to 
i^pear  to  the  Court,  upon  the  face  of  the  declaration, 
by  the  words  or  signs  themselves,  that  they  are  suf- 
ficient to  support  such  innuendoes  or  averments  as  may 
be  necessary  to  apply  to  the  subject."     Suppose  the 
words  to  be  '*  a  murder  was  committed  in  A.\  house 
last   night:*'   no  introduction   can  warrant  the   innu- 
endo '* meaning  that  B.  committed  the  said  murder;" 
nor  would  it  be  helped  by  the  finding  of  the  jury  for  the 
piaintifi;     For  the  Court  must  see  that  the  words  do 
not  and  cannot  mean  it,  and  would  arrest  the  judgment 
accordingly.     Id  certum  est,  quod  certum  reddi  potest. 
The  question,  therefore,  is,  whether  the  alleged  libel 
has  any  reference  to  any  individual.     In  the  commence- 
ment, a  statement  is  made  of  sickness  on  board  the 
Mqffaii ;  of  their  having  taken  in  water  at  Si.  Helena, 
and  the  sickness  beginning  soon  after ;  that  there  is  no 
cloobt  that  the  illness  was  caused  by  the  water ;  and  it 
appears  that  the  water  is  run  into  a  copper  tank  at 
Si.  Hektia,  from  xahich  the  casks  are  JlUed  alongside : 
there  is  no  doubt,  therefore,  that  the  poison  is  imbibed 
from  the  copper  tank :  and  it  behoves  the  authorities 

(a)  1  i/.  i  W.  495. ;  S,  C  Tyvsrh,  i  Gr.  694. 
VOL.  VIII.   N.8.  3  K 
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Volume  viiL    to  replace  it  with  an  iron  one.     The  obvious  impresi 

1 04^^ 
__^__ll_  from  reading  this  statement  b,  that  the  tank  was  u| 

the  shore,  to  which  the  ships  came  to  be  filled ;  1 

also  that,  as   ^^the  authorities"    (meaning  sometb 

opposed  to  an  individual)  are  called  upon  to  inter£ 

the  tank  belonged  to  the  authorities* 

Suppose  however  (which  is  perhaps  assuming  a  g 

deal)  that  the  tank  may  mean  a  tank  on  board  a  ve 

fitted  up  to  supply  others  with  water,  and  that  " 

authorities "  are  called  upon  to  put  down  a  nuisa 

belonging  to  some  individual.     Still  the  question  reo 

nxfiat  individual  ?     None  is  pointed  at ;  there  is  notb 

to  shew  that  the  plaintiff*  aUme  had  a  schooner  f 

a  tank  to  supply  ships  with  water  at  Si*  Helena  ;  it 

uncertain,   therefore,   what   number  of  persons  tb 

may  be  at  St.  Helena  similarly  situated,  to  all  of  wl 

the  observation  would  equally  apply,  and  to  some  { 

ticularly.     We  think,  therefore,  that  there  is  notl 

in  the  letter  which  warrants  the  innuendo  appljring 

imputation  of  misconduct  to  the  plaintiff;  and  that 

count  cannot  be  sustained. 

The  second  count   sets  out   in  substance  the  le 

already  observed  upon ;  and  then  the  following,  in  1 

verba. 

(His  Lordship  then  read  the  second  letter  set  ov 

the  second  count,  p.  828,  ante.) 

And  the  question  upon  this  second  count  is,  whe 

the  two  letters  taken  together  constitute  the  libel; 

whether  the  second  letter,  per  se,  can  be  considi 

the  libel,  and  the  first  only  introductory  matter.     U 

the  former  supposition,  we  are  not  aware  that  it 

attempted  to  support  the  count;  nor  do  we  thin 

was  possible  to  do  so,  in  the  face  of  such  numei 
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and  unvarying  aathorities.      In  addition   to  tlie  case   QveerCt  Bench. 

already  cited  we  may  briefly  advert  to  some  others.     In 

Cook  V.  Cox  {a)  judgment  was  arrested  in  an  action  of 
slander,  because  the  words  themselves  were  not  set 
out  In  Wood  V.  Brawn  (b)  (a  case  of  libel)  the  declar- 
ation was  held  bad  on  general  demurrer,  for  not  setting 
out  the  libel.  And,  lastly,  not  to  waste  time  by  un- 
necessary citation,  in  Wright  v.  Clements  {c)  judgment 
was  arrested  for  the  like  defect,  the  libel  being  set  out 
(as  here)  "in  substance,  as  follows;  that  is  to  say.'' 
The  learned  Judges  there  distinguish  substance  and  tenor, 
observing  that  "  tenor  "  has  acquired  a  technical  sense, 
and  implies  that  the  libel  is  set  out  in  haec  verba; 
and  Holroyd  J.  compares  the  case  of  libel  to  that  of 
forgery,  in  which  it  is  well  known  that  the  forged 
instrument  must  have  been  set  forth  in  words  and 
figures  described,  as  it  isj  but  for  the  recent  statute  of 
2  &  3  jr.  4.  c.  123  {d). 

Then,  are  the  two  letters  incorporated,  and  is  the 
first,  by  reference,  made  part  and  parcel  of  tlie  second  ? 
Now  the  second  letter  is  averred  to  be  publbhed  (inter 
alia)  of  and  concerning  the  first.  The  second  letter 
begins  by  correcting  an  error  the  writer  (the  same 
writer  Nauticus)  was  led  into  in  his  former  state- 
ment, which  can  only  mean  the  statement  in  the 'first 
letter.  The  error  is  then  said  to  be,  in  stating  the 
tank  to  belong  to  the  government.  But,  what  tank? 
It  must  mean  the  tank  to  which  such  mischievous  con- 
sequences are  attributed  in  the  first  letter.  It  then 
asserts  that  the  tank  is  fitted  up  in  a  schooner  of  the 


(a)  sM.iS,  no. 

(c)  S  B,  ^  JUL  503. 


(6)  6  Taunt.  169. 
{d)  Sect  3. 
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plaintiff;  and  cautions  captains  homeward  bound  aga 
taking  in  water  which  has  probably  been  long  lyioj 
a  copper  tank,  and  again  reverts  to  the  effects  u 
the  MqffiUtf  but  not  in  the  same  terms.  In  the  ; 
letter,  the  symptoms  are  minutely  described,  to  le» 
the  conclusion  that  the  copper  tank  produced  the  s 
ness ;  none  of  which  particulars  are  to  be  found  in 
second,  though  it  ends  with  the  doctors  pronouncin 
*^  a  decided  case  of  poison/' 

It  was  asked,  by  the  learned  counsel  for  the 
fendant,  whether,  if  a  justification  had  been  attemp 
it  would  have  been  sufficient  to  confine  it  to  the  sec 
letter.  This,  perhaps,  must  be  considered  as  an  il 
tration  rather  than  an  advancement  of  the  arguno 
because  the  answer  must  depend  upon  this,  whe 
the  second  letter  can  be  considered  as  independen 
the  first,  and  a  substantive  libel;  which  is  the  w 
question. 

Without  pronouncing  any  opinion  whether,  in 
particular  case  of  libel,  it  be  sufficient  to  state  the  i 
stance  (as  opposed  to  the  tenor)  of  any  writing,  the 
introductory  only,  we  think  the  second  letter  is  so 
connected  and  identified  with  it  that  the  first  ough 
have  been  set  out,  and  that,  for  want  of  this,  the  sec 
count  is  defective. 

Rule  absolute  for  arresting  judgment 


(a)  Ste  die  next  two  cases. 
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Queen**  Bench, 
1846. 


Mart  Griffiths  ag*a^m^  Lewis.  Monday, 

^  April  27th. 

/^  ASE«   The  declaration,  after  a  prefatory  averment  of  Where  a  de- 
plaintiff's  good  character,  stated  that  plaintiff,  before  slander  sets  out 
and  at  the  time  of  the  speaking  and  publishing  &&,  ^^have  been 

uttered,  some 
in  one  dis- 
eouney  and  the  remainder  in  a  second  discourse,  and  there  are  in  form  but  two  counts,  each 
cmitaining  only  the  words  alleged  to  have  been  uttered  in  one  discourse,  tlie  decUuiUion  will 
be  treated  as  containing  only  two  counts,  tliough  each  of  such  two  counts  contains  separate 
slkgaCions  of  the  uttering  of  different  words  in  the  particular  discourse. 

Therefore,  if  in  each  count  there  be  any  words  set  out  which  are  slanderous,  judgment 
for  plaintiff  will  not  be  arrested  after  verdict,  though  the  damages  be  general,  and  some  of 
tbe  separate  allegations  recite  only  words  not  actionable. 

The  6rst  count  stated  that  plaintiff  was  a  butcher,  and  that  defendant,  contriving  to 
cause  it  to  be  believed  that  plaintiff  had  been  and  was  guilty  of,  in  her  said  trade,  fraudu- 
lently  using  two  weights  to  a  steelyard  (as  to  which  there  was  no  previous  direct  allega- 
tion) by  her  used  in  her  said  trade,  and  of  using  improper  and  fraudulent  weights  in 
her  said  trade,  and  thereby  to  injure  plaintiff  in  her  said  trade,  in  a  discourse  of  and  con- 
cerning plaintiff  in  her  said  trade,  and  of  and  concerning  A/.,  a  son  of  plaintiff  and  her 
acnrant  in  her  said  trade,  as  such  servant,  and  of  and  concerning  plaintiff  having,  as  sup- 
posed by  defendant,  by  M.  as  her  agent  and  servant,  "  used  improper  and  fraudulent 
weights  **  in  her  said  trade,  and  defrauded  and  cheated  in  her  said  trade,  and  of  and  con* 
cening  her  being,  as  supposed  by  defendant,  guilty  of  defrauding  and  cheating  in  her  said 
trade,  and  having,  as  supposed  by  defendant,  in  her  said  trade,  by  M,  as  her  agent  and 
acrvant,  fraudulently  used  two  weights  to  a  steelyard  by  her  used  in  her  said  trade, 
spoke*  in  the  presence  &c.,  of  and  concerning  plaintiff  in  her  said  trade,  and  of  and  con- 
cerning J#.,  as  and  then  being  such  servant,  and  of  and  concerning  plaintiff  having,  as 
supposed  by  defendant,  by  3/.,  as  her  agent  and  servant,  used  improper  and  fraudulent 
weights  in  her  trade,  and  being,  as  supposed  by  def<£ndant,  guilty  of  defrauding  and 
ciict^g  in  her  said  trade,  and  of  and  concerning  plaintiff  having,  as  supposed  by  defend- 
ant, in  ber  said  trade,  by  M,,  as  her  agent  and  servant,  fraudulently  used  two  weights 
to  a  steelyard,  by  ber  used  in  her  said  trade,  these  false  &c.  words:  M,  (meaning  the  said 
Af.9  so  bdng  such  servant)  ute$  two  ball*  to  Ids  mother's  iteelyard  (meaning  that  pliuntiff,  by 
HI  as  her  agent  and  servant,  used  improper  and  fraudulent  weights  in  her  said  trade, 
and  defrauded  and  cheated  in  her  said  trade).     On  motion  to  arrest  judgment, 

Hdd  that,  the  words  being  susceptible  of  both  a  harmless  and  an  injurious  meaning,  the 
innuendo  was  properly  applied  to  point  to  the  injurious  meaning. 

The  second  count,  with  similar  preliminary  averments  and  description  of  the  intention 
of  defendant  and  subject  of  the  discourse  and  of  the  words,  adding  that  tlie  discourse  and 
words  were  also  of  and  concerning  defendant  himself,  alleged  that  defendant,  in  the  pre- 
sence &c.,  spoke,  in  answer  to  a  question  put  by  plaintiff  to  defendant  as  to  whether  de- 
fendant had  said  to  G,  that  plaintiff's  son  used  two  balls  to  plaintiff's  steelyard,  these  false 
&c.  words:  To  b^  sure  I  (meaning  defendant)  did  (meaning  that  defendant  had  said  to 
G,  that  plaintiff^s  son  used  two  balls  to  plaintiff's  steelyard,  and  also  that  plaintiff,  in  her 
said  trade,  had,  by  a  son  of  plaintiff,  as  her  agent  and  servant,  fraudulently  used  two 
weights  to  a  steelyard  by  her  used  in  her  said  trade) ;  /  (meaning  defendant)  will  sicear 
to  it  in  <n^  court ;  you,  G,,  have  used  them  /or  years  (meaning  that  plaintiff  had  in  her 
said  trade  fraudulently  used  two  weights  to  a  steelyard  by  her  used  in  her  said  trade).  On 
motion  to  arrest  judgment. 

Held  that  tbe  words,  as  stated  and  explained,  were  actionable. 

Sk  3 
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Foiume  viiL   was,  and  from  thence  hitherto  hath  been,  and  still  i 

1  R4if{ 

[ butcher,  and  the  trade  and  business  of  a  butcher  h 

for  and  during  all  that  time,  used,  exercised 
carried  on,  and  still  doth  use,  &c. ;  and,  in  the  wa 
her  aforesaid  trade  and  business,  the  pIainti£F  hath 
ways  behaved  &c.  with  honesty  &c.,  and  hath  notb 
or,  until  the  time  of  speaking  &c.,  been  suspected  to  1 
been,  guilty,  in  her  said  trade  or  business,  of  firai 
lently  using  two  weights  to  a  steelyard  by  her  uso 
her  said  trade  &c.,  or  of  using  any  fraudulent  or 
proper  weight  or  weights  in  her  said  trade  &c.,  o 
any  fraud  or  cheating  in  her  said  trade  &c. ;  by  mi 
of  which  said  several  premises  plaintiff,  before 
speaking  &c.,  not  only  gained  the  good  opinion 
but  had  also  acquired,  and  was  then  honestly  acquii 
great  gains  &c  in  and  from  her  aforesaid  trade  &c«: 
defendant  greatly  envying  &c,  and  contriving  &c 
injure  plaintiff  in  her  aforesaid  good  name  Sec,  an 
bring  her  into  public  scandal  &c.,  and  to  cause  it  t 
suspected  and  believed  that  she  had  been  and 
guilty,  in  her  said  trade  &c.,  of  fraudulently  using 
weights  to  a  steelyard  by  her  used  in  her  said  t 
&c,  and  of  using  improper  and  fraudulent  weighi 
her  said  trade  &c.,  and  of  fraud  and  cheating  in 
said  trade  &c.,  and  thereby  to  injure  plamtiff  in 
aforesaid  trade  &c.,  heretofore,  to  wit  on  9th  No 
ber  1844,  in  a  certain  discourse  which  he,  defenc 
then  had,  in  the  presence  and  hearing  of  di 
good  &c,  of  and  concerning  plaintiff  in  her  ai 
said  trade  &c.,  and  of  and  concerning  one  Mai 
GriffUhs,  then  being  a  son  of  plaintiff,  and  then 
being  the  servant  of  the  plaintiff  in  her  said  t 
&C.,    and   of  and   concerning  the  said   Matihem 
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as  snch  servant  as  aforesaid,  and  of  and  concerning   (iueenU  Bench, 

1846 
pbuntiff  having,  as  supposed  by  defendant,  by  the  said  ' 

MaUJurm  O.  as  her  agent  and  servant  in  that  behalf,  G»iFmHi 
used  improper  and  fraudulent  weights  in  her  said  trade  Liwis. 
&C.9  and  defrauded  and  cheated  in  her  said  trade  &c., 
and  of  and  concerning  plaintiff's  being,  as  supposed  by 
defendant,  guilty  of  defrauding  and  cheating  in  her 
said  trade  &c.,  and  of  and  concerning  plaintiff  having, 
BB  supposed  by  defendant,  in  her  said  trade  &c.,  by 
the  said  Matthew. O.  as  her  agent  and  servant  in  that 
behalf  fraudulently  used  two  weights  to  a  steelyard 
by  her  used  in  her  said  trade  &c.,  he,  defendant,  then, 
in  the  presence  and  hearing  of  the  last  mentioned  &c, 
falsely  and  maliciously  spoke  and  published  of  and 
oonceming  plaintiff  in  her  aforesaid  trade  &c.,  and  of 
and  oonceming  the  said  Matthew  G.  as  and  then  being 
such  servant  as  aforesaid,  and  of  and  concerning  plains 
tiff  having,  as  suf^sed  by  defendant,  by  the  said 
Matthew  G.  as  her  agent  and  servant  in  that  behalf, 
used  improper  and  fraudulent  weights  in  her  said 
trade  &c.,  and  defrauded  •  and  cheated  in  her  said 
trade  &c*,  and  of  and  concerning  plaintiff's  being,  as 
supposed  by  defendant,  guilty  of  defrauding  and  cheat- 
ing in  her  said  trade  &c.,  and  of  and  concerning  plain- 
tiff's having,  as  supposed  by  defendant,  in  her  said  trade 
ftc,  by  the  said  Matthew  6.  as  her  ageni  and  servant 
in  that  behalf,  fraudulently  used  two  weights  to  a  steel- 
yard by  her  used  in  her  said  trade  &c.,  these  false, 
scandalous,  malicious  and  defamatory  words  following, 
(▼is.);  ^Matthew  Griffiths"  (meaning  the  said  Matthew 
G^  9cr  being  such  servant  of  plaintiff  as  aforesaid) 
•^nies  two  balls  to  his  mother's  steelyard"  (thereby 
then  meaning  that  plaintiff,  by  the  said  Matthew  G.  as 

3  K  4 
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Foiume  VIII.   her  agent  and  servant  in  that  behalf,  used  improper 

. L-^  fraudulent  weights  in  her  said  trade  &a,  and  dcfirai 

GKirniBs  ^jj^  cheated  in  her  said  trade  &c) :  And  also  the  I 
^'^  &c.  words  following,  yvz. :  ^^  Matthew  Griffiihs''  (a 
ing  the  said  Matthew  G.  so  being  such  son  and  ser 
and  as  such  servant,  as  aforesaid)  "  uses  two  balls  I 
mother's  steelyard  "  (thereby  meaning  that  plaintil 
the  said  Matthew  G.  as  her  agent  and  servant  in 
behalf,  defrauded  and  cheated,  and  was  guilty  o 
frauding  and  cheating,  in  her  said  trade  &a) : 
also  the  false,  &c»  words  following  (viz.) :  ^^Ma 
Griffiths  "  (meaning  the  said  Matthew  G.,  so  being 
son  and  servant  as  aforesaid,  and  as  such  serva 
aforesaid)  ^^uses  two  balls  to  his  mother's  steel; 
(meaning  that  plaintiff  was  guilty  of  defrauding 
cheating  in  her  said  trade  &c.) :  And  also  the  false 
words  following  (viz,) :  **  Matthew  Griffiths  "  (roe 
the  said  Matthew  G«,  so  being  such  son  and  servant 
as  such  servant  as  aforesaid)  ''uses  two  balls  t 
mother's  steelyard  "  (thereby  then  meaning  that  pli 
had,  in  her  said  trade  &c.,  by  the  said  Matthew  G.  a 
agent  and  servant  in  that  behalf,  fraudulently  use< 
weights  to  a  steelyard  by  her  used  in  her  said  trade 
And  afterwards,  to  wit  on  1st  January  184*5, 
certain  other  discourse  which  defendant  then  bs 
the  presence  and  hearing  of  divers  other  good  & 
and  concerning  plaintiff  in  her  aforesaid  trade 
business  of  a  butcher,  and  of  and  concerning  pla 
as  supposed  by  defendant,  having  used  impropei 
fraudulent  weights  in  her  said  trade  and  business 
having  defrauded  and  cheated  in  her  said  trade  &c. 
of  and  concerning  plaintiff,  as  supposed  by  defen 
having,  by  a  son  of  her,  plaintiff,  as  her  servant  in 
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bebaify  used  improper  and  fraudulent  weights  in  her   QueerCt  Bench. 

said  trade  &c.,  and  defrauded  and  cheated  in  her  said  , ' 

trade  &c,  and  of  and  concerning  plaintiff  havings  as  OmoM 
supposed  by  defendant,  in  her  said  trade  &&,  fraudu-  Liwu. 
lendy  used  two  weights  to  a  steelyard  by  her  used  in 
her  said  trade  &c,  and  of  and  concerning  plaintiff's 
haviDg^  as  supposed  by  defendant,  in  her  said  trade  &c^ 
by  a  son  of  her,  plaintiff,  as  her  servant  in  that  behalf, 
fraudulently  used  two  weights  to  a  steelyard  by  her  used 
in  her  said  trade  &c.,  and  of  and  concerning  himself,  the 
defendant,  he,  defendant,  further  contriving  and  intend- 
ing as  aforesaid,  then,  in  the  presence  and  hearing  of 
the  last  mentioned  &c.,  falsely  and  maliciously  spoke  • 
and  published,  of  and  concerning  plaintiff  in  her  afore- 
said trade  and  business,  and  of  &c.  (repeating  verbatim 
the  words  above  used  in  describing  the  subject  of  the  dis- 
course down  to  "  and  of  and  concerning  himself,  the 
defendant"),  these  false,  &c  words  following,  viz. :  "Yon, 
Mistress  Griffillis"  (meaning  plaintiff),  "have  used  them 
for  years"  (meaning  that  plaintiff  had  used  improper  and 
fraudulent  weights  in  her  said  trade  &c.,  and  had  de- 
frauded and  cheated  in  her  said  trade  &c.);  *^  and  I'' 
(meaning  himself,  defendant)  "have  been  told  so:'' 
And  also,  in  the  last  mentioned  discourse,  in  answer  to 
a  question  then  put  by  plaintiff  to  defendant  as  to 
whether  defendant  had  told  and  said  to  one  John  Greeti 
that  plaintiff's  son  used  two  balls  to  plaintiff's  steelyard, 
these  other  false,  &c«  words  following  (viz.) :  "  To  be 
sure  1 "  (meaning  himself,  defendant)  "  did "  (thereby 
meaning  that  he,  defendant,  had  told  and  said  to  the 
said  John  Green  that  plaintiff's  son  used  two  balls  to 
plaintiff's  steelyard,  and  also  thereby  meaning  that 
plaintiff,  by  a  son  of  her,  plaintiff,  as  her  servant  in  that 
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her  said  trade  &c,,  and  cheated  and  defrauded  in  1 
said  trade  &c.);  ^^I"  (meaning  himself,  defienda 
"  will  swear  to  it  in  any  Court ;  you,  Mistress  Gr^ 
(meaning  plaintiff),  *'  have  used  them  for  yea: 
(meaning  that  plaintiff  had  used  improper  and  fran 
lent  weights  in  her  said  trade  &c.,  and  had  defrao 
and  cheated  in  her  said  trade  &a) ;  *^  and  I  *  (mean 
himself,  defendant)  *^  have  been  told  so : "  And  alsoi 
the  last  mentioned  discourse,  the  false,  &c«  words 
lowing  (viz.) :  ^*  To  be  sure  I  ^  (meaning  himself, 
fendant)  ^<  did ;  you,  Mistress  Griffiths  "  (meaning  pi 
tiff),  "have  used  them  for  years'*  (thereby  meai 
that  plaintiff  had  used  improper  and  fraudulent  weij 
in  her  said  trade  &c.) ;  "  I  have  been  told  so : "  - 
also,  in  the  last  mentioned  discourse,  the  &lse, 
words  following  (viz.) :  "  to  be  sure  I  did ;  you.  Mist 
Griffiths^  have  used  them  for  years  "  (thereby  mea 
that  plaintiff  had  defrauded  and  cheated,  and  had  I 
and  was  guilty  of  defrauding  and  cheating,  in  her 
trade  &c.);  "  I "  (meaning  himself,  defendant)  '*  1 
been  told  so :  "  And  also,  in  the  last  mentioned 
course,  the  false,  &c  words  following  (viz.) :  "  \ 
(meaning  plaintiff)  "  have  used  them  for  ye 
(thereby  meaning  that  plaintiff  had  used  improper 
fraudulent  weights  in  her  said  trade  &c.):  "  And  ; 
in  the  last  mentioned  discourse,  the  false,  &c.  w 
following  (viz.) :  "You  "  (meaning  plaintiff)  "have 
them  for  years  ^  (thereby  meaning  that  plaintiff  had 
frauded  and  cheated  in  her  said  trade  &c.) :  And  \ 
in  the  last  mentioned  discourse,  in  answer  to  a  que 
then  put  by  plaintiff  to  defendant  as  to  whether  deE 
ant  had  told  and  said  to  one  John  Green  that  pi 
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tiff's  son  used  two  balls  to  plaintiff's  steelyard,  these  Queen*s  SmuA. 
other  fiilsoi  &c-  following  (viz.) :  «  To  be  sure  I "  (mean.  '^^^ 
ing  himself,  defendant)  ^<  did "  (thereby  meaning  that  GKimnit 
he,  defendant,  had  told  and  said  to  the  said  J.  G.  that  Liwis. 
plaintiff's  son  used  two  balls  to  the  plaintiff's  steel- 
yard, and  also  thereby  meaning  that  plaintiff,  in  her 
iftid  trade  &c.,  had,  by  a  son  of  plaintiff,  as  her  agent 
and  servant  in  that  behalf,  fraudulently  used  two  weights 
to  a  steelyard  by  her  used  in  her  said  trade  &c.) ;  <<  I " 
(meaning  himself,  defendant)  '^  will  swear  to  it  in  any 
Coort;  you,  Mistress  Griffiths,  have  used  them  for 
years"  (meaning  that  plaintiff  had,  in  her  said  trade 
&&,  fraudulently  used  two  weights  to  a  steelyard  by 
her  used  in  her  said  trade  &c.);  <^  and  I"  (meaning 
himself,  defendant)  *<have  been  told  so:"  And  also^  in 
the  last  mentioned  discourse,  these  other  false,  &c. 
words  following  (viz.) :  "  To  be  sure  I "  (meaning  him- 
self defendant)  **  did ;  you,  Mistress  Griffiths  (meaning 
plaintiff),  "  have  used  them  for  years "  (thereby  mean- 
ing that  plaintiff  had,  in  her  said  trade  &c.,  fraudulently 
used  two  weights  to  a  steelyard  by  her  used  in  her  said 
trade  &c.);  *^  and  I"  (meaning  himself,  defendant) 
^  have  been  told  so:"  And  also,  in  the  last  mentioned 
discourse,  the  false,  &c«  words  following  (viz.) :  '*  You, 
Mistress  Griffiths,  have  used  them  for  years "  (thereby 
meaning  that  plaintiff  had,  in  her  said  trade  &c,  frau- 
dolently  used  two  weights  to  a  steelyard  by  her  used  in 
her  said  trade  &c). 

General  damage,  and  also  special  damage  from   a 
partyy  named,  ceasing  to  deal  with  plaintiff. 

Pleas.     I.  Not  Guilty.     Issue  thereon.     2.  A  justifi- 
cation.    Replication,  De  injuria.     Issue  thereon. 

On  the  trial,  before    Lord  Denman  C*  Xy  at  the 
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for  the  plaintiff.      In  Easter  term,  1845,  M.  OuaAm 
GBirriTBt      obtained  a  rule  nisi  for  arresting  the  jadgment  (a)  oi 
Lxwti.        the  ground  that  the  declaration  was  to  be  considered  as 
containing  as  many  counts  as  there  were  separate  parts 
of  the  discourses  set  forth,  and  that  some  of  those  coaots 
shewed  no  ground  of  action  (as  in  some  parts  of  the 
second  discourse  containing  the  word  *^  them  "  not  pro- 
perly explained  by  the  innuendo),  whereas  the  damages 
were  assessed  generally. 
In  last  Hilary  Term  (i), 

Branvwell  shewed  cause.  There  are  two  counts  <HiIy, 
one  for  each  discourse,  though  each  count  contains  more 
than  one  charge  as  to  the  words  uttered  in  the  dis- 
course to  which  it  relates.  It  is  therefore  immaterial 
whether  the  word  '*  them,  **  in  the  second  count,  can 
bear  the  meaning  assigned  to  it  by  the  innuendo,  because, 
without  the  charges  which  require  that  innuendo,  the 
count  contains  a  good  cause  of  action ;  and,  although, 
in  an  action  of  slander,  if  damages  be  assessed  generally 
upon  several  counts,  of  which  one  shews  no  actionable 
slander,  the  judgment  must  be  arrested,  that  principle 
does  not  apply  to  damages  assessed  upon  a  single  ooont 
containing  different  parts  of  the  same  discourse^  though 
some  parts  set  out  be  actionable  and  some  not;  note(l) 
to  HambUton  v.  Vert  (c).     Further,  in  the  second  count 

(a)  The  rule  was  originally  granted  for  a  venire  de  oovc^  but  dkf^ 
wards,  by  consent,  was  drawn  up  for  arresting  the  judgmenL  Jf.  Ckamken 
also  moved  for  a  new  trial  on  the  ground  of  misdirectioD ;  bol»  as  tt 
this,  the  rule  was  refused ;  Grjffiths  v.  LewiSf  7  Q.  B.  61. 

(b)  Febntary  14th.      Before  Lord  Denman  C.  J.,  BaUemmj 
and  Coleridge  Js. 

(c)  2  Wmt.  Saund.  171  d. 
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all  the  charges  are  connected ;  they  must  be  understood  Qfieem't  Bmuk. 

withr  leference  lo  each  other,  all  relating  lo  parts  of  one  ' 

diaooarse ;  and  then  the  meaning  of  all  sufficiently  appears.  ORiwjaH% 

AgBOM^  the  innuendo  may  be  rejected  if  the  action  can  Liwii. 
be  supported  without  it ;  Roberts  v.  Camden  (a)»  Harvey 
T*  Rench  {b)y  judgment    of  Bayleif  J*  in    fVilliams  v. 
tStotf  (c):  and  the  second  count  here  is  good  without  any 
inDaendo  as  to  *<  them.*' 


M»  Chambers  9Xi6,  lAfdehJcer^  contrL  .  Even  if  the  de- 
danition  contain  only  two  counts,  as  contended  by  the 
plaintiff,  both  the  counts  are  insufficient.  The  words 
charged  do  not,  even  with  the  aid  of  the  colloquium, 
aopport  any  of  the  innuendoes  which  allege  that  the 
meaning  was  to  impute  fraud.  The  Court  does  not  know 
what  a  steelyard  is ;  and  two  balls  might  be  used  on  a 
balance  without  fraud,  as,  for  instance,  if  they  were  of 
the  same  weight.  The  innuendo  cannot  enlarge  the 
colloquium ;  Hcmkes  v.  Hawkey  (cZ),  Day  v.  Robinson  {e). 
[Paileson  X  In  that  case  there  was  no  colloquium  ex- 
plaining the  matter  introduced  into  the  innuendo.]  Nor 
here.  The  introductory  averment  does  not  state  that 
the  plaintiff  had  a  steelyard ;  the  colloquium  does  not 
directly  aver  it;  por  could  it  indeed  properly  introduce 
a  new  fact;  and  neither  explains  what  the  steelyard  was, 
DOT  bow  the  use  of  two  balls  should  be  fraudulent.  Gold" 
wUin  ▼•  Foss  {g)  shews  that,  for  want  of  such  previous  al- 
l^ations,  the  innuendoes  cannot  be  supported.  But, 
further,  there  are  several  counts  relating  to  the  second  dis- 

(•)  9  Bad,  93.  95. 

(»)  IC.^M.  11.,  S.C.2  TyrwK  585. 

(e)  \  CiM.  675.  687.,  S.  C.  3  Tyrwh,  688.  701. 
(<0  8  Eatt,  487.  (0  \  A.  ^  E.  S54. 

(f )  S  JR,ff  C.  154.    Judgment  affirmed  on  error,  Gold$lein  r.  Fou^  4 
JKiv.  489i 
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Voiume  vili.    course :  and  the  word  <^  them, "  in  the  first  of  these  ocm 

'____  and  in  others,  cannot,  by  aid  either  of  the  introdo< 

averments  or  of  the  colloquium,  justify  the  innuendo  « 
imputes  to  it  a  slanderous  meaning.  It  is  true  tba 
innuendo,  if  not  material,  may  be  rejected :  but,  wii 
the  innuendo,  the  word  '*  them  "  can  convey  no  meai 
The  rule,  as  laid  down  in  1  Siarkte  on  Slander^  S91(i 
that,  where  words  are  not  actionable  without  explana 
there  should  be  a  statement  of  the  special  facts,  a  s 
ment  that  the  words  are  spoken  of  such  facts,  and 
innuendoes  added  to  the  words  and  connecting  them 
such  facts.  The  present  case  &Us  within  the  descrtj 
in  1  C/titL  PI.  420  (c),  where  <<  the  slander  is  to  be 
lected  from  a  question  and  answer,  not  from  the  I 
only ;  *'  and  the  rules  there  given  are  applicable. 
Court  must  be  enabled  to  see,  on  the  record,  that  i 
is  a  slander  if  the  allegations  are  proved ;  fFr^ 
Clements  (c),  Wood  v.  Brawn  (d)* 

Cur.  adon 


Lord  Denman  C.  J.  now  delivered  the  judgme 
the  Court. 

This  case  comes  before  us  upon  a  motion  to  s 
the  judgment  in  an  action  of  slander. 

The  declaration  consists  of  two  counts,  in  the  fii 
which   are  the  alleged  slanderous  words  (four   t 
repeated  literatim),  ^^  Matthew  Griffiths  uses  two 
to  his  mother's  steelyard."  And  the  question  is,  whi 
those  words  mean  an  honest  and  harmless  use  of 
to  the  steelyard,  as  of  two  balls  of  the  same  size. 


(a)  Ed.  2. 

(c)  SB.  ^  Aid.  503. 


(6)  Ed.  7. 

(d)  6  Taunt.  169. 


GuvriTHf 

T. 
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utaDce,  or  whether  they  impute  a  fraudulent  and  dis-  Queen*s  Bench, 

1846 
lonest  use  of  balls  for  the  purpose  of  cheating.     Now,  . 

Q  the  first  place,  the  plaintiff  is  averred  to  be  a  butcher, 
md  to  carry  on  that  trade,  and  that  the  words  were 
tpoken  with  intent  to  impute  to  the  plaintiff  the  use  of 
Use  weights,  and  cheating  in   her  said   trade.     Tlien 
fellows  a  colloquium,  stating  very  fully  that  the  words 
irere  spoken  of  the  plaintiff  in  her  trade,  and  of  one 
\ilaiikew  Griffiths^  her  son  and  servant,  and  of  her  using 
ilae  weights  in  that  trade.      The  innuendo  is :  thereby 
ieanmg  that  the  plainti£^  by  M.  G.  her  son  and  servant, 
meA  false  weights  in  her  said  trade,  and  cheated  and 
k«firauded  in  it.      And  we  have  no  doubt  that  this  in- 
nuendo does  not  exceed  its  proper  function  and  office; 
wliich  is,  where  the  words  are  susceptible  of  a  harmless 
Vkit  also  of  an  injurious  meaning  (as  is  obviously  the 
cue  here),  to  point  to  that  meaning  which  is  injurious 
and  therefore  actionable :  and,  that  being  found  by  the 
lory,  the  verdict  is  right.     In  the  case  of  Clegg  v. 
Zdjffer{a)  words  which  might  fairly  be  understood  as 
being  indifferent  and  harmless,  or  as  iifiputing  dishonesty 
lo  the  plaintiff,  had  the  latter  meaning  attributed  to  them 
by  an  innuendo,  without  any  preliminary  matter  what- 
ever; and  the  Court  of  C!ommon  Pleas  was  of  opinion 
that  there  was  no  valid  objection  to  that  innuendo. 

The  second  count,  framed  upon  another  discourse,  on 
amoiher  day,  also  contains  very  full  and  appropriate  al- 
legations, and  a  colloquium,  introductory  to  the  statement 
of  the  words.  The  objection  to  this  count  is,  that  some 
of  the  words  are  not  actionable,  even  with  the  aid  of  an 
innuendo ;  and,  further,  a  doubt  was  suggested,  whether 

(a)  10  Bing,  S50. 
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Volume  viiL    the  second  could  properly  be  considered  as  one  ooimty 

. '__  because  the  words  are  not  stated  to  have  been  uttered  ii^ 

one  continued  sentence*  but  in  separate  sentences.    Bufc 
they  are  stated  to  have  been  uttered  in  the  som^disoourse^ 
and,  whether  there  may  be  a  doubt  or  not  as  to  some^ 
being  actionablei  it  is  clear  that  others  are.      The  state — 
ment  is  that,  in  the  said  last  mentioned  discourse  (tbe^ 
discourse  to  which  the  second  count  is  confined),  icm. 
answer  to  a  question  put  by  plaintiff  to  defendant,  whethi 
defendant  had  told  to  one  John  Green  that  plaintiff's 
used  two  balls  to  her  (plaintiff's)  steelyard,  defendantspokc^ 
these  words :  "  I  did ;  I  will  swear  to  it ;"  "you,  Mrs.  Grip- 
fiths^  have  used  them  for  years."   Now  it  is  to  be  observed 
(as  already  noticed)  that  the  words  contained  in  this 
second  count  are  alleged  to  have  been  all  spoken  in  the 
same  discourse,  and  at  the  same  time :  and  it  ought  to 
have  been  mentioned  that  the  words  "  I  did  "  &&  are  ap- 
plied by  proper  innuendoes  to  the  plaintiff,  and  to  the  use 
of  false  weights  in  the  way  of  her  trade.   And,  upon  the 
subject  now  under  consideration,  the  effect  of  the  words 
having  been  uttered  in  the  same  discourse,  we  find  the 
following  remarks  in  note  (1)  to  Hambleton  v.  Vete(a\ 
as  the  result  of  the  cases;  which  we  believe  to  be  cor- 
rect, and  adopt  accordingly.     It  is  there  observed  that 
"  There  is  another  class  of  cases  on  this  head  respecting 
actions  for  words ;  with  regard  to  which  it  is  laid  dovn, 
that  if  an  action  be  brought  for  speaking  words  aU  at  one 
time^  that  is,  all  in  one  count,  and  there  is  a  verdict  for 
the  plaintiff,  though  some  of  the  words  will  not  main- 
tain the  action,  yet  if  any  of  the  words  will,  the  damages 
may  be  given  entirely;  for  it  shall  be  intended  that  the 

(a)  8  Ifnu.  Sawtd,  nUd. 
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dam  aires  were  given  for  the  words  which  are  actionabley  Qusenu  Bcndu 

and  that  the  others  were  inserted  only  for  aggravation."  , [___ 

••  But  if  the  action  be  brought  for  several  words  spoken      OKiTmrn 
at  several  timesy  and  the  action  will  not  lie  for  the  words        Lrwu. 
spoken  at  one  time,  but  will  lie  for  the  words  spoken  at 
another,  and  a  verdict  be  found  for  all  the  words  and 
entire  damages  given,  it  is  not  good,  and  judgment  will 
be  arrested/* 

This  seems  not  to  diifer  from  the  case  where,  upon 
a  declaration  containing  good  and  also  bad  counts,  a 
verdict  is  found  for  the  plaintiff  upon  the  whole,  and 
general  damages  are  given. 

This  second  count,  however,  which  we  consider  to 
be  one,  and  framed  upon  one  discourse,  is,  for  the  rea- 
sons already  assigned,  good :  and  the  result  is  that  the 
rule  must  be  discharged. 

Rule  discharged  {a). 

(a)  See  the  preceding  and  the  next  case. 


VOL.*  VIII.   N.  S.  3  L 


854 


Q.  B.  EASTBR  TERM, 


Volume  nil. 

1846. 


Monday, 
April  27th. 


Alfred  against  Fablow. 


pected  to  have  been  guilty,  of  dishonesty,  or  of  fi 
lent  or  improper  conduct,  or  of  buying  or  rec 
stolen  goods  then  knowing  them  to  have  been  sto 
dishonestly  come  by,  or  of  any  such  miscondac 


Declaration        ^ASE.     The  declaration,  after  a  prefatory  avei 

for  slander  re-      \^ 

cited  that  plain-  of  plaintiff's  good  character,  stated  that,  befoi 

tiff* carried  on  .  .    .         «  i   •     -/»•  j 

the  trade  of  at  the  time  of  the  committmg  &c.,  piamtin  usee 
selling,  and  was  excrcised,  foUowed  and  carried  on,  and  still  dotl 
artidc^J/eshlng  ^^'f  ^^^  ^''®^®  ^"^  busiucss  of  buying  and  selling 
a^winch*"and  ^^^^  ^^^  ^  dealer  in,  fishing  tackle,  and  (amongst 
that  defend-       thiuffs)  a  Certain  article  of  fishing  tackle  caUed  a  n 

ant  used  the  *^  ® 

trade  of  making  and  hath  always  conducted  himself^  in  and  with  refi 

and  selling 

winches :  and    to  his  said  trade  &c.|  with  integrity  &c.,  and  hath 

it  charged  that     -  .in  'n     i  •    •         «  ■ 

defendant,  con-  been  guilty  &c.,  nor,  till  the  committmg  &c,  bee 

trifing  to  injure 
plaintiff*  in  his 
said  trade,  and 
to  cause  his 
customers  to 
believe  that  he 
was  guilty  of 
unlawfully  buy- 
ing goods  well 
knowing  them 

to  have  been  stolen  and  dishonestly  come  by,  in  a  discourse  which  be  bad  with 
of  and  concerning  him  with  reference  to  his  said  trade,  and  of  and  concerning'  the  | 
in  the  presence  and  hearing  of  J.  F.  &c.,  falsely  and  maliciously  spoke,  to  and  of  i 
ccrning  plaintiff*,  and  of  and  concerning  him  with  reference  to  his  said  trade  and  the  | 
the  words  &c. :  **  I  *'  (meaning  defendant)  **  have  been  robbed  of  about  three  dozen  n 
(meaning  such  articles  &c. ) :  "a  person  has  been  buying  things  at  my  shop,  and  1 
them ;  you "  (meaning  plaintiff')  **  have  bought  two,  one  at  3s.,  and  one  at  Ss, 
(meaning  plaintiff*)  "  knew  well,  when  you  bought  them  "  (meaning  the  said  n 
**  that  they  cost  me  "  (meaning  defendant)  '*  three  times  as  much  making  as  you  " 
ing  plaintiff*)  "  gave  for  tliem,  and  that  they  could  not  have  been  come  honestly  by 
declaration  then  proceeded :  **  whereupon  the  plaintiff*  then,  in  the  presence  and  he 
the  aforesaid  persons,  said  to  the  defendant**  &c<,  setting  forth  fiirtlier  words  of 
respecting  winches,  and  alleging  that  defendant,  further  contriving  &c,  tliereupoi 
presence  and  hearing  of  the  said  persons,  replied  &c.  (setting  out  other  words).  << ' 
meaning"  &c.  **  that  the  plaintiff*  had  been  and  was  guiltyof  buying  winches,  well! 
the  same  to  have  been  dishonestly  come  by  and  to  have  been  feloniously  stolei 
person  of  and  from  whom  the  said  plaintiff*  had  so  bought  them.*' 

Afler  verdict  for  general  damages:  Held,  on  motion  in  arrest  of  judgment, 

1.  That  tlie  words  first  set  out  imputed  that  plaintiff*  had  received  stolen  goodi  I 
them  to  have  been  stolen. 

2,  That  the  words  following  appeared  to  be  spoken  at  the  same  time  with  the  oth 
formed  with  them  a  continued  discourse ;  that  the  declaration,  therefore,  ^contain 
a  single  count ;  and,  consequently,  that  plaintiff*  was  entitled  to  judgment,  c? en  on 
sumption  tliat  the  words  last  set  out  gave  no  cause  of  action. 
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hereinarter  stated  to  have  been  charged  upon  him  by  Queen's  liruch 
defendant;  by  means  of  which  premises  plaintiff,  until 
the  speaking  &c.,  was  deservedly  held  in  credit  &c.,  and       Alprkd 
particularly  by  those  with  whom  he  had  any  dealings       Farlow. 
in  the  way  of  his  said  trade  and  business  and  dealing; 
and  enjoyed  reputation  &c.,  and  acquired  profits  &c., 
in  his  said  trade  and  business.      That  defendant,  be- 
finre  and  at  the  time  of  committing  &c.,  used,  &c.  the 
trade  and   business   of   making  and    selling  winches 
and  other  fishing  tackle.    Yet  defendant,  well  know- 
ing &C.9  but  contriving  and  wrongfully  intending  not 
only  to  bring  plaintiff  into  scandal  &c.,  but  to  injure 
and  destroy  his  good  name  and  fame,  and  credit  in  his 
said  trade  and  business,  and  to  ruin  and  destroy  the 
same^  and  cause  his  customers  and  employers  therein 
to  leave  him,  and  cease  to  have  any  dealings  with  him, 
and  to  cause  them  to  believe  that  he  had  been,  and  was, 
gniity  of  unlawfully  buying  goods  well  knowing  the 
same  to  have  been  stolen  and  dishonestly  come  by,  and 
wrongfully  and  maliciously  to  expose  and  subject  him 
to  the  penalties  and  punishment  by  law  made  against, 
and  inflicted  upon,  persons  in  such  case  offending,  here- 
tolbre,  to  wit  on  &&,  in  a  certain  discourse  which  de- 
fendant then  had  with  plaintiff  of  and  concerning  him 
with  reference  and  in  relation  to  his  said  trade  and 
business,  and  of  and  concerning  the  premises,  in  the 
presence  and  hearing  of  J.  F.  and  S.  M.  B.  ond  divers 
other  persons,  then,  in  the  presence  and  hearing  of 
J,  F.  and  S.  M.  B.  and  the  said  other  &c.,  falsely  and 
maliciously  spoke  and   published,  of   and  concerning 
plaintiff,  and  of  and  concerning  him  with  reference  and 
relating  to  his  said  trade  and  business  and  the  premises, 
the  false,  &c.  words  following;  that  is  to  say:  ^^I'* 
3l  2 
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Voiunu  riiz  meaning  the  said  defendant)  '^  have  been  robbed  of  about 

L_  three  dozen  of  winches  ^  (meaning  such  articles  of  Bsh- 

Alitekd      jQg  tackle  as  aforesaid) ;    <^  a  person  has  been  buying 
Faelow.      things  at  my  shop,  and  has  taken  them  ^  (meanmg  the 
said  winches) ;  *^  you  "  (meaning  the  said  plaintiff)  ^*  have 
bought  some  of  them ;  you  "  (meaning  the  said  plaintiflF) 
*^have  bought  two,  one  at  3&  and  one  at  25.    Yon" 
(meaning  the  said   plaintiflf)   '^knew  well,  when  you 
bought  them "  (meaning  the  said  winches),  "  that  they 
cost  me  "  (meaning  the  said  defendant)  ^*  three  times  as 
much  making  as  you  "  (meaning  the  said  plaintiff)  ^  gave 
for  them,  and   that  they  could  not  have   been  come 
honestly  by."     Whereupon  plaintiff  then,  in  the  pre- 
sence and  hearing  of  the  aforesaid  persons,  said  to  de- 
fendant :  *^  I  have  bought  half  a  dozen  winches  from  a 
new  maker,  the  week  before  ;"  and  then,  in  the  presence 
and  hearing  of  the  persons  aforesaid,  produced  and 
shewed  some  of  such  last  mentioned  winches  to  defend- 
ant ;  who,  further  contriving,  and  falsely  and  maliciously 
intending  as  aforesaid,  thereupon,  in  the  presence  and 
hearing  of  the  said  persons,  falsely,  &c.,  replied  to  plain- 
tiff in  the  false,  &c.  terms  following;    that  is  to  say: 
^*Oh  no:    these "  (meaning  the   winches   so  produced 
and  shewn  by   the   said  plaintiff  to  the  said  defend- 
ant as  last  aforesaid)    "are   not   my   winches;    you" 
(meaning  the  said  plaintiff)  **know  that  well  enough; 
these"  (the  said  defendant  meaning  and   pointing  to 
certain  other  winches  of  the  said  plaintiff  then  lying  and 
being  in  the  shop,  and  in  the  presence. of  the  persons 
aforesaid)  <<  are  mine.    P  (meaning  the  said  defendant) 
**  am  sorry  to  say  any  thing  against  any  tradesman,  but 
will  bring  the  man  who  stole  my  winches,  and  let  yoa" 
(meaning  the  said  plaintiff)  <<  see  him ;  for  he  is  in  my  " 
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(meaninii:  the  said  defendant's)  "custody."      Thereby   Queen's  Bench. 

meaning  and   insinuating,    and   wishing    and    causing  

and  procuring  it  to  be  believed,  that  the  plaintiff  bad  Alfred 
been  and  was  guilty  of  buying  winches,  well  knowing  Fariow. 
the  same  to  have  been  dishonestly  come  by  and  to 
have  been  feloniously  stolen  by  the  person  of  and 
from  whom  the  said  plaintiff  had  so  bought  them. 
Averment  of  damage  to  plaintiff  in  his  reputation  and 
trade,  and  that  divers  &c.  (not  named)  refused  to  have 
dealings  with  him ;  and  of  loss  thereby  in  his  said  trade 
and  business. 

On  the  trial,  lieforc  Lord  Denman  C.  J.,  at  the 
London  Sittings  after  Hilari/  term  184*5,  a  verdict  was 
found  for  the  plaintiff  with  general  damages.  In  Easter 
term,  1845,  Jervis  obtained  a  rule  nisi  for  arresting  the 
judgment  {a). 

In  last  Hilary  vacation  (i), 

W.  H.  Watson  and  Warren  shewed  cause.  The  first 
part  of  the  words  used  contains  an  imputation  of  receiv- 
ing stolen  property  with  knowledge  that  it  was  stolen* 
The  words  are  susceptible  of  that  meaning ;  the  conclud- 
ing innuendo  attributes  it;  and  the  jury  by  their  verdict 
have  affirmed  the  truth  of  the  innuendo.  That  imputation 
constitutes  slander,  without  reference  to  the  trade  of  the 
plaintiff.  If  so,  it  is  not  essential  to  the  right  of  action 
that  the  slander  should  affect  the  character  of  the  plain- 
tiff as  a  tradesman,  though  it  is  laid  as  spoken  of  him  in 
that  character ;  Haiijooodv.  Asiley  (c).  Words  much  less 

(a)  Or  for  a  new  trial ;  but  this  was  not  pressed. 
(6)  February  14tb,  184G.      Before  Ix)r(]  Denvtan  C.  J.,   PaUcson, 
WifUanu  and  Coleridge,  Js. 
(c)  1  Xew  R.  47. 

3  L   3 
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direct  were  held  to  be  slanderous,  even  without  an  in- 
troductory averment,  in  Clegg  v.  Lqffer  (a).     In  Bobatt 
V.  Camden  {b)  Lord  EUenborough,  delivering  the  judf 
meat  of  the  Court,  said :  "  The  rule  which  at  one  tine 
prevailed,  that  words  are  to  be  understood  in  mitiori 
sensu,  has  been  long  ago  superseded;  and  words  aie 
now  construed  by  C!ourts,  as  they  always  ought  to  haie 
been,  in  the  plain  and  popular  sense  in  which  the  rot 
of  the  world  naturally  understand  them.''    That  is,  sub- 
stantially, the  rule  laid  down  to  the  jury  by  King  C  J^ 
in  Rex  v.  Matthews  (c),  where  the  prisoner  was  ooih 
victed  of  treason,  under  stat.  6  Afin.  c.  ?•  s.  1.,  (or  nur 
liciously  and  advisedly,  by  printing,  maintaining  and 
affirming  the  title  of  the  Pretender  to  the  Crown.    Tbe 
intention,  if  properly  laid,  must,  after  verdict^  be  pre- 
sumed to  be  proved,  as  Parke  B.  said  in  SweetappU  v. 
Jesse  {d)i  though  there  the  words,  in  the  sense  alleged, 
conveyed  no  imputation  of  crime.     But,  further,  even 
if  these  words  were  not  actionable  per  se^  they  are  so 
when  spoken  of  a  person  in  his  trade.     To  say  of  t 
tradesman,  in  his  trade,  that  he  b  dishonest,  is  clearly 
actionable.     It  appears,  from  instances  collected  in  Cam, 
Dig.  Action  upon  the  Case  for  Defamation  (D  25.),  that 
words  may  be  slanderous,  as  spoken  of  a  man  in  his 
trade,  though  not  connected  with  any  specific  act  of 
trading.     Jones  v.  Littler  {e)  is  such  an  instance ;  and  so 
is  Stanton  v.  Smith  {g)  there  cited.     The  case  here  is 
not  like  that  of  Ayre  v.  Craven  (^),  where  the  declar- 
ation alleged  that  the  plaintiiF  was  a  physician,  and  that 
the  defendant  said  of  him,  in  his  profession,  that  he  had 


(a)  10  Bins*  250. 

(c)  15  How.  St.  Tr.  1323.  1391. 

{e)  7  A/.  $  IK  423. 


(6>  9  East,  93.  96. 

(d)  5  B.^AiL  27.  31,  SSL 

(g)  2  Ld.  i?aym.  148a 
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sommitted  adultery;  and,  after  verdict,  judgment  was  Queen's  Bench. 

A-ciested,  because  "  the  declaration  ought  not  merely  to ' 

ta.te  that  such  scandalous  conduct  was  imputed  to  the  Alfrxd 
b^iatiff  in  his  profession,  but  also  to  set  forth  in  what  Farlow. 
it  was  connected  by  the  speaker  with  that  pro- 
'  Here  that  appears ;  and  the  case  falls  within 
role  laid  down  by  De  Grey  C.  J.,  in  Onslow  v. 
r  (a),  that  **  words  are  actionable  when  spoken  of 
■.^s  in  an  office  of  profit,  which  may  probably  occasion 
^»  loss  of  his  office,  or  when  spoken  of  persons  touch- 
gac  their  respective  professions,  trades  and  business, 
L«3  do  or  may  probably  tend  to  their  damage."  It  will, 
ever,  be  contended  that  the  words  which  are  set 
I  in  the  later  part  of  the  declaration  are  not  slander* 
"*»'.  But  that  is  unimportant,  because  they  occur  in 
■^LL^  same  count  with  words  which  are  slanderous,  and 
^^Dear  to  have  been  spoken  in  the  same  discourse. 
^^^Tther,  the  last  words  do,  as  explained  by  the  innu- 
^  ^Oy  and  in  their  ordinary  sense,  convey  a  slanderous 
^^^aning.  And,  by  the  words  themselves,  it  appears 
^^^t  they  are  spoken  avowedly  of  the  plaintiff  in  his 
^^uracter  of  a  tradesman,  so  that  an  averment  to  that 
'^^ct  is  not  needed  (6). 

^fervis  and  BrawmeUy  contra.     If  the  words  are  not 

^^wn,  by  averments  and  innuendoes  properly  framed, 

be  slanderous,  the  finding  of  the  jury  will  not  aid. 

^^^w,  as  to  the  words  last  charged,  there  is  no  averment 

^^^laining  what  ^^  certain  other  winches  ^*  means ;  and 

:i8  not  said    concerning  what  matter  the  defendant  ' 

'^>q>lied.''    The  subject  matter  is  only  introduced  by 

(«)  3  WiU.  177.  18C. 

(6)  See  Com  v.  Osgpodj  I  X«».  2S0.  ;  Reeve  v.  Hol;:ale,  2  Let\  02. 

Sl  4 
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Foiume  Vllh   innuendo,  which  cannot  be  done;  GoldsUin  v.  foss  (a), 

*        Day  V.  Robinson  (6).    These  words  cannot  be  explained 

Alfrko       i^y   ^iQ  introductory   averments   which    reUte  to  the 
Farmw.       words  first  charged,  because  it  does  not  appear  that  the 
whole  formed  one  connected  conversation :  indeed  the 
contrary  appears,  inasmuch  as  it  is  clear  that  some  time 
had  intervened  between  the  different  utterings,  the  kst 
being  introduced  by  a  fresh  averment  as  to  the  parties 
present.     Then,  even  as  to  the  words  first  charged: 
how  can  it  be  said  that  they  impute  a  crime  to  the 
plaintiff,  or  any  misconduct  in  his  trade  ?    In  Heming  ▼. 
Pora^'{c)  tiie  ground  on  which  it  was  held  that  the 
action  lay  was   that  '^  the  words  import  a  charge  of 
felony,  and  must  be  taken  so  to  have  been  understood 
by  those  who  heard  them."     But,   to  assert  that  the 
pIuintifT  purchased  goods  which  he  knew  not  to  *^  have 
been  come  honestly  by,"  is  not  to  impute  felony :  tliere 
could  be  no  felony  unless  the  goods  had  been  stolen, 
which  is  not  alleged.     The  words  spoken  are  consistent 
with    the   supposition    that    the    defendant   had    been 
cheated  of  the  goods,  or  had  sold  them  on  credit  and 
not  been  paid  for  them,  and,  in  that  sense,  complained 
that  he  had  been  robbed  of  them.    The  meaning,  there- 
fore, which  is  charged  at  the  end  of  tlie  declaratioo, 
that  the  plaintiif  had  bought  winches  which  he  knew  to 
have  been  feloniously  stolen,  is  not  proved.     Would  a 
plea  that  the  plaintifT  did  know  that  the  goods  were  not 
come  honestly  by  shew  a  justification  ?   Then,  as  to  the 
trading,  no  connection  whatever  is  shewn  between  the 
act  of  purchasing  these  winches  and  the  trade  of  bu;- 

(a)  6  J7.  4  C.  154.     Affirmed,  on  error,  in  Erch,  Cf. ;  Goidatak  r. 
Fo»,  4  Bing,  489. 

(6;  1  J,  4  E.  554.  (c)  10  a/,  i-  r.  564.  57a 
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ing  and  selling  winches,  for  such  buying  and   selling    QueetCt  Bench. 

would  not  be  prejudiced  by  the  plaintiff's  purchasing    [___ 

winches  dishonestly  come  by ;  and  therefore  this  ground  Alfeio 
of  action  fails,  on  the  principle  affirmed  in  Ayre  v.  Faelow. 
Gmen  (a),  Brai/ne  v.  Cooper  {b)  and  Alexander  v. 
Angle  (c).  [Lord  Denman  C.  J.  referred  to  Hearne  v. 
Siavadl  (d).1  That  case  shews  that,  even  after  verdict, 
it  is  not  enough  that  the  words  may  possibly,  either  in 
themselves  or  with  reference  to  the  plaintiff's  calling, 
have  a  slanderous  meaning :  the  declaration  must  point 
the  meaning  by  proper  averments. 

CtiT.  adv.  vult. 

Lord  Denman  C  J.  now  delivered  the  judgment  of 
the  Court 

This  also  was  a  motion  to  arrest  the  judgment  in  an 
action  of  slander :  and  the  question  in  this  case  is  (as  in 
the  case  just  disposed  of  (f)  it  was),  whether  the  words 
stated  in  the  declaration  may  be  considered  as  having 
been  spoken  at  one  and  the  same  time,  and  as  one  con- 
tinued discourse,  or  whether  they  are,  from  their  nature 
and  the  manner  in  which  they  are  stated,  necessarily 
severable.  If  so,  it  was  contended  that  the  latter  part 
of  the  words,  not  being  introduced  by  any  prefatory 
matter  or  colloquium,  are  not  actionable,  and  therefore 
that,  damages  having  been  given  upon  the  whole  de- 
claration, the  judgment  ought  to  be  arrested,  upon  the 
same  principle  that,  where  damages  are  given  upon  the 
whole  declaration  containing  both  good  and  bad  counts, 
such  must  be  the  result.   It  becomes,  therefore,  material 

(•)  «  .4.  i  E.  2.  (h)  .1  M,  i  ir.  249. 

(c)  1  a  4"  J.  143.  S,  C,  1  TyrioA.  9.         (d)  12  J,  j-  E.  719. 
{c)  GriJfUhM  T.  Lewis,  ante,  p.  841. 


"further  contriving  and  intending,"  wh 
found  at  the  commencement  of  a  fresh 
the  case  cited,  the  different  dates  of  the 
were  adverted  to  by  Lord  Abinger^  as  I 
which,  in  the  case  last  decided  (6),  we  ha 
to  be ;  whereas  in  this  the  whole  is  descril 
course  of  defendant  with  plaintiff^  in  the  [ 
witnesses  (naming  them);  and  the  same 
the  presence  of  the  same  witnesses,  with  t 
only  of  a  remark  by  plaintiff,  to  which  tb< 
a  part  of  the  same  conversation,  replies 
"  further  contriving,  and  falsely  and  mal 
ing,''  occurring  as  they  do  when  the  def< 
the  discourse  after  the  plaintiff's  inten 
means  constitute  what  follows  a  fresh  com 
therefore  (which  may  perhaps  be  doubted 
part  of  the  words  need  some  explanation 
averment  or  colloquium  (which  was  the  t 
on  behalf  of  the  defendant),  it  only  amou 
part  of  the  words  attributed  to  the  deC 
actionable.  But  the  earlier  part  of  the 
plainly  imputes  to  the  plaintiff  having  : 
goods  ("winches,"  a  part  of  fishing  ta 
them  to  have  been  stolen :  and  therefore  i 
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Diking  that  imputation  the  verdict  may  well  be  sus-  (bteerc$  Bern*. 

teioed,  though  there  may  be  (if,  indeed,  such  there  be) 

ocher  parts  which  do  not  impute  any  offence,  and  are       Altesd 
iierefere  not  actionable.  Fallow. 

We  think  therefore  that,  as  the  words  appear,  upon 
be  fiioe  of  the  declaration,  to  have  been  spoken  at  one 
ime,  the  whole  may  be  considered  as  one  count,  con- 
iining  words  both  actionable  and  not,  and  that  the  ver- 
ict  may  well  stand  upon  those  which  are  actionable. 

Rule  discharged  (a). 

(a)  See  the  two  preceding  < 


Habbeb,  Cole  and  Crump  against  Butcher.       ^^f^i 


^pn^SSth. 

3SBT.  The  first  count  of  the  declaration  stated  that.  Defendant,  to 
secure  a  debt 

by  indenture,  made,  Fdfruaty  27th,  1841,  between  owing  from  bim 
sfetidant  of  the  one  part,  and  plaintifis  of  the  other  assigned  to 
irt  (profert),  reciting  that,  by  a  policy  of  insurance  of^^sU^lj^on 
saving  date  July  3d,    18S9,  and  numbered  8cc,  the  ^•^'^JJ^^by 
•cfety  for  equitable  assurance  on  lives  &c.,  called  TAe  *?*  ^^^  *^"" 

•^  *  aignment  that 

^t^fidaman  Insurance  Company^  &c  (stating  their  places  »>e  would  pay 
lousiness),  assured  to  defendant  the  sum  of  999/.  195.,  premium, 

^  gtatcd  to  be 

'  dq  paid  to  his  executors,  administrators  or  assigns  siL  15«.»  and 
kev  his  decease,  at  the  annual  premium  of  37/.  155.:  any  time  made 
»^  defendant  was  mdebted  to  the  plaintiffs.  Barber  and  pf^?n^ff,*^ght 
We,  m  the   sum  of  1449/.  125.,  and  to  the  plaintiff  P»y  '* '"^^  "- 

•  '  ^  cover  the 

3nciBipin  lOOS/i  145.:  that  the  said  parties,  had  a^eed,  amount  in  an 

^  r  -o        ^    action  at  law  as 

PA  Teoeiving  a  sum  equal  to  105.  in  the  pound  on  their  for  money  paid 

__  ,         to  hia  use. 

Yttpective  debts,  to  be  paid  at  intervals  (commencing  PiainUffs  de- 

clarcd  against 
j|*^>uilaiit  in  debt,  reciting  the  deed  and  alleging  payment  by  them  of  a  premium  on 
^*^lt  made  by  defendant,  whereby  an  action  had  accrued  to  plaintiffs  &c. 

field,  on  special  demurrer,  that  the  count  was  good,  though  the  deed  contained  no 
**|ircM  covenant  that  the  defendant  should,  in  any  stated  event,  pay  the  amount  of  the 
"^    '     k  to  the  plaintiffs. 
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&c.)9  and  secured  by  the  guarantee  of  one  William  Ta\far 
Smiihj  to  release  defendant  from  al]  personal  liabilities  in 
his  lifetime  in  respect  of  the  remaining  lOi.  in  tbe 
pound,  on  his  assigning  over  to  them,  the  plaintifliy  the 
policy  of  assurance  in  this  indenture  before  meoticmedy 
as  a  security  for  the  repayment  to  them  (so  far  as  the 
amount  payable  under  such  policy  might  extend}^  of 
such  portion  of  the  remaining  lOs.  in  the  pound  on  their 
respective  debts  as  might  not  have  been  voluntarily  paid 
by  defendant  in  his  lifetime,  he,  defendant,  agreeing  to 
keep  the  said  policy  valid  and  subsisting  during  bb 
lifetime:  and  that  the  said  IV.  T.Smith  had  given  Us 
guarantee  for  payment  of  the   first  mentioned  10s.  h 
the  pound  &c. :  it  was  witnessed  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  deieodant 
being  discharged  from  all  personal  liability  in  his  life- 
time in  respect  of  the  IQs.  in  the  pound  that  should 
remain  due  to  plaintiffs  after  payment  to  them  of  101 
in  the  pound  on  their  respective  debts  in  the  roaDncr 
&c.  before  mentioned,  he,  defendant,   had  bargaiped, 
sold,  assigned,  transferred  and  set  over   to  plaintiiEs 
their  executors,  administrators  or  assigns,  the  said  policj 
of  assurance  thereinbefore  recited,  and  the  said  sum  of 
999/.  195.  assured  thereby,  and  all  other  moneys,  benefits^ 
&c.,  under  or  by  virtue  of  the  said  policy,  and  full  pover 
&c.   to   ask,   demand,   sue  for,   recover  and  give  ac- 
cjuittances  for,  the  said  999/.  195.  and  other  moneys,  and 
all  the  right,  title  &c,  at  law  and  in  equity,  of  defendant, 
in,  to,  out  of  or  upon  the  said  policy,  moneys  and  pre- 
mises thereby  assigned:    habendum  to  plaintiffs  upon 
trust  to  pay  rateably  out  of  the  moneys  received  under 
such  policy,  and  so  far  as  the  same  would  extend,  tbe 
balance  that  should  then  be  remaining  due  from  defend- 
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ant  to  plaintiffii  of  the  debts  then  due  from  him  to  them   Queen's  Benek. 

tcspeetively  as  in  this  indenture  before  mentioned ;  and,   

after  payment  of  such  balance,  to  pay  the  surplus,  if 
mjf  to  the  executors,  administrators  or  further  assigns 
of  defendant :  And  defendant  did  thereby,  for  himself, 
kk  heirs,  executors  and  administrators,  covenant  and 
i^reewith  plaintiffs,  their  executors,  &c.,  that  he  would, 
daring  the  continuance  of  that  security,  from  time  to 
time^  pay  or  cause  to  be  paid  to  the  said  Caledonian 
&d€(y  the  said  annual  premium  of  S7/.  155.,  and  any 
oCber  moneys  which  should  be  required  for  keeping  the 
policy  on  foot,  when  and  as  the  same  should  be- 
I  due  and  payable  in  respect  of  the  said  policy,  and 
•bo  would  from  time  to  time  deliver  to  plaintiffs  the 
.noeipts  for  the  premium  or  moneys  so  paid :  **  and 
.limit  if  the  [defendant  should  at  any  time  or  times  refuse 
or  neglect  to  pay  the  said  annual  premium,  or  to  deliver 
Aeaaid  receipts  for  the  payment  thereof  within  seven 
days  after  the  5th  day  of  June  in  every  year,  on  which 
di^  in  every  year  the  said  annual  premium  would  from 
.tiaie  to  time  become  due,  it  should  be  lawful  for  the 
phintiffs  or  either  of  their  executors,'*  &c.,  *^  to  pay  the 
■aid  annual  premium,  and  all  other  moneys  which  might 
be  required  for  keeping  the  said  policy  on  foot,  and  sue 
and  recover  the  same  from  the  defendant  in  an  action 
at  law  as  for  money  paid  by  them,  or  either  of  them, 
to  and  for  the  use  of  the  defendant  and  at  his  request, 
with  interest''  at  5  per  cent :  As  by  the  said  indenture 
hCm  Averment  that,  after  the  making  the  said  inden- 
tOKf  and  during  the  continuance  of  the  said  security 
and  of  the  said  policy,  to  wit  on  &c.,  one  annual  pre- 
miam,  amounting  to  37/.  155.,  upon  and  in  respect  of 
tlia  said  policy,  became  due  and  payable  to  the  said 


866 


Q.B,  EASTER  TERM, 


Volume  nil 
1846. 


Bakbx& 
y. 

BUTCHXB. 


Caledonian  Society  for  keeping  the  said  policy  on  ibo 
and  that,  defendant  having  refused  and  neglected 
pay  the  same  premium,  or  to  deliver  any  reodpt  for  t 
payment  thereof  within  seven  days  after  the  said  I 
June,  plamtifis  afterwards,  and  after  the  expiiition 
the  said  seven  days,  to  wit  on  &c«,  paid  the  said  aon 
premium,  amounting  as  aforesaid,  to  the  said  CaUm 
Society,  for  the  purpose  of  keeping  on  foot  the  i 
policy,  the  said  payment  being  then  necessary  and 
quired  for  [that  purpose.  By  reason  whereof,  aw 
defendant  not  having  repaid  the  said  money  to  the  pi 
ti£b,  an  action  hath  accrued  to  plainti£&  to  demand 
have  of  and  from  defendant  the  said  sum  of  SIL 
parcel  &c. 

After  oyer  of  the  mdenture  (which  containec 
material  clause  except  those  above  stated),  the  del 
ant  demurred,  assigning  numerous  causes :   the  i 
rial  ones  will  appear  sufficiently  by  the  argument, 
plaintiffs  joined  in  demurrer. 


Petersdofjffi  for  the  defendant.  The  undertakii 
which  this  action  is  grounded  not  being  a  covena 
pay  money  to  the  plaintiffs,  they  cannot  maintain 
upon  it  They  should  have  sued  in  covenant  upoi 
clause  covenanting  for  payment  of  the  premium ;  or 
framed  their  action  upon  the  clause  enabling  the 
sue  as  for  money  paid.  [Lord  Denrnan  C.  J.  Is  no 
a  count  for  money  paid,  in  a  round-about  form  ?  \ 
out  any  express  stipulation,  would  not  the  n 
advanced  under  these  circumstances  have  been  nn 
paid  to  the  defendant's  use,  he  having  given  the  plai 
authority  to  pay  it  on  his  default  ?]  The  covenant 
pay  the  insurance  office.     Where  the  thing  to  be 
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iSf  in  effect,  not  a  payment  to  the  plaintiff^,  but  a  collateral  Qvten^s  Senck. 

act,  as  the  case  is  here,  debt  does  not  lie ;  Randall  v.  

Bigly  (a),  Harrison  v.  Matthews  (b) :  and  parties  can*  Bauie 

not,  by  arrangement  between  themselves,  give  a  different  Buxomu. 
Sana  of  action  from  that  which  the  law  recognises ;  Ker 
r.  Osborne  {c)f  Marshall  v.  Hopkins  {d). 

CrompUm^  contra.  The  plaintiffs  do  not  proceed 
upon  the  covenant  to  pay  third  persons.  Whenever, 
by  covenant,  a  party  is  to  pay  the  plaintiff  money  in  a 
certain  event,  debt  lies :  and  here  the  amount  of  premium 
was  a  sum  certain  (or  ascertainable  with  certamty),  to 
be  paid  by  defendant  to  plaintiff  in  a  specified  event. 
The  plaintiffs  could  not  recover  in  assumpsit,  the  en- 
gagement being  by  deed.  Debt,  therefore,  is  the  proper 
remedy ;  and  the  plaintiffs  were  not  obliged  to  declare 
in  covenant ;  Hooper  v.  Shepherd  {e).  It  was  necessary, 
in  declaring,  to  shew  the  collateral  matter ;  but  the  sub- 
stantial ground  of  the  action  is  the  undertaking  to  pay 
in  a  certain  event,  which  event  has  happened.  The 
nncsertainty,  in  the  first  instance,  how  much  might  be- 
ocnne  due,  is  no  objection  ;  Ingledem  v.  Cripps  {g). 
[Lord  Denman  C.  J.  mentioned  Yates  v.  Aston  {hyi> 
There  the  plaintiff  had  paid  money  to  one  Blagg  for  the 
defendant,  and  had  taken,  as  security,  an  assignment  of 
a  mortgage  previously  given  by  defendant  to  trustees  for 
Blagg  s  the  mortgage  deed  and  deed  of  assignment  con- 
tained no  covenant  by  the  defendant  to  pay ;  and  it  was 
held  that  the  plaintiff  might  sue  the  defendant  in  debt  on 


(•)  AM.^  W.  ISO.  (6)  10  M.  4*  W,  16S. 

(c)  9  East,  378.  381.  (d)  15  East,  309.  314. 

ie)  S  Stra.  1089.  (g)  2  Ld.  Bay.  814, 
(A)  4  0.2?.  182. 
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the  common  indebitatus  counts.  Where  the  mortgage  or 
other  deed  shews  an  obligation  to  pay,  debt  liesj  thoogh 
there  be  no  formal  undertaking  to  pay ;  Com.  Dig.  Ddt 
(A  4.).     Here,  the  defendant  does,  in  effect,  agree  to 
pay  in  a  particular  event,  for  it  is  provided  that  the 
plaintiffs,  if  obliged  to  pay  the  premium,  shall  recover  it 
from  him  again.     In  Randall  v.  Rigbj/  (a)   the  action 
was  on  a  mere  collateral  covenant  to  secure  the  payment 
of  an  annuity  issuing  out  of  land  ;  and  on  that  ground  tb^ 
Court  of  Exchequer  held  that  the  proceeding  was  mis- 
conceived.    But  in  Evans  v.  Jones  (i),  where  premises 
were  mortgaged  to  secure  a  debt,  and  the  defendants^ 
for   more  effectually   securing  it,    covenanted  to  th0 
mortgagee  by  the  same  indenture  to  pay  him  the  suna- 
on  a  certain  day,  and  it  was  pleaded  that  they  undtf^ 
took  only  as  sureties  for  the  mortgagor,  the  defendanti^ 
counsel  argued,  without  success,  that  tliis  was  a  merdy 
collateral  engagement  upon  which  debt  would  not  lie^ 
but  covenant  only.     Lord  Abinger  said  :  "  It  is  a  cove- 
nant to  pay  a  sum  certain  on  a  particular  day :  if  pay- 
ment be  not  made  on  that  day,  it  becomes  a  debt : "  and 
the  Court  gave  judgment  for  the  plaintiff  on  that  ground, 
distinguishing  the  case  from  Randall  \.  Rigby  {a).  And, 
in  Harrison  v.  Mallkeics  (c),  Parke  B.,  citing  Evans  t. 
Jones  (£),  said  :  "  It  is  well  settled,  that  if  there  be  a 
covenant  by  the  defendant  that  he  will  certainly  pay  a 
sum  certain,  debt  will  lie ;  and  that  it  will,  although  the 
same  sum  is  by  the  same  deed  secured  by  a  mortgage.' 
On  the  other  hand  (as  Jie  same  learned  Judge  points 
out),  if,  in  the  first  instance^  it  is  not  the  defendant's 
duty,  but  that  of  some  other  person,  to  pay,  the  unde^ 


(a)  4  M.  ^  W.  ISO. 
(c)  10  Af.  fr  IF.  768. 


(6)  5  Af.  j-  r.  295. 
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taking  is  collateral.     But,  if  the  defendant  is  liable  in   Queen^t  Bench. 

the  first  instance,  it  makes  no  difference  that  some  con-  ' 

templated  event  is  to  happen  before  the  liability  can  Barbie 
attach ;  nor  is  it  material  even  that  the  debt  is  another's,  Botchib. 
where  the  duty  of  paying  rests  primarily  on  the  de« 
fendant.  If  this  were  a  case  of  simple  contract,  an 
action  for  money  paid  would  clearly  lie  under  the  cir- 
cumstances :  then,  for  the  reasons  already  given,  debt 
lies,  the  contract  being  under  seal. 

Petersdorff^  in  reply.  The  plaintiffs,  having  chosen 
to  proceed,  not  for  money  paid,  but  on  the  contract 
under  seal,  were  bound  to  rely  upon  its  express  obli- 
gation ;  they  could  not  pass  that  over  and  resort  to  an 
implied  one :  and  there  is  no  express  covenant  that  the 
defendant  shall  repay  any  premium  to  the  plaintiffs. 
It  is  true  that,  in  the  case  of  mortgagee  and  mortgagor, 
the  plaintiff  may  proceed  upon  the  obligation  created 
by  the  mortgage,  treating  the  mortgage  deed  as  in- 
ducement :  but  there  the  action  rests  upon  the  privity 
of  contract  between  the  mortgagee  and  the  mortgagor: 
*  In  Evans  v.  Jones  {a)  the  defendant  had  joined  in  an 
absolute  covenant  to  pay  the  debt  sued  for.  In  the 
present  case,  if  debt  lies,  tender  ought  to  be  an  answer ; 
bnt  no  tender  could  have  been  made  to  the  plaintiffs, 
under  this  indenture,  which  could  exonerate  the  defend- 
ant; and  a  recovery  by  the  plaintiffs  in  this  action  would 
be  no  defence  to  an  action  of  covenant  on  the  indenture. 

Lord  Denman  C.  J.  There  is  no  doubt  that  this 
action  is  maintainable.  The  deed  is  set  out,  shewing 
the  intention  of  the  parties  that  the  defendant  shall  pay 

(a)  SM.^W,  295. 
VOL.  VIII.    N.S.  3  M 
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'__^  and  that,  if  he  makes  default,  so  that  the  plaintiffs  have 


Barbie       ^   p^y^   ^[jg   sums  shall   be   recoverable   from  him  as. 
Bdtchm.      money  paid  by  them  to  his  use.     Clearly  those  pay- 
ments may  be  recovered  in  an  action  of  debt. 

Williams  J.  {a).  I  am  of  the  same  opinion.  The 
sums  recoverable  are  sufficiently  certain ;  for  both  partita 
know  the  amount  payable  from  time  to  time  for  pre- 
miums, and  cerhim  est  quod  cerium  reddi  potest, 

Coleridge  J.  No  difficulty  can  be  raised  here, 
unless  by  confusing  the  facts.  A  policy  of  insuraoce  is 
assigned  as  security,  with  a  covenant  by  the  assignor 
that  he  will  pay  the  premiums  to  the  insurance  companv, 
and  that,  if  he  does  not,  it  shall  be  lawful  for  the  as- 
signees to  pay  them,  and  recover  the  amount  from  the 
assignor  as  money  paid  to  his  use.  Mr.  Petersdorffcao' 
tends  that  in  this  instrument  a  direct  covenant  appears, 
which  the  plaintiffs  cannot  pass  by  in  order  to  seek  their 
remedy  in  another  way.  But,  according  to  this  argu- 
ment, the  policy  might  be  forfeited  by  tlie  defendant's 
omission,  and  no  remedy  obtainable  on  the  deed.  That 
is  not  so.  The  deed  authorizes  the  plaintiffs  to  pay  pre- 
miums on  the  defendant's  behalf.  A  sum  paid  on  the 
defendant's  behalf,  by  his  authority,  is  money  paki  to 
his  use«  It  turns  out  that  the  payment  is  made  by 
virtue  of  a  deed  containing  a  certain  covenant;  and  the 
only  question  is  whether,  that  being  the  case,  debt  will 
lie.     I  see  no  difficulty  in  the  point. 

Judgment  for  plaiiiti& 

(a)   PaUcson  J.  was  absi'nt. 
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The  Queen  against  The  Inhabitants  of        ww«e«iay, 

^  ^5  ^prU  29tli. 

ASHBURTON. 

"^^N  appeal  against  an  order  for  the  removal  of  John  An  indenture 

■^^  for  binding  a 

Waldron  from  Manaton  to  Ashburton,  both  in  the  parish  ap- 
^vinty  of  Devofij  the  sessions  confirmed  the  order,  sub-  ported  to  be 
et:t  to  the  opinion  of  this  Court  on  the  following  case,     of  ^"^er***" 
The  respondents  on  the  trial  of  the  appeal  relied  upon  ^H^f^Q  ^ 
a  settlement  by  apprenticeship  in  the  appellant  parish,  fo^.^-  -P-*" 

•^      •*  *^  rr  r  justices  "acUng 

In  support  of  this  settlement  they  put  in  evidence  the  >«  *nd  fo*"  **»« 

.  '^   ^  hundred  of 

following  documents.  Teignbrldge 

"  Devon  to  wit.     To  the  churchwardens  and  over-  county  of 

seers  of  the  poor  of  the  parish  of  Manaton  in  the  said  the  back  of  the 

county.     Whereas,  by  a  certain  act  of  parliament"  &c.  JJlfordeTfo" 

156  G.  3.  c.  139.),  "  it  is  enacted  that,  from  and  after  *''"^.»"«'  P"*"" 

^  "  ^  porting  to  be 

the  1st  day  of  October  1816,  all  poor  children  before  niadeby*t?.P. 

and  72.  P,t** 

they  are  hound  shall  be  of  the  full  age  of  nine  years,  "justices  of  the 

and  an  order  for  such  binding  must  be  first  obtained  by  and  for  the 

the  churchwardens  and  overseers  of  every  parish  from  ^Devon)]^ xt 

two  magistrates  acting  in  and  for  the  county  or  district  ind^^u^  foj! 

wherein  such  parish  shall  be  situated;  and  whereas  the  jo^«danai- 

*  lowance  m  the 

churchwardens  and  overseers  of  the  poor  of  the  parish  words,  •«  We 

whose  names 

of  Manaton  have  this  day  brought  before  us,  Gilbert  are  hereunder 

-«,  ,.  i-nt-F^ty-ri  !•  XT'      written,  Jt«/i«f 

Surrington,  clerk,  and  Robert  Palkj  liisq.,  two  of  His  of  the  peace 
Majesty's  justices  of  the  peace  acting  in  and  for  the  oTthe^qoorum)' 

do  consent  to 
allow/*  &C. 
*■  G.  B.  R,  P."    The  order  and  indenture  were  both  dated  on  the  same  day.     Held  that, 
ahlioiigh  the  allowance  did  not  contain  the  words  "justices  of  the  peace  acting  in  and  for 
the  county  of  Dewrn^  yet  it  sufficiently  appeared  from  the  whole  of  the  documents  that 
tha  allowing  justices  were  such,  and  were  the  same  who  made  the  order  for  binding. 

In  Stat.  56  G.  3.  c.  139.  «.  1.  the  words  **  such  justices  shall  sign  the  allowance  of  such 
indffitDre  **  mean  the  same  justices  who  made  the  order  for  binding. 
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yoiume  VTIL    said  countv,  a  poor  child,  hereunder  named,  of  the  said 
parish,  to  be  bound  out  a  parish  apprentice :  we,  there- 


184<6. 


The  QuBBM     fQj.g^  ^jjg  sajj  justices,  after  having  fully  examined  into 
The  Inhabit-     the  circumstances  and  fitness  of  the  master  and  the  age 

ants  of  ^ 

AsHBURTOK.  of  the  said  child,  do  allow  the  same :  and  we  do  hereby 
order  and  direct  you  the  said  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Manaton  forthwith  to 
prepare  one  pair  of  indentures,  and  cause  the  same  to 
be  brought  before  us  the  said  justices  for  the  purpose 
of  binding  the  said  child  an  apprentice  to  the  intended 
master  thereof  according  to  the  said  act.  Given  under 
our  hands  this  29th  day  of  February  1820. 

«  G.  Bwrington.     R.  Folk.'' 


*  Name  of  Appreatice.  I 
John  Waldron. 


Age. 
12 


Name  of  Master. 
Stephen  Yoliand. 


RcAklence.     j  Occapjtfiatt. 
Ashburton.  I    Teomaa." 


"  This  indenture,  made  the  29th  day  of  Febnuay  in 
the  first  year"  &c.,  and  a.d.  1820,  "  Witnesseth  that, 
in  pursuance  and  in  execution  of  an  order  under  the 
hands  of  Gilbert  Burrington^  clerk,  and  Rcbai  Palk, 
Esq.,  two  of  His  Majesty's  justices  of  the  peace  acting 
in  and  for  the  hundred  of  Teignbridge  within  the  county 
of  Devotif  bearing  date  the  29th  day  of  Fehnary  in- 
stant, made  according  to  the  provisions  of  an  act "  &c 
{56  G.  3.  c.  IS9.\  "  Robert  Nos^orthj/  and  John  Nos- 
worthy  of  Tor  Hillj  churchwardens  of  the  parbh  ef 
Manaton  in  the  county  of  Devon^  and  IViUiam  Nos- 
worthy^  Daniel  Mudge  and  John  Wills,  overseers  of  the 
poor  of  the  said  parish,  have  put  and  placed,  and  by 
these  presents  do  put  and  place,  John  Waldron,  aged 
twelve  years  and  upwards,  a  poor  child  of  the  said 
parish,  apprentice  to  Stephen  Yoliand  of  Ashbttrton  in 
the  snid  county,  yeoman.''  (The  case  then  set  out  the 
rest  of  the  indenture,   which  was  in  the  usual  form.) 
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"  In  witness  whereof  the  parties  above  said  to  these  pre-  Queen's  Bench. 
sent  indentures  interchangeably  have  set  their  hands  ^' 

and  seals  the  day  and  year  above  written. 

"  We,  whose  names  are  hereunder  written, 
justices  of  the  peace  (whereoF  one  is  of  the 
quorum),  do  consent  to  allow  the  putting 
forth  of  John  IValdron  an  apprentice  ac- 
cording to  the  intent  and  meaning  of  this 
indenture. 

"  Gilbert  Burringion. 
«  Robert  PalL 
•'  Sealed  and  delivered  in  the  presence  oi  John  Wills" 


The  order  is  printed  on  the  back  of  the  indenture ; 
and  the  allowance  appears  at  the  foot  of  the  indenture. 

The  respondents  proved  service  under  the  indenture, 
and  residence  in  the  appellant  parish. 

The  appellants  objected  that  it  did  not  sufficiently 
appear  on  the  face  of  the  above  documents  that  the 
parties  who  signed  the  allowance  had  legally  jurisdic- 
tion so  to  do ;  because  it  did  not  appear  in  the  said 
allowance  that  Gilbert  Bwrington  and  Robert  Palk  were 
justices  of  the  peace  for  the  county  of  Devon,  The 
sessions  held  that  the  jurisdiction  to  allow  sufficiently 
appeared  on  the  face  of  the  said  documents,  and  con- 
firmed the  order  of  removal:  and  they  further  found  from 
the  evidence,  including  the  said  allowance,  that  in  fact 
the  said  G.  Burrington  and  R.  Palk  were,  at  the  time 
they  signed  the  said  allowance,  justices  of  the  peace  for 
the  county  of  Devon^  and  that  they  were  the  same 
justices  who  signed  the  said  order  for  binding. 

Should  this  Court  be  of  opinion  that  the  sessions  were 
right  in  this  decision,  the  order  of  sessions  was  to  be 
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conficmed.  Should  that  decision  be  held  incorrect,  the 
order  of  sessions  and  order  of  removal  were  to  be 
quashed. 

J.  Greenxwod  and  Merivale^  in  support  of  the  order  of 
sessions.  The  objection  is  wrongly  taken.  The  act  does 
not  require  that  the  allowing  justices  shaU  be  justices  of 
the  peace  for  the  county  in  which  the  pauper  is  bound, 
but  that  they  shall  be  the  same  justices  who  ordered  the 
binding,  '^ey  might  be  justices  of  the  county,  and  yet 
not  the  same  who  ordered  the  binding,  and  consequently 
without  jurisdiction.  But,  in  point  of  fact,  although  the 
allowance  omits  to  mention  the  county  of  Dnxm,  yet 
the  omission  is  supplied  if  the  documents  are  regarded 
as  one  connected  whole.  The  order  for  the  binding 
purports  to  be  made  by  Gilbert  Burrington  and  Robert 
Palkj  justices  in  and  for  the  county  of  Devon,  Then  the 
indenture,  on  the  same  parchment,  purports  to  be  in 
pursuance  of  the  order  of  the  same  justices :  and  at  the 
foot  of  the  indenture  follows  the  allowance  signed  bj 
them.  And  that  the  documents  may  be  then  regarded 
together  for  the  purpose  of  inferring  jurisdiction  appears 
from  Rex  v.  Countestkorpe  (a)  and  Rex  v.  Hiticidey  (b). 


Rowe,  contra.  If  the  identity  of  the  justices  could  be 
sufficiently  inferred  by  mere  reference  from  the  allow- 
ance to  the  body  of  the  indenture,  without  any  words  of 
reference  at  all,  it  would  not  even  be  necessary  for  them 
to  describe  themselves  as  justices.  But  such  reference 
is  inadmissible ;  Regina  v.  Haw  (cr),  Regina  v.  Shipstm 
upon  Stour  (d) :  and  the  allowance  must  be  considered 


(a)  2B.^  A(L  487. 
(c)  UA.^  E.159. 


(ft)  1  B.  $-  Jid,  273. 
{d)  6  Q.  A  119. 
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as  an  independent  instrument.     If  so,  the  jurisdiction   QueerCs  Bench, 
does  not  appear.      Nor  is  the  objection  wrongly  takenr  *  _ 

In  the  first  place  the  act  does  not  appear  to  require  TheQaKKw 
that  the  justices  who  allow  shall  be  the  same  who  order  '^^  Inhabit- 
the  binding;  the  words  are  "such  justices,"  which  may  A«HBUEroii. 
only  mean  justices  of  the  same  description,  justices  for 
the  same  county ;  in  which  case  it  is  plain  that,  to  have 
jurisdiction,  the  allowing  justices  must  appear  to  be  of 
that  county.  But  at  all  events  the  case  is  drawn  up  in 
terms  sufficiently  wide  to  allow  the  Court  to  go  into  the 
main  question ;  which  is,  in  substance,  whether  it  ap- 
pears that  the  allowing  justices  had  jurisdiction.  [  Wight^ 
man  J.  They  appear  to  have  allowed  on  the  same  day 
OQ  which  the  order  was  made,  and  the  indenture  exe- 
cmted :  now,  by  stat  56  G.  S.  c.  139.  5. 1.,  *^  after  such 
order  shall  have  been  made,  such  justices  shall  sign 
their  allowance  of  such  indenture  of  apprenticeship, 
before  the  same  shall  be  executed  by  any  of  the  other 
parties  thereto."]  That  is,  presuming  them  to  have 
acted  rightly.  But  in  Regina  v.  Siockton{a)  a  similar  line 
of  argument  was  unsuccessfully  used  to  shew  that  a 
complaint  was  made  within  the  county. 

Lord  Denman  C.J.  The  order  and  allowance  of 
an  indenture  for  binding  a  pauper  are  judicial  acts  of 
importance,  and  must  appear  to  have  been  done  in  a 
regular  manner.  And  I  have  entertained  some  doubts 
whether,  in  the  present  case,  the  jurisdiction  of  the 
allowing  justices  sufficiently  appeared.  But,  taking  the 
whole  of  the  documents  together,  I  think  it  may  be  in- 
ferred; although  the  Court  would  carefully  avoid  en- 
couraging any  laxity  in  these  proceedings. 

(a)  7Q.D.520. 
3  M    4 
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Foiume  VI iL        Patteson  J.  If  this  allowance  were  of  necessity  to  be 

'___  regarded  as  a  substantive  and  independent  instrument, 

The  QuBBM  I  think  the  jurisdiction  would  not  sufficiently  appear : 

The  inhahit-  but,  taking  it  in  connexion  with  the  other  documents,  I 

ants  of 

AsHBiiRTov.  think  it  does.  We  can  fairly  use  the  maxim,  '^  Omnia 
praesumuntur  rite  acta,"  to  raise  the  presumption  that 
the  allowance  was  made  before  the  execution  of  the  in- 
denture, being  dated  on  the  same  day.  Here,  then,  are 
persons,  calling  themselves  justices,  who  sign  their 
names  to  an  allowance  at  the  foot  of  an  indenture  after- 
wards executed,  in  which  indenture  persons  of  the  same 
names  are  referred  to  as  justices  of  the  county.  I  think 
the  conclusion  may  be  safely  arrived  at,  that  they  are  the 
same  justices.  As  to  the  question  on  the  construction 
of  the  statute,  I  have  no  doubt  the  word  ^  such,"  in 
sect.  1,  means  "  the  same." 

Williams  J.  I  have  also  no  doubt  that  the  allowing 
justices  must  be  the  same  who  make  the  order.  As  to 
the  main  question,  I  am  not  without  fear  that  we  may 
be  intrenching  on  the  ground  established  by  authority, 
that  every  thing  necessary  to  give  jurisdiction  must 
appear.  Still  I  think,  for  the  reasons  assigned  by  the 
rest  of  the  Court,  enough  does  appear  by  fair  in- 
tendment. 

WiGHTMAN  J.  The  act  provides  that  the  order  for 
binding  shall  be  referred  to  in  the  indenture  by  its  date, 
and  by  the  names  of  the  justices.  That  is  done  here. 
And  then  the  allowance,  signed,  presumably,  before  tbe 
execution  of  the  indenture,  has  the  same  names  ap- 
pended to  it.  I  think  this  is  sufficient  ground  for  infer- 
ring that  they  were  the  same  justices. 

Order  of  sessions  confirmed  {a). 

(a)  Reported  by  H,  Mtr'tvalc,  E^q. 
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Queen's  Bench. 
1846. 


The   Queen  against  The  Inhabitants  of       ^^S.' 
Keighley. 


^^N  appeal  against  an  order  of  justices  removing  Ann  Respondenu  in 

Hire!,  widow,  and  her  two  children,  from  the  town-  against  an 
ship  of  Idle  to  the  parish,  township  or  place  of  Keighley^  moval*seiu  to 
both  in  the  West  Riding  of  Yorkshire,  the  sessions  con-  JS^fJ^^^V^'** 
firmed  the  order,  subject  to  the  opinion  of  this  Court  their  order  and 

•^  '  notice  of 

on  the  following  case.  chargeabllity, 

a  copy  of  an 
indenture  of 

The  settlement  of  the  paupers  named  in  the  order  (P^j^^'l^^^jf 
depends  entirely  upon  the  settlement  of  Thomas  Hird;  the  alleged 

^  J      ^  '   settlement  was 

and  the  examinations  whereon  the  said  order  was  made,  ga»n«l).  to- 
gether with  the 
SO  far  as  the  same  are  now  material,  are  as  follows.  examination  of 

_  ,  ...        a  witness  who 

"  1  produce  a  covenant  indenture  of  apprenticeship,  stated:  *•  i  pro- 
bearing  date  the  20th  day  of  June  1830,  made  between  nantindcn" 
Thomas  Hird,  therein  described  as  Thomas  Hird  of  the  \iZhipT&c!" 
age  of  15  years  and  5  weeks,  son  of  settled  inhabitants  (describing  it). 

,  "  The  indcn- 

of  the  township  of  Baildon,  of  the  one  part,  and  Joseph  ture  is  duly 

'  I       '  -r     gt^jnped." 

Lapish,  therein  described  as  Joseph  Lapish  of  Bingley,  Held  that,  the 

stone  mason,  of  the  other  part,  by  which  the  said  T  H.  partoftiic  in- 

was  bound  to  serve  the  said  »/.  Z..  as  his  apprentice  for  fiot  nJcessarJ** 

the  term  of  4  years  and  10  months,  to  learn  the  art  If^.'^"!*" p  ^ . 

or  mystery  of  a  stone  mason.     The  indenture  is  duly  *"**  *'^"^  *^®  , 

'f         •>  ''    statement  and 

Stamped.     A  premium  or  apprentice  fee  of  6/.  is  stated  indenture  taken 

together  con- 

in  the  said. indenture  to  be  paid  with  the  said  apprentice,  yeyed  sufficient 

y       rry  information  to 

by  order  of  Charles  Walker  (a  trustee  of  Christopher  lop^  the  appellants, 
ham  deceased),  out  of  the  charity  of  the  above  said  Mr.  that  the  re- 

movingjuHtices 
had  evidence  of  a  settlement. 
Semble,  that  it  was  not  necessary  to  send  any  statement  respecting  the  stamp  at  all. 


of  chargeability  and  copies  of  the  order  anc 
the  case  then  stated  the  grounds  follow 
a  certain  document  sent  to  us  by  you  as 
of  the  said  examinations  is  defective  on 
inasmuch  as  it  does  not  shew  the  stamp 
the  amount  of  stamp  duties  paid,  upon  a 
ture  of  apprenticeship  given  in  evidec 
justices  who  made  the  said  order  as  ps 
examinations,  and  in  the  said  examinatioi 
being  duly  stamped.  That"  "the  evid 
in  the  only  documents  sent "  "  as  copi 
order  and  examinations"  ^<  fails  to  shev 
Thomas  Hird  ever  acquired  any  such  sc 
the  said  examinations  mentioned,  inasmuc 
gether  fail  to  shew  by  legal  proof  whethei 
or  consideration,  and,  if  any,  what  premiu 
given,  paid,  contracted  or  agreed  for,  ^ 
tion  to  the  said  supposed  apprentice,  noi 
at  what  time,  nor  whether  the  full  su 
money  received  or  in  anywise  directly 
given"  &C.  "during  the  term  of  the  saic 
prenticeship  with  or  in  relation  to  the 
apprentice  is  or  are  truly  inserted  **  &c. 
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any  stamp  was  impressed  thereon  with  respect  to  tlie  Queen*i  Bench. 
stamp  duty  payable  for  any  such  premium  or  consider- 

atioD,  or  whether  any  such  stamp  which  was  impressed"  '^®  Qo»«k 

&C.  '*  was  sufficient  in  amount,  or  impressed  at  a  proper  The  inbabiu 

■^      "^  ante  of 

time,  to  cause  the  said  supposed  indenture  to  be  bind-  Kughlby. 
ing  on  the  supposed  apprentice ;  nor  whether  any  deed 
stamp  was  at  any  time  impressed  on  the  said  supposed 
indenture;  nor  what  is  the  denomination  or  amount  of 
the  stamp  or  stamps  supposed  to  be  impressed  on  the 
said  indenture;  nor  from  what  fact  or  facts  or  in  what 
manner  the  conclusion  of  law  in  the  said  examinations 
contained,  that  the  said  indenture  is  duly  stamped,  is  or 
ought  to  be  drawn." 

A  copy  of  the  indenture,  which  was  annexed  to  and 
was  to  be  considered  as  part  of  the  case,  was  sent  by 
the  respondents  to  the  appellants  as  part  of  the  ex- 
aminations ;  but  such  copy  did  not  in  any  manner  shew 
whether  any  or  what  stamp  was  impressed  upon  the  in- 
denture. And  the  examinations  contained  no  statement 
or  evidence  as  to  premiums  or  consideration,  or  stamp, 
except  that  before  set  forth.  At  the  trial,  the  objections 
were  argued  and  overruled,  subject  to  the  opinion  of 
this  Court  as  to  their  validity.  If  the  Court  should  be 
of  opinion  that  the  objections  or  any  of  them  ought  to' 
have  prevailed,  the  orders  of  sessions  and  of  removal 
were  to  be  quashed :  otherwise  to  be  confirmed. 

PashUy  and  Overend^  in  support  of  the  order  of 
sessions.  The  stamp  is  no  part  of  the  indenture ;  and 
all  that  is  necessary  to  be  sent  is  a  copy  of  the  examina- 
tion, of  which  the  indenture  forms  a  part.  It  cannot 
therefore  be  contended  that  the  respondents  have  not 
performed  the  requisites  of  stat.  4?  &  5  W.  ^.  c.  76.  s.  79., 
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rohime  vjiL    as  to  Sending  a  copy  of  the  examination.    And  the  state- 

'___  ment  that  the  indenture  was  "duly  stamped"  bsaffi- 

Thc  QuiEN     cient  for  the  other  purpose  alleged  in  the  ground  of 
The  Inhabit-    appeal  not  to  have  been  fulfilled,  namely,  sbewiDcr  that 

ants  of  J  Q 

KciGHLET.  a  settlement  could  be  obtained  under  it,  and  that  it  was 
rightly  received  in  evidence  before  the  removing  justices. 
In  Rex  v.  East  Krwyle  (a),  where  the  sessions  stated  in 
the  case  that  it  did  not  appear  that  certain  indentures 
(received  in  evidence)  were  stamped,  it  was  held  that 
they  were  rightly  received,  inasmuch  as  it  did  not  ap- 
pear that  they  were  not  stamped. 


Hall  and  J,  T.  Ingham^  contra.  This  indenture  came 
within  the  requisitions  of  stat.  8  Ann.  c.  9.  5. 32.;  Rex 
V.  Chmxh  Htdme  {b) :  and  therefore  it  must  have  been 
stamped  (in  order  to  be  admissible  in  evidence)  within  the 
time  required  by  that  statute,  namely  within  six  months 
of  the  date ;  otherwise  no  settlement  was  gained.  And 
therefore,  inasmuch  as  the  examinations  must  disclose 
settlement,  it  was  necessary  that  this  fact  should  appear. 
[_Pa/teson  J.  In  Ilex  v.  Church  Htdme  {b)  the  negative 
was  shewn,  namely,  that  the  indenture  was  not  stamped 
within  the  proper  time.  How  could  the  affirmative 
'appear  on  the  examinations  ?]  A  strong  presumption 
in  favour  of  it  would  be  afforded  by  the  date  impressed 
on  the  stamp ;  and  therefore  that,  at  all  events,  should 
have  been  given.  So  should  the  amount  of  the  stamp: 
for,  whether  that  amount  be  sufficient  or  not  within  the 
acts,  is  a  conclusion  of  law,  not  a  statement  of  facL 
And  the  words  "duly  stamped '*  will  not  help  the de 
ficiency  ;  for  they  are  a  statement  of  a  legal  conclusion, 

(o)  Burr,  S.  C.  151. ;  S.  C.  2  Boil,  481.  pi.  598. 
(6)  5  B.^  Ad,  1029,  note  (a). 
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like  the  word  "  chargeable "  in  Regina  v.  High  BicF-  Quren^t  Bench. 

ington  (a),  and  therefore  inadmissible  as  evidence.     The \, 

word  "  duly  "  has  been  repeatedly  held  not  to  super-     '^^  Qu"k 
sede  the  necessity  of  stating  the  facts  from  which  such  The  Inhnbit- 
conclusion  has  been  drawn :  Regina  v.  Lewis  (i).  There      KuoHLrr  , 
is  no   provision   enabling  parishes   to   which  removals 
take  place  to  inspect  documents  used  for  the  purpose 
of  such  removals ;  consequently,  if  distinct  information 
as  to  the  stamp  is  withheld,  the  parish  is  driven  of 
necessity  to  an  appeal. 

Lord  Denman  C.  J.  I  consider  it  desirable  that  the 
provisions  of  the  act  should  be  carried  into  effect  by 
compelling  parish  officers  to  give  mutually  all  the  really 
important  information  which  they  possess.  But  the 
stamp  is  no  part  of  the  indenture.  It  cannot  therefore 
be  said  that,  in  order  to  give  a  copy  of  the  indenture,  the 
respondents  must  set  out  the  stamp.  The  stamp  is 
merely  a  necessary  condition  to  its  being  received  in 
evidence :  and,  after  it  has  been  received  in  evidence,  I  am 
of  opinion  that  it  may  be  fairly  presumed  to  have  been 
duly  stamped.  However,  in  the  present  case  that  is,  in 
addition,  distinctly  averred ;  and,  upon  the  objection  that 
sufficient  information  was  not  given  to  the  appellants,  I 
think  that  the  words  *^  duly  stamped"  were  sufficient,  and 
would  imply,  not  only  the  amount,  but  the  time  of  the 
stamping,  in  cases  where  time  is  essential.  Nor  can  I 
imagine  that  the  objects  of  the  act  will  be  at  all  defeated 
or  impaired  by  holding  such  a  general  statement  suffi- 
cient. It  is  true  that  the  respondents  are  not  compel- 
lable to  allow  the  appellants  access  to  the  documents 
they  have   used :  but   it  is  plain  that,  if  an  appellant 

(a)  3  Q.B.  790.  note  (aV.  (6)  1  Dowl.  j-  L.  822. 
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parish  requested  an  inspection,  and  was  refused^  there 
would  then  be  good  ground  for  suspecting  that  the  in- 
strument was  defective,  and  for  appealing  accordingly. 

Patteson  J.  The  stamp  is  no  part  of  the  indenture, 
and  therefore  cannot  be  required  to  be  inserted  in  die 
**copy  of  the  examination."  Then,  as  to  the  sutemeni 
of  settlement  being  insufficient  without  it ;  I  think  the 
language  of  the  Court  in  Regina  v.  High  Bickington  (a) 
has  been  pressed  a  little  too  far.  It  appears  to  me  that 
the  statement  ^^  duly  stamped,"  in  such  a  case  as  this,  is 
a  mere  statement  of  fact,  and  such  as  may  correctly 
be  deposed  to  by  a  witness. 


Williams  J.  I  entertain  some  doubt  how  far  it  b 
necessary  to  supply  information  about  the  stamp  in 
order  to  give  a  perfect  "  copy  "  of  the  document.  It  is, 
certainly,  no  part  of  the  document  itself.  But  it  b  not 
necessary  to  decide  that  point.  It  is  argued  with  troth 
that  the  insertion  of  the  word  "  duly"  will  not  supply  a 
defective  allegation  in  pleading.  But  this  is  a  question 
of  infoi*mation  given  by  one  party  to  another.  The 
examinations  sent  by  the  respondents  allege  that  the 
instrument  was  <<  duly  "  stamped ;  what  that  means  may 
be  at  once  ascertained  by  reference  to  the  stamp  acts. 
I  think  then  that  the  opposite  party  possessed  all  the 
information  which,  according  to  a  reasonable  con- 
struction of  the  act,  was  intended  to  be  furnished. 


WiOHTMAN  J.  I  should  have  entertained  some  doubt 
whether  the  expression  *^duly  stamped  "  in  an  examina- 
tion was  sufficient,  if 'I  thought  that  it  was  necessary  to 

(a)  S  Q.  B.  790.  uote  (a). 


IX.  VICTORIA.  883 

send  any  statement  about  the  stamp  at  all.     But  I  do  Queen't  Bench, 

1846. 


not  consider  that  the  stamp  on  an  instrument  is  any 

part  of  that  of  which,  according  to  the  act,  a  **  copy  '*     '^®  Queen 

must  be  furnished.  The  inhabiu 

ants  of 

Order  of  sessions  confirmed  (a).      Kmohliy. 

(a)  Reported  by  H.  Merivale,  Esq. 


The  Queen  against  George  Buchanan.         wedne$dat,, 

April  29tb. 

TNDICTMENT.    The  first  count  charged  that,  after  stau  6& 7  Vku 
the  passing  of  &c.  (stat.  6  &  7  Vict.  c.  73.,   "  fJt  probibiur gene- 
consolidating  and  amending  several  of  the  laws  relating  {^m  aaing"as 
to  attorneys  and  solicitors  practising  in  England  and  co^™ of  dvii"^ 
lVales'*)y  defendant,  not  regarding  the  said  statute,  did,  or  criminal  ^ 

'^  »  ft  ©  >         >  jurisdiction, 

at  a  general  quarter  session  of  the  peace  holden  in  and  unless  pre- 
viously ad- 
for  the  city  and  borough  of  Canterbury  and  county  of  mitted,  enrolled 

the  same,  in  the  county  of  Kent,  on  1st  Julyy  8  Fict.f  in  duly  qualified. 

the  city  &a  aforesaid,  in  the  said  county  &c,  before  enact' th«,  In' 

WiUiam  Fuller  Boteler,  Esquire,  Recorder  of  the  said  ^S^i^^^^p^^^" 

city  and  borough,  then,  to  wit  on  &c,  in  the  city  &c.,  »bail  be  in- 

unlawfully  act  as  an  attorney  in  a  certain  civil  cause  covering  his 

fees,  and  such 

which  then  in  due  form  of  law  came  on  to  be  heard  at  offence  shall  be 

_  ,  ,  .  .  .1.1111       deemed  a  con- 

tbe  said  sessions,  to  wit  a  cause  in  which  the  church-  tempt  of  court, 

1  1  r     1  <•  .1  •  V        <•  and  be  punished 

wardens  and  overseers  of  the  poor  of  the  parish  of  accordingly. 
Chatham  in  the  county  of  Kent  were  appellants,  and  the  ^^  unquali*fi«i 
churchwardens  and  overseers  of  the  poor  of  the  parish  l^'^"  ^  ^cxXng 

^  ^  as  an  attorney 

of  Si.  Mary.  Norths^ate.  in  the  said  city  and  borouirh  of  ™«y  ^  *'*- 

•^^  ^  ^  ®  dieted,  under 

CanUrbwy  and  county  of  the  same,  were  respondents ;  the  substantive 

prohibitory 
clause,  sect.  2, 

for  a  misdemeanour,  and  that  sects.  35,  36  do  not  limit  the  punishment  for  the  offence  to 

the  particular  incapacity  and  punishment  there  specified.^ 


as  an  attorney  or  solicitor  under  or  by  vii 
in  force  at  the  time  of  the  passing  of  ti 
having,  at  any  time  after  the  passing  < 
been  admitted  or  enrolled,  or  otherwise 
to  act  as  an  attorney  or  solicitor,  pursua 
tions  and  regulations  of  the  said  act ;  < 
iorm  of  the  said  statute,  and  against  the 

There  were  other  counts,  raising  the 
as  the  first 

General  demurrer.     Joinder. 

Sir  F.  Kelly ^  Solicitor  General,  for 
The  indictment  does  not  shew  a  misden 
6  &  7  Vict,  c,  7S.  5. 1.  repeals  several  stati 
respecting  attorneys,  including  the  whole 
c.  23.,  which  contained,  sect.  5,  a  prohib 
that  in  sect.  2  of  stat.  6  &  7  Vicf.  c.  73., 
latter  prohibition  is  more  extensive  and  \ 
in  stat.  2  G.  2.  c.  23.,  distinct  and  subsi 
the  24th  and  25th,  imposed  the  specific  p< 
vided  for  its  enforcement.  The  corresp 
in  stat.  6&  7  Vict.  c.  73.  are  the  35th  and  S 
point  out  the  specific  punishment,  not  in* 
a  pecuniary  penaltv«  but  a  punishment  i 
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have  intended  to  make  the  offence  indictable:  the  dis-    QveerCt  Bench. 

1846. 
qualification  for  the  recovery  of  fees  would  then  have    * 

been  superfluous.  Besides^  the  prohibition  in  sect.  2  of  ^®  Q»i«ir 
Stat  6  &  7  Vict.  c.  73.  is  absolute ;  the  clauses  as  to  Buchakak. 
the  penalties,  in  sects.  35,  36,  contain  an  exception  of 
the  case  where  the  party  is  himself  plaintiff  or  defend- 
ant :  if  sect.  2  is  to  be  construed  as  creating  a  mis- 
demeanour, indictable  under  that  clause,  the  offence 
will  be  committed  by  an  act  which  the  legislature 
cle^ly  did  not  intend  to  punish.  \Patteson  J.  How 
can  a  man  act  as  his  own  attorney  ?]  The  prohibition 
in  sect  2  includes  commencing,  carrying  on,  soliciting 
or  defending  "any  action,  suit,  or  other  proceeding." 
[Lord  Denman  C.  J.  The  words  "  as  such  attorney  or 
solicitor  "  clearly  run  on  throughout  the  first  part  of  the 
section.  Patleson  J.  The  omission  of  those  words  in 
sects.  35  and  36  made  it  necessary  to  insert  the  excep- 
tion there.  Lord  Denman  C.  J.  Without  that,  the  legis- 
lature would  have  been  enacting  that  a  man  should  not 
recover  fees  from  himself.  Patteson  J.  I  do  not  find  any 
clause  making  it  a  contempt  to  practise  in  Quarter  Ses- 
sions (a).]  Sect.  25  of  Stat  2  G.  2.  c.  23.,  which  is  in  pari 
materia,  shews  that  the  Quarter  Sessions  are  included 
in  the  general  words.  The  practising  at  petty  Sessions 
is  not  indeed  included:  probably  it  was  assumed  that 
no  such  practice  would  be  allowed  by  the  justices;  or 
in  that  case  it  may  have  been  thought  that  the  general 
inability  to  recover  the  fees  would  be  a.  sufficient  punish- 
ment [^Patteson  J.  In  stat  6  &  7  ^.  4.  r.  86.,  under 
which  the  defendant  was  convicted  of  a  misdemeanour  in 

(a)  Sir  F.  Theiager,  Attorney  General,  for  the  Crown,  observed  that 
this  was  done  expressly,  as  to  county  courts,  by  sect.  36. 
VOL.  Vllf.    N.  8.  3  N 
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Volume  viiL    Itegifia  V.  Price  (a),  I  think  no  punishment  is  specified 
'        for  the  offence  which  was  there  charged  in  the  indict- 


The  Qukin;  rnent,  refusing  information  to  the  registrar  touchin|{  the 
BucHAWAN.  particulars  of  a  birth.]  That  accounts  for  the  decisioD, 
and  distinguishes  the  case  from  the  present.  It  has 
sometimes  been  attempted  to  qualify  the  general  priih 
ciple>  that  a  statute  prohibiting  or  commanding  an  act 
on  pain  of  a  specific  punishment  does  not  thereby  creite 
a  misdemeanour  which  can  be  the  subject  of  a  general 
indictment,  by  suggesting  that,  where  the  clause  «iiD- 
posmg  the  specific  punishment  is  separate  from  the 
enacting  or  prohibitory  clause,  the  principle  does  not 
apply.  But  that  has  never  been  judicially  held:  and 
this  case  must  be  governed  by  the  general  principle  to  be 
collected  from  Castle's  C€ise{b)y  Rexv*  Wright  (c),  and  the 
two  cases,  there  cited,  of  Bex  v.  Pensax  (d)  and  Bex  ?. 
Malard  (e).  In  Bex  v.  Wright  (c),  CroftarCs  Case  (g)  was 
said  not  to  be  law.  Some  parts  of  the  judgments  of  the 
Court  in  Bex  v.  Harris  (h)  appear  indeed  to  contra- 
dict this  principle:  but  there  no  specific  punishment 
was  prescribed  for  the  particular  offence  charged  in  the 
indictment.  The  act  here  complained  of  is  not  one  of 
a  public  nature,  nor  morally  wrong,  in  the  absence  of 
statutory  prohibition.  Stat.  5  &  6  Jf^.  4.  r.  76.  s.  69. 
provides  that  notice  shall  be  given  of  all  meetings  of 
town  councils  except  the  four  quarterly  meetings :  but 
would  it  be  an  indictable  misdemeanour  to  hold  a 
council  without  such  notice?  Many  provisions  re- 
specting attorneys  are  merely  with  a  view  to  the  re- 

(a)  11  A.  Si:  E.  121. 

(6)  Ooi  Jac,  643.     See  Mayor  if  Lichfield  t.  Simpton,  anU,  p.  65. 

(c)  1  Bur,  543.  (d)    Reported  in  2  Sess.  Co.  224. 

(c)  Reported  in  2  Sess,  Co,  12.         (g)  1  Mod.  34. 

(/i)  4  r.  JR,  202. 
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venue.    [Sir  F.  Thesiger^  Attorney  General,  referred  to   Queen's  Bench. 

Stat  22  G.  2.  c.  46.  s.  12.]     That  assigned  the  penalty  . 

of  50/.  to  the  supposed  offence  here  charged :  the  clear  ^^*  Qo«» 
inference  is  that  it  is  no  misdemeanour.  Stat.  3  &  4  fF.  4.  Buchanait. 
e»  103.  s.  2.  prohibits  the  employment  of  persons  under 
a  certain  age  in  factories  for  more  than  a  certain  number 
of  hours ;  sect.  29  imposes  a  penalty  on  the  parents,  and 
sect.  31  on  the  employer,  for  the  contravention  of  this 
act:  could  the  parents  or  employers  be  indicted  for  a 
misdemeaQour?  Stat.  7  &  8  FicL  c.  112.  s.  2.  prohibits 
the  masters  of  ships  from  carrying  out  seamen  without  a 
written  agreement  specifying  certain  particulars ;  sect.  4 
imposes  a  pecuniary  penalty:  could  the  master  be  in- 
dicted for  a  misdemeanour  oa  the  ground  that  the  agree- 
ment did  not  exactly  fulfil  the  requisites  of  the  statute  ? 
The  proper  control  of  the  practice  here  is  lodged  in  the 
discretion  of  the  Court,  who  are  to  visit  the  contraven- 
tion of  the  statute  as  a  contempt- 
Sir  F.  Tkesiger,  Attorney  General,  contra,  was  stopped 
by  the  Court. 

Lord  Den  MAN  C.  J.  I  am  of  opinion  that,  wher- 
ever a  person  does  an  act  which  a  statute,  on  public 
grounds,  has  prohibited  generally,  he  is  liable  to  an 
indictment.  I  quite  agree  that,  where,  in  the  clause 
containing  the  prohibition,  a  particular  mode  of  en- 
forcing tlie  prohibition  is  prescribed,  and  the  offence  is 
new,  that  mode  only  can  be  pursued.  The  case  is  then 
as  if  the  statute  had  simply  declared  that  the  party 
doing  the  act  was  liable  to  the  particular  punishment. 
But,  where  there  is  a  distinct  absolute  prohibition,  the 
act   is   indictable.     Here  the   clauses   authorising  the 

S  N  2 
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roiume  VIII.  punishment  by  a  proceeding  For  contempt  are  quite  dis- 
*  tinct  from  the  prohibitory  clause.  The  argumcm! 
deduced  from  the  structure  of  particular  statutes  caimo 
prevail :  perhaps  many  of  these  statutes  do  contain  su 
perfluous  provisions.  No  inference  can  be  drawn  hei 
from  the  clauses  which  declare  the  act  a  contemp 
Under  the  former  statute,  there  was  a  pecuniary  penalt; 
the  present  act  holds  out  no  such  inducement  to  t! 
prosecution  of  th^  oSence;  and  sects.  S5  and  86  have 
think,  very  unfortunately)  introduced  the  declarati 
that  the  fact  shall  be  punishable  as  a  contempt,  i 
that  the  fees  shall  not  be  recoverable.  Both  these  p 
visions  were  unnecessary.  There  would  obviously  I 
contempt  in  such  an  act,,  and  no  costs  could  be  n 
verable :  these  consequences  would  follow  from  the  a 
prohibition.  The  not  obtaining  a  stamp  where  the  ad 
quires  it,  is  a  factitious  oflTence :  as  to  that  perhaps  an 
press  enactment  might  be  necessary  to  make  the  omis 
a  contempt  But  no  such  conclusion  arises  as  to 
practising  without  being  admitted.  I  think  the  true 
is  laid  down  in  Rex  v.  Wright  [a).  Lord  Mansfield 
very  general  terms :  but  it  is  afterwards  said  by  the  c 
Judges,  and  he  seems  to  acquiesce  in  it,  that  a  gei 
prohibitofy  clause  supports  an  indictment,  ^  though  t 
be  afterwards  a  particular  provision,  and  a  partis 
remedy  given."  The  decision  in  Crqflon's  Case  (&) 
one  might  almost  say,  become  iu&mous.  There  the 
stantive  clause,  17CX^  r.2.  S.S.,  simply  prohO 
the  act  upon  pain  of  a  pecaniary  IbHeit :  there  was 
the  least  ground  for  holding  it  indictable:  the 
trary  principle  had  been  laid  down  in  Castles  Case  ( 


(m)  1  BvT.  SAX 
(c)   0».  Jflf,  f,41i. 


(»>  1  Mod,  3^ 
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Patteson  J.     I  am  entirely  of  the  same  opinion.  Queeti^s  Bench. 

Though  there  is  no  distinct  decision  on  the  point,  the 

authorities,  as  summed  up  by  Mr.  Williams  in  note  {g)  *'^*  ^""* 

to  Sex  V.  Dickenson  (a),  establish  the  principle.  Buchakak. 

Williams  and  Wightman  Js.  concurred. 

Judgment  for  the  Crown. 

(a)  1  JFnu.  Saund,  135  6. 


The  Queen  against  The  Inhabitants  of  High    Wednesday, 

BiCKINGTON.  ^p-t/29 

^^N  appeal  against  an  order  of  two  justices,  whereby  On  trial  of 

Ann  Fof'df  wife  of  John  Ford,  and   Thomas^  &c.,  against  an  order 
her  children   (afler  named),  were   removed    from  the  co^ofacer- 
parish  of  Atherington  to  the  parish  o^  High  Bickingion,  p^^^edTn 
both  in  Devonshire^  the  sessions  confirmed  the  order,  p»o«^of  charge- 

'  '    ability.     It 

subject  to  a  case  which,  so  far  as  relates  to  the  point  followed  the 

''  form  in  ached. 

decided  by  this  Court  la\  was  as  follows :  (C)  to  stat  7  & 

rr..  ,        *.  ,  .     ,  .       ^,     .        8r,w.  clOl.; 

I  he  order  of  removal  was  regularly  sent  by  Athenng-  and  appeared  to 

be  duly  exe* 

ion  to  High  Bickitigton^  and  recited  a  complaint  by  the  cuted  according 

to  sect  69 ;  and 
the  names  of 
tbe  paupers  therein  corresponded  with  the  names  of  the  paupers  in  the  order  of  re- 
incnraL  On  it  was  written  a  copy  of  a  sutement,  signed  by  two  justices  of  the  same 
county,  and  bearing  the  same  names,  with  the  removing  justices,  and  which  declared  that 
the  certificate  was  received  by  them  in  evidence  on  a  day  named.  The  day  was  that  of  the 
date  of  the  order  of  removal.  The  statement  did  not  shew  that  the  certificate  was  received 
in  the  matter  of  the  particular  complaint.  The  eiaminations  stated  no  chargeability,  and 
did  not  refer  to  the  certificate.     Held  : 

That  tbe  transmission  of  the  copies  of  examinations,  and  copy  of  the  certificate,  thus 
vouched,  were  sufficient  to  satisfy  the  requisites  of  stat.  4  &  5  ^.  4.  c.  76.  f,  79.  ;  and  that 
the  copies  contained  sufficient  evidence  of  the  paupers  being  chargeable  and  of  the  charge- 
ability  having  been  proved  before  the  removing  justices. 

(a)  Several  points  were  raised  by  the  case ;  but  the  counsel  for  the 
appellants  abandoned  all,  except  that  on  which  the  decision  took  place. 

3  N  3 
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parish  officers  of  Atherington,  **  unto  us,  whose  har 
and  seals  are  hereunto  set,  two  of  her  Majesty's  justi( 
of  peace  in  and  for  the  county  of  Devon  aforesi 
(whereof  one  is  of  the  quorum),  that  Ann  Ford^  wife 
John  Fordj  and  Thomas^  aged  about  nine  years,  S/L 
Ann^  aged  about  seven  years,  Triphena^  aged  ab 
four  years,  and  JbAif,  aged  about  one  year,  her  childr 
lately  entered  *'  into  Atherington  &c.,  "  and  have  bea 
actually  chargeable "  to  Atherington  ;  and  it  found 
complaint  to  be  true,  and  adjudged  the  settlement  tc 
in  High  Bickington^  and  ordered  the  parishes  respecti' 
to  remove  and  to  receive  the  paupers.  "  Given  under 
hands  and  seals,  the  ISth  day  of  Septeinber^  in  the  ei{ 
year  of  our  sovereign  Lady  Victoria^  by  the  grace  *'  > 
"  and  in  the  year  of  our  Lord  1 S**.  John  Dene  (L. 
James  Whyte  (L.S).'* 

With  the  order  was  sent  a  notice,  signed  by 
churchwardens  and  overseers  of  Atherington^  stating 
the  five  paupers,  naming  them,  had  become  chargeab 
Atheringtofif  and  that  the  order  had  been  obtained  ; 
copy  of  which  order,  and  also  a  copy  of  the  examinat 
and  certificate  of  chargeability,  on  which  the  same 
mtide,  are  herewith  sent" 

The  copies  of  the  said  examinations,  which  purpo 
to  be  taken  on  12th  September  1844<,  and  of  the  cei 
cate,  were  sent,  as  stated,  and  were  set  out  in  the  < 
The  examinations  contained  no  evidence  of  chargeabi 
and  did  not  refer  to  the  certificate.  The  copy  of 
certificate  was  as  follows. 

"  The  board  of  guardians  of  the  poor  of  the  B 
staple  union,  in  the  county  of  Devon^  do  hereby  ce 
that,  on  the  7th  day  of  September  instant,  Ann  Ford,^' 
(describing  the  five  paupers  verbatim  as  was  done  iu 
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order  of  removal)  "became,  and  now  are,  chargeable  to  Queen*  t  Bench. 

the  parish  of  AlAerington  in  the  said  union.     In  testi-  '__ 

mony  whereof  the  common  seal  of  the  said  guardians  is 
hereunto  affixed,  at  a  meeting  of  their  board,  this  13th 
day  of  September,  1844.  (L.S.)  A.  S.  tVillett,  pre- 
siding chairman  of  the  board.  Countersigned  by  J.  S* 
Clay,  clerk  to  the  board  of  guardians  of  the  Barnstaple 
union." 

''This  certificate  was  received  in  evidence  by  us, 
two  of  her  Majesty's  justices  of  the  peace  for  the  county 
of  Devon,  and  acting  therein,  the  1  Sth  day  of  September, 
1844.    John  Dene,  James  Wliyte:* 

The  paper  which  purported  to  be  a  certificate  of 
cbargeability  appeared  to  be  a  copy:  the  signatures 
were  copies :  and  the  place  of  the  seal  was  marked  with 
the  letters  (L.S.;. 

The  following  were  among  tbe  grounds  of  appeal. 

That  the  examinations  contained  no  sufficient  evidence 
that  the  paupers,  or  any  or  either  of  them,  were,  at  the 
date  of  application  for,  or  making  of,  such  order,  charge- 
able to  the  parish  of  Atkerington.  And  that  it  does 
not  appear,  by  the  said  examinations,  that  any  certificate 
of  the  cbargeability  of  the  said  paupers,  or  any  or  either 
of  them,  was  produced  or  proved  before  the  justices  at 
the  making  of  the  said  order  of  removal. 

At  the  trial  of  tbe  appeal,  the  appellants  admitted 
that  the  form  of  the  above  certificate  was  sufficiently  in 
conformity  with  the  words  of  stat.  7  &  8  Vict.  c.  101.  s.  69. 
They  contended  that  the  present  examination  did  not 
sufficiently  shew  that  tlie  cbargeability  of  the  paupers 
was  ever  legally  proved  before  the  removing  magistrates ; 
and  that  it  did  not  appear,  by  any  legal  evidence,  that 
the  paupers  named  in  the  copy  of  certificate  were  the 
3  N  4 
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Fotume  viiL   same  parties  touching  whose  settlement  the  said  exami- 

[__    nations,  and  the  said  order  of  removal,  of  the  12th  and 

Idtli  days  of  September^  1844,  were  respectively  takes 
and  made.     The  sessions  overruled  the  objection. 

If  this  Court  should  be  of  opinion  that  the  sessicms 
were  right  in  overruling,  the  objection,  the  order  of  ses* 
sions  was  to  be  confirmed ;  if  not,  the  order  of  remoral 
and  order  of  sessions  to  be  quashed. 


The  QuxiN 
▼. 

The  InbabiU 
•nts  of 
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J.  Greenwood  (with  whom  was  IUme\  in  support  of 
the  order  of  sessions.  It  is  objected  that  the  certifi- 
cate does  not  purport  to  have  been  made  in  the  matter 
of  the  settlement  of  these  paupers,  or  so  received  by  the 
justices.  But  the  statute  7  &  8  Vict.  c.  101.  s.  69.,  and 
the  form  in  schedule  (C)  to  that  act,  have  been  strictly 
followed.  The  certificate  is  ^^  sufficient  proof  of  the 
truth  of  all  the  statements  contained  in  sucli  certificate." 
No  oath,  and  consequently  no  jurat,  is  required.  On 
the  other  side,  reliance  will  be  placed  upon  JRegina  v. 
Shipston  upon  Stour  (a).  There  it  was  necessary  that  the 
examinations  should  be  sworn ;  and  the  objection  arose 
on  the  jurat.  In  this  case  the  certificate  appears  to  be 
exhibited,  on  the  same  day  as  that  on  which  tlie  order 
is  made,  to  two  justices,  who  are  identified,  by  their 
names  and  description  of  office,  with  the  justices  making 
the  order :  and  the  indentity  of  the  paupers  appears  by 
the  date  and  by  the  names,  one  of  which,  TnpkenOf  is 
unusual.  The  case  falls  within  the  principle  of  a  large 
class  of  decisions  as  to  intendment,  which  include  Bexf* 
Thompson  (A),  Rex  v.  lA)vet  (c),  Rex  v.  SxDolUm  (</),  Bex 

(a)  6  Q.B.  119. 

(6)  2  T.  R.  18.  23.     See  IZftr  v.  SlonCt  1  East,  639.  648,  note  (a). 

(c)  7  T.  R.  152.  (d)  ST,  R.  284. 
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T.  Crisp  {a).  In  Rex  v.  Benwell  (b)  the  identity  of  dates  QtteetCi  Bench. 
did  not  appear.  The  magistrates  here  were  entitled,  upon 
what  came  before  them,  to  refer  the  certificate  to  the 
paupers ;  they  could  indeed  refer  it  to  no  one  else :  oral 
evidence,  stating  the  relief  of  paupers  bearing  these  names 
by  the  parish,  would  unquestionably  have  furnished  suf- 
ficient ground  for  the  sessions  to  assume  the  identity :  and 
what  distinction  can  there  be,  in  this  respect,  between 
oral  evidence  and  a  certificate  ?  In  Rex  v.  Stamford  (c) 
the  Court  refused  to  presume  that  *'  one  Mr.  Jackman^^ 
named  in  the  grounds  of  appeal,  was  identical  with 
'^  Mr.  Jachnan^^  named  in  the  examination.  But  that 
was  not,  as  this  is,  a  question  of  evidence :  the  point 
arose  on  the  legal  construction  of  the  grounds  of  appeal. 
(He  was  then  stopped  by  the  Court.) 


MtrivaUy  contra.  It  was  necessary  to  prove,  on  the 
appeal,  that  the  removing  justices  had  before  them 
evidence  of  chargeability.  And  such  evidence  ought, 
by  Stat.  4  &  5  ffl  4.  ^.  76.,  to  be  sent  to  the  appel* 
lants.  But  the  appellants  here  have  had  no  means  of 
ascertaining  the  fact  that  any  such  evidence  was  before 
the  justices.  The  proper  course  would  have  been  to 
identify  the  paupers  by  the  examination  of  the  party 
producing  the  certificate,  and  to  annex  the  certificate 
to  such  examination,  as  is  done  in  the  case  of  other 
documents.  The  paper  sent  is  a  mere  copy :  it  is  not  a 
document  shewn  to  have  been  l>efore  the  two  justices 
iwho  made  the  order.  The  circumstances  suggested  as 
shewing  identity  are  insufiicient,  according  to  Regina  v. 


(a)  7  East,  389.  393. 
(c)  J2  a  B.  5^6. 


(6)  6  T.  R.  75. 
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Volume  Fill,    S/ttpsion  upon  Stour  (a).      Regina  v.  Staxford{h)  and 

!__  Regina  v.  Haw  (c)  are  to  the  same  effect.     Regim  ?. 

The  QuMH     Stockton  (il)  shews  how  strictly  the  words  designating  tlie 

The  Inhabit,   justices  are  to  be  construed.    The  dates  are  relied  upon, 

High         as  shewiniT  the  identity,  both  of  the  justices  and  of  the 

BiCKIMOTON.  n  ,f 

paupers.  But  the  cases  referred  to  in  support  of  this 
argument  were  reviewed  in  Regitia  v.  Tordrfi{e)j  and, 
so  far  as  applicable  to  the  present  question,  were  over> 
ruled.  Where  a  previous  conviction  is  insisted  upon, 
oral  evidence  is  required  to  identify  the  prisoner  with 
the  person  named  in  the  certificate  under  stat.  7  &  & 
G.  4-.  c.  28.  s.  11. 


i?atc^  mentioned  Regina  v.  St.  Anne,  Westminster  {g\ 

Lord  Denman  C.  J.    We  have  no  doubt, 

Patteson,  Williams  and  Wightman  Js.  concurred. 

Orders  confirmed. 

(a)  a  Q.  B,U9.  (6)  2  Q.  B.  526. 

(c)   U  A.  ^  E,  159.  (rf)  7  Q.  B,  520. 

{e)  5  Q.  B.  933.  (g)  7  Q.  B,  245. 
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OGERS  against  Gr^ebrook  and  Another.        ^^f^^ 
ESPASS  for   breaking  and  entering   plaintiflF's  In  trespass 

^  quare  clausum 

lessuage,  continuing  therein,  and  taking  and  con-  fregit,  the 

.  1  /•  plaintiff  made 

g  the  issues  and  profits,  &C»  title  under  a 

a  S.  That,  before  the  first  of  the  times  when  &c.,  ^^ju^^^gth, 
on  &c,  George  Taylor  was  seized  in  his  demesne  as  th^e^moXaJgor!* 
of  the  close  on  wliich  the  said  messuaire  is,  and  at  ^-^^^^^^ 

"        '  premises  to  the 

lies  when  &c.  was,  standini;,  and,  beins  so  seised,  pontiff  from 

^'  '  °  thenceforth  for 

ed  the  close  to  Charles  Bemers^  his  executors,  ad-  a  ceruin  term, 

,  subject  to  a  pro. 

irators  and  assigns,  from  29th  September  \hO^  lo  viso  that  the 
11  end  &c.  of  ninety  seven  years  thence  next  &c. :  cease  and  be 
Werners  entered  and  was  possessed,  and  demised  principal  and 
ose  to  Kerrison  for  sixty  one  years,  and  Kerrison  ^^^^^^ 
fddell  for  twenty  one;  that  BeddeU  became  bank-  i84i,andin- 

'^  terest  at  stated 

and  his  assignees  accepted  his  lease  and  assigned  periods  in  the 

mean  time ;  and 

3sidue  of  his  term  (twenty  one  years,  from  De^  to  another  pro- 

I  \         -rj  1        1       •      1         n     I         yiw,  empower- 

r  25th,  18S5,)  to  Freeman^  who  demised  to  Reuben  iog  plaintiff  to 

for  seventeen  years  (wanting  fourteen  days)  from  months' notice^, 

fiber  25i\i  1839;  that ////n/  entered  and  built  the  l{|o,^[5"^  ^ade 

lace  upon  the  said  close ;  that  he  afterwards  be-  *°  p»yment 

**        *  of  principal 

bankrupt,  and  the  defendants  were   chosen   as-  and  interest 

at  the  times 

;s  by  the  creditors ;  and  they,  and  Carman^  the  of-  named.    Then 

followed  cove- 
nants (amon^ 
others)  by  H, 
ntiff,  for  payment  of  principal  and  interest  at  the  days  appointed,  and  that,  at  any 
ter  default  made  in  such  payment,  it  should  be  lawful  for  plaintiff  peaceably  and 
to  enter  upon  the  premises,  and  from  thenceforth,  for  the  residue  of  the  term,  to 
e  tame  and  take  the  rents  and  profits  without  lawful  interruption  from  H,  or  any 
erson  &c. 

^leadings  in  trespass,  setting  forth  the  deed,  and  shewing  that  plaintiff  had  entered 
le  mortgaged  premises  afler  the  execution  of  the  deed  but  before  March  6th,  1 841,  and 
default  in  payment,  and  raising  the  question  whether  or  not  be  bad  a  right  so  to  enter, 
1,  that  the  deed  gave  power  to  the  mortgagee  to  enter  before  default,  and  before  the 
med  for  any  payment 
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Fobtme  vilL    ficial   assignee,    before   any   of  the   times   when  &c, 
accepted  Hunfs  lease,  and  elected  to  become  assignees 


1846 


^°°'"  of  his  term,  and  by  reason  thereof  they,  with  Cannan, 
Graxcbrook.  became  lawfully  entitled  to  and  possessed  of  the  savd 
messuage  as  forming  part  of  Hunfs  estate  at  the  tinse 
when  he  became  bankrupt.  Averment,  that,  while  de- 
fendants and  Cannan  were  so  entitled  and  possessed,  the 
plaintifiT,  claiming  title  to  the  possession  of  the  premises 
under  colour  of  a  certain  fraudulent  and  void  lease  to 
him  thereof  made  by  Hunt  with  intent  to  cheat  the  ere* 
ditors  and  assignees,  whereas  nothing  of  or  in  the  said 
messuage  ever  passed  to  plaintiff  by  such  lease,  after- 
wards, and  before  the  first  of  the  times  8cc,  and  while 
defendants  and  Cannan  were  entitled  &c.,  to  wit  on 
&c.,  entered  into  the  messuage  and  was  possessed 
thereof ;  and  thereupon  &c. :  justification  by  defend- 
ants in  their  o^n  right  as  assignees  of  Hunt,  and  also 
as  servants  to  Cannan.     Verification. 

Replication  to  plea  3.  That,  after  the  demise  by 
Freeman  to  Hunf,  and  before  Hunt's  bankruptcy,  and 
while  he  was  possessed  &c.,  to  wit  on  March  6lh,  1840, 
Hunt^  by  indenture  between  him  and  plaintifif  of  thil 
date  (profert),  demised  the  messuage  &c.  to  plaintiff 
for  all  the  residue,  except  the  last  day,  of  Hunfs  term, 
which  term  so  granted  to  plaintiff  was  in  full  force  at  tbe 
times  when  &c. ;  by  virtue  of  which  demise,  and  while  the 
same  was  in  force,  and,  after  Hunfs  bankruptcy,  and 
after  defendants  and  Cannan  had  become,  and  while  tbej 
were,  possessed  of  the  messuage  Sec,  and  before  tbe 
times  when  &c.,  to  wit  on  8cc.,  plaintiff  entered  into  and 
was  possessed  of  the  messuage  for  the  term  granted  to 
him,  whereof  defendants  had  notice ;  and  that  afterwards* 
and  while  plaintifif  was  so  possessed,  to  wit  at  the  times 
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when  &c.,  dereiulants  of  their  own  wrong  committed  the  Queen*t  Bench. 

trespasses  &c.     Verification.  [___ 

Rejoinder^  craving  oyer  of  the  last  mentioned  deed,  Roo«m 
which  was  then  set  out.  The  material  parts  were  as  G«aim»ook. 
follows.  The  indenture,  dated  6th  March^  1840,  be- 
tween HmU  of  the  one  part  and  Rogers^  the  plaintiff,  of 
the  oilier  part,  recited  the  lease  by  Freeman  to  Hunt; 
that  Hunt  was  indebted  to  Rogers  in  500/.  for  money 
lenty  and,  for  securing  that  sum  and  all  such  other  sum 
and  sums  as  Hunt  might  afterwards  owe  to  Rogers  (not 
exceeding  in  the  whole  1900/.)»  with  interest,  had  agreed 
to  execute  an  assignment  to  Rogers  by  way  of  mort- 
gage. It  was  therefore  witnessed  that,  in  pursuance  of 
the  agreement,  and  for  securing  &c..  Hunt  granted, 
baigained,  sold  and  demised  to  Rogers^  his  executors, 
&€.,  all  tlie  pieces  of  ground,  buildings  (a),  &c.,  de- 
scribed in  the  recited  lease,  then  in  the  occupation  of 
George  Scammell&LCf  habendum  to  Rogers^  his  executors, 
&c,  from  thenceforth  for  all  the  residue  of  the  term  of 
seventeen  years,  wanting  fourteen  days,  granted  by  the 
lease,  except  the  last  day  of  that  term,  subject  neverthe- 
less to  the  provisoes  &c.  after  contained.  Provided 
always,  and  it  was  thereby  agreed  and  declared  between 
and  by  the  said  parties,  that,  if  Hunt,  his  heirs,  executors 
&G.,  do  and  shall,  on  or  before  the  6th  day  of  March 
which  will  be  in  1841,  pay  or  cause  to  be  paid  to  Rogers, 
his  executors  &c.,  the  sum  of  500/.  of  lawful  money  &c. 
with  interest  &c.,  together  also  with  all  such  further 
sum  or  sums  of  money  as  HutU  shall  at  any  time  or 
times  hereafter  owe  to  Rogers  on  any  account  whatso- 
ever (not  exceeding  &c.),  with  interest  &c.,  and  if  Hunt 

(a)  There  was  also  an  assignment  of  fixtures,  on  which  nothing  now 
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yoiunke  viiL    do  and  shall,  in  the  mean  time  and  until  the  sud 
500/.  and  such  further  sum  &c.  shall  be  fully  pc 
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^^**'  satisfied,  pay  the  interest  of  the  same  mom 
Grasibrook.  spectively  by  equal  quarterly  payments  on  8w 
and  in  that  case,  these  presents  and  the  demise 
signment  hereby  made,  and  everything  herei 
tained,  shall  cease  and  be  void.  Proviso  and 
ment :  *'  That,  in  case  default  shall  be  made 
ment  of  the  said  sum  of  500/.,  and  such  furtfa 
and  sums  of  money  as  aforesaid,  or  the  interest 
.  or  any  part  thereof,  respectively,  at  or  on  the  i 
times  hereinbefore  appointed  for  payment  there 
that  it  shall  be  lawful  for  the  said  T.  Rogers^  1 
cutors  or  administrators,  immediately  or  at  ai 
or  times  thereafter,  of  his  or  their  own  author 
without  the  consent  or  concurrence  of,  or  any 
power  from,  the  said  R.  Hutit^  his  executor 
*'  to  make  sale  of  the  said  leasehold  and  other  f 
hereinbefore  demised  and  assigned,  with  their 
tenances,  or  any  part  thereof*'  &c.,  for  the  most 
that  can  then  be  reasonably  obtained  &c.,  and  t 
the  moneys  to  arise  from  such  sale  in  discharge 
penses  &c.,  and  in  repayment  to  himself  of  t 
500/.  and  such  further  sum  and  sums  &c,  and 
terest  &c.,  and  to  pay  the  residue  to  Hunt, 
ecutors  &c.,  and,  if  any  part  of  the  premise 
remain  undisposed  of,  then,  on  request  by  B 
executors  &c.,  to  assign  or  surrender  the  same 
or  them,  discharged  from  all  incumbrances  8c( 
done  or  committed  by  Rogers^  his  executors  &c  I 
That  no  sale  shall  be  made  without  three  month 
by  Rogers,  his  executors  &c.,  requiring  paym 
Proviso  and  agreement :  That  the  power  of  sale 
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other  matter  herein  contained,  shall  not  prejudice  or   Queen's  Benck. 

184fi 

aflect  the  right  of  Rogers^  his  executors  &c.,  to  foreclose   '____ 

the  equity  of  redemption  of  the  premises  or  of  the  un-  Rookm 
sold  parts  thereof  for  the  time  being  after  any  default  G»aiib«ook. 
in  payment  of  the  500/.  and  of  such  further  sum  &c. 
EUid  the  interest  &c.,  or  of  so  much  thereof  as  shall  then 
remain  due  for  three  ^calendar  months  next  after  pay- 
)[ient  shall  have  been  required  by  notice  in  writing  &c. 
Covenants  by  Hunt  to  Beyers  to  pay  him,  his  executors 
Sec,  the  500/.  and  such  further  sum  &C.,  with  interest 
For  the  same  respectively  after  the  rate  and  at  the  times 
appoiifled  for  payment  in  the  proviso  for  redemption  of 
the  premises  or  for  determining  the  term :  that  the  lease 
IS  valid  &c. :  and  that,  while  the  500/.  &c.  or  the  in- 
terest shall  remain  owing  upon  this  security,  Hwit^  his 
sxecators  &c.,  shall  and  will  pay,  perform  and  keep  the 
rent,  covenants  and  agreements,  by  and  in  the  said  in- 
lenture  of  lease  reserved  and  contained,  and  indemnify 
ind  save  harmless  Rogers^  his  executors  &c.,  and  the 
Jemised  premises,  from  and  against  the  payment  and 
performance  thereof  respectively,  and  from  and  against 
ill  actions,  suits  &c.,  on  account  of  the  non-payment  or 
aon-performance  thereof,  and  all  loss,  costs  &c.,  in 
respect  of  any  such  action  &c.  Covenant  for  title  in 
fiwU  to  demise  and  assign.  Further  covenant  by 
Munt  to  Rogers :  **  That,  at  any  time  after  default 
ihall  be  made  in  payment  of  the  said  sum  of  500/.,  or 
jf  such  further  sum  "  &c.,  "  or  the  interest  thereof 
respectively,  contrary  to  the  proviso  and  covenant 
bereinbefore  contained,  it  shall  be  lawful  for  the  said 
J\  RogerSy  his  executors  "  &c.,  **  peaceably  and  quietly 
to  enter  into  and  upon  the  said  leasehold  premises 
hereby  demised,  or  any  part  thereof,  and  from  thence- 
forth  for  all   the   then   residue   of  the  said  term   of 
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*        thereof,  to  hold  and  enjoy  and  receive  and  take  the 

rents  and  profits  thereof,  and  of  every  part  thereof,  to 
and  for  his  and  their  own  use  and  benefit,  without  any 
lawful  interruption  whatsoever  from  or  by  the  said  & 
Hunt,  his  executors  or  administrators,  or  any  other 
person  or  persons  whomsoever,  aAd  that  free  from,  or 
otherwise  by  the  said  JR.  Hunt,  his  heirs,  executors  or 
administrators  well  and  sufficiently  indemnified  and 
protected  against,  all  estates,  rights,  interests,  liens, 
charges  and  incumbrances  whatsoever."  Covenant  for 
further  assurance :  and  covenant  to  assign  for  the  last 
day  of  the  term,  if  required  &c. 

The  rejoinder,  after  oyer,  stated  that  the  6th  Monk 
1841,  in  the  said  proviso  mentioned,  had  not  arrived, 
nor  had  default  been  made  by  Hunt  in  payment  of  the 
money  in  the  said  proviso  mentioned  or  any  part  there- 
of, or  of  the  said  interest  or  any  part  thereof^  before  or 
at  any  of  the  times  when  &c.,  nor  before  or  at  Uie  time 
when  plaintiff*  entered  into  and  upon  the  said  mes- 
suages  &c.,  in  manner  &c.     Verification. 

Demurrer,  assigning  for  cause:  That  the  plaintiff 
had  a  right  to  enter  and  become  possessed  immediately 
after  the  demise  was  made  to  him  by  the  deed  set  out, 
and  before  the  6th  day  of  March  ;  and  that  neither 
Hujit  nor  his  assigns  were  entitled,  after  that  demise^  to 
the  possession  as  against  the  plaintiff^.     Joinder. 

Plea  4.  After  deducing  title  to  Hunt,  and  averring 
his  possession  and  the  building  of  the  messuage  by  him, 
as  in  plea  3 :  That,  Hunt  being  so  possessed  &c.y  afte^ 
wards,  on  6th  March  1840,  and  before  the  first  of  the 
times  when  &c.,  by  indenture  between  Hunt  of  the 
one  part  and  plaintiff*  of  the  other  part  (excuse  of  pro- 
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iert),   dated   the   day   and   year   last   aforesaid,    Hunt   Queen's  Bench, 
by  way  of  mortgage  demised  the  premises  for  all  the  _   ^^^^' 
residue  of  his  term  (except  the  last  day)  to  the  plaintiff,        Rogers 
subject  nevertheless  to  certain  provisoes,  covenants  &c.,    Grazkbrook. 
in  that  indenture  contained ;  viz.  &c.      The  plea  then 
recited  the  proviso  of  the  mortgage  deed  for  determin- 
ing the  demise  if  the  principal  should  be  paid  on  or 
before  March  6th,  1841,  and  interest  in  the  meantime, 
the  stipulation  for  power  of  sale  in  case  of  default,  the 
proviso  for  notice  before  sale,  the  reservation  of  power 
to  foreclose,  and  the  covenant  by  Hunt  giving  power  to 
the  plaintiff,  on  default  made  in  payment,  to  enter  and 
hold  without  lawful  interruption  &c.     As  by  the  said 
last  mentioned  indenture  &c.      Averment,  that,    from 
the  making  of  the  said  indenture  continually  up  to  and 
until  the  bankruptcy  of  Hunt  after  mentioned,  Hunt  re- 
mained in  the  actual  possession  of  the  messuages  &c.  in 
the  declaration  mentioned,  and  in  which  &c.,  according 
to  the  true  intent  and  meaning  of  the  said  indenture 
and  of  the  parties  thereto  :  And  that  Hunty  being  so  in 
the  actual  possession  &c.,  afterwards,  and  before  the  said 
6th  March  1841,  mentioned  in  the  said  proviso  in  the 
said  indenture  contained,  and  also  before  any  default  in 
payment  &c.,   and  before  the  first  of  the  said  times 
when  &c.,  became  and  was  a  bankrupt,  and  defendants 
and  Cannan  became  and  were  assignees  &c.,  as  in  the 
third  plea  mentioned.     And  that  defendants  and  Can^ 
nan,  as  assignees  of  Hunt  as  aforesaid,  afterwards,  and 
after  his  bankruptcy,  and  before  any  default  in  payment 
&C.9  and  before  6th  March  1841,  and  before  the  first  of 
the  said  times  when  &c.,  to  wit  on  8th  September  1840, 
elected  to  accept,  and  did  accept,  the  estate  and  interest 
which  Hunt  at  the  time  of  his  said  bankruptcy  had  in 
VOL.  VIII.     N.  8.  So 
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by  means  of  the  premises,  defendants  and  Cannan  h^^ 


^"*       came  and  were  entitled  to  the  possession  of  the  sal^ 
GftAzxBRooK.    messuage  &c,  as  assignees  of  Hunt  as  aforesaid.    Aver^ 
ment,  that,  whilst  defendants  and  Cannan  were  so  pos« 
sessed  and  entitled,  as  assignees  &c.,  to  the  possessioQ 
of  the  said  messuage  &c«,  the  plaintiff,  claiming  title  to 
the  said  messuage  &c.  under  colour  of  a  certain  fraudu- 
lent and  void  lease  to  him  thereof  made  by  Hunt^  to  wit 
just  before  his   said  bankruptcy  with  intent  to  cheat 
and  defraud  the  creditors  and  assignees  of  Hunt  pre- 
tended  to   be   thereof  made   to   him   by   Htmt  for  a 
certain   term  in  the   said  pretended  lease   mentioned, 
whereas  nothing  of  or  in   the  said  messuage  &c.  ever 
passed  &c«,  afterwards,  and  before  the  first  of  the  said 
times  when  &c.,  and  before  any  default  in  payment  &&, 
and  before  the  said  6th  March  1841  in  the  said  proviso 
mentioned,    and   whilst  defendants   and  Cannan  were 
entitled  to  the  possession  thereof  as  assignees  as  afore* 
said,  to  wit  on  23d  December  1840,  entered  into  and 
upon  the  said  messuage  &c.,  in  which  &c.,  and  was 
thereof  possessed.     And   thereupon  &c. :  justification 
by  defendants  as  assignees  of  Hunt  and  entitled  &c. 
Verification, 

Replication.  That,  after  the  making  of  the  demise 
by  Hunt  to  plaintiff  as  in  the  4th  plea  first  mentioned, 
and  while  the  same  was  in  full  force  &c.,  and  after  the 
bankruptcy  of  Hunt^  and  while  defendants  and  Cannan 
were  so  possessed  as  in  the  4th  plea  mentioned,  and 
before  the  times  when  &c.,  to  wit  on  30th  December 
1840,  plaintifi^,  by  virtue  of  the  said  demise,  entered 
into  and  upon  the  said  messuage  &c.,  and  became  and 
was   possessed   thereof  for  the  said   term   so  to  him 
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rranted  as  in  the  4th  plea  is  first  mentioned,  whereof  Queen's  Bench. 

defendants,  before  the  times  when  &c.,  had  notice.  And 

bliat  afterwards,  and  while  plaintiff  was  so  possessed  &c.,        Rooiu 
to  wit  at  the  several  times  when  &<%,  defendants  of  their    GaAXMRooK. 
own  wrong  committed  the  trespasses  as  in  the  declar- 
ation above  complained  &c.     Verification. 

Demurrer,  alleging,  among  other  causes,  that  the  re- 
plication does  not  shew  that  the  6th  March^  184I,  in  the 
indenture  and  proviso  mentioned,  had  elapsed,  or  that 
any  default  in  payment  of  principal  or  interest  had 
been  made  before  plaintiff  entered;  that  it  does  not 
properly  traverse  any  material  allegation  of  the  plea ;  and 
that,  if  intended  as  a  traverse,  it  should  have  concluded 
to  tlie  country.     Joinder. 

Martin  for  the  plaintiff.  The  lease  of  March  6th, 
1840,  was  a  present  demise  to  the  plaintiff,  giving  an  im- 
mediate right  of  entry ;  and  there  was  no  redemise  to 
Himi.  The  covenant  for  peaceable  entry  and  holding 
by  Rogers^  which  the  defendants  will  rely  upon,  is  only 
a  restricted  covenant  for  quiet  enjoyment,  applicable  to 
the  contingency  of  RogtWs  entering  after  the  6th  of 
March  1841,  or  after  a  default  in  payment.  It  was  rea- 
sonable to  stipulate  that,  if  Rogers  elected  to  take  pos- 
session before  the  6th  of  Marchj  1841,  or  a  default,  he 
might  do  so,  but  that  Hunt  should  not  be  answerable  for 
quiet  enjoyment  until  Marchj  6th,  1841  :  and  that  is  the 
sense  of  the  covenant.  In  Doe  dem,  Rqylance  v.  Lights 
foot  {a)  the  same  construction  was  put  upon  a  similar 
clause.  Doe  dem  Parsley  v.  Day  (6)  was  a  case  resem- 
bling the  present,  and  is  a  direct  authority  for  the 
plaintiff.     Independently  of  authorities,  the  place  which 

(a)  9  M,i  m  553.  559.  (*)  2  Q.  S,  147. 

So  2 
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1_    shews  its  purpose.  This  being  so,  the  rejoinder  to  there- 

^"**        plication  to  plea  S,  alleging  that  the  6th  of  March,  1841, 

Grazibrook.  had  not  arrived,  nor  had  default  in  payment  been  made, 
when  plaintiff  entered,  is  no  answer ;  and  the  demurrer 
to  the  replication  to  plea  4,  so  far  as  it  proceeds  upon 
the  same  objection,  is  unsupported.  As  to  the  other 
suggestion  in  that  demurrer,  that  the  replication  does 
not  traverse  any  material  allegation  of  the  plea,  it  does 
in  effect  traverse  such  an  allegation,  by  stating  that, 
after  the  demise  by  Hunt  to  the  plaintiff,  and  before  the 
times  when  &c.,  the  plaintiff  entered.  The  materiality 
of  such  an  averment  was  noticed  in  JVheeler  v.  Monr 
tefiore  (a),  where  Lord  Denman  C.  J.,  in  delivering 
judgment,  said :  *^  It  is  laid  down  in  Co.  Utt.  296  &, 
Com.  Dig.,  Trespass^  (B),  and  many  other  places,  that 
a  lessee  before  entry  cannot  maintain  trespass  "(i)* 

Peacock,  contra.  On  the  construction  of  the  deed, 
Wheeler  v.  Montefiore  (a)  is  an  authority  for  the  defend- 
ants. There  the  mortgage  deed  contained  a  demise  by 
Franks  to  the  plaintiff  to  hold  from  thenceforth  for  a  term 
of  years,  subject  to  a  proviso  that,  if  Franks  should  pay 
principal  and  interest  on  24th  Jwie  then  next,  plaintiff 
should  reconvey ;  and  a  further  proviso  that,  if  de&alt 
should  be  made  in  payment  of  principal  and  interest  at 
the  day  named,  it  should  be  lawful  for  plaintiff  to  enter, 
and,  if  he  thought  proper,  to  sell.  This  Court  said: 
**  There  is  no  covenant  that  Franks  shall  remain  in 
possession  till  the  24th  of  June:  but,   looking  at  the 

(a)  2  Q.  B.  133. 

(6)  Some  other  grounds  of  special  demurrer  to  this  replicatioo  wert 
mentioned,  but  given  up,  on  the  argument. 
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whole  deed,  we  are  of  opinion  that  the  plaintiflf s  right    Queen*M  Bench. 

to  take  possession  did  not  attach  until  the  2ilh  June^    ^ 

therefore  that  the  verdict  found  for  him  on  the  second  Ro<a«R8 
plea  "  (which  denied  that  the  dwelling  house  &c.  were  Grazkbrook. 
the  dwelling  house  &c.  of  the  plaintiff)  "  is  wrong." 
\Wightman  J.  Was  any  thing  said  there  to  distinguish 
the  case  from  Doe  dem.  Rqylance  v.  Lig/itfoot  (a)?"] 
That  case  was  not  cited,  and  probably  had  not  been 
reported.  In  Doe  dem.  Roylance  v.  Lightfoot{a)  the 
proviso  was  that,  in  case  principal  and  interest  were 
truly  paid,  the  mortgagee  should  ^*  reconvey ; "  here  it  is 
only  that  the  demise  '^  shall  cease  and  be  void,"  which 
is  less  favourable  to  the  supposition  of  an  immediate 
possessory  interest  in  the  mortgagee.  And  the  deed  here 
contains  a  covenant  (not  merely  a  proviso,  as  in  Wheeler 
V.  Montefiore  (i) ),  that,  at  any  time  aftei"  default  in  pay- 
ment, it  shall  be  lawful  for  the  mortgagee  to  enter. 
The  parties  cannot  be  supposed  to  have  contemplated 
that  the  mortgagor  should  be  turned  out  immediately 
on  executing  this  deed.  Looking  at  the  whole  instru- 
ment, as  this  Court  did  in  Wheeler  v.  Montefiore  (6),  it 
must  be  collected  that  the  mortgagee  was  to  wait  till 
bis  money  was  due  and  default  made  in  payment,  and 
that  he  was  not  to  enter  unless  in  case  of  default. 
\Patte$on  J.  You  say  that,  until  default,  the  mortgagor 
had  a  sort  of  tenancy  under  the  deed.]  He  had.  A 
similar  view  was  taken  by  the  Court  of  Common  Pleas 
in  Wilkinson  v.  Hall  (c) ;  which  case  was  acted  upon 
as  an  authority  by  this  Court  in  Doe  dem.  Lyzter  v. 
Goldwin{d).     The  language  of  the  judgment  in  Doe 

(a)  8  A£  fr  fT.  553.  559.  (6)  2  Q.  S.  133. 

(c)  3  New  Co.  508.  (d)  9  Q.  B.  143. 

So  3 
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could  not  there  have  been  brought  before  the  5th  of 
October,  the  day  named  for  payment 
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Martitij  in  reply.  The  observations  of  the  Court  in 
Wheeler  v.  Motitejiore  (&),  as  to  the  construction  of  tbe 
deed,  cannot  be  deemed  satisfactory  after  the  remark 
made  upon  that  case  in  Doe  dem.  Parsley  v.  Day  {a), 
and  the  assent  there  given  to  the  decision  of  the  Court 
of  Exchequer  in  Doe  dem,  Roylance  v.  Lighifoot  (c), 
which  does  not  in  any  material  respect  differ  from  the 
present  case.  But,  assuming  Wheeler  v.  Montefiore  (4) 
to  be  well  decided,  it  is  distinguishable  from  this  case. 
There  it  was  the  mutual  agreement  of  the  parties,  in 
provisoes  immediately  following  and  connected  with  the 
granting  part  of  the  deed,  that,  if  principal  and  interest 
were  paid  on  the  24th  of  June,  the  mortgagee  should 
reconvey ;  and  that  the  mortgagee  should  enter  and  take 
the  rents  and  profits  if  default  should  be  made  in  such 
payment  at  the  day.  Here  the  mortgagor  in  the  first 
instance  demises  absolutely,  'SO  that  the  interest  becomes 
vested  in  the  mortgagee ;  and  then  follows  a  proviso,  in 
the  nature  of  a  condition  subsequent,  that  the  demise 
shall  '^  cease  and  be  void  "  in  case  of  payment  at  tbe 
day  named.  The  ensuing  covenant,  on  which  the  de- 
fendants rely,  that  in  case  of  default  it  shall  be  lawful 
for  the  mortgagee  to  enter,  is  not  a  mutual  agreement, 
as  in  JV/ieeler  v.  Montefiore  (i),  but  the  mortgagor's  own 
covenant.  So  in  Doe  dem,  Roylance  v.  Lightfoot{c)  the 
provision  for  the  mortgagee's  entry  on  nonpayment  was 
by  covenant  of  the  mortgagor. 


(a)  2  Q,,B.  147. 

(c)  8  M.iW.  553.  559. 


(6)  2  Q.  B,  133. 
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Lord  Denman  C.  J.    I  think  that  Wheeler  v.  Mon^   Queen't  Bench, 

tefiore  (a)  is  distinguishable  from  this  case  on  the  ground ' 

taken  by  Mr.  Marti7iy  and  that  the  decision  there  is        I^««" 
defensible  on  the  ground  stated   in  Doe  dem.  Parsley    G»axmro<w. 
V.  Day  {b)j  that  a  lessee  for  years  before  entry  cannot 
maintain  trespass.     And  no  attempt  has  been  made  to 
distinguish  the  present  case  from  Doe  dem.  Roylance  v. 
Light/bol  (c).    Our  judgment  must  be  for  the  plaintiff. 

Patteson  J.  No  distinction  has  been  attempted  be- 
tween this  case  and  Doe  dem.  Rqylance  v.  Lightfoot  {c). 
There  are  circumstances  which  distinguish  the  case  be- 
fore us  from  Wheeler  v.  Montefiore  (a),  whether  suffici- 
ently or  not  I  do  not  say ;  for  there  the  mortgagee  had 
never  taken  actual  possession ;  and,  by  the  agreement  in 
which  he  had  joined,  he  had  precluded  himself  from 
taking  possession  before  the  day  named  for  payment. 

Williams  J.  concurred. 

WiGHTMAN  J.  The  question  here  is  whether  or  not 
the  plaintiiT  had  a  right  to  enter,  under  the  demise :  that 
distinguishes  the  case  from  Wheeler  v.  Montefiore  (a), 
and  brings  it  within  the  authority  of  Doe  dem.  Parsley 
V.  Day  (6)  and  Doe  dem.  Roylance  v.  Lightfoot  (c).  In 
Wheeler  v.  Montefiore  {a)  the  mortgagee  had  not  en- 
tered ;  the  only  question  here  is  whether  or  not  he  had 
the  right  to  enter. 

Judgment  for  plaintiff. 

(a)  2  Q.  B,  133.  (6)  2  Q.  B,  147. 

(c)  8  ar.  $■  IV.  553.  559. 
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^^^'^  HiGGiNS  against  TnoiiAS. 

To  a  declar-       THROVER.    The  declaration  alleged  that  the  plaintiff 

ation  in  trover,      -■-  i       r  n  i  n  • 

defendant  '^  was  lawfully  possessed,  as  of  his  own  property, 

before  andVt  of  Certain  goods  &c.,  to  Wit  two  clocks ;  that  he  lost 

commTtting****  ^^^^,  and  that  they  came  to  defendant's  possession  by 

^laVntr/were  ^"^^"g^   J^^  defendant,  well  knowing  the  said  goods  to 

jointly  and  bg  the  property  of  the  plaintiff,  and  then  of  right  tobe- 

owners  and  long  and  appertain  to  the  plaintiff,  but  contriving  &c^ 

proprietors  of 

the  chattel.  had    not   delivered  &c.,  and    had  converted    and  dis- 

on  special  de-  posed  thereof  to  his  own  use. 

wuserif  the  Pleas.     1.  Not  Guilty.     Issue  thereon. 

denkdT^tTeplTa  ^'  ^^^^  plaintiff  was  not  possessed,  as  of  his  own 

amounted  to  property  &c.,  in  manner  &c.     Issue  thereon. 

Not  guilty,  r      r       J 

and,  if  It  was  3.  That,  before  and  at  the  time  of  the  committing 

confessed, 

the  plea  could  &c.,  the  plaintiff  and  defendant  were  jointly  and  to- 
be  understood  .  n    i  •  i  i 

only  as  con-  gether  the  owners  and  proprietors  of  the  said  goods 
structfon  of'the  ^"^  chattels  in  the  declaration  mentioned.  Verifica- 
was'notTus^**  tiou.  Special  demurrer,  assigning  for  causes  that  the 
tified.  pigj^   amounts  to    the   general    issue,  and  is  an   argu- 

mentative denial  that  the  plaintiff  was  possessed  of  all 
the  said  goods  and  chattels  in  the  declaration  men- 
tioned as  of  his  own  property,  and  does  not  sufficiently 
confess  that  the  defendant  committed  the  grievances  in 
the  declaration  mentioned.     Joinder  in  demurrer. 

The  demurrer   now  coming   on    for   argument,  the 
Court  called  on 


Phipsoriy  for  the  defendant.      The  plea   contains  a 
good  confession  and  avoidance.     According  to  Stamiiffi 
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▼•  Hardwick  (a\  Not  GuiltVf  since  the  New  Rules,  puts   Qu£eiC9  Beach. 

in  issue  ouly  a  conversion  in  Fact ;  and,  under  that  plea, *  _ 

it  cannot  be  shewn  that  the  conversion  was  not  wrong-  Higqiks 
fill.  It  is  true  that,  in  Whitmore  v.  Greene  (i),  Parke  B.  Thomas. 
said :  **  We  came  to  an  erroneous  conclusion  in  the 
case  of  Stancliffe  v.  Hardwick  (a),  that  the  New  Rules 
have  made  any  difference  as  to  the  meaning  of  a  con- 
version : "  and  he  referred  to  Unwin  v.  St.  Quintin  (c) 
as  an  authority  shewing  that  facts  which  establish  a 
property  in  the  defendant  may  be  given  in  evidence 
under  one  or  other  of  the  pleas  Not  guilty  and  Not 
possessed:  and  Alderson  B.  said  that  these  two  pleas 
together  now  make  up  the  old  Not  guilty.  Afterwards, 
in  Kynasion  v.  Crouch  (d)^  Parke  B.  expressed  again  his 
doubts  as  to  the  doctrine  of  Stancliffe  v.  Hardwick  (a). 
The  point  can  hardly  be  considered  as  settled :  in  S 
Chitt.  PL  941  (e),  6th  ed.,  and  in  Chitty  Junr.'s  Precedents 
in  Pleadings  677  (^),  are  special  pleas,  in  trover,  of 
tenancy  in  common :  and,  in  the  work  last  mentioned, 
p.  67S  (note),  it  is  said :  *'  It  seems  that  the  above  plea 
of  no  property  in  plaintiflT,  imports  that  he  had  no 
title  whatever,  and  that  the  defendant  will  fail  on  the 
issue,  although  the  plaintiff  be  only  a  tenant  in  com* 
men,  &C.  Where  there  has  been  an  actual  conver- 
sion,  and  the  defendant  justifies  as  a  tenant  in  common 
with  the  plaintiff; "  "  it  seems  that  the  plea  should  spe- 
cially disclose  the  real  and  precise  state  of  the  title  to 
the  goods,  &C.  and  that  the  general  traverse  is  not  suf- 
ficient."    As   to  the  plea  of  Not  possessed,  it  seems 

(a)  8  a  Af.  j-  /2.  1.,  S,  C.  5  TyrwK  551. 

(*)  IS  M.  ^  W.  104.  107.  (c)  WM.^W.  277. 

(rf)  14  M.  i  W,  266.  272. 

(e)  In  Ed.  7.  the  plea  is  not  inserted.     See  voL  iiu  p.  285. 

(f)  See  ITtcrmi  ▼.  Sandart,  6  A,  ff  E,  515. 
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Volume  nil.  diflBcult  to  see  how  it  is  supported  by  evidence  o| 

*       joint  property :  each  joint  tenant,  as  against  the  otl^ 

HiaoiKs  tji^g  j^  right  to  some  possession :  and,  at  the  lowest, 
Thomas,  plea  here  gives  colour,  and  sets  up  matter  of  law  as  v 
as  fact,  and  is  therefore  good,  even  though  the  mt^ 
might  have  been  given  in  evidence  under  a  travfe-j 
1  Bro.  Abr.  140  b,  Colour^  pi.  15,  Unwin  v.  S/.  Quintim  j 
Com.  Dig.  Pleader  (E  14.),  (3  M  41.),  Bochoood 
Feasar  (i),  Comyns  v.  Bqyer  (c).  Doctor  Letjfield!^  Case{d 
Fancourt  v.  Btdl  (^),  Stirt  v.  Dningold  {g\  Pearson  v 
Rogers  (A),  Carr  v.  HinchliffiJ).  In  Jackson  v.  Cm- 
mins  (k)  Parke  B.,  referring  to  the  decision  (in  Oaxn  v. 
Knight  (/)),  that  a  lien  may  be  given  in  evidence  under 
the  plea  of  Not  possessed,  says  only  that,  after  thai 
ruling  *<  as  to  the  effect  of  lien  in  actions  of  trover,  the 
defendant  would  have  done  better  to  have  pleaded  thai 
the  plaintiff  was  not  possessed."  It  is  not  a  question,  oc 
this  demurrer,  whether  the  third  plea  ought  to  haT< 
been  allowed  together  with  the  other  two.  [Lord  Df» 
man  C.  J.  Suppose  the  conversion  here  to  have  been  i 
destruction :  could  the  joint  owner  justify  ?]  While  thi 
joint  tenancy  exists,  trover  does  not  lie  at  all.  If  one  c 
two  tenants  in  common  of  a  dove-house  destroy  the  o\\ 
doves,  whereby  the  flight  is  wholly  lost,  he  may  be  sue 
by  the  other  in  trespass ;  ^*  for  the  whole  flight  is  d< 
stroyed,  and  therefore  he  cannot  in  bar  plead  tenancy  i 
common ;  ^  Co.  Lit.  200  a,  200  b.  The  reason  of  this 
that  the  destruction  is  a  severance :  and  with  this  agret 


(o)  n  M,^  W,  277.  (6)  Cro.  EUz.  262. 

(c)  Cro,  EJiz,  485.  {d)  10  Rtp,  88  a.,  91  b. 

{e)  1  New  Co,  681.  689.  (jg)  3  BuUt.  289. 

(A)  9  A,^  E.  303.  (i)  ^  B.i  a  547. 

(k)  5  M.^  W,  342.  349.  (/)  4  New  Co,  54. 
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:  14  Viru  Abr.  516,  JointenantSy  (S.  a),  pi.  15. ;  where  the   Queen't  Bench. 
reason  given  is :  "for  there  can  be  no  tenancy  in  com- 


mon  of  a  thing  destroyed."  In  Com.  Dig.  Estates  Hiooms 
(K  8.)  it  is  laid  down  that,  if  one  tenant  in  common  Thomas. 
actually  ousts  his  companion  of  the  possession,  the  latter 
raay  maintain  ejectment;  but  that  one  cannot  disseise 
the  other  without  an  actual  ouster.  And,  in  Fennings 
Y.  Lord  Grenville  (a),  Chambre  J.  applied  the  same  doc- 
trine to  trover  for  a  chattel,  saying :  "  There  are  cases 
which  establbh  the  principle  that  one  tenant  in  common 
cannot  recover  for  a  chattel  in  trover  against  his  com- 
panion, without  first  proving  a  destruction  of  the  chattel, 
or  something  that  is  equivalent  to  it.  There  must  be 
that  which  amounts,  as  it  were,  to  an  ouster,  so  that  a 
tenant  in  common  who  commits  it,  cannot  account"  . 
The  law,  therefore,  strictly  expressed,  is,  not  that  one 
joint  tenant  or  tenant  in  common  can  maintain  eject- 
ment against  another,  but  that,  when,  by  the  act  of 
one,  the  joint  tenancy  has  been  put  an  end  to,  the 
other,  being  no  longer  a  joint  tenant,  may  maintain 
ejectment.  So  it  is  in  the  case  of  a  chattel :  after  the 
destruction  there  is  no  joint  tenancy  or  tenancy  in 
common.  That  being  so,  the  plea  here,  which  alleges 
a  joint  tenancy,  excludes  the  supposition  of  a  destruc- 
tion :  and,  if  the  plaintiff  had  traversed  the  matter  in 
the  plea,  he  would  have  succeeded  by  showing  the 
fact  of  destruction.  The  plea,  therefore,  does  not  set 
up  a  justification  of  a  destruction,  but  confesses  and 
avoids  the  right  alleged  in  the  declaration. 

Lushy  contra.     If  the  latter  part  of  the  argument  be 
correct,  the   plea  is  an  argumentative  traverse  of  the 

(a)  1   Taunt,  241.  249. 
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HlGOINS 
V. 

Thomas. 


conversion,  inasmuch  as  it  excludes  the  only  supposition 
on  which  there  could  be  a  conversion.  If  it  does  ad- 
mit the  conversion,  in  the  sense  of  destruction,  it  does 
not  justify  it  \Patteson  J.  Then  the  joint  tenancy 
ought  to  be  proveable  under  the  plea  of  Not  guilty; 
which  is  contrary  to  Stancliffe  v.  Hardwick  (a).]  That 
case,  so  far  as  relates  to  the  present  question,  is  not 
law,  as  appears  from  the  authorities  mentioned  on  the 
other  side.  {^Wightman  J.  referred  to  Farrar  v.  Ber- 
wick ib).  Patteson  J.  The  Court,  in  Stancliffe  v.  Hardr 
wick  {a)  appear  to  think  that  there  may  be  a  conversion 
by  a  tenant  in  common  which  may  be  justified.]  They 
do  so ;  and  that  may  appear  to  be  countenanced  by  the 
judgment  of  Coleridge  J.  in  Weeding  v.  Aldrich  (c) ;  bat 
it  seems  to  be  a  fallacy.  There  is  no  such  thing  as  a 
conversion  in  fact,  which  is  not  illegal.  The  only  effect 
of  the  New  Rules  is,  that  the  possession  can  no  longer 
be  traversed  under  Not  guilty ;  but  the  plea  of  Not  pos- 
sessed and  the  plea  of  Not  guilty  now  together  intro- 
duce every  defence  which  formerly  could  be  given 
under  Not  guilty.  In  Mason  v.  Famell  {d)  the  CJourt 
of  Exchequer  distinguishes  detinue  from  trover,  on  the 
ground  that  a  conversion  ^'is  always  a  wrongful  act, 
and  cannot,  therefore,  be  confessed  and  avoided."  (He 
was  then  stopped  by  the  Court.) 


Lord  Denman  C.  J.  The  dilemma,  as  put  by  Mr. 
lAish^  cannot  be  evaded.  The  conversion  is  either  not 
admitted  or  not  justified. 


(a)  2C.  M,i  R.  1.,  S,  C.  5  Tyralu  551. 

ib)  \  M,^  W,  682.,  S.C,  Tyrwh,i  Gr.  1053. 

(c)  9  A.^  E,  861.  867.  {d)  12  M.  flr  If.  674.  683. 
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Patteson  J.     The  plea  ou^rht  to  confess  and  avoid.   QueerCt  Bench. 

If  it  denies  the  conversion,  it  amounts  to  Not  guilty  ;    '___ 

if  it  confesses  it,  it  admits  that  sort  of  conversion  which 
alone  a  joint  tenant  can  commit ;  and  it  does  not  avoid 
such  a  conversion  by  showing  any  justification. 


HlGOINS 
V. 

Thokas. 


Williams  J.  I  am  of  the  same  opinion.  If  the 
conversion  is  not  admitted,  the  plea  should  be  Not 
guilty:  if  it  is  admitted,  a  destruction  is  admitted, 
which  is  not  justified. 

WiGHTMAN  J.  I  concur,  upon  the  grounds  assigned 
by  the  rest  of  the  Court. 

Judgment  for  the  plaintiff. 


Wood  against  Hewett. 


Mondctt/t 
May  4tb. 


TRESPASS.     The  declaration  stated  that  defendant,  When  a  chattel 
has  been  an- 

on  &c.,  with  force  and  arms  &c.,  seized,  pulled  nezed  by  its 
up,  moved  and  displaced  a  certain  fender  and  hatch  of  another's  free- 
the   plaintiff  of  great   value,   to  wit  &c.,    and    which  JithouUrju^ 
fender  and  hatch  was  then  placed  and  being  near  and  ^e  •erered'u^' 
adjoinine:  to  a  certain  stream  of  water  which  flowed  to  a  "  *!P'  "*f®*: 

*  o  sanly  to  be  in- 

certain  mill  of  the  plaintiff,  situate,  &c.,  and  which  said  ferred  from  the 

annexation 

fender  &c.,  just  before  and  at  the  time  of  committing  that  such 

,  ,  -  1         1  I         1   .     •«.  •      clM^ttel  becomes 

the  said  trespass,  was  used  and  employed  by  plamtiff  in  the  property  of 

-  .  ,  .  ,  .      .  ,      ,  ,  the  freeholder. 

keeping  the  said  stream  in  its  course  and  channel  to-  whether,  in 
wards  and  unto  his  said  mill ;  by  reason  of  which  seiz-  cas^t^haT 
ing,  pulling  up,  &c.  of  the  said  fender  and  hatch,  the  ^^^''l^^y'^J'^ 

question  on 
the  evidence ; 
and  a  jury  may  infer,  from  user  or  other  circumstances,  an  agreement,  when  the  chattel 
was  annexed,  that  the  original  owner  should  have  liberty  to  take  it  away  again. 
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Volume  VUL    water  of  the  said   stream  escaped  and   was  prevented 
'        from  flowing  to  the  said  mill  of  the  plaintiff  as  it  other- 

Wood  ^jg^  ^ould  &C. 

V. 

Hewett.  Pleas.      1.    Not  guilty.      2.    That  the   fender  and 

hatch  were  not,  nor  was  either  of  them,  the  fender  ot 
hatch  of  plaintiff  as  in  the  declaration  is  alleged.  Con- 
elusion  to  the  country.  Issue  thereon.  S.  Alleging 
twenty  years'  enjoyment  of  the  use  and  benefit  of  suf- 
ficient water  from  the  stream  to  water  defendant's  closer 
and  justifying  the  removal  of  the  fender  and  hatch  as 
being  wrongfully  placed  near  and  adjoining  to  the  said 
stream,  and  obstructing  defendant  in  taking  a  sufficient 
quantity  of  the  water  &c  Verification.  Replication,  De 
injuria.     Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  Exeter  Spring 
assizes,  1845,  evidence  was  given  for  each  party  on  the 
several  issues :  and  it  appeared  that  the  fender  (de- 
scribed in  the  declaration  as  a  fender  or  hatch)  rested 
on  masonry  and  brickwork  which  were  fixed  in  the 
bank  of  the  mill  stream,  above  the  mill.  There  was 
evidence  to  shew  that  the  soil  on  which  these  works 
stood  belonged  to  the  defendant,  who  was  tenant  from 
year  to  year  of  a  close  called  the  Great  Meadow,  ad- 
joining the  mill  stream.  The  fender  was  moved  up 
and  down  in  a  groove,  as  occasion  required,  and  might 
be  entirely  taken  out.  It  was  beneficial  to  the  mill, 
by  holding  up  the  water,  and  had  also  been  frequently 
used  for  letting  out  water  upon  the  defendant's  close. 
It  was  put  up  forty  three  years  ago,  in  the  time  of  a 
former  occupier  of  the  Greal  Meadow^  under  whom 
the  defendant  claimed.  About  nine  years  ago  some 
repairs  had  been  done  to  the  masonry,  with  assistance 
from    the  plaintiff;    and   soon  afterwards  the  plaintiff 


IX.  VICTORIA.  915 

remoyed  the  old  fender  and  put  in  a  new  one,  but  with-  Qw««**  Benck. 

out  the  consent  of  the  tenant  for  life,  who,  when  he * 

knew  what  had  been  done,  threatened  to  bring  an  action.  ^^^ 
The  learned  Judge,  in  summing  up,  said,  as  to  the  Hiwut. 
second  issue,  that  it  involved  some  difficult  points,  but 
he  thought  the  jury  would  be  of  opinion  that  the  pro- 
perty in  the  hatch  itself  remained  with  the  plaintiff. 
He  afterwards  added  that,  if  it  was  clear  on  the  evi- 
dence that  the  banks,  at  the  mill,  belonged  to  the 
miller,  the  hatch  would  seem  to  belong  to  him ;  and, 
upon  the  whole,  he  recommended  the  jury  to  find  for 
the  plaintiff  on  the  second  issue.  Verdict  for  plaintiff, 
on  all  the  issues.  Crawder^  in  Easter  term,  1845, 
obtained  a  mle  nisi  for  a  new  trial  on  the  grounds 
of  misdirection  as  to  the  second  issue,  and  that  the 
yerdict,  generally,  was  against  the  weight  of  evidence. 

Cockbwm  and  M.  Smith  now  shewed  cause.  The 
argument  on  the  other  side  is,  that  the  fender  must 
necessarily  be  taken  to  have  been  the  defendant's  pro- 
perty because  the  structure  on  which  it  rested  was  on 
his  soil.  But  this  was  a  question  of  fact,  on  which  the 
jury  were  to  decide ;  and  it  was  so  left  to  them.  The 
issue  turned  upon  the  right  to  the  fender  only,  not  to 
the  immoveable  masonry  and  brickwork  ;  and  the  fender, 
by  its  construction  and  the  manner  in  which  it  was 
placed,  did  not  properly  answer  the  description  of  a 
fixture.  It  is  true  that,  if  a  man  puts  up  a  chattel  of 
this  kind  on  another  person's  soil,  it  may  become  the 
property  of  that  person :  but  there  may,  on  the  other 
hand,  be  evidence,  as  from  forty  years'  exercise  of  an 
apparent  right  of  ownership,  that  the  party  who  erected 
it,  if  not  proprietor  of  the  soil,  had  the  easement  oi 
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Wood 

V, 
IlEWrXT. 


Voiyrne  viiL  keeping  a  chattel  belonging  to  himself  on  the  ground 
'  of  his  neighbour :  and,  in  that  case,  the  chattel,  law- 
fully attached  by  its  owner  to  the  soil,  would  not  neces- 
sarily pass  to  the  owner  of  the  land.  J[fFiBiamsJ. 
What  should  you  say  to  a  gate  ?]  The  same  observa- 
tion would  apply.  In  Mant  v.  Collins  (a)  the  plaintiff 
sued  in  trespass  for  driving  nails  into  his  door,  which 
(as  appeared  in  evidence)  was  hung  on  hooks  to  the  en- 
trance of  a  pew  in  a  chapel.  The  owner  of  the  pew  had 
permitted  the  plaintiff  to  occupy  it,  and  had  also  given 
him  leave  to  put  up  the  door,  and  to  remove  it  when 
his  occupation  ceased.  The  plea  was  that  the  door  was 
not  the  goods  and  chattels  of  the  plaintiff;  and  on  this 
the  parties  were  at  issue.  It  was  argued,  for  the  de- 
fendant, that  the  door,  wlnle  annexed  to  the  pew,  was 
part  of  the  freehold  to  which  (as  it  was  said)  the 
pew  belonged,  and  therefore  that  it  was  not  the  pro- 
perty of  the  plaintiff,  who  had  not  the  freehold  right 
in  the  pew  (b) :  but  this  Court  held  that  the  door 
was  a  chattel  {c).  [Lord  Denman  C.  J.  The  defendant 
there  said  that  the  pew  itself  was  not  shewn  to  be 
part  of  the  freehold.] 


Crovoder^  J,  Greenwood  and  Cornish y  contra.     Mant 
V.  Collins  [a)  turned  on  the  particular  facts  of  the  case, 

(a)  Tried  at  Winchester  Spring  Assises,  1841,  before  ErtkineJ,  Aigixd 
in  Q,  B,t  on  motion  to  enter  a  nonsuit.  May  24th,  1842,  before  Lord 
Denman  C.  J.,  Pattetoiiy  WWiams  and  Coleridge  Js.  For  tbe  plaincify 
Erie  and  BuU ;  for  the  defendant,  Crowder  and  Bastow,  Judgment  de- 
livered, June  9tb,  1842      Not  reported. 

(Jb)  Ptttteson  J.  and  Coleridge  J  observed,  during  the  argumeiit,  ifaati 
by  agreement,  a  tenant  might  have  licence  to  remove,  at  the  end  <^ht% 
term,  something  which  was  legally  part  of  the  freehold,  but  it  did  net 
follow  that  the  thing,  in  the  meantime,  could  be  treated  as  a  chattel. 

(c)  Lord  Denman  C.  J.  delivered  the  judgment  of  tbe  Court  in  tfac 
following  words  only :  **  It  is  sufficient  to  say  that  we  think  the  door  wu 
a  good  and  chattel." 
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and  decided  no  question  of  law.    It  is  suggested  here  that  Qw«»'«  Bench. 

the  fender  is  a  chattel,  because  it  moves  up  and  down  in  * 

a  groove ;  but  articles  affixed  in  the  same  way  have  been  ^^^ 
deemed  a  part  of  the  freehold:  and  the  proper  con-  Hiwmn. 
elusion  here  was,  that  if  the  soil  was  the  defendant's  he 
was  entitled  to  the  fender.  If  a  man  plants  a  tree  in 
another's  soil,  or  builds  a  wall  upon  it,  the  tree  or  wall 
becomes  the  property  of  the  land-owner  {a) ;  and  the 
same  principle  applies  here.  [Coleridge  J.  Why  may 
not  there  have  been,  when  the  mill  was  built,  a  conces- 
sion of  rights  by  the  owner  of  the  meadow,  which  would 
make  the  fender  to  all  purposes  the  property  of  the 
miller?  Might  not  he  acquire  the  easement  of  having 
his  fender  on  the  defendant's  land  ?  Lord  Denman  C.  J. 
It  might  have  been  understood  by  both  parties  that  the 
fender  should  be  deemed  a  separable  chattel.  That  is 
less  likely  to  be  the  case  with  a  tree,  because  the  tree 
could  not  be  removed  without  probably  destroying  it.] 
An  agreement  of  so  peculiar  a  kind  will  not  be  presumed ; 
and  none  was  shewn  in  this  case.  In  Place  v.  Fogg  (&), 
where  the  sheriff  had  seized  mill-stones  under  an  exe- 
cution against  the  goods  of  J.  A.^  the  mill-stones  were  . 
on  the  mill  premises,  which  J.  A.  had  mortgaged  to  the 
plaintiff;  and,  the  question  being  whether,  at  the  time  of 
the  seizure,  the  mill-stones  were  or  were  not  the  plain- 
tiff's property,  this  Court  held  that  they  passed  by  the 
mortgage,  and  must  be  deemed  part  of  the  freehold. 
Reference  was  there  made  to  Ldfor<r$  Case{c\  where 
WifiUnfs  Case  {d)  is  cited,  and  it  is  stated,  on  that  au- 
thority, that,  if  a  mill-stone  be  taken  out  of  the  mill  to  be 

(a)  See  Empton  v.  Soden,  4  B,  j-  AdL  65B, 

(6)  4  Man,  j-  R.  277.  (c)  11  lUp.  466.  506. 

id)  Yearb.  Pasch.  14  H.  8.,  25  B.  pi.  6. 

VOL.  Till.  N.  8.  S  P 
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roiunu  nil.    picked,  "  yet  it  remains  parcel  of  the  miii,  as  if  it  bad 
always  been  lying  upon  the  other  stone,  and  by  conse- 


Wood  quence  by  the  lease  or  conveyance  of  the  mill  it  shall  pass 
Hiwm.  with  it :  so  of  doors,  windows,  rings,  &c.  The  same  law 
of  keys ;  although  they  are  distinct  things,  yet  tbey  <^l 
pass  with  the  house."  By  the  same  rule  the  hatch,  here^ 
even  if  severed,  would  have  remained  parcel  of  the  free- 
hold, as  partaking  of  the  nature  of  the  stone  and  brick« 
work  to  which  it  was  annexed.  It  would  fall  under  the 
general  law  that  the  accessory  follows  the  principal.  A 
party  may  have  the  easement  of  keeping  up  a  hatch  io 
his  neighbour's  soil,  and  may  have  an  action  on  the  case 
against  that  party  if  he  removes  it;  but  the  hatch  is  not 
the  less  part  of  the  freehold.  [Lord  Denman  C.  J.  The 
grant  might  be  of  liberty,  not  only  to  come  on  the  land 
and  put  the  hatch  up,  but  to  take  it  away  at  pleasure. 
Coleridge  J.  You  assume  the  general  rule  of  law  to 
be  so  stringent  that  no  evidence  can  overcome  it*  Sup- 
pose it  had  been  proved  that  the  plaintiff  had  for  many 
years  been  accustomed  to  take  the  hatches  away  aod 
burn  them.]  The  hatch  forms  part  of  one  entire  struc- 
ture intended  to  keep  back  the  water;  and  the  case 
furnishes  no  ground  for  distinguishing  this  part  from 
the  rest 

(At  the  end  of  the  argument.  Rex  v.  Otley  {a)  was 
mentioned  on  behalf  of  the  plaintiff.) 

Lord  Denman  C.  J.  The  question  is  whether,  be- 
cause the  fender  in  this  case  had  been  placed  on  the 
defendant's  soil,  it  became  his  property,  as  a  necessaiy 
consequence  of  its  position.     I  am  of  opinion  that  such 

(a)  \  B.^  Ad,  161.     See  Wanabrongh  t.  MeUon^  4  ^  j-  £.  894. 
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a  €onsequeDce  never  follows  of  necessity,  where  the  QueerCt  Benek. 

chattel   is  separable.      This  appears   suflSciently  from   * 

Bex  Y.  Otieyia).    The  decision  in  Mant  v.  CoUins(b)        Wood 

is  so  fieir  an  authority  in  point  of  law,  as  it  shews  that,       Hbwrtu 

la  a  case  of  this  kind,  it  is  always  open  to  inquiry, 

how  the  article  came  to  be  in  the  place  in  which  it 

18  found,  and  what  the  parties  intended  as  to  its  use ; 

and  the  respective  rights  may  be  determined  by  the 

evidence  on  these  points.     In  the  present  case  there 

were  circumstances  from  which  the  jury  might   infer 

that  the  plaintiff  had  become  entitled  to  have  a  fender, 

his  own  property,  standing  in  the  soil  of  the  defendant; 

and  there  was  no  proof  that  the  defendant  had  asserted 

day  right  derogatory  to  this  privilege  in  the  plaintiff. 

The  argument  from  the  nature  of  the  thing  decides 

Qothing:  the  manner  of  its  becoming  connected  with 

the  soil  may  be  merely  accidental.     If  a  heavy  stone 

bason  is  placed  on  a  man's  land,  it  is  not  a  fixture. 

If  it  sinks  into  the  soil,  and  in  that  manner  becomes 

fixed,  is  it  therefore  a  fixture  ?    The  rights,  in  such  a 

case,  mnst  always  be  subject  to  explanation  by  evidence. 

Paiteson  J.  This  question  does  not  turn  upon  any 
general  doctrine  of  law,  but  upon  the  evidence  in  the 
case.  The  general  rule  respecting  annexations  to  the 
freehold  is  always  open  to  variation  by  agreement  of 
parties :  and,  if  a  chattel  of  this  kind  is  put  up  so  that 
the  owner  can  remove  it,  I  do  not  see  why  it  should 
necessarily  become  part  of  the  freehold,  or  why  it 
should  not  be  removable  when  the  owner  thinks  fit,  if 
it  fippears  to  have  been  so  agreed. 

(•)  1  B.^Ad.  161.  (6)  Antd,  p.  916. 
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Williams  and  Coleridge  Js.  concurred. 

The  rule,  as  moved  for  on  account  of  misdirection, 
was  refused :  but,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  The  Court  made  the 
rule  absolute  on  payment  of  costs. 


WedTWsday, 
May  6th. 


RoBiKSON  against  Ward  and  Others,  Executors 
of  Elizabeth  Marler. 


Assumpsit  for 
use  and  occu- 
pation, work 
and  labour, 
money  lent  and 
money  paid, 
and  on  an  ac« 
count  stated, 
with  a  single 
promise  and 
breach.   Sereral 
pleas,  as  to  all 
but  7/.,  parcel 
of  the  moneys 
in  the  declara- 
tion men- 
tioned :  and  a 
single  plea,  as 
to  7/.,  parcel  of 
the  moneys  in 
the  declaration 
mentioned,  of 
tender  and  pay- 
ment of  the 
sum  into  Court. 
Tlie  pleas  did 
not  distinguish 
the  counts. 
Plaintiff  tra- 
versed the 
tender. 

Held,  that 
proof  of  a 
sin^  tender  of 
7/.,  in  respect 
of  the  use  and 
occupation, 
satisfied  the 
plea  of  tender* 


A  SSUMPSIT  for  45/.  105.  owing  by  the  testatrix 
for  use  and  occupation  of  certain  rooms,  &c.  by 
her;  45/.  105.  for  work  done  and  materials  provided, 
and  journies  made  and  taken,  for  testatrix,  and  com- 
mission due  from  her  in  respect  thereof;  45/.  10s.  for 
money  lent  to  testatrix ;  45/.  105.  for  money  paid  for  her; 
and  45/.  105.  found  to  be  due  from  her  on  an  account 
stated.     The  declaration  charged  a  single  promise  by 
testatrix  to  pay  the  said  several  moneys;  breach,  non- 
payment by  her  in  her  lifetime,  or  defendants  since  her 
death.     Damages  100/. 

Pleas.  1.  *'  As  to  the  supposed  promises  (ja)  in  the 
said  declaration  mentioned,  except  so  far  as  the  same 
relate  to  the  sum  of  7/.,  parcel  of  the  moneys  in  the  said 
declaration  mentioned,"  that  testatrik  did  not  promise, 
except  as  to  the  said  sum  of  7/.,  parcel  Stc,  in  manner 
8cc. :  conclusion  to  the  country.     Issue  thereon. 

2.  ^'  And,  for  a  further  plea  in  this  respect,  except  as 
to  the  said  sum  of  7/.,  parcel  &c,"  payment  by  testatrix: 

(o)  Sic. 
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verification.     Replication:    traverse   of    the    payment.   QueenU' Bench, 


Issue  thereon.  

S.  **  And  the  defendants,  as  to  the  said  sum  of  7/.,       Romnson 
parcel  &c.,  say  that  the  plaintiff  ought  not  to  maintain        Waad. 
his  aforesaid  action  thereof  against  the  defendants,  to 
recover  any  more  or  greater  damages  than  the  said  sum 
of  7Lj  parcel  &c.,  in  this  behalf;  because  they  say  that, 
after  the  death  of  the  said  £.  Marler^  and  after  the  said 
E.  Marler  bad  promised  as  to  the  said  sum  of  7^.9  parcel 
&C.,  and  before  the  commencement  of  this  suit,  to  wit  *' 
&C.,  *<  defendants,  as  executors  aforesaid,  were  ready  and 
wiiiing,  and  then  tendered  and  offered,  to  pay  to  the 
plaintiff  the  said  sum  of  7/.,  parcel  &c.,  to  receive  which 
of  the  defendants  he  the  plaintiff  then  wholly  refused  : '' 
^  tbat  the  said  E.  Marler  in  her  lifetime  was  always 
ready  from  the  time  that  she  promised  as  in  the  decla- 
ration mentioned  as  to  the  said  sum  of  7/.,  parcel  &c., 
and  the  defendants,  as  executors  as  aforesaid,  since  her 
decease  have  always  hitherto  been  ready,  to  pay,  and  stilt 
are  ready  to  pay,  the  plaintiff  the  said  sum  of  ILy  parcel 
ftc.:  and  the  defendants,  executors  as  aforesaid,  now 
bring  the  same  into  Court,  ready  to  be  paid  to  the 
plaintiff  if  he  will  accept  the  same.      And  this  "  &c. : 
verification^     "  Wherefore  they  pray  judgment  if  the 
plaintiff  ought  to  maintain  bis  aforesaid  action  against 
the  defendants,  executors  as  aforesaid,  to  recover  any 
more  or  greater  damages  than  the  said  sum  of  7/.,  pardel 
ftc,  in  this  behalf  &c."     Replication  i  As  to  the  plea 
thirdly  above  pleaded  as  to  the  said  sum  of  7/.9  parcel 
flee:  that  plaintiff  ought  not  to  be  barred  from  main- 
taining his  aforesaid  action  thereof  against  defendants,  to 
recover  further  damages  than  the  said  sum  of  7/.,  parcel 

3p  S 
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roittme  VJJI.  &c;  because  he  saith  that  defendaDts  did  not  tender 
or  offer  to  plaintiff*  to  pay  him  the  said  sum  of  iLf 


^^'^^      parcel  &c.,  in  manner  &c. :  conclusion  to  the  country. 
^^*^        Issue  thereon. 

4.  **  And,  for  a  further  plea  in  this  behalf  except  as 
to  the  said  sum  of  7A,  parcel  &c./'  a  set-off^  for  a  debt 
due  from  plaintiff*  to  testatrix.  Replication,  denyiog 
the  debt.     Issue  thereon. 

On  the  trial»  before  Lord  Denman  C  J.,  at  the 
London  sittings  afler  last  term,  the  defendants  obtained 
a  verdict  on  the  issues  on  the  first,  second  and  foordi 
pleas.  As  to  the  issue  on  the  third  plea,  they  proved  a 
tender  of  7/.  in  respect  of  the  rent  of  rooms  occu- 
pied by  the  testatrix.  The  plaintiff^s  counsel  objected 
that^  as  the  tender  was  pleaded  to  all  the  counts,  the 
defendants  could  not  have  a  verdict  upon  proof  of  a 
single  tender.  The  Lord  Chief  Justice  directed  the 
verdict  on  this  issue  to  be  entered  for  the  plabtil^ 
giving  leave  to  move  to  enter  a  verdict  for  the  de- 
fendants. 

On  an  earlier  day  of  this  term,  BramwcU  obtained  a 
rule  accordingly. 

MeUor  now  shewed  cause  (a).  On  this  record  IL  is 
admitted  to  be  due  on  each  count.  Now  a  tender  of 
7/.  only  was  proved ;  and  that  was  made  in  respect  of 
the  sum  demanded  in  the  first  count.  On  the  third  plea, 
therefore,  a  claim  of  28/.  remains  unanswered  ;  and  the 
1st,  2nd  and  4th  pleas  are  not  pleaded  to  the  11^  io 
respect  of  any  of  the  counts.  There  is  no  case  pre- 
cisely in  point :  but  it  is  settled  that  payment  of  money 

(a)  Before  Lord  Denman  (X  J.,  PfAtewi^  WH&ams  and  Wighimm  Ju 


IX.  VICTORIA.  928 

into  Court  admits  that  so  much  is  due  on  every  count   QueevCt  Bench. 

on  which  it  is  paid ;  Archer  v.  English  (a),   Kingham  v.  * 

Robins  (6),  and  the  argument  for  the  defendant  in  the  Rowmsom 
latter  case.  The  defendants  here  ought  to  have  pleaded  WAaR 
the  tender  as  to  the  7^,  parcel  of  the  sum  claimed  in 
the  first  count,  and  Non  assumpsit  to  the  residue  of  the 
first  count  and  the  whole  of  the  other  counts.  And 
the  other  pleas  should  have  been  pleaded  with  an  ex- 
ception only  of  the  7/.  claimed  in  the  first  count  This 
is  evident  when  it  is  considered  that,  if  a  special  tender, 
in  respect  of  the  use  and  occupation,  had  been  pleaded 
as  to  7/^9  parcel  of  the  moneys  in  each  count,  the  plea 
¥Poald  have  been  bad. 

BrammM  and  Willes^  contrL  The  plaintifi*  admits 
that,  if  the  tender  had  been  pleaded  as  to  parcel  of  the 
moneys  in  the  first  count  mentioned,  the  evidence  would 
have  supported  it.  Now  the  moneys  in  the  first  count 
mentioned  are  themselves  parcel  of  the  moneys  in  the 
declaration  mentioned.  So  that  the  plea,  as  it  now 
stands,  is  merely  an  expansion  of  the  plea  framed  as 
supposed.  [Wightman  J.  Then  to  which  of  the  counts 
is  such  a  plea  applicable?]  To  any  count  to  which 
the  explanation  is  applicable:  in  this  instance,  to  the 
first.  The  exceptions  in  the  other  pleas  are  to  be  con- 
strued in  the  same  way.  The  defendants  say,  we  have 
paid  IL  of  what  you  claim,  and  no  more  is  due.  Mee  v« 
Tomlinson  (c)  is  overruled  (d).  [Patleson  J.  If  there 
were  a  general  plea  of  tender  to  three  special  counts, 


(a)  IM.f  G.  873.  877.  (6)  5  M.  ^  W.  94. 

(c)  AA.^E.  262. 

((0  Mitchell  T.  Townley,  7  ^  j  £.  164. ;  Bright  v.  Beard^  4  Q.  B.  832. 
837. 
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the  contract  in  each  count  would  be  admitted.    AfeUor 
mentioned  Bulwer  v.  Home{a)»']    Questions  like  that 
now  before  the  Court  cannot  well  arise  except  (hi  tke 
common  counts,  because  on  special  coimts  a  tendor 
cannot  ordinarily  be  pleaded  together  with  Non  mh 
sumpsit     In  SUyart  y.  Bamland  (6),  debt,  lor  SLf^ns 
brought  upon  an  account  stated  on  which  defendant 
was  found  to  be  8/.  in  arrear,  and  for  lOL  borrowed 
by  the  defendant,  de  gttibus  quidem  siparalibus  denaria^ 
sunC   defendant   had    satisfied  6L :  the  plaintiff  had  t 
verdict  on  the  account  stated,  the  defendant  for  the 
residue :  and  motion  was  made  in  arrest  cif  judgment, 
because  the  verdict  was  repugnant,  since  ^  the  dedar- 
ation  acknowledged  part  of  both  the  sums  to  be  received, 
and  consequendy  part  of  the  S/L  to  be  received,  and  the 
jury  had  found  the  contrary  that  there  was  nothing  dae 
on  the  mutuatuSi  and  that  the  whole  8^  in  the  innmd 
comput&sset  was    due,  so    that    they  have    found    the 
plaintiff's  declaration  to  be  false.     But  by  Dolbin  J.,  the 
exception  was  too  nice.     And  by  Holt  C  J.,  the  10/., 
if  received  qfaty  of  the  two  sums^  was  received  out  of  ike 
several  sums.**     The  language  of  the  Judges  in  Kingham 
V.  Robins  (c)  shews  that  the  tender  admits  only  a  lia- 
bility upon  some  one   or   more  contracts,   which   the 
plaintiff  is   bound   to   prove.       Besides,   tbe    account 
stated    may  be    in    respect   of  the   use  and    occupa- 
tion;  and  the  plaintiff  cannot  deprive  the  defendant 
of  his  defence  by  stating  the  same  claim  in  two  ways, 
proving  the  one  claim  only.     The  damages  are  laid  as 
an  aggregate  sum  at  the  end  of  the  declaration:  the 
tender  is  in  substance  pleaded  to   parcel  of  the  da- 


(a)  4  3.^  Ad.  133. 
(c)  5  Af.  fr  IT.  94. 


(6)  lSUfw.2l5* 
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mages.    Douglas  v.  Patrick  {a)  illustrates  the  principle  QuietCi  Bench 

that  a  general  tender  may  be  applied  to  every  part  of  1__ 

the  claim.     Payment  into  Court  was  formerly  pleaded       Hobihioii 
to  the  whole;   but  now  it  is  pleaded  to  a  part  only.:       Ward. 
the  history  of   this  change  is  given  in  note  {o)   to 
BMs  V.  Trippet  (6),   where  Sharman  v.  Stevenson  (r), 
Coaies  v.  Stevens  (d)  and  Jourdain  v.  Johnson  [e)  are 
refinred  to. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  the  following  day  {May  7th )» 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  tender  was  well  proved, 
aod  satb6ed  the  allegations  of  the  third  plea.  The  rule 
for  entering  a  verdict  for  the  defendants  on  the  issue 
upon  that  plea  will  therefore  be  made  absolute. 

Rule  absolute. 

(a)  ST,  R.  683.  (b)  1  Wms.  Stmnd.  SSg.  ^c  6th  cd. 

(c)  2C.  M.i  R.  75.  77.,  S.  C.  5  Ti/rwfu'564.  566. 
(dy  2  CM.  i  R,  116,  119.,  S,  C.  5  T^h.  764,  765. 
(e)  SC.M.fR.  564.  569.,  S.  C.  5  J^yrwh,  524. 531. 
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Wednesday,         The  QuEEN  agatTist  The  Mayor  and  Town 
°^     '  Council  of  Warwick. 

Under  stat.  li.fELLORf  in  Michaelfttas  term  1845,  obtained  a  role 

C.76.  ss.66,67.,  Calling  on  the  council  of  the  borough  of  Waraoiek 

a  corporation 

executed  a  bond  to  5hew  cause  why  a  Certiorari  should  not  issue,  to  re- 
oTaDTannuity  .  niove  into  this  Court  certain  orders  or  resolutioiis  made 
remoTJd  from  hy  the  council  on  lOth  Naoember  1845,  whereby  it  was 
fOT*^*a  menu**^  resolved  that  certain  sums  of  money  should  be  paid; 
on  demand,  of    amonc  others  (a),  the  sum  of  8i  to  Mr.  Jmne$  Tibbiistx 

arrears  due  be-  " 

fore  the  date,  half  a  year's  interest  on  a  bond,  due  16th  Augusi  1845; 

consenUng  no!  and  30/.  19i. lid. io  Jokfi Palmer  <* for  relining  the  pew:" 

the  arrears,  the  <^Iso  two  Several  orders  for  the  payment  of  these  sums, 

^rel^ludoir*  ^^^^  on  the  treasurer  of  the  borough. 
terwYthCTwIn"        ^^  appeared  that  the  council  had  passed  a  resolution 

Held,  that  such  (which  was  uot  shewu  to  be  under  seal),  that  Mr.  Tib- 

resolution,  and     ^ 

orders  of  the      bits  should  be  paid  interest  at  5L  per  cent.  *'  on  the  sum 

council  for 

payment  of  the  of  820/.  mentioned  in  his  compensation  bond,  executed 
unsanctioned  by  the  council  on  the  16th  August  1843,  from  the  date 
Jere  liable'to  thereof  Until  payment."  That  the  bond  was  executed 
b^iS^^g^t  ^  ^^c"*'«  ^^  ^^'  Tidbits  the  sum  of  77/.  5s.  S(L  per 
up  by  certiorari,  annum  for  life  as  compensation  for  the  loss  of  certain 
teson  J.,  that,     offices  (i),  and  also  the  sum  of  320/.,  arrears  on  such 

independently 

ofthisobjec.      annuity  from  the  time  of  his  dismissal  from  office  until 

tion,  the  re- 
solution, not 
being  under  teal,  could  not  bind  the  corporation. 

The  corporation  bad,  during  all  the  time  of  lining  memory,  repaired  from  the  corpofatioa 
funds  a  pew  in  a  parish  church  to  which  the  members  of  the  corporation  had  been  used,  ia 
their  character  of  corporators,  to  resort  for  worship.  It  did  not  appear  that  the  cor- 
poration possessed  any  hall  or  other  building  within  the  parish.  Held,  that  such  repairs 
might  be  defrayed  from  time  to  time  under  secu  9S. 

(a)  See  note  at  the  end  of  this  case. 

(6)  See  Begina  t.  The  CorporatUm  of  Warwick,  10  A,  {r  E.  S86. 
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Warwick. 


the  date  of  the  bond.     By  the  condition  of  the  bond,  the   Queen't  ffenck. 

S20L  was  payable  on  demand ;  and  it  did  not  appear  ! 

that  the  bond  stipulated  for  payment  of  interest.  Mr.  *».""" 
Tibbils  deposed,  in  opposition  to  the  rule,  that  the 
council  had  resolved,  on  his  consenting  not  to  press  for 
immediate  payment  of  the  820/.,  to  allow  the  said  inter- 
est thereon ;  and  that  the  resolution  passed  accordingly 
on  6th  August  1844'. 

The  other  resolution  was  for  the  lining  of  a  pew,  in  the 
High  Church  in  the  parish  of  St.  Mary,  Warwick^  with 
cloth;  the  pew  being  used  by  such  members  of  the 
Town  Council  as  belonged  to  the  established  church. 
It  was  sworn,  in  opposition  to  the  rule,  that  it  had  been 
always  the  usage  for  the  mayor  and  several  of  the  alder* 
men  and  principal  members  of  the  Corporation  to  go 
togetlier  in  procession  to  this  church  on  every  Sunday : 
that  the  pew  had  always  been  occupied  by  the  Cor* 
poration  without  payment  of  rent,  and  in  the  memory 
of  deponents  had  always  been  lined  in  this  manner: 
and  that  it  had  always  been  repaired  by  the  Corpora- 
tion, out  of  its  funds. 


Sir  F.  ThesigeTj  Attorhey  General,  tVhitehwst  and 
G.  Hayesy  now  shewed  cause.  Both  payments  are 
justified  by  sect.  92  of  stat.  5  8c  6  W.^.c.  76.,  as  *«  ne- 
cessarily incurred  in  carrying  into  effect  the  provisions 
of  this  act.''  The  Corporation  were  compelled  to  give 
the  bond,  under  sects.  %^y  67.  It  will  be  argued  that, 
as  the  bond  contains  no  stipulation  for  the  payment 
of  interest,  the  effect  of  this  payment  would  be  to  throw 
expense  on  persons  who  were  not  properly  liable.  But, 
if  a  corporation  be  without  funds  enabling  them  to  make 
a  payment,  they  may  reasonably  purchase  forbearance 
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Foiume  VIIL    by  giving  Interest.     The  case  is  not  like  that  of  an  no- 

. '        authorised  borrowing  of  money,  as  in  JRegina  v.  The 

Council  of  Lichfield  (a).  With  respect  to  the  pew,  the 
Corporation  had  the  same  right  to  repair  it  as  to  incur 
the  expense  of  glazing  a  broken  window  in  a  house  be- 
longing to  them. 

Sir  F.Kdhfj  Solicitor  General,  and  Mettor,  contra. 
The  interest  on  the  bond  was,  no  doubt,  allowed  in  order 
to  purchase  forbearance;  but  the  Corporation  had  no 
right  to  delay  the  payment  at  all.  They  would  thus  throw 
the  burthen  of  a  debt,  payable  at  once,  on  future  mem* 
bers  of  the  corporation,  and,  in  eifect,  would  be  bor- 
rowing the  money.  As  to  the  pew,  it  is  not,  l^all; 
speaking,  the  property  of  the  Corporation.  Pews,  not 
in  the  chancel  (which  this  pew  is  not  stated  to  be),  can 
be  the  property  of  parties  only  by  a  faculty  or  by  pre- 
scription in  right  of  a  messuage.  No  faculty  is  set  up: 
and,  as  for  a  prescription,  it  is  not  even  suggested  that 
the  town  hall  is  in  the  parish  of  Si.  Mary :  the  corpo- 
rators are  not  properly  residents.  The  authorities  are 
collected  in  Byerley  v.  Windus  {b).  Could  a  corporatioo 
pay  for  accommodation  in  a  dissenting  meeting  house  cot 
of  the  corporation  funds  ?  The  general  pcdicy  of  the  act 
was  to  put  an  end  to  disputes  arising  out  of  religioos 
distinctions  :  this  appears  by  sect.  68,  which  continues 
certain  stipends  of  religious  ministers,  thereby  shewing 
that,  in  de&ult  of  express  provision,  no  analogous  pay- 
ment can  be  supported. 

Lord  Denm AN  C.  J.     I  think  the  statute  gives  no^ 
authority  to  pay  interest  on  such  bonds  as  this.     Com-^ 


(a)  4  Q.  J9.  893. 

(6)  5  B.  ffau     See  Jlmnwaring  t.  Giles,  5  B.  ^  ASd.  356. 
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pensation   is  to  be  assessed,   and  the  amount  to   be  QueetCt  Bench. 

secured  by  a  bond.     The  arrears  are  to  be   paid   on   ' 

demand.  If  the  town  council  for  the  time  being  wish 
to  postpone  this  payment,  they  must  do  so  by  some 
arrangement  among  themselves :  they  cannot  throw  the 
payment  of  interest  on  future  members  of  the  Cor- 
poration. As  to  the  pew,  I  think  the  repairs  may  be 
considered  as  done  essentially  for  the  Corporation,  just 
as  if,  not  having  a  town  hall,  they  had  hired  a  room  for 
their  meetings.  They  may  have  no  particulac  interest 
or  property  in  the  pew;  yet  the  mere  habit  of  attending 
the  church  will  well  authorize  such  an  expense. 


Patteson  J.  The  520/.  was  payable  on  demand. 
Mr.  Tibbi/s,  it  not  being  convenient  to  pay  him  the  sum 
immediately,  consents  not  to  press  his  demand,  if  he  is 
paid  interest.  But  such  a  payment  of  interest  is  not 
within  the  statute :  nor,  again,  could  such  a  contract,  not 
being  under  seal,  bind  the  Corporation.  As  to  the  lining 
of  the  pew,  the  objection. seems  at  any  rate  a  hard  one. 
But  we  must  give  a  liberal  interpretation  to  the  92nd 
section.  It  expressly  sanctions  expenditure  upon  *<  cor- 
porate buildings,"  which  would  fairly  include  buildings 
in  the  possession  of  the  Corporation,  whether  held  under 
a  strict  legal  title  or  not.  Even  without  express  words, 
I  think  the  repair  of  such  buildings  would  fall  within 
the  head  of  expenses  **  necessarily  incurred  **  in  carry- 
ing the  act  into  effect :  and  the  same  principle  applies 
to  a  pew  occupied  by  the  members  of  the  Corporation* 

Williams  J.  I  think  no  bargain  could  be  made  for 
the  interest,  which  could  legitimately  bind  the  corporation 
funds.     As  to  the  repairs  of  the  pew,  I  quite  agree  with 
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the  rest  of  the  Court.  The  pew  has  Tor  a  long  whi 
been  constantly  used  by  the  members  of  the  Corporatioi 
and  repaired  from  the  corporation  funds :  and  it  is  coi 
sistent  with  decorum  that  the  Corporation  should  hai 
the  occupation  of  a  pew  for  the  purpose  stated« 


WiGHTMAN  J.  The  SL  is  not  an  expense  "  nece 
sarily  incurred"  in  carrying  the  act  into  execution 
indeed  it  is  a  payment  which  rather  contravenes  the  ac 
under  which  the  payment  was  ordered  to  be  made  sin 
pliciter.  As  to  the  lining  of  the  pew,  I  think  a  liben 
construction  of  sect.  92  may  include  that  expense. 

Rule  absolute  as  to  the  8/. ;  discharged,  as  ti 
the  30/.  195.  UcUifi). 


(a)  The  rule  had  been  obuined  also  for  bringing  up  another  rctolntio 
and  order  for  the  payment  of  expenses  incurred  in  a  Chancery  niit,  n 
specting  some  trust  property.  The  Court  made  the  rule  absolote  at  I 
this  sum.  But  afterwards,  in  Trimity  term  ( J/<^  27th)  1847,  in  the  cm 
of  Regjina  t.  Coilins,  cause  was  shewn  against  quashing  this  last  mci 
tioned  resolution  and  order :  and,  it  appearing  that  the  material  point  hi 
not  been  fully  before  the  Court  in  the  case  reported  in  the  text,  but  tfai 
the  question  as  to  the  interest  of  the  Corporation  in  the  property  was  sd 
undecided  in  the  Chancery  proceedings,  the  Court  (Pattetom,  Wigkimt 
and  Erie  J%.),  aAer  hearing  WhUehunt  and  6r.  ^oyes  against  the  m) 
and  Sir  F,  JKelfy  and  MeUor  in  support  of  it,  directed  the  case  to  Stan 
o?er  till  the  determination  of  the  question  in  Chancery.  The  reeolatio 
and  order  for  the  payment  of  the  %L  were  not  defended.  In  TVinify  ten 
( 10th  June)  1848,  MeUor  moved  to  make  the  rule  for  quashing  the  oidi 
and  resolution  as  to  expenses  in  Chancery  absolute^  stating  that  the  Loi 
Chancellor  had  decided  against  the  claim  of  the  Corporation,  that  oodi 
of  this  motion  had  been  given  to  the  town  clerk,  and  that  no  counael  wi 
instructed  to  oppose  the  motion.  The  Court  (Lord  Denman  C.  J.,  A 
teson^  Wigktman  and  EHe  Js.)  said  that  no  further  statement  waa  ncce 
sary,  and  made  the  rule  absolute  in  the  first  instance,  with  costs. 
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Alexander  against  Williams.  Thursday, 

°  May  7th. 


Rule, 


THIS  action,  on  a  bill  of  exchanire,  was  tried  at  the  Since  the 
/  ^  '  General  I       , 

sittings  in  London  after  last  Michaelmas  terra,  Tnn,  4  Kic/., 
December  17th,  and  a  verdict  fonnd  for  the  plaintiff.  certiBes,  under 
The  Lord  Chief  Justice  certified  for  immediate  execu-  c,  1.  s.  2.,  for 
tion.  On  the  same  day  the  plaintiff  gave  notice  of  Jl^u"^*,*^"' 
taxing  costs;  and,  on  the  18th,  the  costs  were  taxed,  ^^""^^"'fnj 
judinnent  si^ed,  and  execution  issued  and  executed,  and  take  out 

^      '='  ^  ^  execution,  not 

The  attorneys  on  both  sides  attended  the  taxation.  A  only  without  a 
summons  was  taken  out,  calhng  on  the  plaintiff  to  shew  but  without 
cause  why  the  judgment  and  subsequent  proceedings 
should  not  be  set  aside  for  irregularity :  but  Coleridge  J., 
after  hearing  the  parties,  and  having  taken  time  for 
consideration,  declined  to  make  an  order.  Lusk,  in  last 
term,  obtained  a  rule  to  shew  cause  why  the  judgment 
and  all  subsequent  proceedings  thereon  should  not  be 
set  aside  for  irregularity  with  costs. 


Watson  now  shewed  cause  (a).  The  ground  of  mo- 
tion is,  that,  although  the  Judge  certified,  under  stat. 
1  JV.  4>.  c.  7*  5.  2.,  that  execution  ought  to  issue  forth- 
with, and  although  the  rule  for  judgment,  required 
by  that  clause,  is  dispensed  with  by  Reg.  Gen.  Trin* 
4  VicL  (i),  yet  the  plaintiff  was  bound  to  defer  issuing 
execution  for  four  days»  as  he  must  have  done  if  a  rule 
for  judgment  had  still  been  requisite.     But  the  plain 

(a)  Before  Lord  Denman  C.  J.  and  PaUaon  J.     Coleridge  J.  was  un- 
well;  Wightman  J.  in  the  Bail  Court  |   WiUiams  J.  at  GuildhalL 
(*)  1  Q.  B.  699. 
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Foiume  Fill,   meaning  of  the  rule  of  Court  is,  that  that  which  tlie 
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judgment  requires  shall  be  done  at  once.    Snoob  v. 
Alkxawdih     Smith  (a)  will  be  cited  on  the  other  side.     There,  the 
WiLUAMs.     Judge  having  certified  at  the  sittings   that  execution 
should  issue  forthwith,  counsel,  on  the  same  day,  moved, 
in  Banc,  for  leave  to  sign  judgment,  alleging  that,  if  it 
were  not  granted,  the  certificate  would  be  of  no  avsit, 
as  the  defendant's  goods  were  to  be  sold  on  the  fol- 
lowing day :  and  Tindal  C.  J.  said :  "  ITie  order  for 
speedy  execution  does  not  (though  the  rule  (or  judg- 
ment, which  was  a  four  day  rule,  is  no  longer  neces- 
sary —Reg.  Gen.  Hilary  Temij  2  Will.  4.  r.  67  (i)  )  de- 
prive the  defendant  of  his  right  to  come  within  the  foui 
days  and  ask  for  a  new  trial "  (c).     [Lord  Denman  C.  J 
That  is  not  inconsistent  with  the  plaintiflPs  signing  judg 
ment  and  issuing  execution.]     The  defendant  may  stil 
have  a  new  trial.     NichoUs  v.  Chambers  (d),  under  stal 
S  &  4  ^.  4'.  r.  42.  s.  18.,  sanctions  the  construction  acta 
upon  in  the  present  case.    The  defendant  here  attendee 
the  taxation  of  costs.      [Lord  Denman  C  J.     There  i 
not  much  in  that.] 

Lushf  contra.  At  common  law  it  was  necessary  t( 
enter  a  rule  for  judgment,  which  expired  in  four  day 
exclusive:  2  Tidd.  903  (9th  ed.).  Beg.  Gen.  Hii 
2  W.4s.  L  67.  {a)  dispensed  merely  with  the  rule ;  ii 
did  not  accelerate  the  judgment.  Stat.  1  W.  4.  c.  7.  «.  2« 
after  giving  the  Judge  power  to  certify  for  immediate 
execution,  adds :  '^  in  all  which  cases  a  rule  for  judgmeni 

(a)  7  Man.  f  G.  528. ;  S.C.6  Scott's  New  Rep.  S7S. 

(Jb)  SB.^Ad.  383. 

(c)  This  was  cited  from  8  Soottt  N.  B.  873.     See  7  Man.  j-  G.  588. 

((<)  1  Cro.  M.  ^  R.^5.    8.C.A  Ttfrwh.  836. 
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majf  he  given^  costs  taxed,  and  judgment  signed  forth-  Queen* s  Bendi. 

with^  and  execution  may  issue  forthwith,  or  afterwards,     ' 

nccording  to  the  terms  of  such  certificate,  on  any  day  Aimxawdw 
in  vacation  or  term."  This  obviously  puts  a  plaintiff  Williams. 
trying  at  the  assizes  in  the  same  position  as  if  he  had 
tried  in  term,  and  in  effect  makes  the  distringas  re- 
^rnable  forthwith  instead  of  on  the  first  day  of  the 
ensuing  term.  It  authorizes  ,the  proceedings  towards 
judgment  to  be  taken  at  once,  but  does  not  otherwise 
interfere  with  the  existing  practice :  and  it  was  decided, 
in  The  Governors  of  the  Poor  of  Exeter  v.  Sivell  (a), 
that  Reg.  Gen.  Hit.  2  fV.  4.  I.  67  {h)  applied  only  to 
cases  where  judgment  was  signed  afler  the  return  of  the 
distringas,  and  that  in  a  case  of  certificate  at  the  assizes 
for  speedy  execution  a  rule  for  judgment  must  still  be 
given  in  this  Court.  Then,  by  Reg.  Gen.  Trin.  4?  Vict.{c)j 
**  It  is  ordered  that,  where  judgment  is  signed  by  virtue 
of  a  Judge's  certificate  given  pursuant  to  the  act  I  W.  4>. 
r.  7«  s.  2..  such  judgment  may  be  signed  without  any 
TuU  for  judgments  That  only  dispenses  with  the  rule ; 
and  the  four  days  must  still  be  given.  Any  other  con- 
struction would  place  a  plaintiff  who  tries  out  of  term 
in  a  better  situation  than  one  who  tries  in  term,  and, 
instead  of  assimilating,  would  vary  the  practice  in, the 
two  cases.  In  Snooks  v.  Smith  (rf)  Tindal  C.  J.  evi- 
dently thought  that  execution  could  not  at  any  rate 
issue  within  the  four  days. 

The  Cotirt  took  time  to  confer  with  the  other  Judges. 

Cur.  adv.  vult. 

(a)  7  Dowl  P.  a  624.  (6)  S  B.  ^  Ad,  38S. 

(c)  1  Q.  B.  699. 

(d)  7  M^,  ^  G.  528.,  S.  C,  8  ScoWs  New  Rep.  273. 
VOL.  VIII.    N.  S.  3  2 
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ber  husband.   He  also  objected  that  do  demand  of  posses-  Queai'M  Bench. 

sion  had  been  made  before  Daiy's  demise.  [^fFigktman  J. 

I  think  that  point  was  not  made  at  the  trial.]     A  rule      ^hTamrn 
nisi  was  granted ;  the  case  not  to  be  set  down  in  the 
New  Trial  paper. 

Peta^dorff  now  shewed  cause  (a).  The  defendant 
raised  this  objection  too  late,  after  having  entered  into 
the  common  consent  rule,  by  which  she  admitted 
herself  to  be  tenant  and  undertook  to  appear  and 
plead  Not  Guilty.  If  a  motion  had  been  made  be- 
fore trial,  the  Court  might  have  modified  the  con- 
sent rule ;  and  then  the  defendant  might  have  pleaded 
specially,  as  was  done  in  ejectione  Jirma  in  Peytoe^s 
Case  (b) J  and  in  ejectment  in  PhiUps  v.  Bury{c)y  or 
as  in  cases  where  the  defendant  in  ejectment  has  been 
allowed  to  plead  in  abatement.  A  woman  sued  in 
trespass  or  case,  and  pleading  Not  guilty,  could  not 
allege  that  she  was  the  wife  of  the  plaintiff.  But, 
farther,  in  an  action  of  ejectment  it  is  not,  correctly 
speaking,  the  lessor  of  the  plaintiff  who  sues ;  John 
Doe  is  the  plaintiff:  and  on  this  ground  it  has  been 
held  that,  in  such  an  action,  lessors  of  plaintiff  by 
ieveral  demises  could  not  be  heard  by  separate 
counsel ;  Doe  dem.  Fox  v.  Bromley  (d).  The  general 
proposition,  that  a  husband  cannot  bring  an  action 
against  his  wife,  need  not  be  questioned :  but  the  wife 
may,  under  particular  circumstances,  appear  in  an  ac- 
tion in  a  character  substantially  distinct  from  that  of 
ber  husband ;  and  in  such  cases  it  has  been  held  that 

(a)  Before  Lord  Denman  C.  J.  and  Patteson  J.     See  p.  931,  note  (a) 

(6)  9  Hep,  77  6.  (c)  CartK  ISa 

(ji)  6  DowL  j  R,  292.  294. 
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Foiume  VIIT.    Steps  in  the  cause  may  be  taken  against  her,  for  his 

•        security ;  as  where  the  wife  has  sued  in  her  husband's 

Doi  dem.      name,  and  terms  have  been  imposed  for  his  indemni- 

Y-  fication  ;  Morgan  v.  Thomas  {a)y  Harrison  v.  Altnond{b), 

Then,  the  only  question  in  an  ejectment*  being  whether 

the  lessor  of  the  plaintiiF  has  title,  a  lessor  claiming 

under  the  husband  must  have  title  as  against  the  wife. 


Bramuoellj  contrft.     It  is  no  answer  to  this  motico 
that  a  summary  application  might  have  been  made  to 
alter  the  consent  rule.     A  motion  for  a  new  trial  is  the 
substitute  for  a  bill  of  exceptions ;  and  a  bill  of  excep- 
tions could  not  have  been  defeated  by  alleging  that  the 
Court  might  have  been  called  upon  at  an  earlier  period 
to  amend  the  consent  rule.     According  to  the  argument 
for  the  plaintiff,  any  married  woman  living  on  the  pre- 
mises of  her   husband   would    be  legally  liable  to  an 
ejectment  at  his   suit.     It  is   true   that  John  Doe  is, 
notninally,  the  plaintiiF;  but  to  this,  as  to  other  fictions 
of  law,  the  maxim  must  be  applied  *^  that  no  fiction 
shall  extend  to  work  an  injury;  its  proper  operation 
being   to   prevent  a   mischief,    or   remedy   an   incon- 
venience, that  might  result  from  the  general   rule  ol 
law.     So  true  it  is,  that  in  Jictione  juris  semper  sub- 
sistit  aquitasJ'     S  Bla.  Com.  43.     And  the  real  sup- 
position in  an  ejectment  is  that  the  defendant  is  a  tres- 
passer as  against  the  lessor  of  the  plaintiff.     The  wife, 
here,  who  came  upon  the  premises  to  reside  with  her 
husband,   could  not  be   a  trespasser  as   against  him, 
though  she  continued  there  against  his  will.    She  might 
be  a  wrongdoer  in  a  moral  point  of  view,  as  by  disobe- 
dience ;  but  she  was  guilty  of  no  act  for  which  the  law 

(a)  2  Cro.  §•  Af.  388.  (6)  4  Dowf.  P.  C.  321. 
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provides  a  remed}'.    In  Rex  v.  Smyth  (a)  Lord  TetUerden  aueetCt  Bench, 

was  inclined  to  think  that  a  wife,  coming  upon  her  hus-  ' 

band's  premises  "  with  strong  hand, "  might  "  be  in-      l^«  *^**"- 
dictable  for  a  forcible  entry,  which  proceeds  on  the  ▼• 

breach  of  the  public  peace ; "  but  he  said  that  ^'  a  wife 
certainly  cannot  commit  a  trespass  on  the  property  of 
her  husband."  In  a  case  like  this,  the  wife's  possession 
is  not  unlawful,  but  for  the  lease  to  John  Doe :  and,  if. 
he  is  to  be  treated  as  a  real  person  for  the  purpose  of 
constituting  this  illegality,  it  is  requisite,  as  in  the  case 
of  other  real  persons,  that  he  should  have  demanded 
possession,  or  in  some  other  manner  determined  tiie 
defendant's  holding;  and,  for  want  of  such  demand 
or  other  proceeding,  the  action  must  fail ;  Right  v. 
Beard  (i).  Doe  dem.  Newby  v.  Jackson  (c). 

Ctir.  adv.  vult. 

Lord  Denman  C.  J.,  in  the  ensuing  vacation  {May 
11th),  delivered  the  judgment  of  the  Court. 

A  motion  was  made  for  a  new  trial,  on  the  ground 
that  the  verdict  obtained  for  the  plaintiiF  could  not  be 
maintained  because  it  was  proved  at  the  trial  that  the 
defendant  was  the  wife  of  one  of  the  lessors  of  the 
plaintiff.  , 

We  do  not  see  how  this  defendant  can  avoid  the 
effect  of  the  consent  rule,  which  puts  in  issue  nothing 
but  her  title.  It  is  said  that  there  is  such  common 
interest  of  husband  and  wife  in  his  property  that  she 
cannot  by  law  be  guilty  of  a  trespass  upon  it.  We 
cannot  accede   to   this   doctrine,  as   applicable  to   an 

(o)  1  M.  4-  Rob.  155.  (6)  J  3  Bast,  2ia 

(c)  I  B,^a  448. 
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Pleas.     1.  Except  as  to  ISOO/.,  Nunquam   indebi-  Qyeen*t  Bench. 
tatus.     Issue  thereon.     2,  Except  as  before,  payment.  ' 


Replication  traversing  the  payment.    Issue  thereon.     3.        P^wom 
Except  as  befbre,  a  set-off.     Replication  denying  that      i^^*"^'!. 
plaintiff  was  indebted.    Issue  thereon.    4.  As  to  1300/.,  Enolavd  lUii- 

_,  1.11         1   .     .«.  1  ^■y  Company. 

payment  into  (Jourt,  which  the  plaintiff  accepted. 

Oo  the  trial,  at  the  Yorkshire  Summer  Assizes,  1842,  ^ 

it  was  ordered  by  the  Court  that  there  should  be  a 
▼erdict  for  the  plaintiff  for  250,000/.  debt.  Is.  damages, 
and  40s.  costSi  subject  to  the  award  of  a  barrister,  *'  to 
whom  all  matters  in  difference  in  this  cause  be,  and  the 
same  are  hereby,  referred ; "  *^  and  that,  if  the  said  ar- 
bitrator shall  so  order,  a  verdict  for  the  plaintiff,  or  a 
nonsuit,  or  verdict  for  the  defendant,  shall  be  entered,  as 
he  shall  direct."  '^  And  it  is  also  ordered,  by  and  with 
such  consent  as  aforesaid,  that  the  said  arbitrator  shall 
state,  on  the  face  of  his  award,  such  points  of  law,  for 
the  opinion  and  decision  of  the  Court  of  Queen's  Bench 
thereon,  as  either  of  the  said  parties  may  raise  and  re- 
quire him  so  to  state." 

The  arbitrator  made  his  award,  which  he  stated  that 
he  did  thereby  make  and  publish,  and  to  which  it 
was  therein  stated  that  he  set  his  hand  on  the  13th 
November^  1844.  He  awarded  as  follows.  -^  I  do 
award  that,  unless  the  Court  of  Queen's  Bench  shall 
otherwise  order,  the  verdict  already  entered  for  the 
plaintiff  in  this  cause  shall  stand ;  but  that  the  same 
shall  be  reduced  to  432/.  6s.  9d.  debt,  and  Is,  damages,  and 
405.  costs.  And  I  determine  for  the  plaintiff  every  issue 
jcnned  in  tliis  cause."  **  And,  whereas  I  have  been  re- 
quired by  the  plaintiff  and  the  defendants,  respectively, 
according  to  the  provision  in  that  behalf  contained  in 
the  above  mentioned  order,  to  state  certain  points  of 

3Q  4 
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Volume  viiL  law  for  the  opinion  of  the  said  Court  of  Queen*s  Bench, 

'  I  do  now  proceed  to  state  all  such  of  the  said  points  of 

Paxtom  Ij^^  j^g  ^|jg  evidence  before  me  is  capable  of  raising,  in 

Great  manner  following,  that  is  to  say :  The  first  point  which  I 

England  lUiU  am  required  by  the  defendants  to  raise  is  &c/*    The 

way  Company. 

award  then  set  out  the  several  points  raised  by  the 
parties  on  each  side,  and  found  facts  as  to  each :  and  it 
concluded  as  follows,  **  And  I  do  further  award  that, 
if  the  Court  shall  l>e  of  opinion  that  any  of  the  items 
which  I  have  admitted  to  the  credit  of  the  said  plaintiff 
or  the  said  defendants,  respectively,  ought  to  be  dis* 
allowed,  or  that  any  of  the  items  which  I  have  disal- 
lowed to  the  plaintiff  and  the  defendants,  respectively, 
ought  to  be  admitted,  and  if  the  balance  resulting  frooi 
such  corrected  items  in  favour  of  the  plaintiff  shall 
exceed,  or  shall,  save  as  after  mentioned,  fall  short  of 
the  sum  of  432/.  6s.  9^.,  at  which  sum  I  have  assessed  tlie 
debt  due  to  the  plaintiff  as  aforesaid,  then  I  do  award 
that  the  verdict  already  entered  for  the  ^plaintiff  shall 
stand;  but  that  the  same  shall  be  reduced  to  such 
amount  of  debt  as,  in  the  opinion  of  the  Court,  shall 
be  due  to  the  plaintiff,  with  15.  damages,  instead  of  the 
amount  of  debt  which  I  have  awarded.  But,  if  the 
Court  shall  be  of  opinion,  upon  the  point  first  raised, 
that  this  action  is  not  maintainable  for  more  than  the 
sum  paid  into  Court,  or  if  the  balance  adjudged  to  be 
due  to  the  plaintiff  upon  such  corrected  items  shall  be 
reduced  by  a  sum  larger  than  or  equal  to  the  said  sum 
of  432/.  6s.  9//.,  then  I  do  award  that  the  general  verdict 
entered  for  the  plaintiff  shall  be  set  aside,  and  that  a 
verdict  shall  be  entered  for  the  plaintiff  on  the  first  and 
for  the  defendants  on  the  second  and  third  issues.  In 
witness  ^  &c» 
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On  14th  January  1845,  the  order  of  reference  was,   QMeefC»  Bench. 

according  to  a  provision  therein  entered,  made  a  rule  of \ 

Court:  and,  on  the   following  day,  Kellif  obtained   a        Paxton 
rule  callinfi:  on  the  plaintiff  to  shew  cause.  Great 

^  ^  ^  North  of 

Why   the   award  should  not  be  set  aside,   on  the  Ewclakd  Rail. 

.  way  Company. 

grounds:  1.  That  the  arbitrator  has  not  sufficiently 
raised  upon  the  award  the  several  questions  he  was  re- 
quested to  raise  by  the  respective  parties.  2.  That  the 
award  is  inconsistent  in  awarding  that  the  verdict  is  to 
be  entered  for  the  plaintiff  on  the  first  issue,  notwith« 
standing  the  Court  may  be  of  opinion  that  the  action 
is  not  maintainable  for  more  than  the  money  paid  into 
Court. 

Or  why  the  verdict  for  the  plaintiff  should  not  be 
set  aside,  and  a  verdict  entered  for  the  defendants  on 
the  second  and  third  issues,  on  the  ground  that  it  ap- 
pears by  the  award  &c.  (relying  on  points  specially 
raised  in  the  award). 

Or  why  the  verdict  should  not  be  entered  for  the 
defendants  on  all  the  issues,  or  on  the  second  and  third 
issues,  on  the  ground  that  the  action,  being  in  debt  on 
the  indebitatus  counts,  was  not  maintainable  for  more 
than  the  money  paid  into  Court,  because  &c.  (relying 
on  a  point  specially  raised  in  the  award). 

In  support  of  this  rule,  the  attorney  for  the  defend- 
ants made  affidavit  that  the  award  ^*  was  not  published 
until  the  18th  day  of  November  last"  (1845),  "and 
that  neither  the  said  defendants  nor  this  deponent,  as 
their  attorney,  received  any  notification  of  such  publi- 
cation until  the  16th  day  of  the  same  month  of  Novem- 
ber?* "  That  there  was  a  meeting  of  the  .  board  of 
directors  of  the  said  Company,  who  manage  the  con- 
cerns thereof,  on  the   12th  day  of  the  said  month  of 
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Foiume  viiL    NofvembeTi  but  no  other  meeting  of  the  said  board  of 

' directors  took  place   until  the  26th  day  of  the  same 

Paxtok        nionth  of  November ;  by  reason  whereof  this  deponent 
Grkat        ^Qg  j^Q^  ^{^jg  ^Q  obtain  the  consent  of  the  said  board  to 

NoaTU  of . 

Ehclakd  Rail-  take  up  the  said  award."     And  "  that  the  said  award 

way  Company. 

was  subsequently  taken  up  by  the  above  named  plain- 
tiff; and  the  above  named  defendants  could  not  be 
prepared  to  move  this  Honourable  Court  in  the  matter 
of  the  said  award  during  last  Michaelmas  term.** 


Martin^  Granger  and  Rew  now  shewed  cause.  The 
application  is  too  late.  Where  a  reference  is,  not  only 
of  the  cause,  but  of  all  matters  in  difference,  the  Court 
follows  the  limitation  of  time  given,  by  stat.  9  &  10  W,%* 
c.  15.  5.  2.,  in  the  case  of  an  award  under  a  submission 
by  rule  of  Court,  and  allows  the  whole  term  next  after 
the  publication  of  the  award  for  the  application.  That 
is  the  rule  laid  down  in  Aliening  v.  Proudlock  {a).  But 
Coleridge  J.  distinguished  that  case  from  one  like  the 
present,  where  the  reference  is  of  the  cause  only ;  and 
he  admitted  that  in  the  latter  case  the  rule  would  be  as 
in  the  case  of  a  verdict,  and  the  application  must  be 
within  four  days.  The  same  view  was  adopted  by 
Liiiledale  and  Coleridge  Js.  in  Hayaxird  v.  Phillips  (b\ 
and  by  this  Court  in  Moore  v.  Btdlin  (c).  The  law  has 
been  considered  to  be  so  ever  since,  and  is  laid  dovm 
accordingly  in  Lushes  Practice  861,  and  2  Chiltys  Arch- 
boldy  1503  (8th  edition).  If  the  Court  would  exercise 
a  discretion,  still  no  facts  are  shewn  here  to  justify 
a  departure  from  the  ordinary  rule. 


(a)  4  Dowl.  p.  C.  54.  (6)  eA,^E,\\% 

(c)  7  A.^  E,  59.-.  J99. 
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Sir  F.  Kelly^  Solicitor  General,  and  Joseph  Addhon^    Queen*t  Bench, 

contra.     The  rule  contended  for  on  the  other  side  has ' 

never  been  expressly  decided   upon:    the  authorities        P^xton 

cited  contain  merely  extrajudicial  dicta,  the  actual  de-         Grsat 

.  .  ^<>»™  o^ 

cisions  having  been  in  cases  where  a  longer  time  was  Emolavd  Rail- 
way Companjr. 
allowed.     In  cases  under  stat.  9  &  10  JV.S,c.  15.  5.  2. 

the  Court  is  of  course  limited  to  the  time  there  allowed. 
Bat  here  the  case  is  like  that  of  a  verdict;  and  the 
Court  is  not,  any  more  than  on  motions  for  a  new  trial, 
bound  to  any  rule;  though  the  discretion  is  indeed 
usually  exercised,  as  to  motions  for  new  trials,  by  re- 
quiring the  motion  to  be  made  in  four  days.  [Lord 
Denman  C.  J.  We  go  farther  than  that :  we  generally 
hold  ourselves  bound  not  to  receive  a  motion  for  a  new 
trial  after  the  four  days  unless  something  equivalent  to 
a  motion  has  taken  place  within  the  four  days.]  If  such 
a  practice  be  applied  to  awards,  the  rule  will  in  reality 
be  stricter  than  in  the  case  of  a  verdict:  for,  where 
an  award  is  published  in  term  time,  only  four  days  will 
be  allowed,  whereas,  if  a  verdict  be  given  in  term 
time,  four  days  are  allowed  from  the  return  of  the  dis- 
tringas. Further,  the  objection  to  the  award  arises 
here  on  the  face  of  it :  and,  in  that  respect,  it  would 
seem,  from  the  language  of  Littledale  J.  in  Mortin  v. 
Burge{a)i  that  a  distinction  is  recognised  in  practice. 
But,  again,  this  is  not  the  case  of  substituting  the 
arbitrator  for  a  jury :  and  therefore  the  Court  will,  as 
in  Macarthur  v.  Campbell  {b\  adopt  the  rule  of  stat. 
9  &  10  IV.  3.  c.  15.  5.  2.  Here  the  arbitrator  had  to 
state  facts  for  the  opinion  of  the  Court,  and  did  state 
them :  the  award  was  therefore  conditional  only,  and 

(a)  AA,^  E.  973,  974.  {h)  5  B  ^  Ad.  518. 
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rdume  viiL  not  complete  before  the  judgment  of  the  Court  on  the 

1846.    ^  fj^^^  stated  should  l)e  given.     IPaiteson  J.    Anderson  y. 

Paxton  Fuller  {a)  is  an  express  decision  that  the  circumstaoce 

Great  qF  an  award  being  subject  to  the  opinion  of  the  Court 

North  of  &  J  r 

EsoLAHD  Rail-  makes  no  difTerence,  and  that  the  time  is  still  to  be 
reckoned  from  the  publication  of  the  arbitrator's  award] 
There  is  this  difference,  that  the  plaintiff  here  could 
not  have  signed  judgment  without  applying  to  the 
Court,  as  he  might  have  done  in  the  case  of  an  un- 
conditional award  (b).  IPaiteson  J.  The  award  is  for 
the  plaintiff  in  the  first  instance :  you  do  not  apply, 
in  time,  to  get  rid  of  it.  Lord  Denman  C.  J.  You 
are  begging  the  question.  The  plaintiff  would  insist 
upon  entering  up  judgment  in  default  of  an  applicaticm 
from  you.]  The  defendant  had  no  notice  of  the  award 
till  the  day  afler  its  publication.  There  was  not  time 
to  procure  the  necessary  affidavits  in  the  four  days: 
and,  besides,  the  authority  of  the  directors  could  not 
be  obtained. 

Lord  Denman  C.  J.  It  is  quite  clear  that  there 
must  be  some  rule  of  limitation :  and  the  rule  for  which 
the  plaintiff  contends  is  part  of  the  known  practice  of 
the  Court.  From  1835,  when  my  brother  Coleridge 
recognized  the  general  rule  (c),  to  the  present  time,  it 
has  always  been  taken  for  granted.  Then  Anderson  v. 
Fuller  {a)  is  an  express  decision  that  the  time  runs,  in 

(a)  4  M,^  W.  470. 

(6)  See  L^  v.  Ungard,  1  Eatt,  401. ;  Borrowdale  v.  Uitckencrt  3  A  f- 
P.  244.  In  the  present  case,  a  rule  Nisi  had  been  in  fact  obtained,  on 
behair  of  the  plaintiff,  by  Rev  (on  the  same  daj  as  that  on  which  the  niic 
for  tlie  defendants  was  obtained),  to  enter  all  the  issues  for  the  pltia- 
tiff  for  a  sum  including  certain  items  claimed  bj  him,  but  disallowed  br 
the  arbitrator,  as  appeared  by  the  award, 
(c)  AUenby  t.  Proudlodk,  4  Dowl.  P.  C,  54. 
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such  a  case  as  this,  from  the  publication  of  the  award.    Queen*t  Bunch, 


1846. 


That  case  has  not  been  distinguished  from  the  present. 

Mr.  Addison  treats  this  as  if  it  were  a  special  case  and        Paxt«»k 

Dot  a  perfect  award ;  and  he  contends  that  there  could         Great 

i  .    J  .  North  of 

be  no  judgment  entered  without  an  application  to  the  Enuland  Rail- 
way Company. 


Court.  But  could  there  not?  That  argument  would 
be  as  good  ten  years  hence  as  now.  What  does  the 
arbitrator  direct?  A  verdict  for  the  plaintiff,  though 
the  subsequent  part  of  the  award  gives  an  opportunity 
of  altering  it.  As  to  the  difficulty  of  obtaining  affidavits 
in  time,  the  same  argument  might  be  urged  in  the  case 
of  a  motion  for  a  new  trial.  I  would  add,  that  we  should 
not  reckon  the  time  from  what  is  sometimes  called  the 
publication  of  the  award,  unless  the  parties  have  actual 
notice  that  the  award  is  made.  That  was  the  view 
adopted  in  Macarthur  v.  Campbell  {a) :  and,  so  under- 
stood, I  think  the  general  rule  a  very  reasonable  one. 

Patpeson  J.  Anderson  v.  Ftdler  (J)  shews  that,  when 
die  verdict  is  to  stand  unless  the  Court  otherwise  order, 
an  application  to  the  Court  to  order  the  verdict  to  be 
altered  is  like  a  motion  to  set  the  award  aside.  Whose 
business  is  it  to  make  the  application  ?  Not  that  of  the 
party  in  whose  favour  it  is  made.  It  is  clear  that,  on 
this  award,  the  plaintiff  might  enter  his  judgment  for 
the  sum  awarded  unless  some  step  were  taken,  which 
step  therefore  must  be  taken  by  the  defendant ;  and,  as 
the  Court  of  Exchequer  held  in  Anderson  v.  Fuller  (i), 
that  step  must  be  in  the  nature  of  a  motion  to  set  aside 
the  award.  Then  comes  the  question,  how  much  time 
is  to  be  allowed  for  such  a  motion.     The  distinction  is, 

(a)  5  B.^  Ad,  518.  (6)  4  M.  f  W.  470. 
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be  exhibited  against  him  to  shew  by  what  authority  he  (hteeiCs  Bench, 

claimed  to  be  Master  of  the  Hospital  and  Free  School ][__ 

of  Sir  John  Port,  knight,  in  EtxffoU  and  SqOon  (other-  Th«  Q"««» 
wise  Beppifigdon\  of  the  foundation  of  the  said  Sir  John  Mooslet. 
Port^  knight :  upon  the  grounds,  that  he  was  not  duly 
elected  or  appointed  Master,  that  his  appointment  was 
improperly  obtained,  and  on  other  grounds  (stated  in 
the  rule)  setting  forth  objections  to  the  appointment 
more  specifically. 

The  only  affidavits  bearing  upon  the  point  decided 
by  the  Court  explained  the  constitution  of  the  school 
and  the  nature  of  the  office  of  Master.  The  material 
parts  of  these  (which  were  among  the  affidavits  filed  in 
support  of  the  rule)  were  in  substance  as  follows. 

Sir  John  Port  of  Etwall  in  the  county  oi  Derby ^  knight, 
by  his  will,  dated  9th  March  1556,  directed  that  six  of 
the  poorest  of  Etwall  parish  should  have  weekly  for  ever 
twenty  pence  a  piece,  besides  lodging  in  an  almshouse  to 
be  built  near  the  churchyard  of  Etxvallj  and  that  the 
money  so  to  be  paid  to  the  poor  aforesaid  should  be  re- 
ceived out  of  the  lands  and  tenements  thereinafter  men- 
tioned :  and  the  testator  devised  various  estates  to  trus- 
tees upon  condition  to  find  a  person  qualified  as  in  the 
will  mentioned,  freely  to  keep  a  grammar  school  in 
JSiwall  aforesaid,  or  Repton  in  the  said  county ;  and  he 
gave  directions  concerning  the  master  and  usher  and 
their  salaries ;  also  concerning  the  rule  of  tlie  said  school 
mnd  the  putting  in  of  the  said  schoolmaster  and  usher. 

By  charter,  dated  12th  June^  19  Ja.  1,  after  reciting 
(inter  alia)  that,  in  accomplishment  of  some  part  of  the 
said  will^  a  hospital  had  been  built  at  Etwall^  in  which 
six  poor  people  had  for  many  years  been  maintained 
and  relieved,  and  that  a  free  school  had  been  built  at 
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Voiume  Fill.   Repton :  it  was  granted  that  for  ever  thereafter  ther 

'___  should  be  within  the  said  parish  of  Etuoall  one  hospita 

The  QuEEM  f^j.  ^i^g  maintenance  of  poor  people,  and  within  the  parbl 
MousLBT.  q(  Repton  one  free  grammar  school,  which  were  to  b 
called  the  Hospital  &c.  (as  recited  in  the  rule^  supra) 
and  the  said  hospital  and  school  were  to  consist  of  on 
master,  one  schoolmaster,  two  ushers,  twelve  poor  men 
and  four  poor  scholars ;  and  they  and  their  successor 
were  constituted  one  body  corporate  and  politic  in  dee 
and  in  name  by  the  name  of  Master,  schoolmaster 
ushers,  poor  men,  and  poor  scholars  of  the  Hospital  ani 
free  school  of  Sir  John  Forty  knight,  in  EtwaU  and  Rep 
tonf  alias  Reppingdon^  of  the  foundation  of  the  said  Si 
John  Port:  and,  in  order  that  the  revenues  of  tin 
charity  might  be  carefully  disposed,  it  was  by  the  saic 
charter  ordained  that  there  should  be  one  or  nion 
governors  of  the  hospital  and  school,  who  should  have 
power  to  correct  and  reform  such  abuses  as  should 
happen  in  the  said  master,  schoolmaster,  ushers,  poor 
men,  and  poor  scholars  [in  the  governing,  ordering,  and 
disposing  of  themselves,  or  of  their  lands,  tenements,  or 
revenues,  according  to  the  ordinances  thereunto  annexed, 
and  such  other  constitutions  as  should  thereinafter  be 
made  (a)],  and  to  make  laws  for  the  wdl  governing  of  the 
said  master  &c  and  poor  scholars,  and  of  their  lands, 
tenements,  hereditaments,  goods  and  chattels.  And  it 
was  ordained  that,  after  the  decease  of  Sir  John  Harpwr, 
knight  (who  was  thereby  appointed  the  first  and  then 
present  governor  and  superintendent  of  the  said  hospital 
and  free  school),   Henry   Earl  of  Huntingdon,   Philip 

(a)  The  words  between  brackets  are  io  the  charter,  as  recited  in  the 
preamble  of  the  act,  5  G.  4.  c  38.  (Private),  after  mentioned,  but  were 
not  given  in  tlic  affidavit. 


IX.  VICTORIA.  949 

Lord  Stanhope^  and  Sir  Thomas  Gerard^  and  llieir  several    Qu<?^'«  Bench. 

heirs  for  ever,  should  be  governors  and  superintendents ' 

of  the  said  hospital  and  school,  with  power  for  them  and  The  Qoe«ii 
their  several  heirs,  or  the  greater  number  of  them  (after  Mouslit. 
the  decease  of  the  said  Sir  John  Harpur)^  to  elect,  nomi- 
nate and  appoint  any  fit  person  or  persons  to  be  master 
of  the  said  hospital,  and  schoolmaster  and  ushers  of  the 
said  school.  [Among  the  ordinances  annexed  to  the 
charter  was  the  following  {a) :  '^  That  the  Master  of  the 
said  hospital  should  be  a  Master  of  Arts  at  least  of  one 
of  the  universities  of  Oxford  or  Cambridge^  and  a  preacher 
of  Ood's  holy  word  ;  that  the  said  master  should  preach 
every  Sunday  once  in  the  parish  church  of  Etwall  afore- 
said "  (except  he  should  procure  an  able  person  to  preach 
in  his  stead),  "  and  that  he  should  twice  every  day  in  the 
week  say  common  prayers  in  the  said  church  "  "  to  the 
said  poor  and  others  that  would  hear  the  same."] 

By  an  act  of  parliament  passed  &c.  (5  G.  4.  c.  38., 
Private),  for  regulating  the  said  hospital  and  free  school, 
entitled  *'  An  act  to  empower  the  governors  and  cor- 
poration of  Etwall  hospital  and  Repton  free  school,  in 
the  county  of  Dethy^  to  extend  and  increase  the  objects 
of  that  charity,  and  to  make  sales,  and  for  other  pur- 
poses therein  mentioned ; "  it  was  amongst  other  things 
recited  that  Francis  Rawdon  Marquis  oiHastings^  George 
Earl  of  Chesterfield  (an  infant  of  the  age  of  19  years  or 
thereabouts),  and  Sir  William  Gerard^  Bart.,  were  the 
respective  heirs  at  law  of  the  said  Henry  Earl  of  Hunting- 
dcn^  Philip  Lord  Stanhope^  and  Sir  Thomas  Gerard^ 
Bart,  named  in  the  said  charter,  and,  as  such,  were  the 
hereditary  and  acting  governors  of  the  said  hospital  and 

(a)  This  is  recited  in  the  preamble  of  the  after  mentioned  act,  5  G,  4. 
c  SB.,  at  one  of  the  ordinances  so  annexed ;  but  it  was  not  set  out  in  tho 
affidavits. 
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free  school.  And  it  was  enacted  (sect.  19):  That  all 
the  affairs  and  concerns  of  the  Master,  schoolmaster, 
ushers,  poor  men,  and  poor  scholars,  of  the  said  hospital 
and  free  school,  and  their  successors,  and  all  matters 
and  things  relating  to  their  possessions  and  revenues, 
shall,  without  prejudice  to  the  powers  and  privileges  of 
the  governors  for  the  time  being  of  the  said  hospital 
and  free  school,  be  from  time  to  time  managed,  trans- 
acted and  conducted  at  a  general  meeting  to  be  called 
the  Court  of  Managers,  the  members  whereof  shall  con- 
sist of  the  Master,  schoolmaster  and  ushei*s  for  the  time 
being  of  the  said  hospital  and  free  school,  and  the 
three  ancientest  poor  men  for  the  time  being  of  the  said 
hospital,  and  the  Court  of  Managers  shall  be  held  at 
Repton  otherwise  Reppingdon  aforesaid,  and  shall  be 
called  at  any  time  by  the  master  for  the  time  being  of 
the  said  hospital,  he  giving  seven  days  notice  &C.,  and 
such  of  the  members  of  the  said  Court  as  shall  be  as- 
sembled at  any  one  Court,  or  the  major  part  of  them  so 
assembled,  shall  be  competent  to  transact  all  the  business 
for  the  transaction  of  which  such  Court  shall  be  called. 
Sect.  20  enacts  that,  in  case  any  heir  of  the  Earl  of 
Huntingdon^  Lord  Stanhope  or  Sir  71  Gerard  shall  be  a 
minor  or  under  legal  disability,  the  guardian,  husband 
&c.  shall  act  as  governor  of  the  hospital  and  free  school, 
and  exercise  all  the  powers  of  a  governor  on  behalf  of 
such  minor  &c. 

The  case  was  argued  in  Hilary  and  Trimty  terms, 
1845(a). 

(o)  January  11th  and  May  23rd;  before  Paileson,  Coleridge  and 
WigfUman  Js.  Lord  Denman  C.  J.  took  no  pmrt  in  the  decision,  baring 
advised  in  the  case  when  at  the  bar.  Tlie  principal  question  argued  was 
whether  the  appointment  (made  in  July  1849)  was  valid,  haWog  been 
made  by  two  only  of  three  persons  entitled  to  appoint,  and  one  of  the 
two  baring  at  the  time  been  a  Roman  Catholic. 
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Kellyj  Clarke  Sent,  and  Peacock  shewed  cause.     This  QuseiCt  Bmch, 

is  not  an  office  for  which  an  information  in  the  nature  of  *___ 

a  quo  warranto  will  lie.  Neither  the  Crown  nor  the  '^®  Qumk 
public  is  interested  in  this  franchise,  if  it  be  a  franchise  Mooslkt. 
at  all.  There  is  merely  a  charitable  bequest  carried  out 
by  certain  machinery  regulated  by  a  charter  and  a  private 
act  of  parliament  Informations  under  stat.  9  Ann*  c.  20. 
s.  4.  issue  only  in  the  cases  enumerated  in  the  preamble 
to  sect.  1 :  and  this  office  cannot  be  said  to  fall  under 
the  head  of  *'  other  offices,  within  cities,  towns  corporate, 
boroughs  and  places."  The  cases  on  this  subject  are  col- 
lected in  2  Selw.  N.  P.  1 145  &c.  (10th  ed.)  (a).  In  Rex 
V.  Ogden  (i)  Bayley  J.  said :  "  There  is  no  instance  of  a 
quo  warranto  information  having  been  granted  by  leave 
of  the  Court  against  persons  for  usurping  a  franchise  of 
a  mere  private  nature,  not  connected  with  public  govern- 
ment" In  Rex  V.  Ramsden  (c)  and  Rex  v.  Hanley  (d) 
the  information  was  refused  in  the  case  of  offices  much 
more  nearly  public  than  this.  The  former  decision  over« 
rules  Rex  v.  Beedle(e),  where,  however,  there  was  a 
fair  ground  for  contending  that  the  office  was  public. 
In  Rex  V.  Tke  Master  and  Fellows  of  St.  Catherine's 
Hall{g)  this  Court  held  that  St.  Catherine's  HalLj  in 
the  University  of  Cambridge^  was  a  private  eleemosynary 
lay  foundation,  and  refused  a  mandamus  to  compel  the 
master  and  fellows  to  declare  a  vacancy  of  a  fellowship, 
on  the  ground  that  the  Crown  was  visitor,  and  the  juris- 
diction was  to  be  exercised  by  the  Great  Seal :  and  Lord 
Mansfield's  opinion,  in  Rex  v.  Gregory  (A),  was  treated 

(a)  P.  1157  &c  of  1  Ith  edition.  (6)  10  B,  ^  C.  230.  233. 

(c)  S  A,^E.  456.  id)  3ji.fE,  463.  note  (6). 

(e)  3A,^E.  467.  (g)  4  31  R,  233. 

(A)  4  r.  R,  240.  note  (a).  See  Ex  parte  fKtxmgham,  2  Kw.  jun.  609. 
617,  619;  The  AUomey- General  t.  The  Earl  of  Clarendon,  17  Fes.  491^ 
498,  9. 
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as  an  obiter  dictum.  Rex  v.  Shepherd  {a)y  where  an  in- 
formation was  refused  for  the  office  of  a  churchwarden, 
is  an  authority  against  the  rule.  In  Rex  v.  Bumsiead  [b) 
the  information  was  granted :  but  that  was  the  case  of 
a  city  company  exercising  municipal  powers.  Even  if 
the  information  lie,  this  is  not  a  case  where  the  Court, 
in  its  discretion,  would  exercise  the  power.  (As  to  this 
Rex  V.  Dawes  (c),  Rex  v.  Wardroper  (</),  Winchelsea 
Catises  (e),  Rex  v.  Parry  (g\  Rex  v.  Sargeni  (A),  were 
referred  to.) 


Sir  F,  Thesigery  Solicitor  General,  Whitehurst  and 
Gale^  contra.  This  is  a  case  in  which,  if  a  quo  warranto 
lies,  it  ought  to  be  granted.  [^Patteson  J.  The  main 
question  is,  whether  the  information  can  be  issued  in 
such  a  case.  We  should  hardly  decide  the  other  points 
at  this  stage.]  The  writ  ought  to  be  granted,  to  raise 
the  question  whether  it  lies  or  not,  which  the  prosecutor 
cannot  otherwise  try.  In  Rex  v.  Marsden  (/)  the  Court 
expressly  forebore  to  decide  whether  or  not  they  could 
grant  a  quo  warranto,  at  the  instance  of  a  private  relator, 
for  holding  a  market ;  and  they  gave  judgment  on  the 
ground  that  the  defendants  were  charged,  not  with 
holding  a  market,  but  with  encouraging  its  being  held 
The  passage  in  2  Selw.  N.  P.  1 145,  10th  ed.  (*)  tit.  Quo 
Warranto,  referred  to  on  the  other  side,  is  corrected  in 
Tancred  On  Quo  Warranto^  p.  14,  as  follows,  with  re- 
spect to   the   statement    that    "before  the   statute  of 


(a)  4  T,  R.  381. 
(c)  4  Bur,  2022. 
(c)  4  Bur,  1962. 
(A)  5  r.  R,  466. 


(6)  2  ^,  41-  Ad.  699. 
(rf;  4  Bur,  2024. 
{g)  6  A,^  E,H\0, 
(t)  S  Btttr,  18 IS. 


{k)  The  author,  in  this  edition,  p.  1146,  note  ig),  (and  in  p.  1158, 
note  (g),  of  the  1 1th  edition),  refers  to  the  passage  of  Mr.  Tancred'%  irork, 
here  cited. 
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Queen  Anne'*  (9  Ann.  c.  20. )f  "a  private  person  could   Qveen*t  Bench. 

not  interpose  in  quo  warranto.*'      "  This  statement  is _  ] 

made  by   the   learned   writer,  upon   the  authority   of     "^^  Qoiiw 
Lord  Mansfieidy  from  a  manuscript  report  of  the  R.       Mouslit. 
V.  Trelavmey  [a).     In  the  printed  report  in  Burrow^  the 
same   view  seems  to  have  been  taken  by  Mr.  Justice 
fVilmoL     The  -B.  v.   TTelawney[a)   came   before  the 
Court  in  HiL  5.  G.  3,  and  consequently  preceded  the 
discussion  on  this  subject  in  R.  v.  Marsden  (&),  and  R. 
V.  Breiony  and    another  (c) ;    by  which    it  is  probable 
that  Lord  Mansfield's  opinion  was  changed.     For,  in 
East,  term,  12  G.  3.,  the  R.  v.  Gregory  {d)  appears  to 
have  been  decided,  in  which  Lord  Mansfield  expressly 
asserts,  that  informations  were  exhibited  by  the  coroner 
before  the  9th  Anne.     The  records  of  the  Crown  office 
leave  no  room  to  doubt,  that  informations  were  filed  by 
the  coroner  anterior  to  that  statute,  even  in  cases  directly 
within  its  provisions  (e\  which  clearly  shows,  that  this 
latter  statute  did  not  first  introduce  these  informations, 
but  only  made  some  regulations  with  respect  to  the  pro- 
secution of  them"  (g).     The  discussions  as  to  a  relator's 
costs  on  quo  warranto,  in  such  cases  as  Rex  v.  Wallis  {h) 
and  Rex  v.  M'Kay{i\  would  have  been  supeifluous  if 
it  had  been  clearly  established  law  that  quo  warranto 
does  not  lie  at  ail,  at  the  instance  of  a  private  relator, 
in  a  case  not  within  stat  9  Ann.  c.  20.     Private  relators 
have  been  held  to  be  excluded,  in  cases  alle^\ed  to  fall 

(a)  Rex  T.    Trelawney,  8  Selw.  N.  P.  1146  (10th  ed);  5:  C  S  Burr. 
1615. 

(6)  S  Burr.  1812.  (c)  4  Burr,  2260. 

id)  4  r.  U.  240.note(a). 

(tf)  **  Such  as  mayor,  bailiff*,  capital  burgess :  the  records  are  of  the 
5tfa  of  Jnne.  2  Kyd,  on  Cor,  4 1 6.  <  Ex  informatione  Mr.  DeaUry,  '  " 

(g)  "  2  Kyd.  ib."*  (A)  5T.R.  375. 

(0  S  B.^  C,  64a 
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the  defendant  is  wrongfully  exercising  an  office  estab-  ^^«*«»'«  ^^nck. 

1846* 
lished  under  royal  charter,  and  is,  therefore,  usurping 

open  the  Crown.  In  Hex  v.  Gregory  (a),  where  the  ap-  *  homk 
plication  related  to  a  fellowship  in  Trinity  Hall,  Cam-  ^««'»"^- 
bridge^  Lord  Mansfield  clearly  was  of  opinion  that  the 
Court  might  have  granted  an  information  if  the  case 
had  required  it.  jELt  parte  Wrangham  (b)  does  not  con- 
flict with  that  decision :  the  Lord  Chancellor  there  held 
only  that,  under  the  circumstances  of  that  case,  the 
visitatorial  power  which  devolved  upon  the  Crown 
might  fitly,  in  point  of  expediency,  be  exercised  by  the 
Court  of  Chancery.  In  Rex  v.  The  Master  and  Fellows 
of  Si.  Catherines  Hall  (c)  the  Court  of  King's  Bench 
refused  to  interfere,  only  because  a  visitatorial  power 
had  devolved  upon  the  Crown,  which  this  Court  did 
not  think  it  proper  to  exercise.  [Patteson  J.  Have 
you  been  able  to  find  any  instance  of  a  quo  warranto 
for  the  purpose  of  trying  the  right  to  be  master  of  an 
hospital  ?]  In  Rex  v.  Attxvood  (d)  this  Court  was  of 
opinion  that  it  might  issue  to  try  the  right  to  be 
master  or  warden  of  a  company  in  the  city  of  London. 
In  Rex  V.  The  DiJce  of  Bedford  (e)  the  conservators  of 
the  Level  were  only  private  undertakers ;  yet  it  seems 
that  that  was  not  deemed  an  objection  to  the  quo  war- 
ranto issuing.  And  in  many  cases,  where  powers  of  the 
same  nature  are  exercised,  there  would  be  no  redress 
against  usurpation  if  the  Court  would  not  interfere  in  this 
way.  The  power  to  grant  quo  warranto  informations 
according  to  the  sound  discretion  of  the  Court  in  cases 


(a)  4  r.  R.  240.  note  (a).  (6)  2  Vet.  juD.  609. 

(c)  4  r.  R.  233.  (d)  4B.^  Ad.  481.  483. 

{e)  1  Barnard,  K.  B.  942.  273.  280. 
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Foiume  viii.    other  than  those  provided  for  by  the  statute  of  Anne  is 
impliedly  recognised  in  Rex  v.  Howell  (a)  and  directly  in 
Rex  V.  Highmore  (6).    There  may  be  no  instance  of  such 
an  information  granted  in  a  case  strictly  private :  but  it 
cannot  be  shewn  that  the  Court  has  ever  refused  so  to 
interfere  where  a  franchise  derived  from  the  Crown  has 
been  usurped  upon.     Nor  is  it  to  be  assumed  that  the 
office  in  this  case  is  strictly  private :  it  has  annexed  to  it 
one  public  function  at  least,  that  of  preaching  at  stated 
times  in  the  parish  church.     If  any  authorities  appear  to 
raise  a  doubt  as  to  the  remedy  by  quo  warranto  in- 
formation in  the  case  of  a  fair,  market  or  leet,  they  may 
be  reconciled  with  the  proposition  now  contended  for  by 
observing  that,  if  the  existence' of  the  franchise  be  alto- 
gether denied,  the  question  may  be  tried  by  an  action, 
and  quo  warranto  may  not  be  the  proper  remedy :  but 
it  is  otherwise  where  the  franchise  clearly  exists,  and  the 
question  is  only  whether  or  not  it  has  been  usurped. 
{^Patteson  J.     What  franchise  do  you  say  proceeds  from 
the  Crown  in  this  case?     Is  any  thing  established  here 
which  the  founder  might  not  have  settled  by  his  will, 
without  the  aid  of  the  Crown?]     The  charter  makes 
more  comprehensive  provisions  than  the  will,  and  ex- 
tends to  property  not  coniprised  in  it,  and  creates  a  cor- 
poration, which  the  will  could  not  have  done.     The  lan- 
guage of  the  Court  in  Rex  v.  Ogden  (c),  as  to  the  cases 
in   which  quo   warranto  informations  may  be  granted, 
is  explained  by  Rex  v.  fVhite  (rf),  and  by  2  Roll.  Rep. 
115(f)  cited  in  Com.  Dig.  Qtio  Warranto  (C  3.),  where 
it  is  said  that,  ^'  if  an  information  be  for  using  a  fran- 


(a)  Co.  JT.  B.  Temp.  Hard.  247.  (&)  5  B,  ^  Aid.  771. 

(c>  10  B.  i  C.  230.  (rf)  5  /f.  ^f  jB.  613. 

(«?)  Le  Boy  v.  Cusackcy  2 RoU,  Rq).  IIS.  115. 
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chise  by  a  corporation,  it  ought  to  be  against  the  cor-  Queen*t  Bench. 

poration."     "  If  for  usurping  to  be  a  corporation,  it  !__ 

ought  to  be  against  the  particular  persons."  ^*  Qonw 

Ciir.  adv.  vuU.      Mowlet. 


Patteson  J.,  in  this  term  {May  4th),  delivered  the 
judgment  of  the  Court. 

This  case,  which  was  argued,  in  the  absence  of  my 
Lord,  before  my  brothers  Coleridge^  Wightman  and  my- 
self, stood  over  in  consequence  of  the  pendency  before 
the  House  of  Lords  of  the  case  of  Regina  v.  Darley  (a), 
in  which  it  was  thought  probable  that  some  principles  of 
law  applicable  to  the  present  case  might  be  laid  down. 

That  case  has  not  yet  been  decided :  but  it  cannot 
affect  the  present,  inasmuch  as  the  only  point  contended 
for  in  it  is,  that  an  office  of  a  public  nature  created  by 
act  of  parliament  may  be  the  subject  of  proceedings  by 
writ  of  quo  warranto,  though  strictly  speaking  there  be 
no  usurpation  upon  the  crown.  The  law  therefore 
remains  precisely  as  it  was  before,  as  to  offices  of  a 
private  nature. 

Here  the  office  is  that  of  Master  of  an  hospital  founded 
by  a  private  individual  by  will,  having  no  public  duties 
or  jurisdiction  of  any  kind  ;  which  was  so  clear  that  the 
learned  counsel  in  arguing  were  obliged  to  contend  that 
a  provision  in  the  will,  that  the  Master  should  preach  a 
certain  number  of  sermons  in  the  parish  church,  created 
a  public  duty,  it  being  obvious  that  the  founder  could 
not  confer  the  right  of  so  preaching  without  the  consent 
of  the  ecclesiastical  authorities,  and  that  the  public  had 


(a)  Darley  y.  The  Qvcen^  IS  Oarh,  ff  Fin.  520.    Judgment  deliTeredt 
May  I9th,  1846.  « 
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Foiume  FiiL    nothing  to  do  with  it,  or  any  right  to  enforce  the  per- 

1846.         /.  ,  K 
formance  (a). 

It  is  true  that  a  charter  was  obtained  from  the  Crown 
according  to  the  will  of  the  founder,  in  order  to  incor- 
porate the  members  of  his  foundation.  But  that  alone 
is  quite  immaterial,  as  the  Crown  neither  added  any 
thing  to  the  foundation,  nor  reserved  to  itself  any  control 
over  it. 

An  act  of  parliament  was  passed  in  modern  times  to 
extend  this  foundation,  and  to  make  some  alterations 
which  by  circumstances  had  become  desirable:  but  it 
did  not  create  a  new  corporation;  nor  did  it  confer  any 
jurisdiction  of  a  public  nature,  or  enjoin  any  duty  of  the 
sort. 

We  are  therefore  clearly  of  opinion  that  the  writ  of 
quo  warranto  is  not  applicable  to  a  case  of  this  sort,  and 
that  the  rule  for  granting  it  must  be  discharged. 

Rule  discharged. 


(a)  The  duty,  as  appears  by  the  recital  of  stat  5  G.  4  c.  38.  (private ). 
was  enjoined  by  an  ordinance  annexed  to  Uie  charter  :  see  p.  948,  ante. 
Whether  or  not  the  charter  in  this  respect  followed  the  will,  did  not 
appear  from  the  affidavits,  in  which  the  will  was  not  fully  set  out. 


J^r^^'        The  Queen  against  The  Inhabitants  of  Norburt. 
Reported,  6  Q.  B.  534'.  note  {a).' 
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Queen*t  Bench, 
1846. 


The  Queen  against  Harriet  Eleanor  Pelham. 

INDICTMENT,  containing  four  counts  for  ill  treat-  An  indictment 
charged  that 

ment  of  a  person  named  Brent  Spencer*  while  a  person 

The  second  count  charged  that  defendant^  *^  unlaw-  tellect  was 
fully  and  maliciously  contriving  and  intending  to  hurt  "f  defendant^ 
and   injure  the  said  Bretit  Spencer^  being  a  person  of  treated  such 
unsound  intellect  and  incapable  of  taking  care  of  him-  P«fw>n  «m- 

*  °  properly  and 

self,  did,  whilst  the    said    Brent  Spencer^   being   such  neglectfully  in 

^  certain  stated 

person  as  last  aforesaid,  was  under  the  care,  custody  particulars. 

Held  not  to 

and  control  of  the  said  H.  E.  Pelham,  and  whilst  she,  be  a  substanUre 
the  said  H,  E.  Pelham  received  divers  sums  of  money  judgment  was 
for  his  support  and  maintenance,  with  force  and  arms  ""XJ^er 
&c.,  to  wit  on  "  &c.,  "  and  for  a  long  space  of  time,  ^^"^f^^ 
to  wit  for  the  space  of  ten    years,    before   then,   and  person  was  the 

'  /  '  iliegiUmate 

at"  &c.  "  aforesaid,  cruelly,  inhumanW,  unnecessarily,  child  of  de- 
fendant, a 
maliciously  and  unlawfully,  keep,  confine  and  imprison  female,  who 

the  said  B.  S.  in  the  dark,  cold  and  unwholesome  room  the  comfortable 

aforesaid  («),  and  did,  during  the  time  last  aforesaid,  maintenance  of 

cruelly,  inhumanly,   unnecessarily,  maliciously  and  un-  ^^^  It^beoime 

lawfully,  neglect  and  omit  to  clothe  the  body  of  the  said  ***'  ^"*y  ^ 

B.  S.,  and  did  then  and  there  suffer  and  permit  the  body  care  of  him; 

,  but  that  she 

of  the  said  B.  S.  to  be  naked  and  foul,  miry,  and  covered  did  not  take 

proper  care  of 

with  soil,  excrement  and  vermin,  and  did  also  then  and  bim,  but  kept 

and  confined 
him  in  a  dark, 
cold,  and  unwholesome  room,  neglected  to  provide  him  with  proper  clothing,  permitted  him 
to  become  dirty,  allowed  the  room  to  become  foul  so  as  to  cause  unwholesome  smells,  and 
kept  him  without  proper  air,  warmth,  and  exercise  necessary  for  his  health,  to  his  damage 
and  peril. 

Judgment  arrested  :  first,  because  no  duty  was  shewn ;  secondly,  because  it  was  not 
abewn  that  the  conduct  of  defendant  had  or  must  have  occasioned  actual  injury. 

(a)  The   second  and  third  counts  contained   references  to  allegations, 
which  it  is  not  material  to  set  forth,  in  the  first  count 
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Foiume  viil.    there  suffer  and  permit  divers  large  quantities  of  filth, 

_  *o*"^ soil,  excrement  and  vermin  to  collect  and  remain  in  the 

The  QuiiK  said  room,  and  thiere  to  cause  divers  noisome,  noxious, 
PiLUAM.  offensive  and  unwholesome  smells,  vapours  and  stenches, 
and  did  also  then  and  there  keep  the  said  B.  S.  without 
sufficient  and  proper  air,  warmth  and  exercise  necessary 
for  the  health  of  the  said  B.  &,  to  the  great  damage  and 
peril  of  the  said  B.  &,  to  the  evil  example  "  &c.,  **  and 
against  the  peace  "  &c. 

Third  count*  ^^  That  the  said  B.  S.  was  the  illegiti- 
mate son  of  the  said  H.  E.  P.,  and  that,  for  a  long  space 
of  time,  to  wit  for  the  space  of  ten  years,  the  said  B,  S. 
was  of  unsound  intellect,  and  incapable  of  taking  care  of 
himself;  and  during  all  that  time  the  said  B.  S.  resided 
with  the  said  H.  K  P.,  and  the  said  //.  E.  P.  had  pos- 
sessed and  enjoyed  ample  and  sufficient  means  for  the 
comfortable  support  and  maintenance  of  herself  and  the 
said  B.  S, ;  whereupon  it  became  and  then  was  the  duty 
of  the  said  H.  E.  P.,  during  all  the  time  aforesaid,  to 
take  due  and  proper  care  of  the  said  B,  S. :  nevertheless 
the  jurors"  &c;  "  present  that  the  said  H.E.P.j  being  an 
evil  disposed  person,  did  not  nor  would,  during  the  time 
aforesaid,  take  due  and  proper  care  of  the  said  B.  5.,  but 
on  the  contrary  thereof,  during  that  time,  to  wit  in  the 
parish"  &c.,  "cruelly,  inhumanly,  unnecessarily,  ma- 
liciously and  unlawfully,  did  keep  and  confine  the  said 
B.  S.  in  a  dark,  cold  and  unwholesome  room,  in  and 
parcel  of  a  dwelling  house  situate  "  &c.,  "  and  did  also 
then  and  there  neglect  and  omit  to  provide  and  furnish 
the  said  B.  S.  with  proper  and  requisite  clothing  for  the 
body  of  him  the  said  B,  S. ;  and  did  then  and  there  suffer 
and  permit  the  body  of  the  said  B.S.  to  be,  and  the  same 
was  during  the  time  aforesaid,  foul,  miry,"  &c.  (as  in  the 
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1st  count),  **and  did  also  then  and  there  suffer  and   Queen*t  Betu^ 

permit  divers  large  quantities  of  filth,"  &c.,  "  to  collect"    '___ 

&C.,  "  in  the  said  room,  and  there  to  cause  "  &c  (as  in     The  Qohn 
the  1st  count),  *^and  did  also  then  and  there  keep  the       Pslbam. 
said  B.  S.  without  sufficient  and  proper  air,**  &c.,  (as  in 
the  1st  count),  ^^  to  the  great  damage  and  peril  of  the 
said  B.  &,  to  the  evil  example"  &c.,  ^^and  against  the 
peace  "  &c. 

Plea.     Not  guilty. 

On  the  trial,  before  Williams  J.,  at  the  sittings  in  Mid' 
dlesex  after  Hilarj/  term,  1845,  a  verdict  was  found  for 
the  defendant  on  the  first  and  fourth  counts,  and  for  the 
Crown  on  the  second  and  third.  In  Easter  term  1845, 
Edwin  James  obtained  a  rule  nisi  for  arresting  the  judg- 
ment    In  this  term  (a), 

Watson  shewed  cause.  It  is  objected  that  neither  the 
second  nor  the  third  count  shews  an  indictable  offence. 
Crime  may  consist  in  malfeasance,  misfeasance,  or  even 
nonfeasance.  The  second  count  charges  a  criminal  neg- 
lect in  the  case  of  a  person  placed  under  the  care  of  the 
defendant,  that  person  being  incapable  of  taking  care  of 
himself.  Had  death  ensued,  in  such  a  case,  the  offence 
might  have  been  manslaughter,  or  even  murder.  But, 
further,  the  count  shews  an  imprisonment  of  the  lunatic 
by  the  defendant ;  and  the  act  of  imprisonment  casts 
upon  the  defendant  the  duty  of  providing  for  the  food 
and  clothing  of  the  person  confined.  IPatteson  J.  There 
Is  no  direct  averment  that  the  lunatic  was  under  the 
care  of  the  defendant,  or  that  the  defendant  was  paid  for 

(a)  The  case  was  argued  on  April  15Ui  and  16Ui,  before  Lord  />efi- 
moft  C.  J.,  Pattnon,  WiUiamt  and  Wightman  Js. 
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The  Q.UBKN 

V. 

Pkluam. 


Foiume  viiL    his  support :  nothing  appears  but  that,   'uchile  he  was 

_J under  her  care,  and  while  she  received  the  monies,  she 

did  so  and  so.]  That  is  a  sufficiently  direct  allegation: 
authorities  to  this  effect  are  collected  in  note  (9)  to  Z\»- 
teme  v.  Hanson  (a),  and  note  (4)  to  Cutler  v.  Southern  (4). 
In  Rex  V.  Smith  (c)  it  was  held,  by  Bttrrough  J.,  that  a 
man  is  not  liable  to  an  indictment  for  neglecting  to 
maintain  an  idiot  brother,  who  is  an  inmate  in  bis 
house,  but  not  proved  to  be  under  his  care ;  and  that 
is  not  an  assault  or  imprisonment  to  keep  the  idiot,  if 
bedridden,  in  a  dark  room  without  sufficient  warmth 
or  clothing.  But  here  it  is  charged  that  the  defendant 
had  the  care  of  the  lunatic,  and  received  money  for  his 
support.  In  such  a  case,  the  neglect  is  indictable,  be- 
cause there  is  a  duty ;  Rex  v.  Friend  (d)^  Regiiui  v. 
Smith  (tf),  Regina  v.  Marriott  (g).  In  the  case  last  men- 
tioned, indeed,  Patteson  J.  expressed  a  doubt  (which 
seems  warranted  by  the  opinion  of  Chambre  J.  in  Rex  v: 
Friend  (d) )  whether,  during  the  life  of  the  party,  the 
defendant  could  be  indicted  for  a  mere  breach  of  contract 
[^Patteson  J.  That  doubt  crossed  my  mind ;  but  I  did 
not  mean  to  decide  such  a  point :  I  was  speaking  only 
of  the  particular  facts  of  the  case  before  me,  where 
death  had  occurred:  certainly  I  did  not  mean  to  lajr 
down  that  there  could  be  no  indictment  at  all  if  there 
was  no  death.]  In  Urmston  v.  Newcomen  (A),  in  answer 
to  a  remark  by  counsel,  that  *'  by  the  common  law,  if  a 
child  perish  for  want  of  proper  care,  it  is  murder  in  the 
person  neglecting  it,"  Lord  Daiman  C.  J.  said :  **  If  the 
person  has  the  actual  custody;"  and  Patteson  J.  added: 


(a)  2  Wms,  SauruL  6\  m. 
(c)  2  C.  j-  P.  449. 
(e)  8  C.J-P,  153. 
(A)  4  A.  ^  E,  899.  905. 


(b)  1   Wms,  Sound,  117  6 
(rf)  Russ,  4*  Ry.  2a 
{g)  8  C.  S-  P.  425. 


IX,  VICTORIA.  963 

**Or  the  child  be  part  of  his  famiK'.*'     The  third  count   Q^teen*t  Bench. 

1846. 
alleges  that  the  defendant  was  the  parent  of  the  lunatic,  * 

and   had  means  for  providing   properly  for  him,   but    ^^  Qumk 

neglected  to  do  so.     That  is  an  offence,  on  common  law       Pslhaji. 

principles. 

E.  James  and  Phinn^  contra.  If  the  second  count 
charge  an  unlawful  imprisonment,  it  is  double:  and,  in 
Rex  V.  Clendon  (a),  judgment  was  arrested  because  the 
indictment  charged  two  distinct  offences,  the  beating 
of  two  persons.  [Lord  Denman  C.  J.  That  case  is 
not  law  now.]  It  was  so  said  in  Rex  v,  Benfield  (i) : 
but  the  case  is  not  necessarily  overruled  except  so 
far  as  it  decided  that  assaulting  two  persons  is  neces- 
sarily two  acts:  and,  no  doubt,  one  act  may  com- 
prise an  assault  upon  two.  So  in  Rex  v.  Benfield  {b) 
only  one  act  was  charged,  singing  a  slanderous  song. 
Here,  if  there  be  a  charge  of  imprisonment,  it  is  a 
charge  distinct  from  that  of  nonfeasance,  (c)  But,  in  fact, 
no  unlawful  imprisonment  is  charged.  The  earliest  de- 
finition of  imprisonment  is  that  given  in  Assis.  22  Ed.  3. 
fol.  104  B.  pi.  85.,  where  Thorpe  (C.  J.  of  K.  B.)  said : 
'*  que  imprisonment  est  dit  en  chaqun  case  ou  home  est 
arrest  per  force  et  encontresa  volunt,  tout  soit  en  la  haut 
strete  ou  aillours,  tout  ne  soit  il  my  emprison  en  mea- 
son,"  &c.  This  definition  is  inapplicable  to  the  case  of 
a  lunatic  placed  under  the  charge  of  another  person: 
there  is,  properly  speaking,  no  contradiction  of  his  will, 

(a)  3  Str.  870.,  S,  C.  2  Ld,  Raym,  1572. 

(6)  2  Bur.  98a  984. 

(e)  Reference  was  also  made,  in  the  present  argument,  to  Regina  v. 
Campbell,  then  standing  for  argument  in  the  Exchequer  Chamber,  upon 
error  on  a  judgment  pronounced  in  this  Court,  Februanf  14th,  1846 ; 
•ince  affirmed,  December  3d,  1847. 
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Volume  Fill,    and  no  force ;  and  the  indictment  does  not  chaise  either. 

'___   But,  if  the  custody  be  not  wrongful,  no  other  matter  of 

The  QuKBN  criminal  charge  appears ;  for  no  duty  arises  from  the 
?KLUAM.  custody,  nor  is  any  breach  of  duty,  or  any  duty,  alleged. 
No  actual  injury  is  said  to  have  accrued  :  there  are  only 
the  general  words  **  damage "  and  *^  peril/'  It  is  not 
shewn  that  the  defendant  was  bound  to  keep  the 
lunatic's  person  clean,  or  to  clothe  him,  or  to  keej)  the 
room  in  proper  order.  But,  further,  it  is  not  sub- 
stantively alleged  that  the  lunatic  ever  was  under  the 
care  of  the  defendant ;  nor  is  either  the  imprisonment 
or  the  neglect  substantively  alleged;  both  are  only 
said  to  have  taken  place  while  the  lunatic  was  in  the 
care  of  the  defendant;  so  that  the  supposed  offences 
are  charged  as  having  been  committed  at  a  time  that 
may  never  have  been.  The  authorities  in  the  notes 
to  SaunderSf  referred  to  on  the  other  side,  are  inap- 
plicable. Allegations  may  indeed  be  treated  as  sub- 
stantively made,  though  introduced  only  by  **  because  " 
or  "  although,"  or  expressed  by  a  participle,  as  "  pro- 
ferendo,"  "  dans  plagam  mortaleni,"  and  the  like; 
Hefilj/  V.  JVakk(a).  IPatleson  J.  «  Being"  is  often 
taken  as  a  direct  allegation.]  That  is  so;  Smifi  v, 
Adkins  {b\  Rex  v.  Somerton  (c).  But  here  the  allega- 
tion appears  only  as  descriptive  of  the  time  at  which 
something  else  occurred.  As  to  the  third  count,  the 
duty  charged  does  not  arise  from  the  fact  of  the  lunatic 
being  the  illegitimate  son  of  the  defendant ;  liegina  v. 
Maude  {d).  And,  as  in  the  second  count,  no  actual  in- 
jury is  shewn.     No  contract  appears  in  either  count. 

Cur.  adv.  vulf. 

(a)  8  Salk.  686.  (b)  S  M.  i  JF.  3S2. 

(c)  1  B.i  C.  463.     See  Faulkna-  ▼.  Cheveli,  5  A.  ^  E.  213.  218. 
{d)  2  DowL  N.  S,  58. 
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Lord  Denmam  C.  J.,  in  this  term  (Afoy  4th),  de-   QueeiCt  Bench. 
livered  the  judgment  of  the  court.  *_ 

Of  the  two  counts  upon  which  the  defendant  was  con-     The  Qunw 
victedy  one  was  objected  to  for  want  of  a  positive  aver*       Pilham. 
ment  that  the  defendant  ever  committed  the  acts  for 
which  she  stood  indicted. 

They  were  all  said  to  have  been  done  whilst  the  ifn- 
fbrtunate  lunatic  was  under  her  care  or  controul ;  but 
there  was  no  averment  that  he  ever  was  so.  Some 
cases  were  quoted  to  shew  that  this  followed  by  neces- 
sary implication  from  the  averment  that  the  acts  were 
done  whilst  under  her  controul;  but  none  came  up  to 
the  point. 

With  respect  to  the  other  count,  there  was  no  aver** 
ment  that  the  lunatic  was  under  the  controul  of  the  de- 
fendant, nor  any  alleged  duty  in  her  to  take  care  of  him 
shewn.  Again,  even  if  such  duty  had  been  shewn,  acts 
of  commission  and  omission  were  charged,  very  likely 
to  produce  injury,  but  it  was  not  alleged  that  injury 
was  actually  produced  2  and  it  is  by  no  means  a 
necessary  consequence  of  such  acts ;  nor  was  it  alleged 
to  have  been  the  actual  consequence  of  them,  nor  even 
to  have  continued  so  long  that  injury  must,  or  probably 
would,  result  There  is,  therefore,  nothing  at  most 
beyond  a  probable  conjecture,  that  the  patient's  suffering 
was  at  all  connected  with  his  mother's  misconduct 

The  judgment  must  be  arrested. 

Judgment  arrested. 


voL.  viit.  N.  s%  3  s 
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part  of  his  debt  of  3612/.   105.,  to   wit  the  sum  of  QveenU  Bench. 

I  OAfi 

ISOOLj  in  satisfaction  and  discharge  of  the  said  sum  of [__ 

S612/.  10s.,  so  due  and  owing  from  T.  W.  to  plaintiff  GiLim 
as  aforesaid;  and,  in  consideration  of  the  premises,  Whitmaksu. 
and  that  plaintiff  would  accept  the  said  sum  of  1500/.  in 
satisfaction  and  discharge  as  aforesaid,  defendant  T. 
H.  W.  should  make  the  promissory  note  in  the  first 
oonnt  mentioned,  and  deliver  the  same  to  plaintiff  in 
part  payment  and  discharge,  and  for  and  on  account, 
of  the  said  sum  of  1500/.;  and  that  plaintiff  should 
not  enforce,  or  attempt  to  enforce,  or  in  any  way  claim 
or  demand,  payment  of  the  whole  of  the  said  sum  of 
S6I2/.  lOs.,  or  any  further  or  other  sum  than  the  said 
sum  of  1500/.  That  defendant  T.  H.  W.  made  the 
promissory  note  upon  the  terms  and  conditions  of  the 
said  agreement,  and  that  there  never  was  any  other 
consideration  for  him,  the  said  defendant  T.  H.  W.^ 
making  the  said  note,  or  paying  any  part  of  the  amount 
thereof.  That,  although  7*.  fT.,  afterwards,  and  before 
the  said  note  became  due,  and  before  the  commence- 
ment of  this  suit,  to  wit  20th  January  1848,  became 
and  was  declared  a  bankrupt,  according  to  the  true 
intent  and  meaning  of  the  laws  in  force  concerning 
bankrupts,  yet  plaintiff,  in  violation  of  good  faith  and 
of  the  terms  of  the  said  agreement,  then  wrongfully 
and  injuriously,  and  without  defendant  T.  H.  fT.'s  con- 
sent, went  and  appeared  in  the  Court  of  Bankruptcy, 
and  then  proved,  in  the  matter  of  the  said  bankruptcy 
of  the  said  T.  W^  for  the  full  amount  of  the  said  sum 
of  8612/.  105.:  wherefore  T.  H.  W.  neglected  and  re- 
fused to  pay  the  note ;  and  the  note  then  became  and 
was  and  is  of  no  force  and  utterly  void  :  and  this  &c. : 
▼erification.     Replication  :  De  injuria. 

8  s  2 
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Fohtme  viii.        Second  plea,  to  the  last  count,  Non  assumpsit.     Issue 

1846.  , 

_^_^  thereon. 


GiLLiTT  Qj^  j|,g  ^^.jj^i^  before  Lord  Detman  C.  J.,  at  the  London 

Whwmarsh.  sittings  after  Michaelmas  Term,  1843^  no  evidence 
being  offered  in  support  of  the  second  count,  the  de- 
fendant began,  and  offered  the  proof  stated  hereafter  in 
the  judgment  of  the  Court  Verdict  for  the  defendant 
on  the  issue  on  the  first  plea,  and  for  the  plaintiff  on  the 
other  issue. 

In  Hilary  term,  1844,  Thesiger  obtained  a  rule  nbi 
for  judgment  for  the  plaintiff,  non  obstante  veredicto,  or 
for  a  new  trial  on  the  ground  that  the  evidence  did  not 
prove  the  plea.     In  Michaelmas  term,  1845  (a). 

Sir  F*  Kelly ^  Solicitor  General,  and  Ijush  shewed 
cause.  The  plea  raises  a  good  defence.  It  is  true  that, 
where  it  is  agreed  between  debtor  and  creditor  only 
that  the  creditor  shall  receive,  in  satisfaction  of  his  debt, 
.  a  sum  smaller  than  the  debt,  the  acceptance  of  such  sum 
is  not  a  satisfaction  in  law.  But  here  another  party  in- 
tervenes, and  joins  in  a  promissory  note.  It  is  true 
tliat  the  other  party  is  liable  on  the  note  severally  as 
well  as  jointly  with  the  original  debtor;  but  the  creditor 
obtains,  under  the  agreement,  the  liability  of  both.  The 
agreement  has  been  broken  by  the  plaintifT,  who,  by 
proving  for  the  whole  debt,  has  diminished  the  fund  to 
which  the  defendant,  as  surety,  looked  for  his  own  in- 
demnification. It  is  as  if  the  plaintiff  had  prejudiced 
the  defendant's  claim  upon  the  original  debtor  in  any 
other  way,  as  by  giving  time^  or  making  a  composition 
without  the  defendant's  consent.     It  may  be  urged  that, 

(a)  November  10th.  Before  Lord  Denman  C  J.,  mOiamM  mnd  Cole- 
ridge  Js. 
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by  Stat.  6  G.  4.  c.  16.  s.  52.,  the  defendant  may  stand  in   Queen's  Bench. 

the  plaintifTs   place,  after  the  plaintiff's  proof  of  the   ' 

debt.  But  that  section  is  inapplicable :  the  defendant  Gillvr 
is  not  surety  for  the  debt  which  the  plaintiff  has  proved,  WuiTMAmss. 
bot  for  the  sum  named  in  the  promissory  note.  If  it 
is  objected  that  the  agreement  is  not  shewn  to  be  in 
writing,  the  answer  is  that  the  defence  is  raised  by  shew- 
ing the  consideration  for  the  note,  which  may  be  done 
by  oral  evidence.  [Lord  Denman  C.  J.  referred  to 
Moseley  v.  Hanford  {a),']  The  attempt  there  was  to  vary 
the  terms  of  the  note  by  oral  evidence :  here  the  plea 
merely  describes  the  consideration  of  the  note  and  shews 
that  it  has  failed.  A  similar  defence  was  held  good  in 
WeUs  V.  Hopkins  (6). 

(They  then  argued  on  the  facts  (c).) 

Sir  F.  Thesiger^  Attorney  Greneral,  and  Hoggins^ 
contra.  The  plea  sets  up  a  contemporaneous  contract, 
not  shewn  to  be  in  writing,  to  vary  the  effect  of  the 
note.  That  cannot  be  done;  Adams  v.  Wordley(d). 
[[Lord  Denman  C.  J.  I  think  you  cannot,  at  this  step, 
object  to  the  want  of  averment  of  a  written  con- 
tract. If  a  written  agreement  be  necessary,  and  none 
was  proved,  the  objection  should  have  been  taken  at 
the  trial,  and  then  the  issue  would  have  been  found  for 
the  plaintiff.  We  must  now  assume  that  a  written 
agreement,  if  necessary,  was  proved.]  It  is  true  that 
a  defendant  may  prove  either  that  there  was  no  con- 
sideration for  a  note  on  which  he  is  sued,  or  that  it  has 
failed ;  Abbott  v.  Hendricks  {e).     But  here  it  is  sought  to 

(a)  10  B.  4-  C.  729.  (6)  5  M.  ^  W.  7. 

(c)  As  to  this  part  of  the  case,  it  is  considered  sufficient  to  refer  to  the 
judgment. 

id)  IM.^  fF.  374.  S.  a,  Tyrwh.  fir  Gr.  620. 
ie)  IIL^G.  791. 
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_  '  _   note.     Further,  the  alleged  agreement  is  not  shewn  to 

GiLLcrr       hvL\e  been  broken.     It  is  not  averred  that  the  plaintiff 

Whitmarsii.    has  received  any  dividend :  mere  proof  of  a  debt  cannot 

be  a  breach.     In  truth,  the  proof  is  for  the  benefit  of 

the  surety,  who  would  have  had  a  right  to  complain  of 

the  creditor  if  he  had  neglected  to  make  it 

(They  then  argued  on  the  facts.) 

Cun  adxk  xmJt 


Lord  Denman  C.  J.,  in  this  term  (A£E^4th),  delivered 
the  judgment  of  the  Court. 

The  declaration  stated  that  the  defendants  (together 
with  one  Thomas  Whitmarshj  who  had  become  bank- 
rupt) made  a  promissory  note,  on  the  26th  September 
1842,  for  payment  to  the  plaintiff  or  order,  twelve 
months  after  date,  of  150/.,  with  interest  from  the  date 
of  the  note. 

To  this  the  defendant  fFhiimarsh  pleaded  that  one 
Thomas  Whitmarsh  was  indebted  to  the  plaintiff*  in 
S612/.  105.;  and  that  it  was  agreed  between  the  plaintiff 
and  the  defendant,  and  Thomas  Whitmarshj  that  the 
plaintiff^  should  accept  1500/.  in  satisfaction,  and  that,  in 
consideration  of  the  premises,  and  that  plaintiff  would 
accept  1500/.  in  satisfaction,  the  defendant  would  make 
the  promissory  note  mentioned  in  the  declaration,  and 
deliver  it  to  the  plaintiff  in  part  payment  of  the  sakl 
sum  of  1 500/.,  and  that  the  plaintifT  should  not  enforce, 
or  in  any  way  claim  or  demand,  payment  of  the 
original  debt  of  3612/.  105.:  and  that  the  defendant 
made  the  note  upon  those  terms  and  for  no  other  con* 
sideration :  that  Thomas  Whitmarsh^  after  the  note  was 
made,  and  before  it  became  due,  became  a  bankrupt ; 
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and  plaintiff,  in  violation  of  the  agreement,  proved  under   Queen^s  Bench. 

ibe  commission  for  the  original  debt  of  d612iL  105.;  and *___ 

that  the  note  thereupon  became  void.  Oillrt 

The  plaintiff  replied  De  injuria.  Wuitmamsv. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  de- 
fendant :  but  a  motion  was  made  for  a  new  trial,  upon 
the  ground  that  the  evidence  did  not  support  the  plea 
as  to  the  terms  upon  which  the  note  was  stated  to  have 
been  given.  And  we  are  of  opinion  that  it  did  not,  and 
that  the  rule  should  be  absolute  for  a  new  trial. 

The  agreement  stated  in  the  plea  is,  that  the  plaintiff 
would  accept  1500/.  in  satisfaction ;  that  the  defendant 
sboold  make  the  promissory  note  in  part  payment  of 
the  1500/.,  and  that  the  plaintiff  should  not  enforce,  or 
attempt  to  enforce,  or  in  any  way  claim  or  demand, 
payment  of  the  original  debt  of  8612/.  10s.  The  evi^* 
dence,  however,  was  that,  on  giving  350/L  down,  150/. 
by  note,  and  a  bond  of  the  Misses  Selfe  and  another  for 
1000/.,  Thomas  Whitmarsh  should  be  released  from  the 
original  debt ;  and  a  deed  between  the  parties,  executed 
in  Naoember^  after  the  note  was  given,  was  confirmatory 
of  the  evidence  of  the  witness  to  the  original  agreement 
that  such  were  the  terms  of  the  arrangements  made  at 
the  time. 

There  was,  as  it  seems  to  us,  a  most  material  vari- 
ance between  the  agreement  stated  in  the  plea  and  that 
proved. 

The  agreement  in  the  plea  is  that  the  plaintiff  would 
accept  1500/.  in  satisfaction,  that  the  defendant  should 
make  his  note  in  part  payment,  and  that  the  plaintiff 
would  not  enforce  or  attempt  to  enforce  payment  of  his 
original  debt 

But  the  agreement  proved  was,  that,  upon  payment  of 
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__  by  bond,  Thomas  Whitmarsh  should  be  released  from 
GiLLKTT  ^g  original  debt,  making  the  obligation  upon  the  plain- 
WuiTMARSH.  ijgp  ^Q  release  the  bankrupt  or  to  refrain  from  prose- 
cuting his  claim  a  condition  subsequent  to  his  receiviDg 
S50/.  down  and  a  bond  for  1000/.,  as  well  as  the 
promissory  note :  which  most  materially  varies  from  the 
agreement  as  stated  in  the  plea. 

The  rule  was  for  a  new  trial,  or  judgment  for  the 
plaintiff  non  obstante  veredicto.  But,  though  we  think 
the  plea  was  not  supported  by  the  evidence,  we  do  not 
think  that  after  verdict  it  is  bad  upon  the  face  of  it,  or 
that,  supposing  the  agreement  and  other  facts  stated  in 
it  to  have  been  proved,  it  does  not  afford  a  defence  to 
the  action,  as  shewing  a  total  failure  of  the  considera- 
tion upon  which  the  note  was  given. 

We  therefore  think  the  rule  should  be  made  absolute 
for  a  new  trial. 

Rule  absolute  for  a  new  trial. 
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QtteerCs  Bendu 
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Doe  on  the  demise  of  Elizabeth  Darke  agaimt 
Samuel  Bowditch. 

EJECTMENT  for  messuages  and  land  in  Devon*  a  lease  con- 
.  .  tained  the  fol- 

Snive*  lowing  clause : 

On  the  trial,  berore  Rolfe  B.,  at  the  last  Disvonsliire  d,aii  be  laxvful 

assizes,  it  appeared  that  the  defendant  held  the  pre-  fMs^),^«*hir'"' 

mises  under  a  lease  from  the  lessor  of  the  plaintiff,  by  f.''to!JSun**''' 

deed,  executed  by  both  parties,  dated  27tli  Naoember  ***°®"*  f®"^ 

'*  ■  quarterly  pay- 

1841,  for  a  term  of  seven  years,  commencing  at  Lady  ment  of  reut,  or, 

•  °  "^    if  otherwise*  as 

Dmf  1842  (with  an  exception  not  material  here),  at  now  accepted, 

at  Micfuttlmas 

the  yearly  rent  of  105/.     The  lease  contained  the  fol-  nnd  Latfy  i)at/, 

t       •  1  1*1  1  1  1        .  as  a  matter  of 

lowing  clause,  which  was   the  only   one    shewing  at  favour,  with  a 
what   times,  or  how  often  in  the  year,  the  rent  was  lag^nh^^ 

payable.  and,  if  not  paid 

^  ">  twenty  days 

"  And  also  shall  be  lawful  for  Elizabeth  Darke,  her  after. /ent  as 

'  stated,  and  lOU 

executors,  administrators  and  assigns,  to  call  on  tenant  of  increased 

rent  for  break- 

for  quarterly  payment  of  rent,  or,  if  otherwise,  as  now  ing  up  land  by 

*-..,,  i»-»Tx  r  were,  then  the 

accepted,  at  Michaelmas  and  Ladi/  Day^  as  a  matter  ot  tenant  shall  be 
favour,  with  a  quarter  remaining  in  hand,  and,  if  not  the  rent  &c. 
paid  in  twenty  days  after,  rent  as  stated,  and   10/.  of  by*J|j^nd^^ 
increased  rent  for  breaking  up  land  by  acre,  then  tlie  ^»*^»»  ©'  ^ 

"     *  -^  '  enter  on  the 

tenant  shall  be  liable  to  have  the  rent&c.  due  recovered  premises  for  the 

same  till  it  be 

by  sale  and  distress,  or  to  enter  on  the  premises  for  the  fully  latisfied.- 
same  till  it  be  fully  satisfied.'*  i.  That  the 

On  the  day  of  the  demise,  more  than  half  a  year's  be  understood 

as  reserTi'ng  a 
right  of  entry, 
upon  non-payment  of  rent,  to  hold  tlie  premises  till  Uie  arrears  were  paid. 
2.  That,  undar  this  ciauM-s  the  lc>ssor  could  not  fntcr  witiiout  the  common  law  form- 
alities, sect  *1  of  star.  4  il.  2.  c.  2S.  applying  only  where  there  is  a  right  of  re-entry  by 
which  the  lease  is  avoided. 
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rent  was  in  arrear,  and  there  was  no  distress  on  the 
premises.  The  counsel  for  the  defendant  contended 
that  the  clause  was  unintelligible ;  but  that,  construing 
it  as  giving  a  power  of  entry  to  hold  till  the  rent  was 
satisfied^  sect.  2  of  stat.  4  G.  2.  c.  28.  was  inapplic- 
able, and  therefore,  as  no  evidence  was  offered  that 
the  formalities  necessary  for  a  reentry  at  common  law 
had  been  fulfilled,  the  plaintiff*  could  not  recover.  A 
verdict  was  taken  for  the  plaintiff*,  with  leave  to  move 
for  a  nonsuit.  In  this  term,  J.  Greervwood  obtained  a 
rule  nisi  accordingly:  and,  on  a  subsequent  day  of 
the  term  (a), 


Crffwda*  and  Merivale  shewed  cause.  The  clause  is 
not  technically  drawn :  but  the  meaning  clearly  is  that 
the  landlord  may  reenter  on  a  quarter's  rent  being  in 
arrear  twenty  days  after  demand.  A  strictness  has 
sometimes  been  applied  in  the  construction  of  clauses 
which  destroy  an  estate ;  but  that  rule  will  not  be  ex- 
tended to  clauses  regulating  the  relation  of  landlord  and 
tenant.  In  Doe  dem.  Davis  v.  Elsa?n{b)  Lord  Tai- 
terdai  ruled  that  in  such  cases  "  the  provisoes  ought 
to  be  construed  according  to  fair  and  obvious  con- 
struction, without  favour  to  either  side."  In  Doe  deni. 
WijndJiam  v.  Carcw  {c)  this  Court  refused  to  attempt  to 
find  out  a  meaning  for  a  clause  of  reentry :  but  the 
proviso  there  was  much  more  obscure  than  the  clause 
now  in  question.  The  intent  of  the  parties  will  be 
looked  to,  according  to  the  principles    laid    down  by 


(a)  April  2Sd.  Before  Lord  Denman  C.  J.,  PaiUsony  iniiiam  ind 
Wtghtman  Js. 

(6)  Moo.  ^  M,  189. 

(c)  2  Q.  jB.  SI7.  See  Re^a  ▼.  TYre  Midland  Railway  Company,  soUf 
p.  587. 
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Lord  Mansfield  in  Goodtitle^  lessee  of  Clnrges^  v.  Fit-  Queen's  Bench, 
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fwcan  {a).     Then,  assuming  that  the  Court  will  collect 
from  the  proviso  the  meaning  suggested,  there  was  here      I^o«  *^*^*"* 
An  months'  rent  in  arrear;  and  therefore  ejectment  lies,  ▼• 

under  stat.  4  G.  2.  c.  28.  5.  2.,  without  a  demand ;  Doe 
dent.  Scholefield  v.  Alexander  (i).  It  will  be  contended, 
on  the  other  side,  that  the  statute  is  inapplicable,  be- 
cause the  right  reserved  is  only  of  entry  quousque,  till 
the  rent  be  satisfied.  But  that  is  enough  to  support  an 
action  of  ejectment;  Jemott  y,  Cffwlei/(c)f  confirmed  in 
Doe  dem.  Biass  v.  Horsley  (d).  [Patteson  J.  In  Jemott 
V,  Cowley  (c)  the  entry  was  at  common  law.]  The 
statute  applies  wherever  the  landlord  ."  hath  right  by 
law  to  reenter  for  the  non-payment."  That  places  the 
landlord  in  the  same  position  as  he  would  be  in,  at 
common  law,  if  he  had  made  a  proper  demand ;  Hassell 
dem.  Hodgson  v.  Gawthwaite  {e\  note  (6)  to  p.  507. 
Thecondition  is  of  the  class,  mentioned  in  Sheppard's 
Touchstone,  p.  118,  ^'  where  a  lease  is  made  rendering 
rent  on  a  day,  on  condition  if  it  be  not  paid  that  the 
lessor  shall  enter  on  the  land  and  keep  it  till  the  rent  be 
paid."  \Patteson  J.  It  will  be  said  that  this  is  not  a  re- 
entry, but  an  entry ;  it  does  not  put  the  landlord  in  as 
of  his  former  estate.]  The  words  are  used  indiscrimi- 
nately. In  Littleton^  sect  327,  the  word  applied  to 
such  a  condition  is  ^^  enter ; "  but  Lord  Coke^  in  his 
comment  on  this  section,  203.  a.,  says :  *^  the  feoffor  by 
his  reentry'gaineth  no  estate  of  freehold,  but  an  interest 

(a)  2  Doug*  565.  See  note  (c)  to  Hassell  dem,'  Hodgson  v.  Gowth- 
wtdU,  WiUes,  507.     Bumfor^s  edition. 

(6)  9M,4;  S,  525.  Sec  Doe  dem.  Earl  of  Shrewsbury  y.  Wilson,  5  B. 
4[  Aid.  S6S.  384. 

(c)  1  Sound.  112c.  (d)lJ.lf  E.  766. 

(e)  maes,500. 
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1_ .  ture  of  a  distress "  (a)»    A  difficulty  may  be  suggests 

from  the  clause,  towards  the  end  of  sect  2,  which  pr 
vides  that,  if  no  bill  be  filed  in  six  months,  the  less 
shall  be  foreclosed  and  the  lessor  shall  hold  the  premis 
discharged  of  the  lease.  But  that  clause  does  not  ovc 
ride  the  preceding  part  of  the  section ;  the  framer 
the  act  was  directing  his  attention  to  the  preventii 
vexatious  proceedings  in  equity.  That  is  the  explai 
ation  given  in  note  (16)  to  Duppav,  Majfo{b).  J 
strictness,  however,  the  landlord  here,  upon  entr 
would  hold  discharged  of  the  lease.  IJVilliams  J.  Su| 
pose  the  lessee  paid  the  rent  after  the  entry.]  Tli 
landlord  would  then  not  hold  at  all;  while  he  do( 
hold,  he  is  not  subject  to  the  lease ;  none  of  the  cove 
nants  could  be  enforced  against  him.  If  an  action  wer 
brought  by  a  third  person  for  any  thing  relating  to  thi 
land,  he  would  defend  in  his  own  name  and  on  his  owi 
title.  On  the  motion  for  this  rule,  reference  was  niadi 
to  note  (a)  in  p.  667  of  2  Chitii/s  Statutes,  where  it  i 
said :  *^  this  section  only  applies  when  there  is  a  clause 
of  reentry  in  a  lease,  and  a  forfeiture  committed  b] 
non-payment  of  rent.*'  But  the  annotator  refers  to  i 
subsequent  note  (i)  in  p.  678,  relating  to  stat.  11 
G.  2.  c.  19.  s.  16.,  where  it  is  clear,  from  the  language 
of  the  legislature,  that  rights  of  entry  or  forfeiture  cle 
stroying  the  lease  are  spoken  of.  No  such  iudicatioi 
appears  in  stat.  4  G.  2.  c.  28.  s.  2. 


J.  Greenwood^  contrd.    The  proviso  in  the  lease  is  un 
meaning.    The  authority  of  the  dictum  in  Doe  dcm.Davi 


(o)  Sec  note  [9S]  to  p  203.  a.,  in  Kar^rave  and  Butler'^  cdiduo. 
(6)  1  //mi.  Saund.  287c.  (Jth  ed. 
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▼•  Elsam  {a)  is  destroyed  by  later  cases ;  Doe  dem.  Palk  QueenU  Bench. 
V.  Marchetti{b)j  Doe  dem.  Sir  W.  Ahdy  v.  Steoem{c\        ^^^^' 


If  any  meaning  can  be  assigned  to  the  proviso,  it  must      ^^^  ^^^' 
be  confined  to  failure  of  payment  demanded  quarterly.  v. 

But,  giving  the  clause  the  meaning  contended  for  on 
the  other  side,  the  statute  is  inapplicable.  No  case 
lias  occurred  in  %vhich  it  has  been  held  to  relate  to  any 
right  of  entry  which  does  not  put  the  lessor  in  of  his 
old  estate.  [Lord  Denman  C.  J.  I  do  not  see  how 
the  plaintiff  can  get  rid  of  the  inference  arising  from 
the  clause  as  to  mortgagees,  at  the  end  of  sect.  2].  It 
is  impossible  to  escape  from  the  inference  that  the  party 
entering  is  to  hold  absolutely  if  the  mortgagee  does 
not  interfere.  But,  in  the  present  case,  the  lease  is 
not  at  an  end :  the  rent  would  run  on  while  the  land- 
lord was  in.  \PaUeson  J.  Would  not  the  same  diffi- 
culty hare  arisen  if  the  landlord  here  had  complied 
with  the  common  law  formalities  ?]  No :  the  difficulty 
is  that  the  statute,  by  its  words,  applies  only  where 
the  landlord  could  hold  discharged  of  the  lease.  If 
the  argument  on  the  other  side  be  correct,  the  statute 
applies  to  any  entry  for  non-payment  of  rent.  Now 
suppose  the  right  reserved  were  to  enter  for  a  fort- 
night: could  the  lessor,  under  the  statute,  hold  dis- 
charged of  the  lease?  Again,  by  sect.  4,  in  cases 
within  the  statute,  payment  after  the  trial  of  the  eject- 
ment is  too  late ;  Roe  dem*  WesL  v.  Davis  (d)^  Doe  dem. 
Harris  y*  Masters  {e)  I  but  here  the  landlord  must  give 
up  possession  whenever  the  arrears  are  satisfied.     It  is 


(a)  Moo,  i  M,  189.  (6)  1  /?.  fr  Atl.  715.  720. 

(c)  3  B.^  Ad.  299.  303.  (rf)  7  Bail,  363. 

(<r)  2 /?.  5- C.  490. 
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Volume  vjii.    not  denied  that  the  lessors  of  the  plaintiff  might  have 

'___  recovered  by  pursuing  the  common  formalities. 

Cur.  adv.  vuU. 


DoK  dem. 
Darke 

V. 
BoWDITClf* 


Lord  Denman  C.  J.,  in  this  term  {May  4th),  ddi- 
vered  the  judgment  of  the  Court. 

This  was  an  action  of  ejectment  by  a  landlord 
against  his  tenant,  upon  a  condition  in  the  lease  for 
reentry  in  case  of  non-payment  of  rent  The  lessor  of 
the  plaintiff  obtained  the  verdict  at  the  trial :  but  several 
points  were  made  by  the  defendant,  to  one  only  of 
which  it  is  necessary  to  advert,  as  upon  that  we  think 
he  is  entitled  to  succeed. 

The  lease  was  very  inartificially  drawn :  but,  giving 
it  a  reasonable  construction,  it  contained  a  conditioD 
that,  upon  non-payment  of  the  reserved  rent,  the  lessor 
might  enter  and  hold  the  premises  until  the  arrears 
were  paid.  The  precise  words  are  "  to  enter  on  the 
premises  for  the  same  till  it  be  fully  satisfied/' 

Such  a  condition  would  have  enabled  the  lessor  to 
maintain  ejectment  at  common  law,  fulfiUing  the  reqoi* 
site  formalities;  and  he  would  have  been  entitled  to 
hold  the  premises  until  the  arrears  were  satisfied :  but, 
when  they  were  satisfied,  the  lessee  might  reenter  and, 
hold  the  premises  under  the  lease  as  before.  The  effect 
of  such  a  condition  in  a  lease  as  that  in  question  is 
stated  in  Co.  Lit,  203.  a. 

In  the  present  case,  the  lessor  of  the  plaintiff  might, 
as  was  conceded,  have  maintained  ejectment  at  common 
law,  making  a  formal  demand  and  pursuing  the  other 
formalities  required  by  the  common  law;  but  he  has 
not  done  so.  This  ejectment  is  brought  under  the  pro- 
visit  ns  of  Stat.  4-  G.  2.  c.  28.  5.2.;  and  the  question  is, 
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whether  the  lessor  of  the  plaintiff  can  avail  himself  of  QuemU  Bench. 


1846* 


ithat  statute  if  his  right  to  reenter  is  only  to  hold  until 

the  rent  is  satisfied,  and  not  to  avoid  the  lease.  ^'  ^^™* 

Darke 

The  object  of  the  second  section  of  stat  4  G.  2.  c.  28.  ▼• 

BowBRca. 
appears,  by  the  preamble,  to  have  been  to  remove  the 

inconvenience  to  landlords  from  the  niceties  attending 
reentries  at  common  law,  and  from  the  obtaining  injunc- 
tions in  equity :  and  it  provides  that,  where  half  a 
year's  rent  is  due,  and  the  landlord  has  a  right  to  re- 
enter for  non-payment,  the  service  of  a  declaration  in 
ejectment,  in  the  manner  pointed  out  by  the  statute, 
shall  stand  in  the  place  of  a  demand  and  reentry  :  and, 
if  the  tenant  appears,  and  it  is  proved  that  half  a  year's 
rent  was  due  and  no  sufficient  distress  upon  the  pre- 
mises when  the  declaration  was  served,  and  that  the 
landlord  had  power  to  reenter,  then  the  landlord  shall 
recover  judgment  and  execution  in  the  same  manner  as 
if  there  had  been  a  demand  and  reentry. 

If  the  statute  had  stopped  there,  the  plaintiff  in  the 
present  case  might  have  been  entitled  to  avail  himself 
of  it,  assuming  that  half  a  year's  rent  was  due,  and  that 
there  was  no  sufficient  distress  upon  the  premises,  as  he 
had  a  right  to  reenter  upon  non-payment  of  rent ;  and 
the  only  effect  of  the  statute  would  have  been  to  relieve 
the  plaintiff  from  the  common  law  formalities  of  a  de- 
mand and  formal  reentry :  and  be  would  have  recovered 
possession  of  the  premises,  to  hold  until  the  arrears  of 
rent  were  satisfied,  when  the  lessee  would  be  entitled  to 
reenter  under  his  lease. 

The  statute,  however,  goes  on,  in  the  same  second 
section,  to  say  that,  "  in  case  the  lessee"  "  shall  permit 
and  suffer  judgment  to  be  had  and  recovered  on  such 
ejectment,  and  execution  to  be  executed  thereon,  witli- 

8t  4 


Bow  DITCH. 
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VofHme  ml    out  paying  the  rent  and  arrears,  together  witli  fall  costs, 

1846.  ^   ^ijj  without  filing  any  bill  or  bills  for  relief  in  eqaity. 

Dob  (liMn.      within  six  calendar  months  after  such  execution  exe* 

Darkk 

V.  cuted ;  then  and  in  such  case  the  said  lessee  ^  ^^  shall  be 

barred  and  foreclosed  from  all  relief  or  remedy  in  law 
or  equity,  other  than  by  writ  of  error,  for  reversal  of 
such  judgment,  in  case  the  same  shall  be  erroneous,  and 
the  said  landlord  or  lessor  shall  from  thenceforth  hold 
the  said  demised  premises  discharged  from  such  lease." 
This  latter  part  of  the  second  section  applies  to  the 
whole :  and,  if  the  right  to  reenter  in  the  present  case 
is  within  the  meaning  of  the  statute,  the  effect  would  be 
that,  unless  the  tenant  paid  the  arrear  of  rent  within  six 
months,  the  lease  would  be  absolutely  forfeited,  though 
the  condition  is  merely  that  the  landlord  shall  enter  and 
hold  until  the  arrears  are  paid ;  and  the  statute  would 
enlarge  the  terms  of  the  condition,  and  create  a  for- 
feiture where  none  was  intended  by  the  parties. 

We  are  of  opinion  that  the  statute  was  not  intended 
so  to  operate,  but  that  its  application  is  to  those  cases 
only  where  the  right  to  reenter  is  absolute  and  not, 
as  in  this  case,  quousque,  and  the  lease  upon  such  re- 
entry is  forfeited.  Before  ihe  statute  passed,  equity 
would  relieve  against  a  forfeiture  for  non-payment  of 
rent :  but,  as  it  was  uncertain  whether  the  tenant  would 
apply  for  relief  or  when,  much  inconvenience  was  caused 
to  landlords,  which  the  statute  was  calculated  to  re- 
move by  limiting  the  period  to  six  months.  ' 
Our  judgment  therefore  is  for  the  defendant. 

Rule  absolute. 
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Quejn'i  Bench. 
1846. 


The  Queen  against  Conyers  and  Three  Others. 


FANDAMUS. 
were  as  follows. 
«  Victoria;'  8cc. 
ifendants)^   *<Esq 
WaUham  in  the  county  of  Essexy  greeting. 

"  Whereas  we  have  been  given  to  understand,"  8cc, 
^  that  our  Right  Honourable  Thomas  Grenville,  War- 
den, Chief  Justice  and  Justice  in  Eyre  of  all  our  forests, 
chases  ",  &c.  "  on  the  south  side  of  Trenty  did,  on  *^  Sac. 


as  aforesaid,  bearing  date  **  Sec,  <^  directed  to  all  and  sin- 
the  officers  and  ministers  of  our  forest  of  Waltham 
aforesaid,  and  reciting  that  Edward  Jones  Williams^  of '' 


MANDAMUS.      The  material  parte  of  the  writ  By  a  regulation 
of  the  Judges, 
made  under 

^  To  Henry  John  Conyers^'*  Sec  (the  f.  2a  i.  ic,  it' 

defendante),   **  Esquires,   Verderers  of   our  forest    of  every  manda- 
mus shall  be 
tested  and  made 
returnable  "oa 
a  day  certain,'* 
before  (he 
Queen,  &c. 

Held,  that 
the  words  re- 
quiring the 
teste  to  be  **  on 

{1st  September  1843),  *^  by  writing  under  his  hand  and  a  day  certain  " 
the  seal  of  his  office  of  Chief  Justice  and  Justice  in  Eyre  ^^  *  *^  "* 

Held  also^ 
Lord  Dtfi' 

irular  the  officers  and  ministers  of  our  forest  of  Waltham  ?*?.^ '''  ^ 

O  dubitante,  that» 

where  a  man- 
damus had, 
under  the  di- 
rection of  a  special  pleader,  been  drawn  with  a  teste  out  of  term,  and  so  issued,  and  a 
return  had  been  made  and  demurred  to,  whereupon  the  defendants  objected  that  the  writ 
was  wrongly  tested,  the  Court,  by  its  general  authority,  might  amend  the  teste  on  motion 
bj  the  prosecutor.     For, 

That  the  mistake  was  that  of  the  officer,  not  the  party,  the  officer  being  bound  to  see 
that  a  proper  teste  was  affixed,  and  not  adopt  an  irregular  one  given  by  the  prosecutor ; 

That  tbie  mistake  arose  from  a  misconstruction  not  unreasonable ; 

And  that  the  Court,  knowing  the  date  at  which  the  rule  for  a  mandamus  was  made 
abaolute,  might  amend  according  to  that  date. 

Mandamus,  to  the  vcnlcrers  of  a  roynl  forest,  recited  that  the  Cliicf  Justice  and  Justice 
in  Eyre  had  granted  licence  to  the  prosecutor  to  hunt  &c.  in  tlic  forest,  provided  the  licence 
were  brought  to  the  next  Court  for  the  said  forest,  to  be  enrolled  among  the  records 
there :  and  that  the  dcfundanU  had  refused  to  enrol :  the  writ  therefore  commanded  them 
to  enrol  the  licence  at  the  next  Court  of  attachment.  licturn,  that  the  forest  was  not 
within  any  manor  &c.  of  the  prosecutor,  nor  was  he  seised  &c.  of  the  said  forest,  for  any 
estate  whatever ;  and  that  the  licence  purported  to  extend  over  lands  within  the  forest, 
of  which  ^.,  li.  and  C*.  were  seised  of  estates  of  freehold,  and  were  the  occupiers. 

Held,  on  demurrer  to  the  return,  that  tlie  licence  was  void  as  to  the  lost  mentioned  lands, 
mod  therefure  the  Court  could  not  grant  a  mandamus  to  enrol  it. 

Tbe  defendants  also  returned,  tiiat  the  verderers  liad  not  been  required  by  tlio  Chief 
Justice  and  Junicc  in  Eyre,  or  by  any  Court  of  the  Forest,  to  enrol  the  licence. 

Held,  on  demurrer  to  tlie  return,  that  this  also  was  an  answer  to  tho  writ,  for  that  the 
Court  of  the  Chief  Justice  in  Eyre  had  power  to  compel  obedience  in  the  verderers,  who 
were  its  officers,  and  therefore  tlie  Court  of  Queen's  Bench  ought  not  to  interfere,  unless 
io  a  case  of  urgent  necessity.     Judgment  for  defendants. 
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Volume  mi.    Sec.  "  Esouire,  had  made  his  request  unto  him  for  all- 

'    _  cence,  to  hunt,  hawk,  course,  set,  shoot  and  fish  in  our 

The  QuBEK  said  forest  of  JValtham,  and  that  he  had  confidoice  in  him, 
CoMYKRs.  the  said  E.  J.  W.^  that  he  was  a  preserver  of  the  game 
and  would  use  the  licence  thereby  given  to  him  not  for 
the  destruction  and  spoil  thereof  but  for  his  recreaticm 
only,  will  and  require  all  and  singular  the  officers  and 
ministers  of  our  said  forest,  and  dl  others  whom  it 
might  concern,  tliat  they  and  every  of  them  should 
permit  and  suffer  the  said  E.  J.  W.  at  all  seasonable 
times,  with  one  person  in  hb  company,  on,  from  and 
after  the  first  day  of  September  to  the  12th  day  of  FA- 
ruary  in  every  year,  and  at  no  other  times,  to  hunt,  hawk 
course,  set,  shoot,  and  fish  in  the  public  waters  of  cmr 
said  forest,  and  to  kill  and  carry  away,  in  and  from  our 
said  forest  and  the  limits  thereof,  all  and  all  manner  of 
beast  and  fowl  of  forest,  red  and  fallow  deer  only  ex- 
cepted, and  to  keep  and  use  all  sorts  of  dogs,  nets  and 
guns  for  that  purpose,  he  always  first  acquainting  the 
keeper  of  the  walk  where  he  intended  so  to  hunt,"  &c, 
*<as  aforesaid;  provided  always  that  he  did  use  the 
liberty  thereby  given  to  him  with  that  moderation  which 
was  fitting ;  and  provided  also  that  the  licence  of  him  the 
said  Rt,  Hon.  T.  G.,  Chief  Justice  "  &c.,  "  was  brouglit 
to  the  next  court  to  be  held  for  our  said  forest  to  be 
there  enrolled  amongst  the  records  of  the  said  court : 
And  whereas  we  have  been  further  given  to  understand," 
&c,  *^  that  our  Court  of  Attachment  of  our  said  forest 
of  Waliham  was  held  at "  &c,,  «  on  "  &c,  (1 1  di  Zkcemberj 
1843),  "before  you  the  said  Hairy  John  Cony€rs*\  &c. 
(naming  the  four  defendants )>  "  then  being  present  at  the 
same  court,  and  then  and  from  thence  hitherto  and  still 
being  verderers  of  our  said  forest,  being  the  next  court 
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held  for  our  said  forest  after  the  granting  of  the  said  Queen's  Bench, 
lioence  by  our  said  Rt.  Hon.  T.  G.,'*  Sec.,  "and  that  at       ^^^^' 


the  said  court  came  the  said  K  J.  fV.  by  James  AUsup  ^**  ^""^ 
his  attorney  in  that  behalf,  and  then  and  there  by  the  Conyirs. 
same  attorney  brought  the  said  licence  to  be  there 
enrolled  amongst  the  records  of  the  said  Court,  and  then 
and  there  presented  the  same  to  you  the  said  H.  J. 
Conyers  ",  &c.,  "  and  then  and  there  by  the  same  attorney 
besought  and  required  you,  the  said  H.  J.  Ccnyers^* 
&c.,  "  to  enrol  or  cause  to  be  enrolled  the  said  licence 
.amongst  the  records  of  the  said  court  there:  but  that 
you ''  &c. :  the  writ  then  averred  neglect  and  refusal  by 
the  defendants  to  enrol,  and  commanded  them  "  that, 
at  our  next  Court  of  Attachment  to  be  held  of  and  for 
oar  said  forest  of  Waltham,  you  do  enrol  or  cause  to  be 
enrolled  amongst  the  records  of  our  said  Court  there  the 
said  licence  so  granted  by  our  said  Rt.  Hon.  71  G., 
Chief  Justice "  &c.,  "as  aforesaid,  to  the  said  E.  J. 
WiUiams  as  aforesaid,  or  that  you  shew  us  cause  "  &c. 

**  Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
22nd  day  of  June,  in  the  8th  year  of  our  reign.  By  the 
Court.     BobinsonJ'*  ' 

Return.  "We",  &c.,  "certify  and  return"  &c. 
•*  that  the  said  forest  of  WaUham  in  the  said  county 
of  Essex,  in  the  said  writ  mentioned,  and  the  limits 
thereof,  and  the  public  waters  thereof,  were  not,  nor 
was  either  of  them  or  any  part  thereof  at  the  time  of 
the  granting  of  the  said  licence  in  the  said  writ  men- 
tioned, nor  are  nor  is  the  said  forest  and  limits  and 
public  waters,  or  either  of  them  or  any  part  thereof, 
within  any  Lordship,  manor,  reputed  manor,  forest, 
chase,  park  or  warren  of  or  belonging  to  the  said  E.  J. 
Williams,  or  in  which  the  said  E,  J.  W.  had,  at  the  time 


984  Q.B.   EASTER  TERM, 

Voiume  VIII    of  the  granting  of  the  said  licence,  or  now  hath,  any 

! estate,  right,  title  or  interest  whatsoever;  nor  was  the 

■"^  ^""''     said  E.  J.  W.,  at  the  time  of  the  granUng  of  the  said 
CoKTERi.       licence,  nor  is  he  now,  seised  or  possessed  of,  or  entitled 
(o,  the  said  forest  of  Waliham  and  the  limits  thereof,  and 
the  public  waters  thereof,  or  to  the  soil  and  land  of  or 
in  the  same,  for  any  estate  of  freehold  or  other  estate  or 
interest  whatsoever.    And  we,"  &c.,  further  certify"  &c^ 
^*  that  the  said  licence  in  the  said  writ  mentioned,  and 
the  rights,  liberties  and  privil^es  in  tlie  said  licence  men- 
tioned, and  thereby  assumed  to  be  granted,  extend  and 
purport  to  extend  over  lands  and  waters  in  and  over 
which  the  said  E.  J.  WiUams  had  not  at  the  time  of  the 
granting  of  the  said  licence,  nor  now  hath,  any  lord- 
ship, manor,   reputed   manor,  forest,   chase,   park  or 
warren,  or  any   estate  of  freehold,   or    other    estate, 
right,  title  or   interest  whatsoever.       And    we,"  &Cn 
further  certify  &C.,  ^^tliat  the  said  licence  in  the  said 
writ  mentioned,  and  the  rights,  liberties  and  privileges 
in  the  said  licence  mentioned,  and  thereby  assumed  to 
be  granted  to  the  said  E,  J.  fF.,  extend  and  puqiort  to 
extend  over  certain  lands  lying  and  being  within   the 
said  forest  and  limits  thereof,  to  wit  over  a  certain  close 
called  and  known  by  the  name  of  Copt  Hall  Green ; ' 
and  of  a  ^^  certain  other  close  called  "  &c.  (naming  other 
lands),  "  all  in  the  parish  of  &c.,  "  of  which  one  Sir 
IVilliam  Wake,  Baronet,  was,  at  the  time  of  granting  the 
said  licence,  and  still  is,  seized  for  an  estate  of  freehold 
in  possession,  and  of  which  he  the  said  Sir  TV,  JV,  Bart, 
then  was  and  still  is  the  occupier ;  and  over  a  certain 
other  close  *^  &c.  (naming  other  lands  of  which  certaiu 
other  persons  respectively  at  the  time  of  the  grant  of 
licence,  and  still,  were  seised  and  the  occupiers).     ^^  Aud 
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we,"  &c.,  further  certify  &c :    then  followed  a  state-  Queen*s  Benck. 
ment,  which  it  is  unnecessary  to  insert  at  length,  that,  ' 

after  the  granting  of  the  licence,  and  before  the  Court  ^^  Qu"» 
of  Attachment  held  on  11th  December,  1848,  to  wit  ConTiai. 
on  &C.,  and  on  other  days  before  the  licence  had  been 
brought  by  Williams  or  any  other  person  to  be  en- 
rolled &c«,  and  before  any  petition  to  the  Verderers 
touching  the  enrolment,  Williams  came  upon  the  said 
forest  of  Waltham  for  the  purpose  of  hunting  and 
shooting  in  the  said  forest,  and  did  hunt  and  shoot 
there  and  kill  and  carry  away  beasts  and  fowls  of  forest, 
8cc.  *^  And  we ",  &c.,  further  certify  &c.,  "  that  the 
said  Verderers  have  not  nor  have  any  nor  hath  either  of 
them  been  required  by  the  Warden,  Chief  Justice  and 
Justice  in  Eyre^  in  the  said  writ  mentioned,  or  by  any 
Justice  or  Justices  of  the  said  forest  of  Waltham  or  of 
any  forests  or  forest  of  our  Lady  the  Queen,  or  by  any 
rule,  order  or  decision  of  any  Court  of  Justice  seat  or 
any  Court  whatsoever  of  or  for  the  said  forest  of  Waltham^ 
to  enrol  or  cause  to  be  enrolled  among  the  records  of 
the  said  Court  of  Attachment  in  the  said  writ  mentioned, 
or  of  any  court  whatsoever,  the  said  licence  in  the  said 
writ  mentioned ;  nor  hath  any  claim,  complaint,  appeal, 
reference  or  application  whatsoever,  touching  the  said 
licence  or  the  enrolling  of  the  same,  been  made  to  the 
said  Warden,  Chief  Justice  and  Justice  in  Eyre,  or  to 
such  Justices  as  aforesaid,  or  any  or  either  of  them,  or 
to  any  such  Court  of  Justice  seat  or  other  court  what- 
soever of  or  for  the  said  forest,  having  appellate  juris- 
diction or  any  jurisdiction  or  authority  whatsoever  over, 
in  or  from  the  said  Court  of  Attachment,  or  over  the  said 
Verderers  in  the  said  writ  mentioned.     And  for  these 
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Volume  VIII.    reasons  we  cannot  enrol  or  cause  to  be  enrolled  the  s^d 

1_  licence  "  &c.,  "  in  manner  "  &c. 

Demurrer,  stating  several  causes.  Those  material  to 
the  decision  on  the  return  will  appear  sufficiently  by 
the  argument. 

Joinder  in  demurrer. 

The  defendants  stated,  as  one  of  their  points  for  ar- 
gument, '^  That  the  writ  of  mandamus  is  bad,  as  imving 
been  issued,  and  been  tested,  out  of  term." 


In  last  Hilary  term,  Watson^  referring  to  the  Regu- 
lation made  by  the  Judges  of  this  Court,  under  stiL 
6  &  7  Vict.  C.20.  s.  16.,  that  "  Every  writ  of  manda- 
mus shall  be  tested  and  made  returnable  on  a  day  cer- 
tain, before  the  Queen  at  Westminster  "  (^r),  obtained  a 
rule  to  shew  cause  why  the  mandamus  should  not  be 
amended  by  altering  the  teste  to  a  day  certain  in  term. 
It  appeared,  by  the  affidavit  on  which  the  motion  was 
made,  that  the  mandamus  was  both  tested  and  issued 
out  of  term,  the  special  pleader  employed  in  the  case 
being  of  opinion  that  this  course  was  permitted  by  the 
regulation  above  referred  to  (i). 


T.  C.  Marshy  in  the  same  term  {Jamiarj/  24tb), 
shewed  cause  against  the  rule  to  amend.  A  mandamus 
must  be  tested  in  term.  Com.  Dig.  Matidamas  (C4.); 
for  the  Court  has  no  authority  to  award  process  at  any 
other  time,  nor  is  the  sheriff  bound  to  execute  a  writ 

(a)  Heg,  8.  Corner's  Practice  of  the  Crown  tide  oftfie  Court  <f  QwKn*s 
Bench,  Fomuy  p.  2. 

(6)  The  reporters  have  endeavoured  without  success  to  obtain  a  copy 
of  the  affidavit,  and  have  reason  to  believe  that  the  drafl  used  in  Coort 
was  mislaid,  and  that  no  transcript  had  been  made,  but  that  the  affidivit 
contained  nothing  material  in  addition  to  the  particulars  aboTC  stated. 
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so  awarded ;  S  Bac.  Abr.  877  (7th  ed.),  Exectdioti  {C) :  Queen's  Bcudu 

if  tested  out  of  term,  it  is  a  nullity,  Com.  Dig.  Abate- 1__ 

ment  (H  140;  and  the  fault  "shall  not  be  amended;  '^^'^  ^""^' 
for  it  is  not  form ; "  Com.  Dig.  ibid.,  citing  Sympson  v.  Comyers. 
Inhabitants  of  Penryth  (a).  Stat.  9  Amu  c.  20.,  by 
which  {s.  7.)  the  writs  of  mandamus  there  mentioned 
are  brought  within  the  protection  of  the  statutes  of 
Jeofails^  is  extended,  by  stat.  I  W.  ^.  c.  21.  s.  S.,  to 
mandamus  generally,  but  only  so  far  as  the  enactments 
of  Stat.  9  Ann.  c.  20.  regard  the  "  return  to  writs  of 
mandamus,  and  the  proceedings  on  such  returns." 
And,  supposing  the  statutes  of  Jeofails  applicable  to 
the  defect  as  it  appears  on  this  writ,  the  fault  here  is 
not  on  the  face  of  the  writ  merely ;  the  affidavit  shews 
that  the  mandamus  was  in  fact  issued  out  of  term. 
The  G)urt  would  perhaps  not  attend  to  that  circum- 
stance if  the  writ  were  properly  tested;  but  here  the 
mandamus  both  purports  to  be,  and  is,  issued  in  va- 
cation. In  Kejvworthy  v.  Peppiat  (b)  a  bill  of  Middlesex 
made  returnable  on  a  dies  non  was  considered  absolutely 
void,  and  leave  to  amend  was  refused.  In  Edgell  v. 
Curling  {c)  a  subpoena  duces  tecum  was  held  to  be 
void,  because  tested  in  vacation.  And  in  BadJiam  v. 
Bateman  {d)  a  distringas  returnable  out  of  term  was 
set  aside  on  an  application  made  more  than  eight  days 
after  execution,  on  the  ground  that  the  writ  was  void 
and  could  not  be  amended.  The  Court  has  always 
been  guided,  on  motions  of  this  kind,  by  the  circum- 
stance that  there  was  something  to  amend  by ;  Green 
V.  Rennet  {e) :  here  that  circumstance  is  wanting.    The 

(a)  1  Show.  80.  (6)  4  £.  ^  Aid.  288. 

(c)  7  Man.  J  G.  958.  (d)  2  DoveI  ^  X.  1 30. 

(f)  1  T.  R.  782. 
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Volume  viiL    (]jite  of  the  rule  absolute  for  a  mandamus  la)  would  not 

' fix  the  time  when  the  writ  issued.     The  affidavit  shews 

•  '^^^  Qu"K  ^1^^^  ^  regular  teste  would  be  contrary  to  the  fact:  this 
CoNYs&s.  therefore  is  not,  as  BuUerJ.  said  in  Gree?i  v.  Eenneit(b\ 
a  motion  *^  to  amend "  a  **  mistake  according  to  the 
truth  of  the  case."  The  practice  as  to  amendment  is 
stated  in  the  late  treatises  on  the  practice  of  the  Crown 
Office  (c) :  but  nothing  is  mentioned  that  could  warrant 
this  application.  ^Coleridge  J.  In  Regina  v.  Hie  Mayor 
4'c.  of  Newbury  (d),  cited  by  Mr.  Archbold  (p.  311),  this 
Court,  during  the  argument,  suggested  an  amendment 
of  the  writ.]  The  objection  there  was  not  one  which 
made  the  writ  void :  and  the  suggestion  of  the  Court 
was  not  opposed  (e)»  The  practice  as  to  amending  mis- 
prision of  the  clerk  has  no  place  where  the  defect  pro- 
ceeds, not  from  an  oversight  committed  by  a  clerk  of  the 
Court,  but  from  a  misconception  of  the  special  pleader. 
[Coleridge  J.  It  was  also  a  mistake  in  the  officer,  to 
insert  a  date  not  according  to  the  regulation  of  the 
Court.] 

Watson  and  Bovillj  contra.  The  writ  emanates  from 
the  Court :  and,  if  the  clerk  annexes  a  wrong  teste,  it  is 
not  the  less  a  misprision  because  the  mandamus  has 
been  prepared  in  a  pleader's  chambers.  The  fault  here 
is,  in  its  nature,  a  misprision  merely,  produced  by  uisert- 

(a)  The  rule  in  this  case  was  made  absolute  on  May  3d,  IS-14. 
(6)  1  T,  R.  782. 

(c)  JrdiboltTs  Practice  of  the  Crown  OJfice,  tit.  liandamus,  p.  311.,  a»J 
Corner"'*  Practice  (f  the  Crown  Side  of  Q,  B,  233.,  tit.  Mandanuis,  were  le- 
fcrrcd  to. 

(d)  1   Q.  n,  751.  759. 

(e)  It  was  there  understood  tliat  the  prosecutor  would  Imtc  leave  to 
amend,  if  necessary,  on  terms ;  and,  to  aTOid  delay,  tlic '  argument  was 
allowed  to  proceed  as  if  the  amendment  had  been  made. 
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ing  one  month  instead  of  another ;  and  no  prejudice  can   Queen's  Bench. 
arise  from  the  amendment.    The  cases  in  which  *'  mis-  * 


conveying  of  process "  or  "  misprision  of  the  clerk "     ^®  Queek 

may  be  aided  by  the  Court  are  pointed  out  in  Com.      ConT»a». 

J)ig^  Amendment  (C  2.)»  (T) ;  and  in  the  division  (C2.) 

it  is  laid  down  that,  **  if  a  venire  facias  or  other  process 

be  tested  before  appearance  or  declaration,  it  shall  be 

amended  by  the  roll ;  ^  "  so,  if  it  be  tested  die  dominico  ;" 

**  or,  out  of  term,  or  after  trial."     In  Comer's  Practice^ 

p.  283,  it  is  said  (citing  Regina  v.  Directors  of  St*  Pan" 

€ras{a),  1843)  that  '<  The  Court  have  allowed  a  writ  of 

mandamus  to  be  amended  when  the  case  has  come  on 

for  argument  in  the  Crown  paper,  giving  leave  for  the 

return  to  be  amended  also,  or  a  new  return  to  be  filed." 

A  bill  of  Middlesex  was  held  to  be  amendable  after  it 

had  been  filed ;  Greeti  v.  Rennet  (6).  In  Rex  v.  Paa>ell{c) 

an  extent  was  amended  by  completing  the  teste.    The 

Anonymom  (d)  case  in  Hardres  as  to  amending  a  venire, 

JSourchier  v.  Wittle  {e\  where  the  teste  of  a  capias  was 

amended.  Smith  v.  Wilmer[g\  Greetiwood  v.  Richard' 

son  {h)y  Thorpe  v.  Hook  (i),  1  Roll.  Abr.  207,  tit.  Amende 

mentj  pi.  16.,  and  1  Tiddj  713  (9th  ed.),  are  also  among 

the  authorities  on  this  subject.     If  it  is  essential  that 

there  should  be  something  to  amend  by,  the  clerk  here 

may  amend  by  the  rule  of  Court  which  ordered  the  man* 

damus  to  issue.     As  to  Edgell  v.  Curling  (^),  the  Court 

there  refused  to  overlook  a  defect  in  the  teste  of  a  sub- 

poena^  when  the  consequence  would  liave  been  to  con- 

(a)  Not  reported.  (6)  1  T.  R,  78S. 

(c)  Bunb.  83.  (rf)  Hardr.  321. 

(«)  1  H.  BL  291.  U)  3  Atk,  595. 

(h)  Barnes,  16. 

(i)  1  JDowL  P.  C  501.  See  Bicknell  v.  Wethenll,  1  Q.  B.  914. 
(k)  7  Man.  j-  G.  968. 
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Volume  nil.    vict  a  party  of  contempt  for  disobeying  a  writ  whidi 

!_    was  void  when  issued.     Section  v.  Heap  (a),  there  cited, 

seems  to  haye  been  a  mere  case  of  setting  aside  for 
irregularity.  It  is  a  fallacy  to  argue  that  thb  writ 
cannot  be  amended  because  in  fact  it  issued  after 
term.  The  writ  is  not  the  less  a  writ  of  the  term  be- 
cause taken  out  in  vacation.  It  is  the  well  known 
practice  that,  if  a  rule  for  a  mandamus  is  granted  on 
the  last  day  of  term,  the  writ,  though  subsequently 
issued,  dates  from  the  term.  The  Court  will  be 
governed  in  this  case  by  that  which  appears  on  the 
record.  A  mandamus  has  issued ;  the  defendants  have 
made  a  return ;  and  they  now  allege  that  the  mandamos 
is  wrongly  tested.  [Lord  Denman  C.  J.  You  wAt 
the  application  to  amend,  when  the  retdm  is  ready  to 
be  argued.]  It  is  because  they  have  stated  the  objec- 
tion in  their  points  for  argument.  And,  further,  al- 
though, ex  abundanti  cantela,  this  application  has  been 
made,  it  is  not  clear  that  the  teste  out  of  term,  to  a 
mandamus,  is  wrong.  The  words  of  the  rule  in  ques- 
tion are  only  ^*  on  a  day  certain."  In  the  preceding 
rules,  S  to  7,  when  a  return  is  spoken  o^  the  directkiD 
is,  that  the  return  shall  be  made  on  a  day  certain  in  the 
next  ensuing  term,  or  in  the  same  or  the  next  term,  or 
in  term  or  vacation :  in  no  previous  instance  are  the 
words  so  general  as  in  rule  8:  there  is  no  ground, 
therefore,  for  concluding  that  in  this  particalar  instance 
a  return  in  term  is  the  oiily  one  permitted. 


Lord  Denman  C.  J.     I  have  a  difficulty  in  acceding 
to  the  opinion  that  this  rule  may  be  made  absolute.    I 


(a)  5  Dow/.  P.  C.  247. 
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think  that  the  word  "  misprision  "  means  a  mere  mistake.  Ouem's  Benek. 

1846 
The  writ,  here,  being  altogether  void,  it  is  at  any  rate  a  !_ 

strong  proposition  to  say  that  we  shall  make  it  good.  ^^  ^""* 
Still,  if  the  error  were  the  act  of  the  Court,  I  would  not  Comt™. 
pronounce  that  we  might  not  do  so  :  but  this  does  not 
appear  to  be  such  an  error,  or  to  be  a  mistake  of  the 
elerk  within  the  meaning  of  the  authorities  on  this  sub- 
ject I  do  not  know  that  the  clerk  is  bound  to  form  an 
OfHoion  on  the  accuracy  of  the  teste ;  that  is  judged  of 
by  the  party  himself  who  instructs  the  clerk :  and  I  do 
not  think,  if  there  is  a  mistake,  that  the  clerk  is  bound 
to  set  it  right.  However,  there  may  be  cases  which 
admit  of  the  course  now  proposed ;  and  it  would  some- 
times be  painful  to  prevent  it.  An  excuse  for  it  is 
ftimished  here  by  the  language  of  the  8th  Regula- 
tion, which  speaks  only  of  <^a  day  certain,"  whereas, 
in  the  earlier  rules,  the  mention  of  a  ^*  day "  has  the 
words  "  in  term  or  out  of  term  ",  or  something  of  the 
kind,  tacked  to  it ;  and  it  may  have  been  thought  that 
when  those  words  were  not  used  the  party  was  free  to 
choose  a  day  either  in  term  or  in  vacation.  Still  I 
think  that  the  wording  of  the  8th  rule  was  not  meant 
to  alter  the  law,  but  that  parties  were  intended  in  every 
instance  to  find  out,  for  themselves,  what  the  practice 
required.  It  also  appears  to  me  difficult  to  say,  and  the 
affidavit  does  not  shew,  what  there  is  to  amend  by.  But 
the  rest  of  the  Court  think  that  the  application  may  be 
granted ;  and  I  agree  with  them  in  doing  so^  though 
protesting,  as  I  am  always  disposed  to  do,  against  the 
practice  of  summarily  altering  a  solemn  act  of  the  Court. 

Patteson  J.    The  8th  Regulation  directs,  in  general 
terms,  that  every  mandamus  shall  be  tested  on  *^a  day 

3  u  2 
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roiume  FIJI,  certain.*'     Before  that  rule,  the  Coart,  in  granting  a 

]__  mandamus,  was  understood  to  direct  tliat  the  writ  should 

The  QnuK  issue,  tested  as  of  the  day  on  which  the  rule  was  granted : 
CoNTSfts.  and,  if  the  officer  had  affixed  a  teste  of  any  different 
day,  it  would  have  been  a  mistake  which  the  Court 
might  have  corrected  by  its  general  authority,  and  not 
by  force  of  any  statute.  But  it  is  contended  that,  in 
this  cose,  the  rule  having  been  misconstrued,  the  mis-* 
take  is  not  with  the  officer  of  the  Court  but  with  the 
party.  The  rule  is  not  distincdy  worded;  and  the 
officer  acts  upon  the  suggestion  of  a  party  whp  comes 
to  him  and  desires  the  writ  to  be  made  out  according  to 
his  own  interpretation.  Still,  the  officer  is  to  use  his 
discretion,  and  act  according  to  the  authority  entrusted 
to  him :  and,  if  he  gives  a  wrong  date  to  the  writ,  it  is 
his  own  misprision ;  for  he  was  not  bound  to  adopt  the 
view  of  the  party  suing  out  the  mandamus*  As  to  the 
real  interpretation,  we  are  agreed  that  the  rule  means  a 
day  certain  in  term,  and  does,  in  substance,  direct  that 
the  writ  shall  issue  on  such  day :  and  I  think  the  relation 
between  the  time  of  granting  the  writ  and  the  time  of 
its  issuing  is  not  meant  to  be  so  entirely  a  fiction  as  has 
been  suggested.  I  am  therefore  of  opinion  that  the 
teste  may  be  amended ;  and  that,  in  the  exercise  of  our 
general  power,  and  not  under  any  particular  statute,  we 
may  make  this  rule  absolute. 

Coleridge  J.  I  think  that  we  have  here  a  discretion 
vested  in  us,  and  that  we  may  amend  where  a  mistake 
occurs  which  might  be  committed  by  a  person  using 
reasonable  care,  and  is  the  error  not  of  a  party  but  of 
the  officer.  That  seems  to  me  to  be  the  case  here :  and, 
in  directing  this  amendment,  I  think  we  shall  amend 
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according  to  the  fact ;  that  is,  the  order  of  the  Court  fur   Queen't  Benck. 

I  QAii 

issuing  the  writ     In  practice,  the  mandamus  is   sup- 

posed  to  issue  on  the  same  day  on  which  it  is  ordered     ^^  Qum 

by  the   Court.     Mr.  Robinson  says  that,   even  when      Comtxbi. 

issued  in  a  subsequent  term,  it  is  tested  on  that  day  of 

the  former  term  on  which  the  rule  absolute  was  granted. 

We  can,  therefore,  amend  here  according  to  the  fact, 

because  we  know  the  day.     It  was  contended  that  the 

mistake  was  that  of  the  special  pleader,  not  the  officer ; 

but  the  officer  was  bound  to  obey  only  the  order  and 

practice  of  the  Court.    Then,  lastly,  the  mistake  was 

not  so  unreasonable  as  to  preclude  an  amendment;  for 

the  officer,  dealing  with  a  new  set  of  rules,  not  very 

clearly  drawn,  might  fairly  suppose  that  the  words  **  a 

day  certain,"  without  more,  were  used  in  opposition  to 

the  words  *^  a  day  certain  in  term." 

Rule  absolute  to  amend* 

The  demurrer  was  then  argued  {a)» 

Waisonj  for  the  Crown.  The  nature  and  origin  of 
royal  forests  are  detailed  in  ManwoocTs  Treatise  of  the 
Forest  Lcrws.  (He  then  read  the  passages  on  this  sub- 
ject in  the  4th  {Nelson^s)  edition  of  Mantcood,  pp.  139, 
140,  148,  145,  146,  147,  tit  Forests,  sects.  1,  2,  3,  13, 
21,  22,  29,  32,  33.)  The  same  treatise  describes  the 
office  and  jurisdiction  of  the  Chief  Justice  in  Eyre  of 
the  Forest,  as  to  granting  licences,  and  otherwise.  ( fTa/- 
son  then  read  passages  from  Manwood^  Nelso7i*s  edition, 
pp.  57,  58,  tit  Chief  Justice  in  Eyre,  sects.  1,  2,  5,  28 : 

(a)  For  tlie  CrowD,  on  the  same  day,  before  the  same  three  Judges.  For 
the  defeDdants,  in  Easter  term  (jfpril  25th),  before  Lord  Denman  C.  J.y 
Fattemm  and  WUliams  Js.  ( nightman  J.  was  in  the  Bail  court) 
SU   3 
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Foiume  VIII.   p.  65^  tit.  The  Charge^  sects.  1,  et  seq. :  pp.  188,  189, 192, 

_  ^^^^        tit.  Hunting,  sects.  21,  22,  86:  p.  SS2,  tit.  Bolls  of  the 

Tiie  QuEEK     2%r^,  secL  S :  and  the  placita  "  in  itinere  de  Deane" 

CoMTXBs.      in  l(W.)  Jofies{a)i  Manwood  {Nelson),  pp^  110,  115, 

tit.  Dogs  in  a  Forest,  sects.  15,  37 :  pp.  20,  21,  tit.  As- 

sort,  sects.  7,  11 :  p*  307,  tit.  Pwrprestwre,  sect.  25:  and 

Mathemes  Case  in  1  ( W.)  Jones  {b). 

It  is  objected,  in  the  present  case,  that  the  licence 
and  the  mandatory  part  of  the  writ  are  too  ooropre- 
hensive,  inasmuch  as  they  affect  lands  which,  not  being 
demesne  lands  of  the  Crown,  are  not  within  the  juris^ 
diction  of  the  Chief  Justice  and  Justice  in  Eyre^  and 
which  are  not  lands  of  the  prosecutor.  But  the  licence 
is  at  any  rate  good  against  the  Crown,  and  so  &r  as  the 
right  of  the  Crown  extends.  All  the  game  belongs  to 
the  Crown;  but  the  King  cannot  license  a  person  Co 
take  it  on  another*s  land,  because  in  so  doing  he  would 
be  a  trespasser;  and  this  is  the  meaning  of  Manwood, 
p.  188,  tit.  Hunting,  s.  21.,  where  it  is  said  that  the 
King  and  the  Chief  Justice  in  Eyre  may  grant  warrants 
to  hunt  in  the  forest,  and  licence  to  hunt  in  the  party's 
own  lordship  or  manor,  or  his  own  freehold.  So  far, 
the  license  is  available  at  once;  and,  if  the  licensee  ac- 
quired the  other  land  comprehended  in  the  licence,  or 
obtained  leave  from  the  proprietor,  it  would  then  pri- 
vilege him  as  to  that.  The  present  form  of  licence  has 
been  used  for  a  long  course  of  years.  And,  if  the 
licence  be  defective  in  part,  it  may  still  be  good  for  the 
residue.  Lord  Cote  says  in  4  Inst,  297 :  '*  If  a  man 
make  a  false  claim"  (before  the  Court  in  Eyre)  "by 
claiming  more  than  he  ought,  he  shall  be  fined  for  his 
false  claim,  but  that  which  he  ought  to  have  shall  not 

(a)  1  (  r.)  Jones,  347,  318.  (6)  1  ( IT.)  JoneM,  2^6. 
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be  seized :  as  the  prior  of  York  claimed  by  charter  to   Q««»'«  Bench. 

have,  tithe  of  all  venison,  tam  in  carne  quam  in  corio, !__ 

where  he  ought  not  to  have  It  in  corio,  for  which  he  TheQo«iK 
was  fined  and  enjoyed  it  in  carne."  The  same  point  is  Coii«b«. 
mentioned  in  Manwood,  p.  80,  tit.  Claims  in  forests^  s.  5. 
Coke  cites  also  Pickenn^t  Case  (a),  before  the  Justices 
in  Eyre,  which  was  to  a  like  effect.  Further,  the  ver- 
derers  ore  not  competent  to  raise  this  objection  to  the 
licence.  They  are  ministerial  and  not  judicial  officers, 
except  in  the  case  of  certain  small  offences.     In  other  * 

*  respects,  Mamoood  says,  their  Attachment  Court  '^  is 
iMily  a  Court  of  enquest;  for  an  offender  cannot  be  con- 
victed here^  neither  can  he  be  attached  by  his  body,  but 
by  his  goods,  unless  he  is  actually  taken  committing  the 
offence  in  the  forest :"  and  he  adds,  sect.  4.,  *<  Before  the 
making  Charta  Forestse,  this  Court  of  Attachments  was 
held  very  often,  but  at  no  certain  time,  only  at  the  will 
and  pleasure  of  the  chief  officers  of  the  forest :''  pp.  2S, 
24,  tit.  Attachment  Courts  sect.  84.  Blackstone  says 
(8  Comm.ll)  that  in  the  Court  of  Attachments  ''the 
foresters  or  keepers  are  to  bring  in  their  attachments, 
or  presentments  de  viridi  et  venatione;  and  the  ver- 
derers  are  to  receive  the  same,  and  to  enroll  them, 
and  to  certify  them  under  their  seals  to  the  Court  of 
Justice-seat,  or  Sweinmote :  for  this  Court  can  only  en- 
quire of,  but  not  convict  offenders.''  In  the  case  of  a 
licence,  the  duty  of  the  verderers  is  to  present  at  the 
Attachment  Court.  Manwood  says,  p.  384,  tit.  Woods 
in  forests^  sect.  46.,  that  ''though  a  man  may  cut  his 
wood  for  necessary  boots,  by  view  of  foresters,  and  by 
virtue  of  such  a  warrant  or  licence  from  the  Chief 
Justice  in  Eyre;  yet  the  officers  ought  to  present  it 

(a)  4  /rtjf.  297. 

3  u  4 
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roiume  VUL    at  the  next  Court  of  AttachmentSy  viz.  how  much 

I  AAA 

*        was  felled ;  and  that  it  was  done  by  the  view  of  the 

The  Qinux  foresters,  that  it  may  appear  on  record."  \C6lenige  J. 
Comrxms.  It  is  not  said  there  that  the  licences  are  to  be  en- 
rolled by  the  Court.]  The  Chief  Justice  in  Eyre 
may  qualify  the  licence  by  requiring  enrolment*  ICdt* 
ridge  Z.  Can  he  give  a  jurisdiction  to  the  Court  for  that 
purpose?]  He  has  control  over  that  Court;  and  the 
verderers  do  not  pretend  that  they  have  not  authority* 
The  case  is  like  that  of  a  mandamus  to  the  steward  of  a 
manor  to  enrol  a  bargain  and  sale:  there  the  Court' 
would  not  allow  a  return  denying  that  the  conveyance 
could  operate.  \Patteson  J.  The  steward  might  return 
that  it  was  not  according  to  the  custom.]  But  not  that 
it  was  in  itself  inoperative.  Several  persons  may  claim 
to  be  admitted  to  the  same  copyhold^  or  to  be  sworn  in 
as  churchwardens  for  the  same  parish ;  the  officer  cannot 
reject  any  one  because  there  is  a  question  as  to  the  title. 
When  a  charter^  or  the  specification  of  a  patent,  is  pre- 
sented for  enrolment,  it  has  never  been  suggested  that 
the  officer  might  refuse  because  the  charter  or  specifi- 
cation was  invalid.  It  is  objected  that,  if  the  verderers 
were  bound  to  enrol  the  licence,  the  Court  of  Justice- 
Seat  was  the  proper  Court  to  enforce  performance  of 
that  duty.  But,  although  claims  to  the  allowance  of 
liberties  and  privileges  in  the  forest  are  tried  in  the 
Court  of  Justice-Seat  (a),  the  claim  to  a  licence,  in  which 
enrolling  is  made  a  condition  precedent,  cannot  be  tried 
there,  nor  redress  had  for  interference  with  the  en- 
joyment under  such  licence,  if  tlie  verderers  refuse  to 
enrol.    The  objection  that  there  is  a  tribunal  other  than 

(a)  4  InaL  291. 
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tliis  Court,  by  which  redress  may  be  granted,  comes  Qtieen's  Senck. 

too  late  on  return  to  a  mandamus.     And  no  actual  ' 

sitting  of  a  Court  oF  Justices-Seat  has  been  traced  since  '^^  Quuw 

those  mentioned  by  Sir  fV.  Jones.     (The  rest  of  the  Comat. 
argument,  not  bearing  on  the  points  decided  by  the 
Courts  is  omitted.) 

7*.  C  Marsh  contra.  First :  This  mandamus  can- 
not be  sustained,  as  it  directs  the  enrolment  of  a  licence 
which  is  clearly  bad,  and  has  issued  improvidently.  It 
.18  a  licence  to  hunt  and  shoot  over  lands,  a  portion  of 
which  are  owned  and  possessed  by  private  proprietors : 
as  to  that  part,  it  is  inoperative :  and  there  cannot  be  a 
mandamus  to  enrol  an  instrument  which  purports  to  do 
more  than  it  can  legally  perform.  If  this  licence  were 
granted  by  the  Crown,  and  enrolled,  although  the 
Crown  exceeded  its  right  in  granting  it,  no  private  per- 
son could  prevent  the  enjoyment  of  it. 

Secondly :  Mandamus  is  not  the  proper  remedy;  for 
that  writ  will  not  issue  to  compel  an  inferior  officer  to 
obey  a  superior,  where  the  superior  has  power  to  enforce 
obedience,  and  has  not  been  duly  applied  to  by  the  pro- 
secutor :  Bex  v.  Bristam  (a),  Bex  v.  Jeyes  (6),  Begina 
V.  GatiMe  (c).  Com.  Dig,  Mandamus  (B),  5  Bac.  Abr. 
260,  261,  tit.  Mandamus  (B).  Bex  v.  C/mnccUor  8fc.  of 
Cambridge  (d)  (Dr.  Bentlet/s  case)  seems  referable  to 
the  same  principle.  Begina  v.  Kendall  (^),  which  may 
be  cited  on  the  other  side,  proceeded  on  the  ground 
that  there  was  no  other  remedy.  Here  there  is  a 
specific  remedy.    There  is  a  regular  gradation  of  forest 

(a)  6  7.  R.  168.  (6)  S  A.  i  E.  A\e. 

(c)  \\  A.iE.  69.  ((0  i  Slra.557.  S.  C.  2  f.tL  Ragm.  13 H 

(#}  1  Q.  B.  366. 
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Vabtme  viiL  coutts,  from  the  <^  Court  of  Attachment  ^  to  the  ^  Justioe- 
^^^^*       seat; "  Mamooodj  Laws  of  the  Forestj  ch.  21,  22,  2S, 

Hie  Qonui  £4  (a)  I  and  the  Chief  Justice  in  Eyre  has  authority  to 
OoMTsma.  impose  fines  and  forfeitures  on  verderers  for  neglect  of 
duty,  and,  inter  alia,  for  not  bringing  in  the  rolls  and 
presentments  of  the  forest ;  Manwoodf  p.  506,  cL  24w 
s.  5.,  4  Inst.  291.  So  that  the  authority  of  the  Court 
of  Queen's  Bench  to  enforce  an  enrolment  in  this 
manner  could  not  begin  till  the  Chief  Justice  in  &flr 
had  himself  refused  to  hold  a  court  for  the  purpose 
Consequently,  in  the  copious  reports  extant  of  cases 
on  the  forest  law,  there  is  no  instance  in  which  tfab 
Court  has  been  moved  to  compel  verderers  to  perform 
their  duties,  but  several  in  which  the  jurisdiction  of  the 
Kmgs'  Bench  in  forest  causes  has  been  denied;  Ctae 
of  Hundred  qf  fVargraoe  (b). 

Watson^  in  reply.  The  licence  may  be  taken  as  meant 
to  include  that  portion  of  the  forest  only  over  which 
the  Crown  had  a  right  to  grant  it :  and  the  party  who 
uses  it  over  the  soil  of  other  owners  may  then  be  a 
trespasser  ab  initio :  and  in  this  manner  the  passage  in 
Manwoodf  pp.  288,  289,  ch.  18.  s.  7.,  Sd  ed.,  may  be 
understood.  The  licence  is  not  illegal,  but  inoperative 
only,  even  as  to  the  defective  part.  But  this  point  can- 
not at  all  events  be  now  raised  by  the  defendants ;  for 
the  licence  must  be  enrolled  before  it  can  be  judged 
whether  it  be  good  or  bad.  The  question,  whether 
mandamus  is  or  is  not  the  proper  remedy,  ought  to  have 
been  raised  in  shewing  cause  against  the  rule,  not  oo 
the  return.     But  it  has  not  been  shewn  that  there  is  any 

{o)  l/ortAxttad  the  Sd  editioDy  pp.  400^  ct  mq, 
ih)  1(ir.)Jon^S67. 
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available  remedy.     It  does  not  appear  from  Manwood  Queen's  Bendu 
that  any  power  exists  in  the  Justice-seat  to  compel  the * 


verderers  to  enrol  a  licence.     They  are,  indeed,  com-     ^*  Qu"¥ 
pellable  to  bring  in  their  roll ;  but  the  prosecutor  can-      ConTia^. 
not  enforce  even  this,  till  he  has,  in  the  first  intance,  pro- 
cared  enrolment. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.,  in  this  vacation  {May  4th), 
delivered  the  judgment  of  the  Court. 

A  mandamus  issued  to  the  Verderers  of  Wtdtham 
JPbrestf  to  enrol  in  the  Forest  Court  a  licence  granted 
by  the  Chief  Justice  in  Eyre  to  kill  game  within  the 
Forest. 

We  have  heard  in  this  case  a  great  deal  of  ingenious 
argument  upon  points  of  curious  learning:  but  two 
matters  occurred  to  us  as  raising  objections  to  the  writ's 
issuing,  on  which  we  received  no  satisfaction. 

The  licence  was  admitted  to  be  void  in  part ;  that  is 
with  respect  to  the  right  of  sporting  over  the  lands  of 
private  proprietors.  But,  if  good  with  respect  to  the 
royal  lands,  the  learned  counsel  argued  that  we  ought 
to  command  the  enrolment,  that  it  might  operate  as  far 
as  it  is  legal.  We  feel,  however,  an  insuperable  diffi- 
culty in  directing  the  enrolment  of  an  instrument  which 
in  its  terms  would  give  power  to  commit  unlawful  acts. 
We  called  for  authority  to  this  effect;. and  none  was 
found. 

The  other  objection  is,  that  the  Verderers  are  officers 
of  the  Court  of  the  said  Chief  Justice  in  Eyre^  and  he 
must  in  that  character  have  power  to  compel  them 
to  do  what  the  law  requires.  This  Court  is  not  to 
be  used  as   an   instrument   for  enforcing  the  process 
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roiume  nil.    of  any  other  court,  at  least  without  a  case  of  urgent 

1846 

, [___  and    imminent  necessity,  which  cannot   be  pretended 

The  Qun«     fcere. 

V. 

CoiTiEt.  Judgment  for  defendants. 


HoLFORD  against  Bailey. 
A  decUratioo,    rpHE  declaration  stated  that  the  defendant  had  been 

rcaung  that  JL 

defendant  bad  summoned  to  answer  the  plaintiff  in  an  action  oi 

been  summoned 

to  answer  trespass ;  and  it  contained  four  counts. 

actiMi  of  trea.        The  first  count  was  for  breaking  and  entering,  with 

Siu'defendtnt,   ^^^^  ^"^  ^^"^^  &^  ^  several  fishery  of  plaintiff  in  the 

I^tS.*::^  ^""  Udr,  in  Brecknockshire. 

entered  a  'j^^  secoud  couut  charsed  that  the  defendant,  to  wit 

fishery,  to  wit  »  ' 

the  sole  and       qu  &c.,  with  force  and  arms  &c«,  broke  and  entered  a  cer- 

exclusiTe 

fishery  of  tain  Other  fishery,  to  wit  the  sole  and  exclusive  fishery 

pbuntiflTy  in  a 

certain  part  of  of  the  plaintiff,  to  wit  in  the  said  river  Usl-,  in  a  certain 

flowing  and  Other  part  of  the  said  river  then  flowing  and  being  over 

Ji^rof"^^  ^  ^^^  *°*^  ®f  ®"^  P//i7fP  Francis,  and  adjacent  to  &c,  situate 

and  then  fished  jj^  ^j^g  gj^jj  county,  and  then  fished  for  fish  in  the  said 

forfitthmthe  ^^ 

said  fishery  of     j^^  mentioned  fishery  of  the  plaintiff,  and  the  fish,  lo 

plainuff;and  . 

the  fish  of  the     wit  five  salmou,  &C.,  of  the  said  last  mentioned  fishery 

said  fishery  of 

pUimiff;  there    of  the  plaintiff,  there  found,  and  being  of  great  value,  to 
being 'in  the       wit  &c.,  then  being  in  the  said  last  mentioned  fishery, 
^Lsed  and['di».  ^^^^  chased  and  disturbed. 
cl^nlcS^        The  declaration  concluded:  **  and  other  wrongs  to 

pacem. 

Held,  on 
notion  in  arrest  of  judgment,  aAer  verdict  for  plaintiff: 

(1.)  That  the  declaration  was  shaped  in  tre^wss. 

(2.)  That  {Semble)  trespass  Ilea  for  breaking  and  entering  the  aercral  fishery  of  il.  on 
the  soil  of  B.     But 

(3.)  That  the  words  «so1e  and  exclusiTe  fishery**  wore  not  cquiralent  to  "scrcrd" 
fishery ;  and  that  no  cause  for  an  action  of  trespaa  appeared. 
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the  plaintiff  then  did,  against  the  peace  of  our  Lady  the   Qv«'«*<  Bench. 
Queen,  and  to  the  plaintiff's  damage  "  &c.  * 

Ten  pleas  were  pleaded,  leading  to  issues  of  fact.  Holfojid 

On  the  trial,  before  Parke  B.,  at  the  Gloucestershire       Baiht. 
Spring  assizes,  1844,  the  defendant  obtained  a  verdict 
on  issues  disposing  of  the  first,  third  and  fourth  counts ; 
and  the  plaintiff  had  a  verdict  on  all  the  issues  relating 
to  the  second  count. 

In  Easier  term,  1844,  Kelly  obtained  a  rule  nisi  for  ar- 
resting judgment  on  the  second  count,  on  the  ground 
that  it  was  shaped  in  trespass,  and  that  trespass  did  not 
lie  for  an  injury  to  the  several  fishery  of  the  plaintiff  on 
the  soil  of  a  third  person ;  and  that,  assuming  that  it  did 
lie,  the  second  count  did  not  assert  a  several  fishery, 
the  words  ^^sole  and  exclusive "  not  being  equivalent 
to  "  several/' 

In  last  Trinity  ierm  (a), 

Talfimrd  Serjt.,  Alexander  and  E.  V.  Mlliams  shewed 
cause. 

It  is  not  to  be  assumed  that  the  second  count  is  in 
trespass :  the  record  does  not  shew  the  form  of  the 
action.  [Kelly.  The  declaration  recites  that  the  de« 
fendant  has  been  summoned  to  answer  in  an  action  of 
trespass.]  When  the  record  is  made  up,  that  need  not 
appear,  since  the  rule  of  Hil.  4^4.  Forms,  No.  1  {b) ; 
Ball  V.  Hamlet  (c).  Before  the  New  Rules,  in  Anderson 
T.  Thomas  (J),  it  was  held  that  not  to  sUte  fully  the  form 


(a)  May  S9tb»  1845.     Before  Lord  Denman  C  J.»  PaUeson^  WilUaim 
and  CoUridgfi  Js. 
(6)  5B,^A(Lx,xl 

(e)  I  a  M.^  R.  575.     S.  C,  5  TyrwL  SOh 
id)  9  Binff.  G78. 
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Volume  nil.    of  action  was  only  an  irr^ularily :  and  the  words  "  of 
1__  a  plea  that  he  render  to  him  the  sum  of  7750t,"  io  InU 


HoLFou      fQ,.  ^f^i^  were  held  to  be  superfluous ;  Lord  ▼.  Hma- 
Bailit.       toun  (a),  recognised  in  Ferguson  v.  MitckeU  (6),  where 
Parke  B.  said  that,  since  the  New  Rules,  no  recitid  of 
the  writ  was  necessary  in  making  up  the  issue.    The 
other  counts  cannot  be  looked  to:  at  this  stage  no 
objection  can  be  taken  on  the  ground  of  a  migoinder. 
The  second  count  has  indeed  the  words  ^  with  forte 
and  arms :  "   but  these  may  be  inserted  in  a  ooont 
in  case,  as  was  pointed  out  by  Williams  Seijt^  vg»- 
endo^   in    Woodward  v.    Walton  [c).      It  is   true    diat 
Mansfield  C.  J.  there  says  that  the  words  are  *'  gene- 
rally applicable  to  actions  of  trespass  only : "  but  the 
authorities  do  not  bear   this  out.      In   The  Earl  ef 
Shrewsbwy's  Case  {d)  the   Court  said :    "  When  there 
are  two  causes  of  an  action  on  die  case,  the  one  causa 
causatiSj  and  the  other  causa  causata  ;  causa  causans  may 
be  alleged  to  be  vi  et  arm%  for  that  is  not  the  immediate 
cause  or  point  of  the  action,  but  causa  causata^  as  in 
12  jET.  4.  S.a.  {e)  the  putting  of  dung  into  the  river  is 
causa  causans^  and  therefore  it  may  be  vi  et  arms,  but 
causa  causata^  5.  the  point  of  the  action  on  the  case  is 
the  drowning  of  the  plaintiff's  land:''  and  other  in- 
stances  are  given :  and  this  passage  is  referred  to  in  Com. 
Dig.  Action  upon  the  Case  (C  3.),  (C  4.).     At  the  ut- 
most, the  words  are  only  matter  of- special  demurrer, 
within  Stat  4*  Ann.  c.  16.  s.  1.:  and  judgment  cannot  be 
stayed  ader  verdict  on  the  ground  of  a  variance  between 

(a)  11  Eaa,  e2. 

(b)  2  CM.  ^  R.  687.  689.;  S.  C.  2>n»A.|-  Gr,  179.  181. 

(c)  2  New  R.  476.  478.  (d)  9  RejKAG  &.,  50*. 
(e)  Yearb.  Mich.  12  H.  4.  3  A,  pi.  4. 
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the  writ  and  declaration;  stat  5  G«  L  c.  IS.  5.  !•     In   Qnem*s  BewA. 

1846 
BawdeU  v.  Parsons  (a)  the  former  statute  was  applied  to  ^___ 

a  motion  in  arrest  of  judgment:  and  Lord  EUenbofvugh       Holfobb 

pointed  out  that  the  omission  of  a  venue  was  less  ma-        BAxunr. 

ferial  than  other  instances  given  in  the  statute,  of  which 

tlie  improper  omission  of  vi  et  armis  is  one.     The  law 

as  to  such  variations  between  the  writ  and  declaration, 

^nd  the  mode  formerly  allowed  of  taking  advantage  of 

them,  appear  in  note  (S)  to  Redman  v.  Edolph  (6).     If 

the  record  shews  that  the  action  is  substantially  in  case, 

the  count  will  be  treated  as  so  shaped.     In  Hudson  v. 

Nicholson  (c)  it  was  held  that,  where  a  wrong  was  stated 

which  was  a  cause  of  trespass,  the  declaration  mighty 

after  verdict,  be  considered  as  shaped  in  trespass,  though 

the  words  vi  ei  armis  were  omitted.     Brown  v.  BooT' 

num  (d)  is  an  affirmance  of  this  principle. 

But,  next,  the  count  discloses  a  wrong  which  is  pro* 

perly  the  subject  of  an  action  of  trespass.     It  complains 

of  a  breaking  and  entering  of  the  plaintiflT's  several 

fishery.   An  objection  will  be  made,  that,  instead  of  the 

word  '*  several,"  the  count  has  only  the  words  ^sole 

and  exclusive.''  Now  the  old  Latin  word  is  '^separalis,** 

which  is  more  correctly  rendered  by  the  words  **  sole 

and  exclusive''  than  by  the  word  ** several."    In  Sogers 

V.  Allen  {e)  the  language  of  the  repKcation  was  <^  sole 

and  exclusive  liberty  and  privilege  of  fishing:"  and  this 

waa  treated  as  a  description  of  a  several  fishery.     Iri 

Gips  V.  WoKcot  {g)  Bookby  J.  said :  <<  SeparaP  Piscaria 

(a)  10  Eaa^  359.  (6)  1  Wmu  Sound.  318. 

(c)  5  J/.  S*  r.  437. 

((f)  11  CL^  lin,  I.,  Affirming  Boorman  ▼.  Brown,  in  Exch,  Ch,,  3  Q, 
B.  516. 

(f)  1  Campb,  309.  314.     At  p.  309,  the  words  of  the  replication  are 
stated  to  be,  <<  sole,  several,  and  eiclusive  liberty  and  pririlege  **  &c. 

(g)  Comb,  433.  434.  464. 
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is  where  no  one  else  hath  libertatem  piscandl :"  that  ex* 
actly  answers  to  the  words  **  sole  and  exclusive."  But» 
as  will  be  shewn  afterwards,  if  there  be  a  difference 
between  the  word  *^  several  ^  and  the  words  ''  sde 
and  exclusive,"  it  is  in  favour  of  the  plaintiff  here :  for, 
the  question  having  often  been  how  far  '< several"  im- 
plies an  exclusive  right,  the  difficulty  is  here  avoided, 
by  substituting  for  that  word  a  phrase  which  expresses 
exclusive  right 

Then  the  main  question  is,  whether  trespass  lies  for 
breaking  and  entering  a  several  fishery  which  the  plain- 
tiff  has  in  the  soil  of  anotlier.  In  The  Dtdce  qfSomend 
V.  Fogwell  (a)  the  owner  of  a  several  fishery,  in  a  navi- 
gable river  where  the  tide  flowed  and  ebbed  (in  which 
therefore  he  had  not  the  soil),  succeeded  in  an  action  of 
trespass ;  the  defence  relied  upon  being  that  the  owner 
had  demised  the  right,  which  defence  failed  for  want  of  a 
grant  under  seal.  Biyley  J.  there  adopted  the  doctrine 
from  Co.  UU  4  b.  (disputed  by  Holt  C  J.,  referring  to 
Co.  Lit.  122  a.,  in  &mith  v.  Kemp  (i) ),  that,  "  if  a  man 
be  seized  of  a  river,  and  by  deed  do  grant  sepandem 
piscariam  in  the  same,  and  maketh  livery  of  seisin  secwt' 
dtmi  formatn  charia^  the  soil  doth  not  pass,  nor  the 
water,  for  the  grantor  may  take  water  there ;  and  if  the 
river  become  dry,  he  may  take  the  benefit  of  the  soil; 
for  there  passed  to  the  grantee  but  a  particular  right, 
and  the  livery  being  made  seamdum  Jbrmam  charta^ 
cannot  enlarge  the  grant."    Again,  in  Co.  Ut.  122.  a. 


(a)  S  P.4CS75. 

(6)  2  Salk,  637.  See  Eyre  J.  ib.  E.  V.  Wimams  pointed  out  that,  io 
this  report,  the  references  to  FitHierhert  and  the  Yearbook  were  incorrect, 
and  should  be,  Fitz,  N,  B.  88.  G.,  H.,  and  Pasch.  46  £.3.  fol.  11  A., 
pi.  8.     See  S.  C.  Holt,  322.  ;   Carth.  285. ;  4  Mod.  187.;  Stinner,Si2. 
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it  is  said :   **  a  man  may  prescribe  to  have  separalem   Q^een*t  Bench. 

pUchariam  in  such  a  water,  and  the  owner  of  the  1__ 

Mil  shall  not  fish  there ;  but  if  he  claim  to  have  awi-  Holfoed 
wnmiam  pischariaj  or  liberam  pischariam^  the  owner  Bailkt. 
of  the  soil  shall  fish  there."  In  Hale^  De  Jure  Maris^ 
p.  5.,  it  is  said :  **  one  man  may  have  the  river,  and 
others  the  soil  adjacent;  or  one  man  may  have  the 
river  and  soil  thereof,  and  another  the  free  or  several 
fishing  in  that  river.**  In  Alderman  de  Londres  v. 
Hastif^{a)  the  plaintiff,  being  owner  of  a  several  fishery 
in  alieno  solo,  recovered  in  trespass  against  a  party 
fishing  therein.  If  a  several  fishery  could  not  exist  in 
alieno  solo,  such  a  term  of  art  could  never  have  been 
employed ;  for  the  ownership  of  the  soil  would  be  the 
only  matter  in  question.  The  question,  whether  there 
can  be  such  a  right,  arose  in  Seymour  v.  Lord  Courte- 
n(nf(b)i  it  had  been  held,  at  Nisi  Prius,  that  the 
grant  proved  was  not  of  a  several  fishery;  but  the 
Court,  thinking  the  exception  in  the  grant,  which  was 
relied  upon,  not  sufficient  to  prevent  the  plaintiff 
firom  claiming  a  several  fishery,  granted  a  new  trial. 
There  the  action  was  trespass  for  disturbing  the 
plaintiff's  several  fishery  in  alieno  solo ;  but  the 
point  now  made  was  not  taken.  Wherever  a  subject 
has  a  several  fishery  in  an  arm  of  the  sea,  as  he 
may  have  by  grant  of  the  Crown  made  before  Magna 
Charter,  he  has  it  without  the  soil,  which  is  in  the 
Crown.  Now  a  subject  may  prescribe  for  a  several 
fishery  in  an  arm  of  the  sea;  Tlie  Mayor  ofOrford  v. 
Richardson  (c),  where  the  action   was  shaped  in  tres- 

(a)  2  5IW.  8.  (^)  5  Bwr.  2815. 

(c)  4  r.  /?.  437. 
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The  judgment  in  that  case  was  reversed  on  error; 
Richardson  v.  The  Mayor  of  Orford  (a) ;  but  no  ques- 
tion was  made  as  to  trespass  being  maintainable  fx 
fishing  in  the  plaintiff's  several  fishery  in  alieno  stdow 
Rogers  v.  Allen  b  to  a  similar  effect  (6).  Pairuk  v« 
Greenxoay  (c)  is  an  express  decision  in  favour  of  die 
plaintiff  here :  in  that  case,  as  here,  it  was  not  averred 
that  any  fish  had  been  taken.  In  Kinnerdejf  v.  Orpe  (if) 
it  was  considered  that  the  point  was  unsettled* 

The  authorities  which  may  be  cited  in  support  of 
the  rule,  are  the  following.  In  2  BlacksL  Com.  40i  it 
is  said :  ^^  he  that  has  a  several  fishery  must  also  be 
(or  at  least  derive  his  right  from)  the  owner  of  the  soil, 
which  in  a  free  fishery  is  not  requisite."  The  words 
in  the  parenthesis  are  not  in  the  earliest  edition ;  and 
the  passage  may  therefore  perhaps  be  relied  upon  kit 
the  defendant.  But  the  parenthesis  represents  the 
proper  limitation*  In  Bractonj  fol.  208  b«,  lib.  4.  c  28. 
s.  4.,  it  is  said :  ^^  si  tantum  ex  altera  parte  praedia 
possideat  prope  ripam,  tenementum  suum  erit  usque 
ad  filum  aquae  et  sua  erit  piscaria  et  jus  piscandi  sine 
alio,  nisi  forte  ita  sit  quod  servitutem  imponat  fundo 
suo,  qu6d  quis  posset  piscari  cum  eo,  et  ita  in  com- 
muni,  vel  quod  alius  per  se  ex  toto."  It  rather  seems 
that  Blackstone  meant  to  express  by  **  free  fishery " 
what  is  properly  expressed  by  *^  several  fishery ;"  a 
little  earlier  he  speaks  of  a  free  fishery  as  exclusive; 
and  apparently  he  is  distinguishing  between  grants  by 
the   Crown  and  grants  by  a  subject.     Gips  v.  Wd" 


(o)  S  H.  BL  182.  \  S.a\  Arutr.  231. 

(6)  I   Campb,  309. 

(c)  Note  (2)  to  Melhr  t,  Spateman^  1  Wmt,  SauruL  3i€  &. 

(</}  1  Doug,  56, 
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Kcot(a)    (which  will  be  cited)  is  reported  in  several  Queen*t  Bmck, 

places;  the  best  report  is  in  Comberbach;  from  which  _    ' 

k  appears  that  the  point  decided  related  only  to  a  Tree  Holfokd 
fishery :  for,  the  action  being  in  trespass  for  breaking  Bailit. 
a  several  fishery  and  a  free  fishery  and  taking  fish,  the 
defendant  had  a  verdict  on  Not  guilty,  as  to  the  several 
fishery:  and  he  succeeded  as  to  the  rest,  because  it 
was  not  laid  that  the  fish  were  the  fish  of  the  plaintiff*. 
But  in  Hcifs  Eeports,  Lord  Holt  is  reported  as  say- 
ing: *<It  has  been  lately  adjudged,  that  «  separate 
fishery,  and  free  fishery  are  all  one ;  and  if  he  had  the 
land  covered  with  water,  why  should  he  not  have  the 
fishery  ?  By  the  grant  of  it,  the  soil  passes ;  and  there 
is  a  difierence  between  a  fishery  and  a  free  warren.  I 
am  of  opinion,  that  where  the  owner  of  the  soil  hath  a 
right  to  fish  with  others,  he  may  have  an  action  of  tres- 
pass, though  it  doth  not  lie  for  one  who  has  but  a  liberty 
to  fish ;  and  although  he  might  have  clausum  Jregit, 
et  in  aqua  sua  piscatuSf  yet  I  think  trespass  lies :  And  if 
it  be  not  proved  otherwise,  we  will  intend  it  his  separate 
fishery  of  common  right"  But  there  is  now  no  doubt 
of  the  distinction  between  a  several  fishery  and  a  free 
fishery:  they  are  distinguished  by  Lord  HoU  in  the  case 
before  cited,  of  Smith  v.  Kemp  (6),  though  he  there  said 
that  in  separalispisearia  he  who  had  the  fishery  was  owner 
of  the  soil.  In  the  last  case,  and  elsewhere,  it  is  laid 
down  that  liberum  tenementum  is  a  good  plea,  mean- 
ing, it  seems,  liberum  tenementum  in  the  soil.  But 
that  plea  is  notoriously  an  anomaly ;  and  a  prescription 
to  fish,  or  a  grant,  may  be  replied ;  Chitty  oti  the  Game 

(a)  Comb.  4SS,  464. ;  S.  C,  S  Salk.  291. ;  HoU,  S2S. 
(6)  2  Saik,  637. ;  S,  C,  HoU,  323. ;  CaHh,  285. ;  4  Afod.  187. ;  Skin-- 
ner,  342. 
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La-xSi  295,  and  the  opinion  of  Wood  B.  there.  In  Har* 
grave's  note  (7)  to  Co.  Lit.  122  a.,  the  aathorities  are 
collected :  and  the  result,  in  Mr.  Hargrav^s  opinioo, 
appears  to  be  that  there  may  be  a  several  fishery,  as 
well  as  a  several  pasture^  without  the  soil.  Whether 
that  should  be  called  <<  several  **  or  <^  free  *  is,  after  all, 
a  question  of  terms,  which  is  here  avoided,  inasmuch  as 
the  words  used  are  **  sole  and  exclusive***  It  follows 
that  an  invasion  of  the  right  is  the  subject  of  an  action 
of  trespass.  Trespass  lies  for  a  wrong  to  a  liberty  or 
privilq;e  in  land,  as,  quod  separalem  x>el  liberam  pih 
cariam  suam  fregit^  et  piscatus  est ;  Com.  Dig.  Trespms 
(A  2.}.  The  liberty  there  referred  to  is  a  sole  and  ex- 
clusive liberty ;  for  reference  is  made  to  Fitz.  N.  B.  B7 
G.,  in  which  place  it  is  said :  <<  A  man  may  have  a 
writ  of  trespass  for  fishing  in  his  several  piscary."  In 
Upton  V.  Dawkin  (a)  judgment  was  arrested,  because 
the  plaintiff  declaimed  in  trespass,  for  entering  his  free 
fishery,  and  taking  his  fish :  the  word  '^  free  "  wis 
there  taken  as  not  signifying  <^sole  and  exclusive."  la 
Yearb.  Patch.  46  Ed.  3.  fol.  1 1  A.,  pi.  8.,  trespass  wis 
brought  for  fishing  in  plaintiff's  free  fishery;  and  the 
defendant  justified  as  the  servant  of  the  party  who  had 
the  freehold  of  the  locus  in  quo :  issue  was  joined  on 
tlie  property  in  the  firee  fishery :  but  it  does  not  ap- 
pear tliat  any  thing  was  decided :  it  is  clear,  however, 
from  the  report  that  the  free  fishery  was  not  a  several 
fishery  in  the  soil  of  the  plaintiff.  In  Yearb.  Trin.  10 
H.  7.  fol.  24  B.  pi.  1.,  26  B.  pi.  5.,  liberum  tenemeotum 
was  pleaded  to  trespass  for  fishing  in  plaintiff's  several 
fishery.     The  plea  was  objected  to ;  but  it  does  not  ap- 


(a)  r>  A/od  97. 


lX.]VI€TORIA-  1009 

pear  what  was  decided  (a).  In  an  Anonymous  (b)  case  in  QMeen't  Bench. 
KeUwey  {19  H.  7.),  to  trespass  for  fishing  in  plaintiff's  ' 
aeveral  fishery  the  defendant  pleaded  that  the  locus  in  Holford 
qao  was  an  acre  of  land  covered  with  water,  and  the  Bailit. 
freehold  of  the  defendant ;  and  it  was  objected  that  the 
plea  was  bad,  because  the  action  was  for  the  liberty,  not 
the  soil,  and  the  proper  form  in  an  action  for  the  owner 
of  the  soil  was  trespass  quare  vi  et  armis  siagnum  suum 
JiregU  H  iniravit :  and  to  this  the  G)urt  inclined  :  but 
the  reporter  says  that  in  the  Queen's  Bench,  8  If.  8^  all 
the  Judges  were  clearly  of  opinion  that  such  a  plea  was 
good  and  would  drive  the  plaintiff  to  reply.  In  Aston^s 
\EnirieSf  508,  is  a  declaration  in  trespass,  viet  armis,  for 
fishing  in  a  several  fishery,  where  it  is  clear  that  the  soil 
was  not  the  plaintiff's  but  part  of  a  sea  port  In  Car- 
ter y.  Murcoi  (c)  the  plaintiff  succeeded  on  a  prescription 
for  a  several  fishery  in  a  navigable  river.  In  Lord  Paget 
T.  MiUes  {d)  the  plaintiff  brought  trespass  for  fishing  in 
bis  several  fishery,  and  recovered,  though  he  had  con- 
veyed the  water  to  the  defendant.  In  Bagott  v.  Orr  {e) 
and  Vivian  v.  Blake  {g)  (recognised  in  Benett  v.  Cos- 
ter  (h))  it  seems  to  be  taken  for  granted  that  a  subject 
siay  have  an  exclusive  right  to  take  fish  on  the  sea  shore. 
In  2  Boscoe  on  Actions  relating  to  Real  Property^  p.  664, 
it  is  said  :  ^*  the  owner  of  a  free  warren,  which  is  a  liberty 
to  hunt  in  another  man's  ground,  may,  as  it  seems, 
maintain  trespass  for  an  injury  to  such  exclusive  privi* 
lege :  **  and  in  the  note  {k)  it  is  added :  *<  if  free  fishery 
be  synonymous  with  common  of  fishery,  trespass  would 

(a)  See  Yeorh.  Trin.  10  H.  7.  io\.  S8  B.  pL  SS. 

(6)  Xrih9.55  6.  (c)  4  Bw.  SI62. 

(d)  S  Doug.  43.  (<f)  3  A  4r  P.  472.  479. 

(g)  1 1  Easi,  263.  (A)  I  Br.^^B.  465. 
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Foiume  FUL  not  lie;  but  Otherwise,  if  it  signify  an  exdusive  richt^' 
^*  It  must  be  admitted  that  the  authority  of  Qm.  D^. 
Trespass  (B  1.)  is  against  the  defendant:  it  is  tbe» 
said  that  ^'  he  who  has  a  warren  in  land  "  shall  not  hate 
trespass.  The  reference  given  is  to  WeUkn  v.  Bridgt- 
water  (a)j  where  nothing  appears  except  a  dictum  by 
counsel,  citing  Yearb*  HU.  5  H.  1.  foL  10  B.  pL  S«,  ia 
which,  however,  the  contrary  is  assumed:  ^<un  home 
aura  action  de  trespas  vi  ei  armis^  quare  in  VBaremmam 
suam  iniravUf  nient  contristant  que  franktenement  soitiB 
le  def.  del '  soil :  car  il  ne  porte  action  de  franktmemem 
de  soil,  mes  p'  le  warren,  de  quel  le  defendant  n'ad  a 
mesler."  Lord  Dacre  v.  Tebb{b)  is  an  instance  of  socb 
an  action*  A  warren,  in  this  re^ct,  cannot  be  dis- 
tinguished from  a  fishery.  So  in  Wilson  v.  Mackretk  (e) 
the  plaintiff  recovered  in  trespass  qoare  claasmn  finegit 
in  respect  of  his  right  to  cut  turves  in  alieno  solo;  and 
Yates  J.  said :  ^'  wherever  there  is  an  ^xcloaive  r^fal^ 
trespass  lies."  No  precedent  of  an  action  on  the  case 
can  be  cited.  Instances,  such  as  Weld  y.  Hombg(d)j 
where  the  act  is  done  without  the  limits  of  the  fisboy 
are  of  course  inapplicable.  It  is  true  that  h  is  not 
here  alleged  that  the  fish  were  taken :  but  the  action  far 
trespass  lies,  because  the  plaintiff's  right  is  put  to  hazard. 
If  he  had  discontinued  the  right  of  fishing  merely  at  the 
particular  moment,  that  is  of  no  importance ;  Baaxr  v. 
HiU(e). 


Kelh/f  Chilton^  WhaieUgf  Keating  and  «/•  Grm^^  contnL 
First,  it  is  true  that  the  allegation  of  the  plaintiff  being 


(a)  CW>.  RHx.  491. 
(c)  3  But.  1894. 
(je)   9  New  Ol  .<139. 


(6)  ^H",  Bl  1151. 
(rfj  7  JSuf,  \9S. 
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Mraimoned  to  answer  in   an  action  of  trespass  might  Queerct  Bench. 

bave  been  omitted ;  but,  as  the  plaintiiF  has  inserted  it,  1_ 

it  ought  to  bind  him.  And  the  count  of  itself  shews  that  Homtoeb 
Che  action  is  trespass :  the  fact  is  laid  as  done  with  force  Bailit. 
and  arms  and  against  the  peace.  The  omission  of  the 
words  ''force  and  arms"  may  be  curable  by  verdict: 
but  that  does  not  render  them  unmeaning  when  they 
Afipear.  '^  Breaking  and  entering''  cannot  be  descrip- 
tive of  a  wrong  which  is  the  proper  subject  of  an  action 
on  the  case. 

Secondly,  the  words  ''  sole  and  exclusive  fishery '' 
are  not  known  to  the  law.  ''  Words  used  as  terms  of 
arts  ought  to  be  observed ;"  Com.  Dig.  Parok  (A  2.}. 
The  recognised  translation  of  •«  separalis  "  is  "  several." 
Could  a  warren  be  claimed  by  such  words  as  these? 
'  Thirdly,  trespass  does  not  lie  for  invasion  of  a  plain- 
CijBT's  fishery  in  alieno  solo.  It  may  be  admitted  that 'a 
party  may  have  a  several  fishery  in  alieno  solo:  the 
authorities  cited  to  that  point  need  not  therefore  be 
discussed.  But  trespass  will  not  lie  for  the  invasion  of 
such  a  right,  unless  the  plaintiff's  fish  be  taken.  The 
fsct  that  the  existence  of  such  a  fishery  apart  from  the  soil 
has  been  doubted  shews  that  trespass  could  never  have 
lain  for  it.  Prima  facie,  the  right  to  the  fishery  implies 
right  to  the  soil ;  ThrockmerUm  v.  Tracy  (a),  34  Assis. 
£07  B.  pi.  11.,  Case  of  the  Bonn  fishery  {b).  When 
the  two  concur,  trespass  will  lie ;  but  not  for  the  fishery 
alone:  this  appears  from  the  instances  cited  in  Har^ 
grao^%  note  (7)  to  Co.  Lit.  122  a.  It  is  a  mere  profit 
a  prendre,  for  which  trespass  lies  not;  20  Vitu  Ahr. 
442,  Trespass  (H),  pi.  9.     Seymour  v.  Lord  Courtenay  (c) 

(a)  Fhwd.  145.  154.  (6)  Dco).  55,  a,  b. 

(c)  5  Bur.  2815. 
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robtme  njL  has  been  cited :  but  the  record  in  that  case  has  been 
^^^^'  inspected,  and  it  appears  that  one  count  was  fbr  tre»» 
HoLPomo  pass  to  the  soil,  and,  in  alt  the  eounU  alleging  a  several 
BAxtxr.  fishery,  it  was  chai^d  that  the  pkuntiff's  fish  had 
been  taken.  For  that  an  action  of  trespass  lies ;  7  Bau 
Abr.  677  («),  tiu  Trespau  (F)  ;  Child  v.  GreenUa  (6^ 
Hevel  ▼•  Reynolds  {c) ;  but  it  does  not  lie  unless  the  fish 
be  the  plaintiff's ;  Yearb.  86  H.  6.  fol.  24  A.  pL  19»  la 
The  Duke  of  Somerset  v.Fogwdl{d)  the  plaintiff  re- 
covered on  the  second  and  fonrth  counts  only*  The 
fourth  count  was  de  piscibus  asportatis.  The  second  is 
reported  to  have  been  *^  for  breaking  and  entering  the 
several  fishery  of  the  plaintiff  in  the  river  DariJ^  This 
count  is  not  fully  set  out ;  though  an  argument  arises 
in  favour  of  the  present  defendants  from  the  £act  that  it 
was  tliere  assumed  that,  if  the  fishery  were  distinct  firoin 
the  soil,  it  was  incorporeal.  But  the  point  here  in 
question  was  not  discussed :  nor  was  it  brought  before 
the  Court  in  The  Mayor  of  Orford  v.  B.idutrdson{e\ 
Rogers  v,  Allen  {g)  or  Patrick  v.  Green-joay  {h).  Bot 
Gips  v.  Wollicot  {%)  is  a  direct  authority  for  the  de- 
fendant. In  ComberhacK%  report,  Hdt  C.  J.  is  repre- 
sented (p.  434)  to  say :  ^<  bringing  trespass  for  fishing 
in  liberd  piscaria  seems  to  imply  a  right  in  the  soil*" 
So,  from  the  report  in  Salkeldy  Holt  appears  to  ha\'e 
considered  that,  if  the  soil  were  not  in  the  plaintiff, 
trespass  could  not  lie  unless  his  fish  were  taken.    In 

(a)  7lh€d. 

(6)  Cro.  Car.  553, ;  5.  C.  1  (fT.)  Jones,  440. 

(c)  2  (T.)  Janes,  109.  ;  5.  C.  1  Vent.  329. 

id)  5B.t  a  875.  (e)  4  T.  R.  437. 

(g)  1  Campb,  309. 

{h)  Note  (S)  to  Mettor  v.  SpaUman,  1  Wms,  Saimd,  346  6. 

ii)  Comb,  433,  464.  ;  5.  C.  3  Scdk.  291. ;  HoU,  323. 
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Smiik  ▼•  Kemp  (a)  it  appears  that  the  objection  was   Quem't  Sm^ 

that  "  libera  piscaria  "  shewed  no  right  in  the  soil :  but    1__ 

Lord  HoU^  after  saying  that  in  the  case  of  a  several  Holtojio 
fishery  he  who  had  the  fishery  was  owner  of  the  soil»  Bailkt. 
said  that  the  grantee  of  a  free  fishery  had  a  property  in 
the  fish;  that  is,  when  taken,  for  the  action  was  for 
takmg  the  fish.  It  seems  clear  that  the  owner  of  a 
several  fishery  has  not,  as  such,  any  property  in  the  fish 
till  taken ;  if  he  had,  the  fish  would  be  his  though  they 
passed  without  tlie  limits  of  the  fishery,  which  is  con- 
trary to  Regina  v.  Steer  {b) :  and  it  is  doubtful  whether  he 
has  a  property  even  in  the  water,  for  he  could  not  sue  a 
stranger  for  bathing.  The  cases  are  collected  in  Wool* 
rjfcKt  Lam  of  Waters  &c.,  p.  86,  &c.  ch.  6.  In  Rex  v.  Old 
Abre^bri  (c)  Ashhurst  J.  said :  '*  there  is  no  doubt  but 
that  a  fishery  is  a  tenement.  Trespass  will  lie  for  an 
ii^ury  to  it;  and  it  may  be  recovered  in  ejectment.** 
But  there  the  Court  held  that  the  soil  must  be  presumed 
to  have  passed.  [Patieson  J.  Then  the  language  is 
strange :  the  ejectment  would  be  for  the  land,  not  the 
fishery.]  For  the  piscary  itself  ejectment  does  not  lie ; 
MoUneux  v.  Molineux  (d),  Herbert  v.  Laugkbtj/n  {e). 
No  instance  will  be  found  in  which  it  has  been  dis- 
tinctly ruled  that  trespass  will  lie,  where  neither  the 
plaintiif's  fish  have  been  taken  nor  the  soil  has  been  in 
the  plaintifi;  In  Fitzherbertj  Nat.  Br.  88,  G,  the  writ 
is  for  fishing  and  taking  fish,  with  injury  to  the  soil. 
The  same  observation  applies  to  the  writs  hi  Reg.  Brev. 
94  Of  95  b.    The  plea  of  liberum  tenementum  is  ac- 

(«)  S  SaUh  6S7. 1  S.  C.  Holi,  322. ;  Carih.  S85. ;  4  Mod,  1S7. ;  Skin^ 
ner,  342. 

(6)  3  Salk.  189.  291.  (c)  1  T.  R.  358. 

(d)  Cro.  Jac  144.  146.  {€)  Cro.  Car.  492. 
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Veiume  viiL    counied  for,  if  the  soil  be  claimed :  and  the  replicadoo 
^^*  of  prescription  for  fishing  may  he  considered  as  in  the 

HoLFORs  nature  of  a  plea  of  estoppel,  preclnding  the  defendant, 
Baiut.  who  claims  under  a  supposed  grantor,  from  denying  the 
right  to  the  soil.  Where  it  is  said  that  there  may  be  a 
freehold  in  a  piscary,  as  in  Fitz.  Abr,  Assise^  76  a*  pi.  498., 
the  meaning  is  either  that  the  owner  has  the  land,  or 
that  it  is  appendant  or  i^^purtenant  to  land ;  Fitz.  N.  B. 
179,  L.,  Yearb.  Hil  ISH.6.  fol.  29  B.  pi.  ^,  Yeari. 
Mick.  S4  H.  6.  fol.  28  A.  pi.  9.,  2  Bro.  Abr.  Trespass, 
289  a.  pi.  886.  So  ejectment  does  not  lie  for  the  water, 
without  the  soil ;  Challenor  v.  Thomas  {a).  The  mere 
disturbance  of  fish  is  properly  a  subject  of  an  action 
on  the  case,  like  disturbance  of  a  decoy ;  Carringion  v. 
Taylor  (6),  KeMe  v.  Hickeringtll{c).  So  case  was  brought 
for  disturbing  a  rookery ;  Hannam  v.  MockeU  {d).  But 
here,  the  fish  not  being  the  fish  of  the  plaintifl^  no  action 
will  lie  in  respect  of  them  alone ;  Pritchard  ▼.  Long  (e\, 
The  disturbance,  in  trespass,  is  mere  aggravation,  as  ap- 
pears from  Chamberlain  v.  Greenfield  {g)  (where  New- 
man V.  Smith  (h)  was  relied  on),  and  Lochmod  v.  SiaU" 
nard  (i). 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  term  (May  ^th),  deli* 
vered  the  judgment  of  the  Court 

Tb6  declaration  in  this  case  states  that  the  defendant, 
with  force  and  arms,  broke  and  entered  the  sole  and 


(a)  Yeb).  14S.  (6)  11  East,  571. 

(c)  11  EaU,  574.  (note).  (<0  S  ^.  f  C  934. 

(e)  9  W.  fr  r.  666.  (g)  3  WiU,  S92. 

(A)  2  SaJk,  642.  (t)  5  T,  IL  482. 
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exclusive  fishery  of  the  plaintiff  in  the  river  Vskj  being  QueetCi  Bmdk. 
Che  soil  of  A.f  and  disturbed  plaintiff's  fish  there.  * 

It  is  moved  in  arrest  of  judgment,  after  verdict  for       Hotro»D 
the  phuntiff,  that  trespass  will  not  lie  in  such  a  case.  Bailkt. 

Two  answers  are  made.  First,  that  the  declaration 
does  not  necessarily  and  conclusively  appear  to  be  in 
trespass^  but  may,  after  verdict,  be  taken  to  be  a  declar- 
ation in  an  action  on  the  case*  Secondly,  that,  if  it  be 
trespass,  still  an  action  in  that  form  will  lie  for  an 
entry  oo  the  several  fishery  of  the  plaintiff,  though  the 
soil  be  in  another  person,  and  though  no  fish  be  taken. 
.  As  to  the  first  answer,  we  are  clearly  of  opinion  that 
the  declaration,  even  after  verdict,  must  be  treated  as  a 
declaration  in  trespass.  It  has  all  the  forms  of  a  de- 
daration  in  trespass.  It  charges  the  injury  directly 
without  any  qu6d  cum ;  it  states  it  to  have  been  com- 
mitted wiih  force  and  arms;  and  concludes  contra 
paoem  Reginae.  To  hold  this  to  be  an  informal  declar- 
ation in  case,  would  be  to  confound  all  distinctions  in 
pleading  reUting  to  these  two  actions,  and  would  be 
quite  contrary  to  long  established  usage. 

The  cases  cited  on  this  part  of  the  case  do  not  at  all 
bear  out  the  contrary  view.  The  last  case  is  Lear  v. 
Caldecoti  {a),  where  a  count  was  held  to  be  in  case  and 
not  in  trespass :  but  there  it  was  joined  with  several 
others  clearly  being  in  dise,  and  was  manifestly  intended 
to  be  so  framed  in  itself. 

The  second  point  is  the  real  One  in  the  case. 
On  the  part  of  the  defendant,  it  is  objected  that  the 
declaration  does  not  allege  a  trespass  in  the  **  several  '* 
fishery  of  the  plaintiff,  eo  nomine,  but  in  the  **  sole  and 

(a)  4Q.B.  183. 
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exclusive  **  fishery.  For  the  plaintiff  it  is  said  that  the 
English  word  is  not  material,  and  that  ^  sole  and  ex- 
clusive" is  as  good  a  translation  of  separalis  as  ^  sereral.* 
We  will  assume,  for  the  moment,  that  the  plaintiff  is 
right,  and  treat  this  as  an  allegation  of  trespass  m  a 
several  fishery. 

No  doubt  the  allegation  of  a  several  fishery,  primi 
facie,  imports  ownership  of  the  soil,  thongli  they  are 
not  necessarily  united:  and,  therefore,  in  most  cases, 
the  action  is  properly  brought  in  trespass.  Again,  the 
declaration  generally  alleges  the  taking  of  the  plaintiff^ 
fish,  which  is  clearly  the  subject  of  an  action  of  trespass. 
It  was  so  in  the  two  leading  cases  of  Seymour  ▼•  Ijord 
Courtenay  (a),  and  The  Duke  of  Somerset  v.  Fogmtt[h\ 
These  cases  are,  therefore,  no  authority  whatever  opon 
the  present  point.  Neither  is  the  case  of  SmM  v. 
Kemp  (c) ;  for  there  the  declaration  was  for  taking  the  fish. 
The  same  observation  applies  to  Gibbs  v.  WooUiscoit  (^, 
and  to  many  other  cases. 

Some  of  the  cases  from  the  Year  books,  which  are 
collected  in  Mr.  Chittt/s  book  on  the  Game  Laws,  have 
the  same  allegation  of  taking  the  fish ;  and,  wherever 
that  is  so,  they  cannot  be  considered  as  in  point.  Others 
apparently  have  not  that  allegation;  and  the  point 
generally  raised  seems  to  have  been  whether  libemm 
tenementum  was  a  good  plea  to  an  action  of  trespass 
for  breaking  and  entering  the  several  fishery  of  the 
plaintiff:  and  it  seems  to  have  been  held  (though  h  is 
very  difficult  to  tell  what,  or  whether  any  thing,  was 
decided  in  several  of  the  cases)  that  liberum  tenementum 
was  a  good  plea,  and  that  the  plaintiff  must  reply  and 

(a)  5  Bur,  2814.     See  antd,  pp.  1011, 1012.       (6)  S  B,  ^  C,  875. 
(c)  2  SaUt,  637.  {d)  3  Sa&.  291. 
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diew  how  he  had  a  several  fishery.  NoW|  if  tliis  be  so,  Qmmj»*<  Betuk. 
it  implies  that  trespass  will  lie  for  breaking  a  sevei*al 
fishery  when  the  soil  is  in  another :  for»  if  not,  no  re- 
plication could  be  good  to  a  plea  of  liberum  teneraentoni 
except  a  direct  traverse  of  it,  unless  indeed  there  could 
be  a  demise  by  the  owner  of  the  freehold  to  another, 
giyiog  him  the  right  to  fish,  which  might  operate  as 
a  several  fishery,  which  does  not  seem  to  be  any  where 
sarmised.  For  die  plea,  if  undenied,  and  the  declara- 
tion, together,  would  amount  precisely  to  the  present 
declaration,  that  is,  trespass  for  a  several  fishery  in 
alieuo  solo.  If,  thei*efore,  the  present  declaration  be 
bad  on  the  ground  that  trespass  will  not  lie,  the  plea 
being  undenied  in  the  case  supposed  would  make  the 
declaration  bad  there  also*  Yet  we  find  no  allusion 
to  any  such  supposed  consequence.  Neither  in  any  of 
the  cases  in  the  Year  books  is  the  point  directly  raised, 
whether  the  particular  action  of  trespass  will  lie  whei-e 
the  several  fishery  is  in  one  and  the  freehold  in  another, 
a  state  of  things  which  it  is  admitted  may  exist.  It 
should  appear  that  trespass  will  lie  for  free  warren  in 
alieno  solo :  and  no  satisfactory  reason  is  assigned  for 
distinguishing  that  from  the  present  case.  Added  to 
all  which,  there  is  a  total  absence  of  any  trace  of  an 
action  on  tlie  case  brought  for  disturbing  a  several 
fishery. 

For  these  reasons,  we  are  inclined  to  think  that 
trespass  will  lie  for  disturbing  a  several  fishery  in  alieno 
solo. 

But  then  the  declaration  must  describe  It  properly. 
The  whole  question  is  technical ;  and  we  think  that  the 
proper  technical  description  ought  to  be  given.  The 
word  '*  several,*'  as  applied  to  a  right  of  this  sort,  has 
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rohmeviii.    acquired  a  meaning  supposed  to  be   understood  anil 

, !__  quite  technical,  ever  since  the  pleadings  were  in  ENjgiesAy 

being  clearly  the  same  and  no  other  meaning  than*  the 
word  **  separalis ''  had  before,  and  which  word  ody  is 
to  be  found  in  the  old  entries.  No  other  word  appeai» 
ever  to  have  been  used.  The  words  *^sole  and  ex- 
clusive'' may  be  capable  of  having  the  same  meaBiiig; 
but  they  may  have  a  very  different  meaning.  They 
would  probably  be  satisfied  by  proof  of  a  licence  fixNn 
the  owner  of  the  freehold  for  an  hour  to  the  exdusioD 
of  himself  and  all  other  persons:  at  all  events  tli^  wxe 
new  words,  hitherto  not  applied  to  a  subject  of  this  sort; 
and  we  cannot  say  that  they  necessarily  describe  a 
^<  several "  fishery.  Nor  is  this  matter  of  special  de- 
murrer only;  it  is  matter  of  substance:  and  we  feel  our- 
selves bound  to  arrest  the  judgment  for  want  of  a 
description  in  the  declaration  of  a  several  fishery  eo 
nomine. 

Rule  absolute. 


It  may  be  convenient  to  mention  here  the  following  Order,  which  was 
drawn  up  by  fflgkttnan  and  Erie  Js.  and  Ptti4ce  B.,  at  the  request  of  the 
Judges  of  the  Queen*s  Bench,  Common  Fleas  and  Exchequer,  and  posted 
at  the  Judges*  Chambers,  bearing  date  June  12th,  1845. 

**  Oanxib  OP  THE  JvnaKs. 

"  We  have  considered  the  means  best  calculated  to  prevent  parties  from 
fraudulently  obtaining  Judges*  orders  for  signing  judgment,  and  recom- 
mend that  the  following  precautions  be  adopted :  — 

*<  That  all  written  consents,  upon  which  such  orders  are  obtained,  shall 
be  preserved  in  the  Chambers  of  the  respective  Courts. 

"  That  in  actions  where  the  defendant  has  appeared  by  attorney,  do 
such  order  be  made,  unless  the  consent  of  the  defendant  be  given  by  bis 
attorney  or  agent. 


IX.  VICTORIA.  1019 

«  That,  where  the  defendant  has  not  appeared,  or  has  appeared  in  per-    Queen*t  Benck. 
son,  no  such  order  be  made,  unless  tlie  defendant  attends  the  Judge  and  1846* 

gives  his  consent  in  person,  or  unless  his  written  consent  be  attested  by    " 
«i  attorney  acting  on  his  behalf;  but  we  think  that  these  precautions 
are  unnecessary  where  the  defendant  is  a  barrister,  conveyancer,  special 
pleader,  or  attorney. 

<*  We  think  that  Sunday  ought  to  be  counted  as  one  of  the  four  days 
between  the  delivery  of  paper  books  and  the  day  of  argument ;  except  it 
is  the  last,  when  it  is  to  be  omitted,  according  to  the  general  rule.** 

The  document,  as  above  stated,  is  in  14  M.ic  W,  p.  SS5.  In  Dixon  t. 
Skidan  (15  M.  &  W,  427),  Exchequer,  Eoiter  term  {May  7th),  1846,  a 
^eation  arose  whether  the  order,  as  to  signing  judgment  by  consent, 
was  equivalent  to  a  rule  of  Court :  and  Pa/rise  and  Roye  Bs.  said  that 
it  was  not.  Roife  B.  said :  «  The  Judges  requested  three  of  their  body 
to  eon^der  how  this  matter  might  be  best  regulated,  and  they  produced 
that  order.**  Parke  B.  added:**'  There  was  some  doubt  among  the 
Judges  whether  orders  for  judgment  ought  to  be  noade  on  consents  of 
this  kind,  but  it  was  thought  advisable  to  I'sanction  them,  as  in  many 
cases  they  might  prove  a  great  saving  to  [defendants;  and  thereupon  the 
order  in  question  was  drawn  up  by  myself  and  my  brothers  Wighiman 
and  Erle,f  and  posted  up  at  Chambers.  It  is  not  a  rule  of  Court,  but 
merely  a  regulation  amongst  ourselves,  to  g^em  us  in  the  exercise  of 
our  discretion  in  making  those  orders  at  Chambers.  Here  the  consent 
was  drawn  up  by  an  attorney  in  the  country  who  may  have  known  nothing 
of  this  regulation.  If  it  had  been  a  rule  of  Court,  it  would  have  been  his 
duty  to  have  known  of  it.** 
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Saturday,  Prickett  aqaiTist  Gratrex. 

May  9th.  ^ 

Ajustice*iwar-  HPRESPASS  for  assaulting  plaintiff,  and  caasing  him 

mitting  a  party  to  be  apprehended,  and  unlawfully  committed  to  a 

bis  finding  Certain  common  gaol  in  the  borough  of  Monmouth  in  the 

^7p^^,i»^  county  of  Monmouth^  and  to  be  there  imprisoned  &c, 

bad  if  the  com-  ^^j  detained  &c.,  without  reasonable  or  probable  cause, 

mitntent  be  for  '  r  -^ 

no  definite         for  a  long  time,  to  wit  &c. 

tinae,  but 

•«  until  besiiali        Plea,  Not  guilty. 

find  such  sure-  ^^       m  i     t     <•  -r* 

ties  *'  or  be  On  the  trial,  before  Plafi  B.,  at  the  Monmouthshire 

due  course  of  Spring  assizes,  1845,  it  appeared  that  the  defendant  was 

An  action  *  justice  of  the  peace  for  the  borough  of  Monmouth^ 

lies  against  the  ^^d  that  the  defendant  was  brought  before  him  on  a 

justice  for  com-  o 

mitUngonsuch  charire  of  seudini;  threatenini;  letters.     The  defendant 

warrant;  and  ^  ^  ^ 

bona  fides  is  no  required  the  plaintiff  to  enter  into  security  to  keep  the 
It  is  not  ne-    peace,  in  his  own  recognizance  for  50/1,  and  on  that  of 

cessary  that  .        r  »  i  rr«i  !••/**  t       . 

such  warrant      two  Sureties  for  25/.  each.      1  he  plaintiff  not  having 

should  fix  the 

amount  in 

which  sureties  are  to  be  given. 

Notice  of  action,  for  a  commitment  under  such  warrant,  stated  that  the  justice  had 
caused  the  complainant  to  be  unlawfully  committed  to  a  certain  common  gaol  or  prison  m 
the  borough  of  Monmouth,  and  there  imprisoned  and  kept  &c.,  without  reasonable  or  pitH 
bable  cause,  from  &c.  to  &c  (naming  the  days) ;  and  the  notice  went  on  to  state  that 
complainant  would,  at  the  expiration  of  one  cmlendar  month,  cause  «  «ti/  oftumntoms  to  te 
sued  out  of  the  Court  of  Queen^s  Bench  again&t  the  justice,  at  complainants  suit,  Jbr  the  said 
imprisonment^  and  proceed  against  him  therefore  according  to  law. 

Held  a  sufficient  notice  under  stat  24  G,  2.  r.  44.  «.  1.,  as  to  the  place  where  the  cau<« 
of  action  arose,  the  subject  of  complaint  generally,  and  the  intended  course  of  proceeding. 


(a)  The  Court  sat  in  Banc  on  Saturday  the  9tb,  and  Monday  tlie  1 1th, 
of  May. 
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done  so^  the  defendant  committed  bim  on  the  following  Quem*»  Senc/u 

warrant.  ^^^^' 

'  Borougii  ofl  "^^  ^^^  constables  of  the  said  borough,  and  y. 


Borougli  ofl  To  the  I 
Monmouih^    >tO  the  ] 

**^^'^     J  the  said 


MonmouiA^  ^to  the  keeper  of  the  gaol  at  Monmouth  in 
said  borougtu  Whereas  John  Powell^ 
oV*  See,  <^  hath  this  day  required  sureties  of  the  peace 
before  me,  one  of  Her  Majesty's  Justices  of  the  peace 
assigned  to  keep  the  peace  within  the  said  borough, 
against  James  Prickett^  of"  &c,  ^^  labourer,  and  withal 
bath  taken  his  corporal  oath  before  me  that  he  re- 
quireth  the  same  not  from  any  private  malice,  hatred  or 
ill  will,  but  simply  that  he  apprehends  that  he  goes  in 
danger  of  his  life,  or  that  some  bodily  harm  will  be 
done,  or  caused  to  be  done,  unto  him  the  said  John 
Powell  by  the  said  James  Prickett^  in  breach  of  the 
peace :  And  whereas  the  said  J,  Prickett  is  now  brought 
before  me  and  required  to  find  sufficient  sureties  to  keep 
the  peace  as  well  towards  our  said  Lady  the  Queen  as 
towards  all  her  liege  people,  and  especially  towards  the 
said  John  Powell :  And  whereas  the  said  J.  Prickett 
hath  refused  and  doth  now  refuse  before  me  to  find 
such  sureties:  These  are,  therefore,  in  her  Majesty's 
name  to  command  you  the  said  constables  to  convey 
the  said  J.  Prickett  to  the  said  keeper ;  and  you  the  said 
keeper  are  hereby  required  to  receive  and  safely  keep 
him  in  your  said  gaol  until  he  shall  find  such  sureties  as 
aforesaid,  or  shall  be  thence  discharged  by  due  course  of 
law ;  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant.    Given"  &c.,  "  this  14th  day  oi March  1843. 

*^  Tho.  Gratrexr    (l.s.) 

The  plaintiff*  remained  in  gaol  from  March  to  August^ 
I84S;   he  then   found  sureties,  and  was   discharged: 
VOL,  VI H.   N.s.  3  y 


Gkatxiz. 
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notice  of  action  as  follows. 
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«  To  TTumas  Grairex,  Esq.,  one  of  Her  Mqes^*s 
GiiTurt.  Justices »»  ate.  «  Sir,  You  havings  on  or  about  the  14& 
day  of  March  last,  as  one  of  Her  Majestjr's  Justices  of 
the  peace  in  and  for  the  said  borough  of  Mammmikj 
caused  me  to  be  apprehended  and  unlawfully  committed 
to  a  certain  common  gaol  or  prison  in  the  bonm^  of 
Monmouth  aforesaid,  and  to  be  there  imprisoned,  and  kept 
and  detained  in  prison  there,  without  any  reasonable  or 
probable  cause  whatsoever,  for  a  long  space  of  time,  to 
wit  from  the  said  14th  day  of  March  last  to  the  9di  day 
of  August  then  next  fdlowing:  I  do,  therefore,  aecord- 
ing  to  the  form  of  the  statute  ^  {a)  &c.,  ••  hereby  giw 
you  notice  that  I  shall,  at  or  soon  after  the  expiration  of 
one  calendar  month  **  Src,  ^*  caiise  a  writ  of  sammdos  to 
be  sued  out  of  her  Majesty's  Court  of  Queen's  Bendi  at 
Westminster  against  you  at  my  suit  for  the  said  impri- 
sonment, and  shall  proceed  agunst  you  therefore  ac- 
cording to  law.     Dated  *  &c. 

^^  James  PridxtL^ 

The  plaintiff's  counsel  contended  that  the  warrant 
was  illegal,  and  the  counsel  for  the  defendant  that  the 
notice  was  insufficient,  on  the  grounds  afterwards  stated 
in  argument.  The  learned  Baron  directed  the  jury  to 
find  for  the  defendant  if  they  thought  he  had  acted  bona 
fide.     Verdict  for  defendant. 

In  Hilary  term,  1845,  Godson  obtained  a  rule  to 
shew  cause  why  a  verdict  should  not  be  entered  for  the 
plaintiff,  or  a  new  trial  had  on  the  ground  of  misdi- 
rection. 

(a)  24  G.  2.  C.  44.  *,  1. 
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Whatdof  and  Qreaves  now  shewed  cause.     First,  the  Q««»»*«  Bench. 

plaintiff  is  not  entitled  to  succeed,  even  if  the  warrant  !__ 

be  bad,  unless  the  Court  hold  that  the  notice  of  action  P»«ck«tt 
10  good.  Now  that  notice  does  not  state  the  place  Okatux, 
where  the  act  complained  of  was  done,  the  words  being 
bnly  >^  caused  me  to  be  apprehended  and  unlawfully 
committed  to  a  certain  common  gaol  or  prison  in  the 
borough  of  Monmouth!*  This  is  insufficient ;  Mat-tins 
V.  Upcher  {a\  Breese  v.  Jerdein  (b).  Jacklin  v.  R/tcAe  (r) 
will  be  cited  on  the  other  side.  But  the  first  men- 
tioned case  contains  the  more  correct  view  of  the  effect 
of  Stat.  24  6. 2.  c.  44.  5. 1.  The  act  complained  of  is, 
not  the  imprisonment  in  the  gaol  of  Monmouth^  but 
the  order  and  warrant  of  the  defendant,  which  were 
made  elsewhere,  and  of  which  the  imprisonment  in  the 
gaol  is  only  a  consequence.  There  might,  of  coarse, 
be  an  imprisonment  on  the  spot  where  the  magis- 
trate gave  the  order,  as  in  Rex  v.  Bimie  {d) :  but  that 
is  not  so  here.  The  issuing  of  the  warrant  may  be 
considered  the  gist  of  the  action,  as  appears  by  the 
language  of  Lord  EUenborough  in  Rex  v.  The  Justices 
of  Devon  {e):  and  the  forms  in  Tidd(g)  point  out  that 
the  complaint  is  the  causing  to  be  apprehended.  Two 
magistrates,  acting  at  different  places,  might  commit 
the  same  party  to  the  same  place  upon  different 
charges :  but,  from  an  action  in  this  form,  neither  of 
them,  if  sued,  could  see  whether  the  act  charged  was 
that  which  he  had  done.  By  sect.  5,  as  was  pointed  out 
by  Coleridge  J.  in  Martins  v.  Upcher  (a\  the  evidence  is 

(a)  3  a  B,  662.  (6)  4  Q.  B,  6SS. 

(c)  14  M.  fr  W.  381.  (rf)  SC.^P.  206. 

(e)  1  Af.  $^.411,412. 

(g)  TidiTi  Practical  Forms,  p.  1.  &c.  (8th  ed.) 
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rohiwu  riJL  to  be  confined  to  the  cause  of  action  contained  in  the 
*       notice.      In  this  notice,  that  which  is  complained  of  is 

Pmckrt      only  what  was  done  in  the  gaoL 

Grateex.  Secondly,  the  warrant  is  good*    It  is  objected  that 

the  number  of  sureties,  and  the  amount  in  which  they 
are  to  be  bound,  are  not  stated,  and  that  the  committal 
is  not  for  a  time  certain^  In  Foster* s  Case  (a),  where 
the  warrant  was  held  good,  the  words  were  only 
*^  venire  faciat  sufficient'  nianucapt',"  and  the  party,  on 
refusal  to  find  such  bail,  was  to  be  taken  to  the  next 
prison  ^*  ibidem  moratur'  quousque  gratis  hoc  &cei^ 
voluer'."  In  fVilles  v-  Bridget  (b)  it  was  contended  that 
even  a  binding  over  for  a  time  certain  was  bad,  and  that 
there  was  no  power  to  bind  except  to  the  next  sessions: 
but  the  Court  held  that  there  was  no  such  restriction. 
The  old  forms  are  framed  as  generally  as  in  Foster's 
Case  {a);  Lambard^s  Eirenarc/ia,  c\u  2.  p^85  (ed.  1619); 
Fiizherb.f  VOffice  et  Auctority  de  Justices  &c.,  p*  235  b 
(ed.  1606) ;  Fitz.Nat.  Br.  80  D. ;  Wesfs  SymboleograjAic, 
sect.  577.  It  is  said  tliat  this  may  cause  imprison- 
ment for  life :  but  stat.  34  Ed.  3.  c.  1.  directs  absolutely 
that  sufficient  surety  be  taken.  From  Fosfet:*s  Case  (a) 
it  appears  that,  where  a  party  was  brought  before  a 
magistrate  and  ordered  to  find  security  to  keep  the 
peace,  if  he  failed  to  do  so,  he  was  imprisoned  witli- 
out  a  second  warrant.  A  supplicavit  might  be  taken 
out,  whereupon  a  writ  issued  directed  to  the  jus- 
tices or  sheriff,  which  was  discharged  upon  the  party 
against  whom  it  issued  coming  into  Chanceiy  and 
there  finding  sureties,  whereupon  a  supersedeas  issued. 
The  writ  which  issued  on  the  supplicavit  directed  that 

(a)  5  Rep.  59  a.  (^)  S  B,  Sf  Aid.  279. 
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-Oeatrh. 


the  party  should  find  **suflicient  manucaptors,**  and,   Quecn't  SencK 

if  he  did  not  do  so,  he  was  to  be  committed  to  gaol,  * 

^^  to  be  kept  safely  in  the  same,  until  he  will  do  this 
freejy;'^  JRfte.  Nat.  Sr.  SO  B.  Now  it  is  clear  that 
the  justices  or  sheriff  could  not  depart  from  the  exi- 
gency of  this  writ ;  the  party  therefore,  if  he  did  not 
find  sureties,  would  be  imprisoned  for  life.  On  this 
Dajtm  {Justice,  285.  ch.  122.  ed.  1742)  says:  "also 
by  this  writ  of  supplicavit,  the  party  (against  whom 
the  writ  is  sued  forth)  shall  be  bound  to  the  peace  for 
ever  (if  he  be  taken) ;  for  the  writ  containeth  or  men- 
tioneth,  not  that  he  shall  be  bound  to  keep  peace  until 
any  certain  time,  but  generally.'*  In  Bro.  Ah\  tit.  Peaccy 
pL  17.  it  is  said  that,  if  a  man  be  bound  to  keep  the 
peace  indefinitely,  he  will  be  under  the  obligation  for 
all  his  life;  for  which  Mich.  21  £.  4.  fol.  40  B.  pi.  4. 
is  cited.  In  Mr.  Baconfs  Case  (a)  a  party  was  ordered 
to  find  sureties  of  good  behaviour  during  life.  And 
Datton  {Justice^  271.  c  117.  ed.  1742)  says  that  an 
insane  jperson  may  be  bound  to  keep  the  peace  for 
ever,  citing  Beverlej/s  Case  (J).  In  a  modem  case, 
B^x  V.  Bcrooes  (c),  it  was  held  that  the  Court  might 
require  security  for  as  long  as  they  should  think  tight. 
This'  agrees  with  Lamb.  Eireju  100.  103.,  Fitzherb. 
H Office  ^c.^  lS9  b.  Here,  the  party  is  bound  only  till 
he  find  sureties;  if  he  were  bound  for  a  time  certain, 
he  could  not  be  relieved  by  any  other  justice.  But, 
even  if  the  warrant  were  bad,  the  action  would  not  lie. 
A  justice  is  not  liable  for  what  he  does  in  his  cha- 
racter of  judge  of  record ;  and  that  this  act  was  done  in 


(«)  1  Uo.  146.  \S.C.\  Silt.  230. 
(b)  4  R€p.\23b.,  124  a,  6. 


(c)  I  T,  ».  696. 
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Fblume  rilL 
1846. 

Peickxtt 
Gkatkbz. 


such   a  character  appears  from  Dalton  {Jfustice^  S6S« 
ch.  116.  ed.   1742),  who  cites  Yearb.  HiL  9  HL  6. 
fol.  60  A.  pi.  9.,  Yearb.  Pa$du  9  £.  4.  Ted.  S  A.  pL 
10.,  Bro.  Abr.f  tit.  Judges,  Justices,  4r.  fA»  ^  pi.  IOl; 
ib.  tit.  Faux  Imprisonment,  pL  18. ;   ib.  tit.  Peace  et 
&ierHe  3fc.,  pi.  8. :  and  Yearb.  Hil  14  H.  8.  foL  16  A. 
pi.  3.  is  to  the  same  efiect.    Thfe  princif^  appeals 
to  have  been  admitted  by  the   Coart  of  Exchequer 
in  Watson  v.  Bodell  {a).     And  it  leads  to  no  practicid 
grievance,  because  a  party  may  always  bring  himsdf 
before  this  Court  for  relief. 


Godson,  contrk  (i).  The  warrant  was  bad  in  itself;  and 
therefore  the  learned  Judge  ought  not  to  have  left  the 
question  of  bona  fides  to  the  jury.  In  WiUes  v.  Bridger  {c), 
where  it  was  contended  that  a  justice  could  not  Und  a 
party  to  keep  the  peace  for  any  time  but  till  the  next 
sessions,  this  Court  held  that  be  might  bind  lor  a  dif> 
ferent  time,  but  a  time  certdn.  It  was  not  contended 
jthat  the  term  might  be  indefinite.  In  Bex  v.  Bowes  {d) 
this  Court  held  that  the  power  of  binding  was  not  limited 
to  a  year,  but  not  that  the  binding  might  be  unlimited. 
And  the  modem  practice  has  been  always  to  mention  a 
time.  In  Begina  v.  Daamcy  (e)  a  warrant  to  apprehend 
and  keep  an  indicted  person  **to  the  end  that  he  may 
become  bound  and  find  sufficient  sureties  to  answer  the 
said  indictment,  and  be  further  dealt  with  according  to 
law,"  was  held  bad  because  it  did  not  direct  that  the 
party  should  be  brought  before  any  judge  or  justice,  and 
it  therefore  had  the  effect  of  keeping  him  indefinitely 


(a)  14  A/.  4*  W.51.  69. 
(c)  2B,^  Jld,  278. 
{e)  7  Q.  B.  281. 


{b)  May  nth. 
(rf)  1  T.  R,  696. 


IX.  VICTORIA.  1027 

in  caoK     The  dictum  in   Yearb.  Mich.  SI  Ed,  4.  foL  QwenU  Senek. 

1846. 
40  B.  pi.  4.,  cited  for  the  defendant,  does  not  amount  to !_ 

a  ruling  that  sureties  may  lawfully  be  required  without  ^"«»" 
limit  as  to  time.  The  present  objection  does  not  ap-  Gaaxau. 
•pear  to  have  been  brought  under  consideration  in 
FasUr^s  Case  (a).  The  precedent  in  Lamb.  Eiren.  85 
is  unsupported  by  modem  authorities,  and  clearly  bad ; 
and  those  in  Dalitm  {Justice^  416.  ch.  174.  ed.  1742) 
merely  follow  LanAartL  The  same  remark  applies  to 
the  form  in  JVesfs  SymboLj  s.  577.  In  Baeorfs  (b)  case 
trareties  during  life  were  required ;  but  there  the  party 
liad  been  convicted  on  an  indictment  Further,  the 
warrant  does  not  allege  any  thing  to  have  been  done 
by  the  now  plaintiff.  And  it  ought  to  have  fixed  the 
amount  in  which  the  sureties  were  to  be  bound. 
[Lord  Denman  C  J.  That  was  not  stated  in  Willes 
v.  Btidger  (c) ;  but  the  objection  does  not  appear  to 
have  been  taken.]  The  principle  is  the  same  as  that 
which  requires  that,  when  justices  exercise  a  discre- 
tionary power  in  imposing  penalties,  they  roust  ascer- 
tain the  amount  And,  here,  the  committing  justice 
knows  the  circumstances  of  the  case  and  the  amount 
in  which  recognizance  ought  to  be  taken;  the  justice 
before  whom  the  party  may  afterwards  be  brought  may 
know  neither.  In  Rex  v.  HoUaaoajf  ((/),  where  the  com- 
mitting magistrates  had  required  sureties  to  a  certain 
amount,  and  a  motion  was  made  to  reduce  it,  Taunton  J., 
in  the  Bail  Court,  said  that  the  amount  of  security  to 
be  given  was  in  their  discretion,  and  this  Court  could 
not  mterfere  to  controul  it.     A  correct  form,  as  to  the 

(a)  5  Rep.  59a.  (&)  1  Lev.  146.;  &  a  I  Sid.  SSO. 

(c)  2B.i  Aid.  278.  '      W  2  DowL  P.  C  525. 
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roiume  viii.   particulars  now  in  question,  b  giv^i  in  2  Ankb^JkaUa 

I  q  Jig 

of  the  Peace^  544,  4th  ccL     Ancient  precedenu  may  be 


FaicKiTT  cited  for  practices  which,  on  examination,  baire  been 
Geataxs.  found  indefensible,  and  have  long  since  been  abandoMi, 
as  the  issuing  of  general  warrants  (a),  and  ewn  the  ia- 
fliction  of  torture  (6)»  It  cannot  be  maintained  tbat,  be» 
cause  the  Justice,  in  committing,  acts  as  jndge  of  a  oonrt 
of  record,  .no  action  lies  against  him  Sot  coaimitting 
on  a  bad  warrant.  [Lord  Denman  C.  J*  If  we  wisk  to 
hear  that  point  argued,  we  will  tell  you.]  Aa  to  the 
notice  of  action :  the  time  of  the  imprisonment  is 
cified ;  and  the  place  appears,  by  the  wards  <*  there  » 
prisoned,'^  to  be  a  common  gaol  in  the  borough  cl  Mttth' 
nwndh  ;  and  it  cannot  be  assumed  that  there  are  mors 
gaols  than  one  there.  The  objections,  therefore,  wUok 
prevailed  in  Martins  v.  Upeher{c)  and  Breese  r.  Jer* 
dein  (d)  do  not  apply  to  this  notice.  And,  on  the  ob* 
jection  as  to  place,  Jackson  v.  Fifidke  {e)  is  a  dear  audio* 
rity  for  the  plaintiiF.  The  form  of  the  intended  action 
is  sufficiently  specified  for  the  purpose  of  a  notice  under 
the  statute.  The  writ  of  summons  cannot  properly  be 
set  out  when  the  action  is  not  yet  commenced. 

Lord  Denman  C.  J.  The  power  of  justices  to  pre- 
vent breaches  of  the  peace  by  requiring  sureties  is  a 
necessary  power,  but  a*  very  great  one,  and  to  be  kept 
within  proper  bounds.     On  such  a  subject,  we  are  not 

(a)  Money yi,  Leach^  3  Bur.  1692. 1742.;  EnHcLr,  CanringjUm^  19 Hok. 
Si.  Tr.  lOSO.     See  Rex  v.  Waitt,  I  B.  ^  Jd.  166. 

(&)  Jardine't  Beading  on  the  Ux  tf  Toriwre  in,  ike  Cnminal  Lam  of 
Enghfid  was  citnd;  aUo  10  How.  St.  Tr.  75S.»  note  to  tim  iyvcmdi»§i 
against  SpreuU  and  Ferguton, 

(c)  3  Q.  B,  662.  (d)  4  d  B-  5S5 

(e)   14  ^f.  j-  r.  381. 


IX.  VICTORIA.  1029 

accustomed  to  regard  ancient  precedents  with  great  re-  Queen's  Senek. 
spect ;  and»  when  we  find  recent  authorities  opposed  to 
them»  we  are  inclined  to  follow  these  in  preference.  Famkir 
WBm^  ▼•  Bridger  (a)  is  an  authority  for  holding  that,  Gaazeuu 
in  a  warrant  of  this  kind,  the  amount  of  sureties  need 
not  be  suted ;  and  it  seems  reasonable  that  this  should 
bo  fixed  by  the  justice  before  whom  the  party  may 
afterwards  be  brought  for  the  purpose  of  giving  the 
sureties^  But  there  is  nothing  to  remove  the  objection 
that  the  time  for  which  the  party  stands  committed  in 
defanlt  of  sureties  is  left  indefinite.  Without  some  ex- 
press limitation  in  the  warranty  a  poor  mani  who  is  un- 
aUe  to  find  suretiesi  may  be  imprisoned  for  life*  The 
warrant  here  gives  no  limit  but  the  finding  of  sureties ; 
and  this  is  a  fiital  defect.  A  limitation  of  the  time  does 
not  necessarily  lead  to  the  inconvenience  that  might  be 
apprehended  fix>m  the  party  being  discharged  at  the 
expiration  of  it ;  for  sureties  might  be  again  required^ 
if' the  danger  of  a  breach  of  the  peace  continued.  I 
am  also  of  c^inion  that  the  notice  is  good*  It  suffi- 
ciently points  out  the  place  (the  common  gaol  in  the 
borough  of  Moxmouih)  where  the  cause  of  action  arose. 
The  intended  form  of  action  need  not  be  specified :  the 
nature  of  the  ^prievance  is  clearly  shewn ;  and  it  is  evi- 
dent that  the  remedy  must  be  by  an  action  for  false 
imprisonment.  There  is  no  ground  for  a  distinction 
between  ** imprisoned"  akid  '* caused  to  be  imprisoned.'' 
I  do  not  agree  that  bona  fides  in  the  magistrate  can  be 
a  justification  (dt  imprisoning  under  a  bad  warrant ;  if 
it  were^  tlie  action  might  have  received  that  answer  in 
almost  all  the  cases  that  have  occurred. 

(a)  S  J7.  {  JIU,  27P. 


1080 

rohtme  nil. 
1846. 
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Patteson  J.  I  bad  left  the  Court  when  this  oaae 
was  commenced  on  Satwrday;  butt  so  far  as  die  argiH 
ment  1  have  now  beard  enables  me,  I  agree  in  what 
has  been  said  by  my  lord. 


Williams  J.  The  amount  of  security  required  should 
bear  a  rdatioa  to  the  quality  and  quantity  of  the  ofiiHioe; 
but  the  mere  threat  of  a  breach  of  the  peace  cannot  be 
so  enormous  as  to  warrant  an  imprisonment  which  might 
continue  for  life.  The  notice  is  sufficient :  Sabin  t. 
De  Burgh  (a)  shews  that  the  cause  of  action  mnrt  be 
stated)  but  the  form  need  not  (&). 

Lord  Denmak  C.  J.  As  to  bona  fides,  that  has  been 
made  a  test  in  recent  cases,  where  the  question  was^ 
whether  notice  of  action  was  necessary  or  not. 

Rule  absolute  for  a  new  triaL 


(a)  2  Campb.  196. 


(6)  No  other  Judge  was  preiait 


Saturday  ^ 
May  9th. 


Cook  against  MThebson. 
(In  Error.) 


A  declaration      T^^RROR  from  the  Court  of  Small  Pleas  m  the  town 

in  debt,  in  an       J-^  ,  t<*y.»miji  .         ■■ 

inferior  court  and  borough  of  Ipswtch.     The  declaration  below 

(of  the  borouffh  >.  i, 

of/.),  alleged      WaS  BS  follows. 

that  defendant, 

at  /.,  within  the  jurisdiction  of  the  Court,  was  indebted  to  plaintiff*  in  10^  for  money  foand 

to  be  due  on  an  account  then  stated  between  them,  to  be  then  and  there  paid  oo  request; 

with  non-payment  and  a  refusal,  to  wit  at  /.  aforesaid,  within  the  jurisdiction ;  to  tbe 

damage  of  plaintiff'  within  the  jurisdiction.     The  marginal  venue  was  laid  at  /. 

Held  bad,  afler  verdict,  for  not  shewing  that  the  cause  of  action  arose  within  the  juris- 
diction. 
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•The  town  and  borough]  Be  it  remembered  that  Donald  Q^i^m^s  Benck. 

of  Ip8wich»  SujbSc,      y-M^Phersonj  by"  &c, "his  attorney,    1_ 

*"  J  complains  of  Samuel  Cooky   who         ^°®* 

has  been  summoned"  &c.  "in  an  action  of  debt;  and  MTuemok. 
the  said  D.  M^P.  demands  of  the  said  &  C.  the  sum  of 
SOLf  which  he  owes  "  &c.  "  For  that,  whereas  the  said 
defendant,  on  "  &c., "  at  Ipswich^  in  the  county  ofStiffblkj 
and  within  the  jurisdiction  of  this  Court,  was  indebted 
to  the  plaintiff  in  the  sum  of  10/.  for  the  price  and  value 
of  goods  bargained  and  sold  by  the  plaintiff  to  the  de* 
fendant  at  his  request,  and  in  10/.  for  the  price  and 
value  of  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  his  request,  and  in  10/.  for  money  lent 
and  advanced  by  the  plaintiff  to  the  defendant  at  his 
request,  and  in  10/.  for  money  paid,  laid  out  and  ex- 
pended by  the  plaintiff  to  and  for  the  said  defendant  at 
his  request,  and  in  lOL  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff  on  an  account  then  stated 
between  them;  which  said  several  moneys  were  to  be 
then  and  there  paid  respectively  by  the  defendant  to 
the  plaintiff  on  request;  whereby,  and  by  reason  of  the 
non-payment  thereof,  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have,  of  and  from  the  defend- 
ant, the  said  several  moneys  respectively,  making  to- 
gether the  sum  of  50/.,  being  the  said  sum  above 
demanded:  yet"  &c.  (non-payment  and  refusal),  "to 
wit  at  Ipsaoich  aforesaid,  and  within  the  jurisdiction 
aforesaid,  to  the  damage  of  the  said  plaintiff,  within  the 
jurisdiction  aforesaid,  of  10/.:  and  therefore  he  brings 
suit"&c. 

General  demurrer.    Joinder. 

The  court  below  gave  judgment  for  the  plaintiff 
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roiume  rilL    there :   upon  which  error  was  brooght    Joinder  in 
^^^^'       error(fl). 


Cook 
▼. 

M'PllEMOV. 


G.  HayeSi  for  the  pkintiff  in  error.  The  dechinitiOQ 
is  bod|  for  not  shewing  that  the  substantial  cause  of 
action  arose  within  the  local  jurisdicticm.  It  is  indeed 
averred  that  the  defendant  was  indebted  within  the 
jurisdiction :  but  that  averment  would  be  true  wherever 
the  cause  of  action  arose :  it  should  be  shewn  that  the 
goods  were  sold,  or  the  money  lent,  &c.,  within  tbe 
jurisdiction.  The  authorities  are  collected  In  note  (1)  to 
Peacock  V.  Bell  {b) :  and  an  omission  in  this  respect  is 
fatal  after  verdict;  IVevor  t.  Wan{c).  [LusA^  for  the 
defendant  in  error,  said  that  he  should  rely  only  on  tb^ 
count  upon  an  account  stated.]  The  declaration  does 
not  allege  that  the  account  was  stated  within  the  JQr&- 
diction ;  the  words  are  ^*  an  account  then  stated.*  This 
is  the  consideration  for  the  promise;  lind  it  should 
therefore  appear  to  have  been  made  within  the  juris- 
diction; Bamsyv.  Atkinson  (d)^  Whitehead  ^»  BragBn(e)^ 
Drake  v.  Beare  {g\  Price  v.  Hill  (Ji).  If  the  word 
"  then  "  were  enoughi  it  would  be  enough  to  say  "  for 
goods  then  sold  and  delivered."  Besides,  if  any  one 
count  be  bad,  the  judgment,  being  general,  must  be 
reversed. 


Lushy  contra.     The  traversable  averments  must,  no 
doubt,  shew  matter  arising  within  the  jurisdiction.     But 

(a)  Besides  the  objections  decided  upon  in  this  case,  an  objecdon  wis 
taken  to  the  entry  of  the  judgment  below,  on  the  ground  that  it  costaincd 
a  venire  for  a  jury  to  assess  damages,  followed  by  a  judgment  on  oil 
dicit.     Ob  tliis  point,  howercr,  no  decision  iK-as  given, 

(6)  1  Wmt,  5bti9id74«.,Sthcd.  \e)  1  7.  B.  151. 

id)  1  Lev,  50.  (>)  I  Lev.  96. 

(A')  1  Lev,  104.  (h)  1  Iun>.  137. 


IX.  VICTORIA.  loss 

here  the  words  describe  the  cause  of  action  as  so  arising.  (iueen*s  Benck. 

The  action  of  debt  differs  from  assumpsit  in  this  respect : * 

where  a  promise  will  be  implied,  the  averment  of  a        ^^ 
promise  is  immaterial ;  but  the  averment  of  a  debt  is    M'Phemok. 
material:  and  the  jury  here  could  not  have  found  that 
the  defendant  was  indebted  within  the  jurisdiction,  ex- 
cept upon  a  cause  of  action  there  arising.     Further,  the 
declaration  here  states  that  the  money  was  to  be  tha-e 
paid  on  request.    That  refers  to  the  veuue,  which,  in 
an  inferior  Court,  and  in  all  coses  of  local  actions,  is  not 
immaterial  matter,  inasmuch  as  it  must  be   proved. 
Further,  as  this  question  does  not  arise  on  special  de- 
murrer, the  count  on  the  account  stated  may  be  sup- 
ported by  the  word  "  then,'*  which  refers  to  the  time 
at  which  the  plaintiff  was  indebted,  a  fact  averred  to 
have  taken  place  within  the  jurisdiction.     A  reason- 
able intendment  will  be  made ;  CAitty  v.  Liixford  (a) : 
and  the  Courts  have  often  regretted  the  strictness  of 
the  rulew     [Lord  Denman  C.  J.     Not  the  rule  itself, 
but  its  application  in  particular  cases.]    The  debt  re- 
specting which  the  account  is  stated  need  not  be  shewn 
to  have  arisen  within  the  jurisdiction;  Emery  v.  Bart» 
leii{b)f  recognized  in  Williams  v.  Gibbs{c).    And  the 
judgjpaent  cannot  bo  reversed  in  toto,  if  any  one  count 
be  good :  the  case  is  not  like  one  of  general  damages 
found  by  a  jury*    The  Court  may  reverse  as  to  one 
count,  arid  affirm  as  to  another;  Everard  v.  Paterson  {d). 

Lord  Denman  C.  J.     The  authorities  are  clearly 
against  the  defendant  in  error.    Chiity  v.  Ijuxjbrd  (a)  is 

(a)  3  ^.  4-  £.  819.     SeeJDimiiv.  Cnimpb  ^Br.^B,  309. 
(6)  S  lA.  Baym.  1555,  (e)  5  A.  i  E.  208. 

(d)  6  Tann.  625. 
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Vohiwte  FliL  not  a  decision  the  other  way :  the  point  was  there  given 
*__  up  by  counsel ;  had  that  not  been  so,  I  think  the  judg- 
ment would  have  been  very  questionable. 


Cook 

M<PBtRSOK< 


Patteson  J.  Salter  v.  Slade{a)  perhaps  comes  a 
little  nearer  to  this  case;  but  it  does  not  furnish  any 
decision  available  to  the  defendant  in  error.  We  have 
nothing  on  the  record  but  that  the  defendant  bdow 
was  indebted  within  the  jurisdiction. 


Williams  J.  concurred. 


Judgment  reversed  (i). 


(a)  1  A.lfJE.eOS. 

(6)  ColeruJge  J.  was  abient  on  account  of  iUoets :    ffigkiwtot  J.  wai 
sitting  at  Nisi  Prius. 


Saturday, 
Mm/ 9th. 


Wilson  against  Niohtingalb  and  Two  Others. 


#^ASE.     The  declaration,  so  fiur  as  material  to  the 
point  decided  in   this  case,  complained,   in  die 


writing. 


Under  I  stat 
2  r.  ^  3/:  c.  5. 
«.  2. ,  the  notice 

«nl"tobL^"^  second  count,  of  a  distress  for  more  rent  than  was  doe; 
Kbre^slSe*^^'  in  the  third  count,  of  the  sale  of  a  distress  without  tp* 
must  be  in  praiscmcut  according  to  the  statute;  in  the  fourth 
count,  of  a  sale  of  the  distress  **  without  giving  to  the 
plaintiff,  or  leaving  at  the  chief  mansion  house,  or  other 
most  notorious  place  on  the  said  premises^  any  notice 
of  the  said  distress  and  of  the  cause  of  taking  the 
same,  as  required  by  and  according  to  the  statute"  &c ; 
in  the  fifth  count,  of  a  sale  of  the  distress  before  the 
expiration  of  five  days  next  after  the  taking  of  the  goods 
and  giving  of  notice. 


IX.  VICTORIA.  lOte 

One  of  the  defendants  suffered  judgment  by  default.    Qneen*s  Bentk. 
The  other  two  pleaded :  - 

1.  To  the  first,  second,  fourth  and  last  counts,  Not        ^'^ 
Guilty  (by  statute  (a) ).  NwwiwAia. 

2«  To  the  first  count;  a  traverse  of  fact;  on  which 
issue  was  joined. 

9.  To  the  third  count,  payment  into  Court  of  2h 
Replications  Damages  ultra.    Issue  thereon. 

On  the  trial,  before  CoUman  X,  at  the  Yorkshire 
Spring  assizes,  1845,  it  apjpeared  that  the  plaintiff*  was 
tenant  to  the  defendant  Nightingale  of  certain  premises ; 
that  the  goods  had  been  distrained  for  rent;  that  no 
written  notice  of  distress  had  been  given  or  left,  but  that 
th^  plaintiff*  had  received  oral  notice.  The  counsel  for 
the  plaintiff  contended  that  this  was  insufficient,  1  stat. 
8  fF.  4*  Af.  c.  5.  s.  2.  enacting  that  goods  distrained  for 
rent  may  be  sold,  but  only  where  **  the  tenant  or  owner 
of  the  goods  so  distrained  shall  not,  within  five  days  next 
after  such  distress  taken,  and  notice  thereof  (with  the 
causes  of  such  taking)  left  at  the  chief  mansion  house, 
or  other  most  notorious  place  on  the  premises  charged 
with  the  rent  distrained  for,  replevy  the  same."  The 
learned  Judge  overruled  the  objection ;  and  a  verdict 
was  found  for  the  defendants  on  all  the  issues  except  so 
much  as  of  the  first  as  related  to  the  second  dount,  and 
on  that  a  verdict  for  the  plaintiff*  with  a  farthing  damages. 

In  Easter  term  1845,  Pasfdey  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  misdirection  in  the  ruling 
abovementioned  (i). 


(a)  11  a  2.  c.  19.  <.  SI. 

(6)  It  was  also  objected,  that  it  did  not  appear,  on  the  eridence,  that 
fife  dear  days  had  elapsed  between  the  notice  and  the  sale :  and  the  rule 
mentioned  in  tlie  text  was  obtained  on  misdirection  as  to  this  point  also. 
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Volume  nil. 
1S46. 

WiLlOM 
T. 

NlGBUXOALX. 


Dundas  now  shewed  causf.  ,;^o  notice  in  wridng  vbs 
neeessary.  The  statute  siinpljt  direct^  th^-** nonce' 
shall.be  lefju    Here.Mtijal  receipt  of  notice  was  shewn. 

PaskUjff  contra.  ,  The  words  u|5^,  in  (be  statute, 
^*  notice  thereof  (with  the  causes  of  s^uich  taking)  Zg^** 
can  be  satbfied  only,  bj  a., written  notj^K^  An  oral 
notice  cannot  be  ^d  to  be  left*  .  WaUpr  v»  Rumbal{a) 
may  appear  to  be'  in  favour  of  the  defendants :  but  it 
does  not  appear  from  the  report  of  that  case  that  the 
notice  was  not  written :  at  any  rate  the  point  was  not 
discussed;  for  the  question  raised  was,  whether  it  was 
sufficient  to  prove  that  the  notice  was  given  to  the  plain- 
tiff himself,  or  whether  it  ought  not  to  be  shewn  that 
the  notice  was  left  at  the  chief  mansion  house  or  some 
other  notorious  place  on  the  premises.  [Pattesoii  i.  The 
goods  seized  belonged,  not  to  the  tenant  of  the  land,  but 


But  on  this  the  Court  pronounced  no  ju4giDeiktr  Beferencewas  madeto 
Harper  v.  Tatwdl,  6  C.f  P,  166. 

The  rule  was  also  obtained  on  the  ground  that  Coltman  J.  bad  mis- 
directed the  Jury  on  the  third  issue.  As  to  this,  the  learned  Judge  stid 
that  the  measure  of  damages  was  the  difference  between  the  sum  actualhr 
produced  by  the  sale,  and  the.  amount  wlMcb,¥'<)Wd  bave  bfon  reiHied  at 
such  sale  if  the  appraisement  had  been  regularly  made.  Knotis  t.  Otrfu, 
5  C,  fr.  P.  322.,  and  Crowder  r.  Seff,  231*.  -J-  i?b6.  19a,  were  mentioaed 
But  on  this  point  no  decision  was  pronounced  in  banc. 

The  reporters  are  jnfonned  by  tba  ooiAascilfvigaged  on  tlie  tsQ^iid  trtsl, 
at  the  Y'orkshire  Summer  Assixcs  1846,  before  l^'igkima^  J.,  that  the 
learned  Judge  stated  that  he  should  rule  in  conformity  With  the  ruling  of 
Parki  B.  in  XnoiU  v.  Ocrlff,  nariiely^  1&«C  the  toitkure  f4  eJmigei  w«i>thr 
difference  between  4be  fair  value  of  the  ^oods  ,IQ  j^^.  feq^  a^yi  t^/wMynt 
of  rent  discharged  by  the  produce  of  the  sale.  Ultizpafely,  by  consenl^  a 
verdict  was  given  for  the'  plafntiffupon  all  the  issues,  except  so  modi 
of  tlie  ftnttas  related  to  the  first  county' lutfd  for  Uia  defeildUAsiaittfel 
Damages  lOL  Baines  and  Ptuhley  for  the  plaintiff;  Kn&vla  and  B»ii 
jaUfor  the  dtfendantsu  ..   L  .>.•::«.  'j  » ..♦      .•  ..J^n^jj 

(a)  \  Ld.  Batfttu  Sli.      '  -        ■     *         ,        .^t-  '  ■-^- 


IX.  VlCTOlllA.  lOS? 

to  a  third  person  (a) :  and  a  question  arose  whether  notice  QutenU  Bmck. 

to  him  was  enough,  without  notice  to  the  tenant  of  the    ' 

land.]  Leaving  the  notice  at  the  chief  mansion,  in  such  Wilsok 
a  case,  would  in  fact  not  be  giving  notice  to  the  owner  at  Niohtixgalc. 
all.  [Lord  Denman  C.  J.  The  notice  there,  as  the  jury 
found,  was  given  "  according  to  the  statute ;"  it  probably 
-Was  in  writihgO  The  statute  seems  to  have  provided 
that,  if  the  party  be  not  at  the  mansion  or  notorious 
place,  it  shall  be  enough  to  leave  the  notice :  that  clearly 
shews  that  a  written  notice  was  intended. 

Lord  Denman  C.  J.  The  object  of  the  legislature 
s^ros  to  have  been  to  prevent  the  matter  from  being 
left  to  parol  evidence. 

Patteson  and  Williams  Js.  {b)  concurred. 

Rule  absolute. 

(a)  See  the  special  Terdlct,  Waller  ▼.  RumbaU,  4  Hod,  385. 
(d)  Seep.  10S4,  note  (ft). 


Dob  on  the  demise  of  Bowley  and  Others    Monday, 

May  lltlu 

against  Barnes. 

pJJECTMENT,  on  the  demise  {Odober  28th,  184*)  J^^^^JJ"*;^^^^ 

of  ^^  William  B<rwlei/y   George   Hopkins^  Robert  S9G.3.c.is, 
Pajfne  and  Jolm  Brex^  churchwardens  and  overseers  of  parish  house, 
the  poor  of  the  parish  of  Nether  BrouglUon^  in  the  county  of  ^.  and  b,, 
ot  Leicester i*  for  a  messuage  &c.,  situate  in  the  said  d^Ji^ra[|Ji**o 
parish  and  county.     On  the  trial,  before  Mauk  J.,  at  ^J^l^^^ZT 

overseers  of  a 
parish,  the  fact  that  they  acted  as  churchwardens  and  oTeraeers  at  the  time  of  the  alleged 
demise  is  sufficient  prini4  facie  proof,  for  the  purposes  of  the  action,  that  they  held  the 
offices  at  that  time. 

VOL.  VI  n.    N.  s.  S  z 
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Doe  dcRU 

BowtKT 

▼. 

BAAIIXfl. 


Volume  Fill,  the  LeUtUer  Spring  assises,  1S45,  it  appeared  that  the 
premises  in  qaestiou  were  claimed  by  the  lessors  of  tfca 
plaintiff;  under  stat.  59  G.  3.  c.  12.  &  1  ?.,  as  overseers  of 
Nether  Broughioru  Evidence  was  given  to  shew  that 
the  premises  were  held  of  the  parish ;  and  a  parishioner^ 
examined  on  behalf  of  the  plaintiff*,  said :  ^  Last  Odcieri 
the  churchwardens  and  overseers  were  the  persons, 
named  as  lessors  of  the  plaintii£*'  The  defendaa^a 
counsel  objected  that  their  appointment  ought  to  have 
been  proved,  and  that  it  was  not  enougb»  for  the  piirr. 
pose  of  this  cause,  to  shew  that  they  were  acting  as 
churchwardens  or  overseers  at  the  time  of  the  demise. 
No  further  evidence  was  given  on  this  point.  T|)e 
learned  Judge  gave  leave  to  move  for  a  nonsuit ;  and  the 
plaintiff*  had  a  verdict.  Humfrey,  in  JSas/fr  term,  1845, 
moved  according  to  the  leave  reserved.  He  cited  1. 
PhilL  Ev.  469  (a),  where  it  is  stated,  as  a  rule,  "that  all 
public  officers,  who  are  proved  to  have  acted  as  such, 
are  presumed  to  have  been  duly  appointed  to  the  oflBce, 
until  the  contrary  is  shewn  " ;  but,  in  note  (3),  doubts 
are  said  to  have  been  entertained  "  whether  the  rule 
prevails,  where  an  ejectment  is  brought  in  the  name  of 
the  parish  officers." 


(a)  8th  ed. ;  p.  450  in  the  9tb  ed. ;  citing  JiPGakey  t.  jfkton,  S  Jf.  f 
W,  206.  31 1.  The  latter  part  of  the  note  in  ed.  8.  (omitted  in  p.  450  Of 
the  9th  ed. )  is  as  follows.  **  The  action  was  brought  Sn  the  name  of  the 
public  officer,  but  he  was  only  a  nominal  party.  It  *was  said,  genera]ly» 
that  it  was  quite  immaterial  that  the  action  was  brought  in  the  name  ef 
the  officer;  but  the  reason  assigned,  that  such  proof  was  allowed  to 
actions  against  justices  and  constables,  is  not  a  good  one,  beoauie  there  ffc^ 
doctrine  of  admissions  applies.  Doubts  have  been  entertained,  whether 
the  rule  prevails,  where  an  ejectment  is  brought  in  the' name  of  the  parislr 
officers.  Cases  of  this  description  rest  in  some  measure  upon  the  pre* 
sumption,  that  a  party  had  not  committed  an  unlawful  act.*^ 


V. 
BAftHEt. 


IX.  VlCtORlA.  1039 

WAii&kiirst  and  Flowers  now  shewed  cause.  Thegenc^  Queen*t  Bench. 

1^46 
ral  rule  is  *•  that  in  the  case  of  all  peace-officers,  justices 1. 

of  the  peace,  constables,  &c.,  it  '*  is  "  sufficient  to  prove  ^^^' 
that  they  acted  in  those  characters  without  producing 
their  appointments,  and  that  even  in  the  case  oF  murder ;  *' 
Benymdn  v.  Wise  (a),  and  The  Gordon^  Case  (6),  there 
cited.  And  in  Butler  v.  Ford  (c)  Lord  Lg^dhm^st  C.  B. 
said,  as  to  the  question  whether  the  defendants  had  proved 
themselves  to  be  constables  and  watchmen  under  a  local 
a<^:  <*I  think  it  was  sufficient  to  prove  that  they  acted 
ifi  tbdse  diaracters.  Evidence  of  this  nature  is  evidence 
that  they  were  duly  appointed  ;  it  is  not  conclusive,  but 
quite  sufficient  as  a  primft  facie  case:''  and  Baylej/B. 
escpressed  the  same  opinion.  The  rule  was  al^  recog- 
nh^i  as  to  the  office  of  assistant  overseer,  in  Catmell  v. 
Ctiftis{d).  And,  in  M'Oahey  v.AlsttM  (e)j  where  the 
plaintifiT  sued,  as  vestry  clerk,  on  a  bond  given  to  the 
directors  of  the  poor,  his  acting  as  Testry  clerk  was 
hekl  sufficient  proof  that  be  was  so,  though  the  defend- 
ant pleaded  ^*  that  the  plaintiff  was  not  vestry  clerk  of 


'  (a)  tr.  B.'see.  '^ 

(6)  1  Leach*s  Cro.  Gi.  515. 518,  note  (a).  WhUehund  alto  cittd  Doe  dem, 
Veveri  v.  Auli,  B.  R.  TViwify  term  {Jung  2nd),  1845 ;  not  reported.  The 
qseation  on  wbidi  the  decision  there  tamed  (on  motion  for  a  nonsuit)  ap- 
pfiaw  10  bay«  been,  wbeClier.  the  party  executing  a  certain  demise  was 
proTed,  olliertrise  than  by  hearsay,  to  be  the  sole  stinritor  of  a  body  of 
tmsten  empowered  to  make  such  demises.  It  was  found,  on  reading  tlie 
Jiaifi!*  |ip^  ihni  then*  waa  such  evideoce,  other  than  hearsay,  llie  case 
vas  tried  before  J'ifuiiU  C.  J,  at  the  Dfrbif  Spring  assizes,  ]  844 ;  cause 
was  shewn  against  the  rule  for  a  nonsuit  by  Whilebarsty  and  the  rule  sup^ 
yanred  (but  abandoned  on  tlie  reading  of  the  note)  by'  G.  Hayn,  before 
Ifit^  JDenman  C  J.,  faUestmt  H'Utiamt  and  ColeridgB  Js.  Whitehwnl  alao 
dted^in  liia  argument  reported  in  the  text,  a  dictum  of  ParAc  B.  in  a  case 
at  JUncoln  (not  named)  as  to  commissioner*  of  inclosurc. 

(c)  1  Cro,  4-  M,  662.     S.  C.  3  Tyr.  677. 

(d)  2  iVw  Ca.  228.  233,  («?)  2  Af.  tj  fT.  206. 
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Voiume  vilL   the  parish."    There  the  point  was  expressly  taken,  that 


18i6. 


the  plaintiff's  right  to  sue  upon  the  bond  depended  on  . 
^  dem.      jjjj  ij^jng  vestry  clerk,  and  that,  unless  he  was  legally 
▼•  placed  in   that  office,  the  action  must  faiL     Bat  the 

Baenei. 

Court  over-ruled  the  objection;   and  Parke  B.  sud: 

'<  The  plaintiff  is  a  public  parochial  officer ;  and  the 
rule  is,  that  all  public  officers  who  are  proved  to  have 
acted  as.  such,  are  presumed  to  have  been  duly  ap- 
pointed to  the  office,  until  the  contrary  is  shewn."  Un- 
less, therefore,  a  distinction  can  be  drawn  between  actions 
to  recover  real  and  actions  to  recover  personal  property, 
this  case  is  a  direct  authority  For  the  plaintiff. 

Humfreyj  contra.  The  argument  for  the  plaintiff  goes 
beyond  any  case  hitherto  decided,  the  attempt  being  to 
establish  that,  where  a  party's  claim  to  real  property, 
which  is  under  litigation,  depends  upon  his  holding  a 
particular  office,  he  may  give  himself  title  by  assuming 
to  act  in  that  office.  Even  as  to  personal  property,  no 
decision  to  this  precise  effect  has  been  citeil.  In  Ber- 
lyman  v.  Wise  (a)  the  defendant  himself  had  described 
the  plaintiff  as  an  attorney  by  the  libel  in  question.  In 
Biillcr  V.  Ford[b)  the  question  was  only  whether  the 
defendants  were  entitled  to  notice  of  suit  under  a  paving, 
lighting  and  watching  act  which  gave  that  protection  to 
"  any  person  or  persons  "  sued  "  for  any  tiling  done  or 
to  be  done,  under  or  by  virtue  of  that  act"  Whether 
the  thing  done  was  or  was  not  of  that  description  was 
a  very  different  question  from  that  of  title  to  property. 
Cannell  v.  Curtis  (c)  was  a  case  of  libel,  in  which  the 

(n)  4  r.  R,  366.  See  Alfreds,  Farhte,  ante,  pp,  854,  859,  note  (*> 
(6)  1  Cro.  i  M,  662.  &  C.  3  Tyr.  677. 
(c)  2  New  Ca,  228. 
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libel  itself  pointed  to  the  plaintiff's  official  character;  Queen*t  SauA. 


1846. 


and  Parke  B.,  referring  to  the  case  in  M^Gahey  v. 

Alston  {a\  seems  to  ground  the  decisbn  on  that  circum-      ^'  ^^™* 

Stance.     He  says  afterwards  that,  'Mn  all  actions  against  ▼• 

Baevm. 

justices  and  constables,  no  more  is  requisite  than  proof 
of  their  acting  in  those  characters:"  but  that  cannot  be 
taken  as  extending  to  all  actions  dy  these  or  other 
oflBcers.     In  M^Gahey  v.  Alston  {b)  the  plea  answered 
by  the  evidence  of  acting  was  only  <^  that  the  plaintiff 
was  not  vestry-clerk."      In   Cannell  v.   Curtis  {c)  the 
plea  alleged  that  '^  the  plaintiff  had  not  been  appointed, 
and  was  not  assistant  overseer; ''  and  Tindal  C.  J.  held 
that  the  evidence  of  acting  was  sufficient  to  prove  the 
legality  of  an  appointment  which  had  been  signed  by 
the  magistrates ;  but  he  seems  to  have  been  of  opinion 
that,  if  the  plaintiff's  election  had  been  denied,  a  due 
election  must  have  been  proved.    If,  therefore,  the  pre- 
sent plaintiffs  had  been  endeavouring  to  recover  even 
personal  property  in  an  action  of  contract,  their  election 
to  be  churchwardens  and  overseers  might  have  been 
put  in  issue,  and  evidence  of  it  must  then  have  been 
given :  and  whatever  might  be  put  in  issue  in  an  action 
of  contract  must,  in  an  action  of  ejectment,  be  proved, 
though   not  expressly  questioned  by  plea.      Church- 
wardens and  overseers,  suing  in  respect  of  parish  lands, 
have  no  right  of  action,  except  in  virtue  of  their  parlia- 
mentary title,  and  cannot  recover  in  their  official  cha- 
racter witliout  shewing  it  in  their  declaration ;  fVard  v. 
Clarke  {d):  they  must,  in   like  manner,   be  bound  to 
gi%'e  strict  proof  of  it  at  nisi  prius ;  especially  when  they 

(a)  2  3/.  i  W,  209.  (6)  'J  M.  J-  W.  206. 

(e)  2  New  Co.  228.  (rf)  \2  2d.  i  W.  lAl. 
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VoUme  Fill,   proceod:  againat  a  peraixi  not  holding  under  ;tbeiii,irbiii 
1846 

J^K  dem.      Brawn  (a)  the  sheriff  took  a  lease  in  ^xecufeioQ ;  and.tlie 

V.  undersheriiT,  in  his   name,  assigned  the  leasehold  pie- 

mises  by  deed  Co  the  lessor  of  the  plaintiflL     Tbefe>tas 

np  evidence  of  an  appointment  aotpowertng  the  andeirh 

tJieriiT  to  execute  deeds   in   the  sheriff's  !  iiaaie;.tel 

4bboU  C.  J.  thought  that  the  acting  as  underjsheiiff  w«» 

sufficient  evidence  of  an   appointment^  and  ihat  the 

undersheriiT  must  be  presumed  to  have  bad  aathoiily 

to  execute  all  instruments  necessary  to  be  exeCuiediiir 

the  sheriff;  and,  on  motion  for  a  nonsuit,  after,  vcrdiil 

for  the   plaintiff,  the  Court  upheld  that  ruling.     The 

present  case  would  have  been  exactly  the^ume^  if'fhe 

churchwardens  and  overseers  had  leased  lo  ^,  and.ill 

had  been  lessor  of  the  plaintiff.]     Nothing  was  in  qaies^ 

tion  tbo^j  but  the  mere  fact  of  an  assigniiieot»- wUeb 

the  evidence  sufficiently  proved.  ^^PidtesonJ^  Thejieiflt 

was,. that  the  act  of  a  person  assigning  as  an  oflSoer  wait 

sufficient  as  against  a  third  party.]     Na  case  decided 

that  aperson  shall  entitle  himself  simply  by  his  ewn  aet« 

in  an  action  of  trespass  ta  goods  or. land-.         > 

Lord  Dknman  C.  J.  I  cannot  distinguisb  the  pfo^' 
sent  case  from  that  of  tlie  undersheriff's  a8aignee>:  or 
of  a  party,  taking  a  lease  from  the  parish  officer,  and 
becoming  plaintiff  in  an  ejectment.  In  the  case  just  re- 
ferred to,  the  acting  of  the  undersheriff  in  executing 
the  deed  was  held  to  prove  title ;  and  so,  I  think»  does 
the  acting  of  the  parish  officers  here*  The  authorities 
cited  in   1  Phillipps  on  Evidence^  432  (6),  place  the  rule 

(a)  5  B,  j-  Aid.  2-13.  (6)  9th  ed. 


:    '  IX.  vicTORiiiL  Id4d 

on  a  ground  much  beyond  the  supposed  doctrine  of  ad-  QueenU  Bench. 

missions ;  and  the  criminal  cases  on  the  subject  are  par-  . 

adilarly  stronirl    •  i>>«  d«n- 


Patteson  J. .  It  is  a  recognised  principle,  that  a  per- 
son acting  in  the  capacity  of  a  public  officer  is,  prima 
beiej  titken  to  be  s6»  The  &ct  does  doti  of  itself,  prbMe 
paf.  tide;  but  only  that  the  person  fiUs  the  office.:  Ko 
distinction :  has  be^n  shewfi,  as  to -this  point,  between 
ejectment  and  oth^r  actions*  In  a  case  before  my 
\m>^tr  Parkct  referred  to  at  the  bar  (a),  he  only  cx-« 
pressed  an' opinion. 

^ '  Williams  J.  The  distinction  between  cases,  such  as 
Badfbrd  v.  Mcintosh  (A),  wbefe  the  exercise  df  office  by 
a -plaintiff' has  been  recognized  by  the  defendant,  jshd 
tbos^  in  whioh-  it  is  sought  to  prove  a  person's  official 
ebaraeter  by  the  mere  act  of  the  person  himself,  might, 
if -available,  have  been  urged  in  Doe  dem.  James  ▼• 
Brmm{c)t  but  Mr.  Humfrey  has  not  shewn  that  any 
sUab  lifigal  distinction  exists.  Therd  the  act  of  the 
undersheriff  in  ex^uting  the  assignment  was  taken  to 
be  evidence  that  he  had  official  authority  to  do  so. 
Whether  it  niaintamed  the  plaintiff's  action  in  any  other 
Respect,  was  it  different  question :  the  only  point  de^ 
cided  wa^  that  it  established  the  act  of  assignment  {d). 

Rule  discharged. 

(a)  See  p.  1039,  note  (6),  ante.  (6)  S  T.  M.  632. 

(e)  S  B.^  AbL  243. 

(dl)  Only  three  Judgei  were  preient. 

END   OF   EASTER  VACATION. 

S  z  4 
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Barmi 
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The  following  case  was,  by  inadvertencey  not  reported 
in  its  proper  place. 

Cook  against  Peabce  and  Another. 

Held,  bj  the      g^ASE.    The  declaration  stated  that  plaintiff,  attfw 

Court  of  KJ     ^  ^,  ,..^.^1 

Qticen*t  Bench,  tiRie  of  the  making  8cc  ot  the  letters  patent^  and 

that  the  title  of       ^    _  ../.•.  «.  •        •■ 

m  pmtent  roust  of  the  Committing  of  the  grievances,  after  mentnoea, 

mSiy^M  t*he  was  the  trne  and  first  inventor  of  <<  certain  iropnif^ 

d^Hb!*^^  ments  in  carriages  ;*'  and  thereupon   the   Qoeen,  bj 

r^veiuion  •**  Md  '^^^^"  patent,  reciting  that  the  plaintiff  had,  by  petition 

that  the  pa-  i^  fjcr  Majcstv,  represented  **  that  he  had  invented 

icntisToidif  J       /»        r 

the  tiUe  is  so  improvements  in  carriages,"  and  was  the  first  and  true 

worded  as  to  inventor  thereof  &C.,  and  had  therefore  prayed  Her 

coroprisingrnot  Majesty's  letters  patent  &c,  gave  and  granted  to  plain- 

ti^u*Hn^".  ^'ff  licence  &c.  to  make,  use,  exercise  and  rend  bis 

ira"ro'venienu  ***^  invention  within  &C.,  with  a  proviso  avoiding  the 

not  contem-  patent  if  plaintiff  should  not  particularly  describe  the 

As  where  the  nature  of  the  invention  &c.  by  an  instrument  in  writing 

patent  was 

taken  out  «<  for  &C.9  and  causc  the  same  to  be  enrolled  &c.  within  six 
in  carriastes/*  calendar  months.  Averment  that  plaintiff  did  particiH 
teniion  wiis,  in  '^^^7  describe  &c.  and  enrol  &c. :  Yet  defendants,  wdl 
i?rovemcnT  in  knowing  &c.,  Within  the  term  mentioned  in  the  letters 
t^^^whVh"^  patent,  to  wit  on  &c^  without  plaintiff's  leave,  and 
were  used  only  against  his  will,  made  and  sold  a  carriage  wkh  a  shat- 

in  some  kinds 

uf  carriages.       ter  and  apparatus,  and  divers  to  wit  ten  carriage  heads 

Held  by  the  ° 

Court  of  Exchequer  Chamber,  reversing  the  above  judgment,  that,  where  the  title  is  not 
inconsistent  with  the  specification,  and  no  fraud  is  practised  on  the  Crown  or  the  sob> 
ject.  it  is  not  a  faUl  objection  that  the  title  is  so  general  as  to  be  caplMe  of  '<fOMpi<Mi%a 
different  invention  from  that  for  which  the  patent  is  claiflned:  That  the  Ufh  ^Ibr  Ul^ 
provements  in  carriages  **  might  be  taken  to  mean  improvements  in  soipe  kiiMis  of  caniagjQib 
and  did  not  necessarily  imply  any  untrue  asaertion,  though,  in  fact,  the  improvemeiits  ktn 
not  applicable  to  all  carriages:  and  that  tlie  patent  was  valid. 

By  the  same  Court :  Wliere  a  plea  offers  an  insufficieDt  defence,  and  ta  iraTeciedU  uid  a 
special  verdict  is  found,  affirming  the  allegations  of  the  plea,  and  referriog  to  tb«  Cooit 
whether  the  issue  should  be  found  for  the  plaintiff*  or  defendant,  the  Court  win  direct  a  fCN 
diet  for  the  plaintiff*  non  obstante  veredict^  and  not  a  verdict  for  the  plaintiff*  on  tbe  i»n 
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with  shutters  and  certain  apparatus^  &c.9  and  then  used   Quem^t  Bench. 
and  applied  the  same,  in  imitation  and  resemblance  of      L'°^^*J 
plaintiff"^  said  icMntion  &c.;  in 't>reReb  of  the  said         ^^^ 
letters  patent  &c. :  whereby  &e.  Pkabci. 

The  defendants  pleaded  several  pleas  (a),  of  which 
the  following  only  is  material  to  this  report. 

rPI^  ^.  Xl^t  the  in^riingient  ,ia  writipg  in  tjie  de- 
claipati99t^eotif>n(8d,  and  whereby  plaintiff  has  alleged 
t|iaj^jif^;4M  parlJcttlarly  describe  the  .nature  of  his  said 
i^ll^ifi^jPY!?oM<>Qr^wii^  And  is  in  the  words  and  figures 
f^^oyiifkgnyn^  Tb^  ple^  thep  set  out  the  qpecification, 
i|(^^p|ViAAf^.r^i^ng  ^1^^  the  Queen,  by  her  letters  pap- 
t^^)w^  ^iiVye?  rplaintiff  licance  &(v  that  he,^his  ezecu* 
^^^bf^fiiwl  419  others. should  maki^  use^  &c^  his  in* 
T^ntiaj^^,qf,,f^  Ii;oprov.em^ats  iq  carriages^"  proceeded: 
<$;J^  «iiUi9ei;M^a  relates  to  that  description  of  carriages 
yffhefi^f  ^b^  ajc^.  called  G^ai«»  shutters  are  used  to 
ckrs^4))ei9>;  au^  the  invmtlon  consisl;s,of  a  modeof  con- 
fitpjuGt^^^fid  applying  certain  apparatus  to  such  car^ 
i^ff^g^,Bff^.Qp'man  shutters  to  jTacilitatethe  working  and 
n^MW  f>^  ^^^  ahutl^ars.";  Th«  ^specification  then  went 
JMf)#f9We  pfNi^ticular.  ^jescription, explanatory  of  Awn" 
VB^ ^JvkA'^iW^^  annexed,  and  concluded  as  follows: 
^f94^9^^I(}iii(au)d  bive  it  understood  that  what  I  claim  as 
ths  ^Hvei^iQiFtfeQUreiid  under  the  present  letters  patent  is 
t^j9od0.of  combioiDg  the!  part^  as  herein  described, 
^UPdiftpplying  them  to  carriages  fpr  facilitating  the  moving 

^"'Yflj)  1.  Kol  Guilty.  2.  PlaihtiflTnot  the  true  and  Bret  invcnlor.  3.  Tbit 
tUpifMPpofi^  InirenMon  v^s  not,  at  Uie  time  of  making  the  patent,  a  new 
•iwSleaffbn,  ft«.  •  4.  Hut  plaiMiff  did  net,  by  an  instrument  in  writing 
li[ial''^cficrlbeVhe' nature  of  Tiis  invention.  5.  That  the  alleged  invention 
wat  not  an  .improvement  m  CBxn9>g/si^  nor  of  any  public  benefit  &c. 
Itf^Ltetlavi,'  Joining  iftue  on  pletBM'  I,  S  and  4*  To  plea  S,  that  tha 
M^efitrdl  Wat  ii^V  &^.  tsstie  tbereon«  Tp  plea  5,  that  the  invention  was 
a   usprovcmtnt  in  carriages^and  oS  public  benefit  &c.     Issue  thereon. 
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Volume  viiL  OT  working  of  German  shutters  by  sprmgs."  The  plea 
[1843^  then  continued :  "  And  the  defendants  fuitfaer  say  that, 
^^^  although  the  said  alleged  invention  in  the' deelaratioD 
Pkarcc  and  letters  patent  respectively  mentioned  is  fbereiB 
styled  and  described  as  *  improvements  in  carrii^es,'  yet 
the  said  invention  in  truth  and  in  fiict  is  not  an  invention 
oF  improvements  in  carriages  generally,  but  of  certain 
alleged  improvements  in  the  fiking  and  adapting  Ger^ 
man  shutters' in  those  carriages  only  in  which  Ger^uoi 
shutters  are  used^  and  that  <S^niMm  shutters  canndt  be 
used  in  divers  and  very  many  carriages,  to  wit  coaches, 
chariots,  and  other  covered -carriages  of  the  like  kind) 
And  so  the  defendants  say  that  the  title  of  the  said  in- 
vention is  too  krge  and  general,  and  by^  reason  thereof 
the  said  letters  patent  are  void  and  of  no  forces**  Veri- 
fication. 

Replication.  **  That  the  said  invention  was  and  is" 
an  invention  of  improvements  in  carriliges,  in  manner 
and  form  above  in  that  behalf  alleged."  Conclusion  to 
the  country.     Issue  thereon. 

On  the  trial,  before  Wighiman  i.j9Xt\iG  sittings  ia 
Middlesex  ader  Michaelmas  term,  1841,  the  jury  found, 
on  the  first  issue,  a  verdict  of  Guilty ;  and,  on  the  other 
issues  a  special  verdict,  which,  as  to  the  Sd,  Sd,  4th  and' 
5th  issues,  was  substantially  for  the  plaintiff  (a).  As  to 
the  6th  issue,  the  verdict  was  as  follows. 


(a)  The  verdict  oa  these  (mfier  the  6nduig  of  Guilty  on  the  1st  issue) 
was:  *'  And  as  to  the  said  issue  Sdly  above  joined  between  the  siid 
parties,  the  jurors  aforesaid  upon  their  oath  aforesaid  say :  That  the  use 
of  German  shutters  to  carriages,  folded  in  three  folds  in  the  manner  de» 
scribed  in  the  specification,  as  far  as  the  folding  was  concerned,  was  pob* 
lie  and  common  before  the  date  of  the  patent,  but  that  the  plaintiff  wai 
the  true  and  first  inventor  of  the  mode  of  combining  the  parti  as  describtd 
in  the  specification,  and  ^applying  them  to  carriages  for  ftcilitating  the 
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,.   "The  jurors"  &c.  "say:   That  the  said  invention   Qy^^n'n Bench, 

in  the  declai-atipn  and  letters  patent  respectively  men-  _r "-^ 

4ioned  is  jaot  an  invention  of  improvements  in  carriages  ^^^ 
geoerally,  but  of  certain  improvements  in  the  fixing  and  li'cABci. 
fidapting  German  shutters  in  those  carriages  only  in 
wl^ich  German  shutters  are  nsed,  and  that  (Sermon 
sji^utters  cannot  be  used  in  divers  and  very  many  car- 
riages, to  wit  coaches,  chariots  and  other  covered  car- 
riages of  the  like  kind.  But  whether  or  not,  upon  the 
whole  matter  aforesaid  "  &c.,  "  the  said  invention  in  the 
^aid  declaration  mentioned  was  and  is  an  invention  of  im- 
prpvements  in  carriages  in  manner  and  form  as  alleged 
in  the  said  issue  6thly  above  joined  between  the  par- 
ties," &c«  "  they  the  said  jurors  are  altogether  ignorant" 
'&C.  "  And,  if,  upon  the  whole  matter"  &c.:  the  usual 
conclusion,  finding,  alternatively,  according  to  the  opi« 
nion  of  the  Court  on  each  point. 
'   The   special   verdict   was  argued  in   the  Court  of 


moving  or  working  of  German  shutters  by  springs,  in  mtoner  and  form 
M  tbe  plaip^fT  hath.  al>ote  .in  that  bdialf  alleged.  And,  as  to  the 
issues  Srdly^  4thly  and  5thly  above  joined  between  the  said  parties,  the 
jd'rofs  **  &C.  **  say :  XSat  the  use  of  German  shutters  to  carriages  folded  in 
(btffe  Iblda  in  tiie^inan^r  described  in  the  specificaUon,  as  far  as  the  folding 
i^fooceined,  was  public  and  common  before  the  date  of  the  patent,  but 
that,  except  as  tQ  such  folding,  the  said  invention  in  the  said  letters  pa- 
tiftft  'i^As,  at  the  lime  of  the  making  of  the  said  letters  patent,  a  new 
invention  as  to  the  public  use  and  exercise  thereof,  in  manner  and 
form  as  the  plaintiff  hatli  within  in  that  behalf  alleged :  And  that  the 
plaintiff  did,  by  an  instrument  in  writing  under  bis  hand  and  seal,  parti- 
(^ilarly  ciescribe  tbe  nature  of  his  said  invention,  and  in  what  manner  tlie 
^ttte  was  to  be  performed,  so  as  to  enable  a  workman  of  ordinary  skill 
to'  barry'  tlie  invention  into  effect  and  apply  it  to  all  carriages  to  which  it  is 
ajjjplicabl^ :  And' that  tlie  said  invention  is  an  improvement  to  all  those 
catiriigte  to  wldch  it  is  applicable,  and  is  of  public  benefit  and  advantage ; 
b'th'ttieire  are  several  descriptions  of  carriages  to  Which  it  is  not  appli- 
ciibYe,  such  as  coiicbes  and  chariots.    And,  as  to  the  issue  6thly  **  &c. 
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Qaeen's  Bench,  in  Hilary  term  (NcvemberlSih)  1848  {a\ 
by  Sir  F.  Pollock^  Attoroey  General,  Tor  the  plaintiff, 
and  Efie  for  the  defendants.  The  arguments  will  be 
sufficiently  collected  from  the  judgment  of  the  Cooits 
and  from  the  arguments,  by  the  same  counsel,  in  the 
Exchequer  Chamber,  post,  pp.  1055,  &c 

Cur.  adv.  vdL 


Lord  Denman  C.  J.,  in  Hilary  vacation  (February  2i) 
1843,  delivered  the  judgment  of  the  Court. 

This  is .  an  action  for  the  infringement  of  a  patent, 
and  that  patent  is  in  the  declaration  averred,  and  in  the 
specification  described,  to  have  been  obtained  for  an  in- 
vention of  "  improvements  in  carriages."  (His  Lord- 
ship then  stated  the  pleadings  and  verdict,  and  pro- 
ceeded as  follows). 

It  appears,  therefore,  that  in  this  case  there  is  no 
objection  to  the  sufficiency  of  the  specification,  the 
special  verdict  finding  that  it  describes  the  invention 
with  sufficient  certainty  and  precision,  and  also  that  the 
said  invention  is  of  public  utility.  The  objection  here 
is  to  the  vagueness  and  generality  of  the  title  of  the 
patent,  or,  in  other  words,  of  the  description  of  the  thing 
for  which  the  patent  has  been  obtained.  And  certainly 
there  is  nothing  to  disclose  or  even  to  point  at  the  par- 
ticular improvement  for  which,  as  we  learn  from  the 
specification,  the  patent  was  really  obtained.  The  words 
'^  improvements  in  carriages''  may  mean  improvements 
in  the  whole  structure,  or  in  the  body,  or  the  wheels,  or 
the  springs,  or  any  other  part ;  patents  having  in  fact 
been  obtained  for  the  improvement  of  detached  parts. 
There  is  nothing  to  shew  that  "  the  fixing  end  adapt- 


(a)  Before  Lord  Denman  C.  J.,  irUUams,  Coleridge  and  Jfi^httnan  Jfc 
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Ing  of  Gatnan  shutters"  (or   in  whatever  language   0«««e»'« *««*. 

the  invention  ougiit  to  be  described)  was  meant,  rather  

than  some  improvement  to  some  of  the  parts  of  a  car-         ^* 
riage  before  enumerated.     It  is  little  less  general,  if  at       P«a»c«. 
all,  than  would  be  a  patent  obtained  for  *^  improve- 
ments in  manufactures,"  the  invention  really  being  a 
new  machine  for  improving  the  spinning  of  cotton. 

And  the  question  is,  whether  this  vagueness  and 
uncertainty  does  or  does  not  vitiate  the  patent.  Now, 
in  the  case  of  Lord  Cochrane  v.  Smethurst  (a),  the  patent 
was  taken  out  for  ^'  an  improved  method  of  lighting 
cities,  towns,  and  villages,"  thus  leaving  the  precise 
method  by  which  the  improvement  was  to  be  effected 
in  perfect  obscurity.  It  might  have  been  by  flambeaus 
—  it  might  have  been  by  candles  —  it  might  also  have 
been  (and,  if  our  experience  and  knowledge  were  in 
such  a  case  admissible,  it  much  more  probably  was)  by 
some  new  species  of  lamp,  or  some  improvement  upon 
an  old  one.  The  learned  Judge  who  tried  that  case  was 
of  opinion  that  the  patent  could  not  be  sustained,  and 
founded  that  opinion  upon  its  too  great  generality. 
"  The  plaintiff"  (as  Le  Blanc  J.  is  reported  to  have 
expressed  himself)  *^  has  obtained  his  patent  not  for  an 
improved  street  lamp,  but  for  an  improved  method  of 
lighting  cities,  towns,  and  villages ;  but  from  the  speci- 
fication it  appears,  that  the  invention  consists  in  the 
improvement  of  an  old  street  lamp,  by  a  new  combina- 
tion of  parts  known  before.  The  patent,  therefore,  is 
too  general  in  its  terms ;  it  should  have  been  obtained 
for  an  improved  street-lamp,  and  not  for  an  improved 
mode  of  lighting  cities,  towns,  and  villages." 

The  principle  of  Lord  Cochrane  v.  Smethurst  {a)  is  of 

(o)  1  Siark,  N.  P.  C.  205. 
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Volume  vuh    great  importance,  because  it  secures  to  the  puUic  the 

L__   benefit  of  the  discovery  for  which  the  patent  is  taken 

oat.  If  it  were  enough  to  state  some  improvement  in  a 
particular  subject  in  the  title  of  the  kttet*s  patent,  and 
the  patentee  were  at  liberty  in  his  specification  to  obuud 
a  monopoly  in  the  use  of  any  thing  falling  under  that 
general  description,  be  might  employ  the  whole  ^ 
months  in  making  a  discovery  unknown  to  him  when  he 
obtamed  the  patent.  His  title  might  even  d^firive  a 
person,  who  should  within  the  six  months  have  mAdte 
an  original  invention,  of  the  right  to  use  his  owti  inveih- 
tion,  although  the  patentee  had  not  actually  made  it^ 
and  took  out  his  patent  without  even  suspecting  that  it 
could  be  made,  and  merely  on  a  general  speculation 
that  he  or  some  other  person  might  possibly  put  h 
some  improvement. 

We  are  unable  to  distinguish  that  case  from  tb6 
present,  or  to  discover  any  reason  why,  if  the  patent  in 
that  case  was  vitiated  by  being  "  too  general  in  its 
terms,'*  this  patent  can  be  sustained,  there  being  the 
same  generality  and  want  of  description  or  even  allusioQ 
to  that  improvement  in  German  shutters  (in  coromob 
use  before)  which,  as  we  learn  from  the  specification^ 
was  reaily  the  invention  for  which  the  patent  was  ob-i 
tained.  It  is  trne  that  the  case  referred  to  is  a  Nisi 
prius  decision ;  but  it  has  been  quoted  before  the  ai^^ 
ment  in  the  present  case,  and,  so  far  as  we  are  aware^ 
without  its  authority  having  been  questioned !  and  it 
was  observable  that  the  learned  counsel  for  the  plainuS* 
did  not  take  that  course,  but  relied  upon  an  alleged 
distinction  between  the  two  cases  for  the  purpose  of 
getting  rid  of  its  effect. 

From  this,  therefore,  it  would  seem   to   follow   that 


,    :iVhyjCTPRiMi  i05i 

there  is,  to  a  certain  extent,  a  refiieinblance  between  tbei  Queerft  Bemek. 

ri843  7 
tftl^  and  the  speciBcation  of  a  patent,  in  this,  that  the      *-         '-* 

fpnner  must,  though  not  with  the  same  degree  of  parti'  ^^^ 
CQJlarity  and  minuteness  of  detail,  describe  the  nature  o£  Pjcahoc* 
the  invention  for  which  such  patent  is  obtained.  We 
find,  in  the  case  of  BcvUl  v.  Moore  {a)^  the  following  dis- 
tioctipo  pointed  out«  Where  a  person  obtains  a  patent 
fqH  a.n^cbine,  consisting  of  an  entirely  new  combipa-. 
tion  of  parts,  though  all  the  parts  may  have  been  used 
se|)amtely  in  former  machines,  .the  specificapon  is  cor- 
rect io  setting  out  the  whole  as  the  inventio|i  of  the  pa- 
tentee }  but  if  a  combination  of  a  certain  number  of 
those  parts  have  previously  existed^  up  to  a  certain  point,, 
io  .firmer  machines,  the  patentee  merely  adding  other 
C9fnbinations,  the  specification  in  such  case  should  only 
state  such  improvements;  though  the  effect  produced 
be  different  throughout.  The  above  abstract  .gives  in 
the  main  a  fair  representation  of  the  import  of  the  case,, 
and  more  especially  of  what  fell  from  the  Chief  Justice : 
the  facts,  however,  were  as  follows.  The  patent  was, 
**  for  mmac/iine  for  the  manufacture  of  bobbin  lace,  or 
twist  net,''  &c.  A  part  of  the  machine  existed  before, 
tl^e  patentee  haying  by  a  new  contrivance  made  an  im- 
provement or  addition  thereto.  The  objection  made 
at  >he  trial  WQS  that  *^the  specification,  ought  to  have 
ppioted.,out  that  qnfy,  and  the  patent  ought  to  have 
b^n  for  an  improvemenf  onfy ;  whereas  the  specification 
stated,  and  the  patentee  claimed^  the  whole  machine  as 
his  invention.  .  The  patent  was  hield  to  be  void.  It  is 
true  that  the  Chief  Justice,  at  the  conclusion  of  it,  seems 
to  make  his  judgment  depend  upon  the  specification 

(a)  2  Monk.  21 1.     See  p,  212. 


1062 


Q.B.  [BtLARY  VACATION, 


Cook 

V. 
PXAECX. 


Voiiime  VIIL  containing  more  than  the  patentee  had  invented  Bat  in 
the  earlier  part  he  thus  states  the  question  :  "  In  order 
to  try  whether  it  be,  or  be  not,  a  new  machine  through- 
out, we  roust  consider  what  the  patent  purposes  ^  (par- 
ports)  *^  to  give  to  the  patentee,  and  what  privileges  he 
would  possess  under  the  patent."  He  then  proceeds  to 
shew  that  the  patent  gives  more  than  he  is  entitled  to, 
or  in  other  words  is  too  large  and  general ;  the  very  ob- 
jection stated  by  Le  Blanc  J.  in  the  case  above  referred 
to.  And,  with  deference,  that  does  seem  to  be  the 
true  objection ;  because  the  specification  may  have  been 
(for  any  thing  that  appears  in  that  case«  was)  wholly 
unobjectionable  as  to  an  invention  thereby  described, 
but  not  the  invention  for  which  the  patent  was  obtained, 
which  claimed  too  much.  The  specification  was  not  the 
less  intelligible  because  a  part  of  it  described  what  had 
been  in  use  before.  The  fault  was  in  the  patent.  The 
other  two  Judges  put  the  case  expressly  upon  this 
ground ;  Mr.  Justice  Dallas  comparing  it  to  the  case 
of  a  patent  taken  out  for  the  improvement  of  a  waich^ 
the  improvement  being  of  a  part  only,  and  Mr.  Justice 
Park  quoting  as  in  point  Rex  v.  Else  (a),  wherein,  os 
he  states,  *^  Mr.  Justice  Duller  held  that  the  patent 
must  not  be  more  extensive  than  the  invention;  and 
therefore  that,  if  the  invention  consisted  of  an  addition 
or  improvement  only,  a  patent  for  the  whole  machine 
was  void."  Mr.  Justice  Park  refers  to  Bidler^s  Nisi 
prius,  p.  76 :  and  there  the  passage  just  quoted  is  to  be 
found;  and  the  authorities  in  support  of  it  are  thus 
given  :  **  Per  Lord  Mansfield  in  different  cases,  and  by 
BuUer  J.  in  T/ie  King  v.  Else,  sittings  at  Westminster 
after  3f.  1785." 


(a)  BulL  N,  F.  76.  11  East,  109,  note  (a). 
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The  particulars  of  the  latter  cose  are  £;iven  in  a  note    QueerCt  Benciu 
to  Harmar  v.  Plcyne{a).     The  patent  was  for  a  new       ^         '"^ 
invented  manufacture  of  French  lace,  otherwise  ground  ^^^ 

lace.  The  specification  went  generally  to  the  invention  P^arcb, 
of  mixing  silk  and  cotton  thread  upon  the  frame*  For 
the  prosecution  it  was  shewn  that,  prior  to  the  patent, 
silk  and  cotton  thread  had  been  used  together  and 
intermixed  upon  the  same  frame*  Per  BuUer  J.  "  The 
patent  claims  the  exclusive  liberty  of  making  lace  com- 
posed of  silk  and  cotton  thread  mixed ;  not  of  any 
particular  mode  of  mixing  it :  and  therefore,  as  it  has 
been  clearly  proved  and  admitted  that  silk  and  cotton 
thread  were  before  mixed  on  the  same  frame  for  lace  in 
some  mode  or  other,  the  patent  is  clearly  void." 

in  the  case  of  Hill  v.  Thompson  (b)  we  find  the  law 
thus  laid  down  by  Lord  Eldon :  "  If  there  be  a  patent 
both  for  a  machine,  and  for  an  improvement  in  the  use 
of  it,  and  it  cannot  be  suppoi*ted  for  the  machine,  al- 
though it  might  for  the  improvement  merely,  it  is  good 
for  nothing  altogether,  on  account  of  its  attempting  to 
cover  too  much." 

Lastly,  upon  the  subject  of  the  title,  what  its  form 
ought  to  be,  and  for  what  the  patent  should  appear  to 
be  taken  out,  the  substance  of  the  decision  in  Jessop^s 
Caii{c)  (to  which  it  is  presumed  Dallas  J.  referred, 
wkbout  naming  it,  as  has  been  above  mentioned)  is 
thus  given  by  Mr.  Justice  Btdler  in  his  judgment  in  the 
ofse  of  BotiUon  v.  Bull  (d).  "  In  Jessop^s  Case^  as  quoted 
by  my  brother  Adaivj  the  patent  was  held  to  be  void, 
because  it  ^tended  to  the  whole  watch,  and  the  in- 
vehtibn  was  of  a  particular  movement  only." 

(a)  n  East,  101.  109,  note(c).  (6)  S  Meriv.  622.  629. 

(c)  Cited  2  H.  Bl.  476.  4S9.  (d)  %  EU  Bk  463. 489. 

VOL.  VIII.  N.  S.  4  A 
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VtMmM  nil.        We  think,  therefore,  that,  in   conformity  to  these 

principles,  and  in   the  absence  of  any  countervailing 

•   ^^         authority,  the  finding  of  the  jury  upon  the  sixth  issue 

Pkarcs.       jg  jn  effect  a  finding  for  the  defendants,  and  that,  upon 

that  issue,  there  must  be  judgment  for  them  accordingly. 

Judgment  for  defendants. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Cook  against  Pearce  and  Another. 
Formtrgintl       TUDGMENT  being  entered  for  the  defendants  on 

note,  see  •# 

p.  1044,  ant^  the  6th  issue,  and  for  the  plaintifF  on  the  rest,  the 

plaintiff  brought  error  in  the  Exchequer  Chamber. 
The  errors  specially  assigned  were:  That  the  6di  plea  is 
not  sufficient  in  law  to  bar  the  plaintiff  &c.,  and  there- 
fore judgment  thereon  ought  to  be  given  for  him  notwith- 
standing the  verdict  &c.  That,  upon  and  by  the  ver- 
dict &c.,  found  &c  in  manner  and  form  aforesaid  as  lo 
the  6th  issue,  the  said  invention  was  and  is  by  the  law 
of  the  land  an  invention  of  improvements  in  carriages 
in  manner  and  form  in  that  behalf  by  the  plaintiff  al- 
leged, and  therefore  the  judgment  upon  the  whole  record 
as  to  the  6th  issue  so  joined  &c.  should  be  given  for  the 
plaintiff  upon  and  as  to  the  said  6th  issue.  And  that, 
upon  the  matters  found  by  the  jurors  as  aforesaid, 
"  they,  the  jurors  aforesaid,  by  the  law  of  the  land  do 
say  that  the  said  invention  was  and  is  an  invention  of 
improvements  in  carriages  in  manner  and  form  in  the 
letters  patent  and  by  the  plaintiff  in  that  behalf  meo- 


Cook 
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tioned :  and  that  the  verdict  and  finding  of  the  said    Q«««'«  Benek. 

jurors  on  the  said  6th  issue  should  be  given  and  entered  — L« L. 

for  the  said  plaintiff  William  Cook  in  form  following, 
that  is  to  say,  that  the  said  invention  was  and  is  an 
invention  of  improvements  in  carriages,  in  manner  and 
form  in  that  behalf  by  the  plaintiff  above  allied." 

Joinder  in  error. 

The  writ  of  error  was  argued  in  the  Exchequer 
Chamber  in  Michaelmas  vacation  (November  27th) 
1843  (a). 

Sir  F.  Pollock,  Attorney  General,  for  the  plaintiff.  The 
real  question  is,  whether  a  patent  is  void  which  professes 
to  be  for  improvements  in  a  class  of  things  bearing  a 
common  name,  if  it  be  not  an  improvement  in  every 
thing  of  that  name.  But  the  title  need  not  shew  what 
particular  class  the  patent  is  applied  to,  if  it  is  fairly 
applicable  to  one.  The  strictness  contended  for  on  the 
other  side  would  repeal  a  large  proportion  of  the  pa- 
tents which  have  been  granted  (&)•  And  there  is  no 
ground  given  for  it  by  the  Statute  of  Monopolies,  21 
Jd.  1.  c.  S.  No  one  is  misled  by  such  a  title  as  this. 
If,  indeed,  it  were  taken  for  the  purpose  of  fraud,  there 
would  be  a  specific  ground  of  objection,  that  the  Crown 
was  deceived  in  the  grant  The  title  here,  so  far  as  it 
denotes  the  improvement  itself,  is  precise  enough.     In 

(a)  Before  Tindal  C.  J.,  Coltman,  Ertkme  and  Maule  Js.,  and  Parke, 
AUenon^  Gumey  and  Rci^  Bs. 

(6)  The  Attorney  General  here  read  the  titles  of  a  great  number  of 
patents  (which  he  said  he  had  had  compared  with  the  enrolments),  from  a 
work  by  A,  Pritehard,  published  in  1841»  purporting  to  gife  a  list  of  the 
patents  obtained-  down  to  the  end  of  1840.  In  the  argument  in  B.  17. » 
be  mentioned  Saundert  t.  Jston,  (3  B,  ^  JtL  881.),  as  a  case  where  the 
objection,  as  represented  by  him,  might  hate  been  taken,  if  deemed  avail- 
able. 

4  A  2 


1056 


EXCH.    [HILARY  VACATION, 


Foiume  VIIL    Sturz  V.  De  La  Rue  {a)  the  patent  purported  to  be  "  for 


[1844.] 
Cook 
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certain  improvements  in  copper  and  other  plate  print- 
ing;'' and  the  invention  appeared  by  the  specification  to 
consist  in  an  improved  mode  of  glazing  the  paper,  a  par- 
ticular method  of  polishing  the  surface,  and  the  use  of  a 
cast  iron  press-board.  It  was  objected  that  the  title  did 
not  agree  with  the  specification,  or  describe  the  inven- 
tion truly.  Lord  Lyndhurst  C.  said,:  "  The  descrip- 
tion in  the  patent  must  unquestionably  give  some  idea, 
and,  so  far  as  it  goes,  a  true  idea  of  the  alleged  inven- 
tion, though  the  specification  may  be  brought  in  aid  to 
explain  it.  The  title  in  this  patent  is  for  ^certain 
improvements  in  copper  and  other  plate  printing.* 
Copper-plate  printing  consists  of  processes  involving  a 
great  variety  of  circumstances : "  (his  Lordship  then 
enumerated  them).  "An  improvement  in  anyone  of 
those  circumstances"  "may  truly  be  called  an  improve- 
ment in  copper-plate  printing."  The  invention  there 
was  not  applicable  to  large  prints  (6).  In  Fisher  v.  Dc* 
is)icJc  {c\  tried  before  Coltman  J.,  the  patent  was  for 
improvements  in  machinery  for  making  bobbin  net  lace. 
Sir  J.  Campbell^  for  the  defendant,  objected  that  the 
title  misdescribed  the  subject  matter,  the  invention 
being  only  for  making  a  spot  during  a  particular  part  of 
the  process,  and  being  useless  where  that  addition  was 
not  wanted :  and  he  said  the  title  should  have  been 
"  for  a  mode  of  making  spots  in  bobbin  net  lace."  But 
the  learned  Judge  said :  "  Is  the  invention  applicable 


(a)  5  RuiS.  S22.  (6)  See  p.  1060,  post 

(c)  Not  reported  on  tliis  point  Reported  as  to  notice  of  objection, 
4  New  Ca.  706.  The  statements  above  are  those  made  in  the  present 
argument  by  Sir  F,  Pollock,  who  menlioned  that  be  and  Sir  T.  Wilde  nnrc 
counsel  for  the  plaintiff! 


VII.  VICTORIA.]  1057 

to  any  thing  but  the  making  of  bobbin  net  lace,  and  is  Oti«^'«  Bench. 
not  it  an  improvement?"  and  he  overruled  the  objec-  ^  '-^ 
tion :  and  on  motion  for  a  new  trial  the  Court  of  Com-  ^^*  * 
mon  Pleas  refused  to  grant  a  rule  nisi,  on  account  of  this  P«aec«. 
ruling,  Tindal  C.  J.  observing  that  it  could  not,  without 
great  refinement,  be  said  that  the  invention  was  not  an 
improvement  in  the  manufacture  of  bobbin  net  lace.  In 
the  argument  of  Sturz  v.  De  La  Rue  (a).  Lord  Cochrane 
V.  Smethtirst  (b)  and  Rex  v.  Wheeler  {c)  were  cited  as 
shewing  that  the  patent  was  void.  But  in  Lord  Coch* 
rane  v.  Smethtirst  (b)  the  objection  applied  to  the  patent 
itself.  Le  Blanc  J.  said  {d) :  *^  Under  the  general  terms 
of  the  patent,  must  it  not  be  taken  with  reference  to  the 
specification ;  and  if  the  specification  is  too  large,  is 
not  the  patent  so  too?"  He  observed  also :  *^  It  is  in 
substance  a  patent  for  an  improvement  in  street  lamps, 
and  should  have  been  so  taken."  But  that  title,  ac- 
cording to  the  objection  now  made,  would  have  been 
bad.  lAlderson  B.  It  was  a  material  objection  in  that 
case  that  the  specification  comprehended  much  more 
than  the  patent  purported  to  be  taken  for,  and  ex- 
tended even  to  the  lighting  of  churches  and  theatres.] 
In  Rex  V.  Wheeler  {c)  a  patent,  stated  to  be  for  **a 
new  or  improved  method  of  drying  and  preparing 
malt,"  was  held  to  be  insufiiciently  entitled;  but  that 
was  because  the  patentee  had  not  by  the  specification 
*<  shewn  himself  to  be  the  inventor  of  any  method  of 
drying  or  preparing "  malt.  Buller  J.,  in  Boulton  v. 
Bull{e)i   stated  it  as  the  generally  received   opinion, 

(a)  5  Ruu.  SS2. 

(6)  1  StarL  N.  P.  C.  205.  j  S,  C.  Godson  on  Patents,  104.  note  (A), 
(c)  2  B.  ^  Aid.  345.  (d)  Godson  on  Patents,  105.  note  (/<). 

(0  S  H.  BL  489.   ^ 
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Foiumg  nil.  since  the  decision  in  Morris  v.  Branson  (a\  "  that  a 
patent  for  an  addition  is  good."  "  But  then,"  he  added, 
Y^  ^  ^^  it  must  be  for  the  addition  only,  and  not  for  the  old 
^^*^^  machine  too.  In  Jessoffs  Case**  {b\  **  the  patent  was 
held  to  be  void  because  it  extended  to  the  whole  watdi, 
and  the  invention  was  of  a  particular  movement  only, 
But  it  does  not  appear  from  the  language  in  which  that 
case  is  mentioned  that  the  fault  was  in  nothing  but  the 
title.  [Alderson  B.  The  patent  and  specification  together 
may  have  raised  a  claim  as  to  the  whole  watch*  The 
allusion  to  the  case  by  Dallas  J.  in  Bovill  v.  Moore  {c) 
seems  to  agree  with  this  view  of  the  subject]  If  the 
patent  be  for  an  improvement  in  making  watches,  and 
tlie  specification  describes,  not  only  the  movement  in 
which  the  invention  consists,  but  other  parts  of  the 
watch,  the  patent  must  fail ;  but  that  is  not  the  present 
case.  That  case  would  have  resembled  this  if  the 
patent  had  been  for  an  improvement  in  watches,  and 
the  specification  had  shewn  that  the  invention  consisted 
in  an  improvement  applicable  to  some  kinds  of  watches 
but  not  to  all.  Grose  J.  says,  in  Homblawer  v.  Aw^ 
Ion  (£?),  "  I  consider  the  patent  and  specification  so 
connected  together  as  to  make  a  part  of  each  other; 
and  that  to  learn  what  the  patent  is,  I  may  read  the 
specification  and  consider  it  as  incorporated  in  the  pa- 
tent." [_Gurney  B.  The  objection  here  is  that,  on  re- 
ference to  the  specification,  the  improvement  appears 
to  be  in  a  part  which  is  essential  to  some  carriages  only, 
not  to  all.]  Perhaps  no  part  of  a  carriage  can  be  men- 
tioned which  is  common  to  all.     Even  wheels  are  use- 

(a)  In  1776 :  cited  in  B&ulton  ▼.  BuUj  2  H,  BL  489. 

(6)  Cited  8  H,  JBL  476.  489. 

(c)  QMarth.  211.  214.  (d)  B  T.  IL  95.  102. 
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less  to  sledges.     The  only  safe  rule  isi  that  the  title  <H*«»'i  Bench. 
is  good  if  the  patentee  fairly  calls  attention  by  it  to  ______ 

the  class  of  objects  to  which  his  improvement  applies,         ^^ 
and  shews  no  intention   to  mislead;  the  existence  of      P«A«a. 
which  intention  is  a  question  for  the  jury*     The  6th 
plea  here  should  have  alleged  a  design  to  mislead. 

Erle^  contra.  The  title  itself  ought  to  contain  a  suffi- 
cient description,  independently  of  the  speci&cation, 
which  may  not  be  enrolled  for  six  months  .after  the 
patent  is  granted.  [Sir  JF*.  Pollock^  Attorney  General.  A 
patent  is  never  granted  now  without  a  skeleton  specifica- 
tion.] Any  vagueness  as  to  the  subject  matter  is  a  gi-eat 
practical  evil.  It  often  happens  that  several  persons  at 
the  same  time  are  on  the  point  of  accomplishing  an  in- 
vention ;  and  this  generality  in  the  title  would  enable 
one  to  exclude  the  others  from  a  patent  before  he  him- 
self was  properly  entitled  to  claim  it.  Here  the  pa- 
tentee has  evidently  intended  to  draw  off  attention  from 
the  real  subject  matter  of  his  claim,  which  is  not  an 
improvement  in  any  thing  essential  to  a  carriage,  but 
merely  a  mechanical  help  to  the  opening  and  closing 
of  German  shutters.  The  list  of  titles  given  in  Mr. 
Webstei^s  Treatise  {a)  contains,  among  those  which  have 
been  deemed  good,  none  so  vague  as  that  in  question. 
[^Maule  J.  You  say  that  the  description  ought  to  be  suffi- 
ciently certain,  not  for  all  persons,  but  for  persons  in  the 
pai'ticular  line  of  business.]  For  all  who  are  interested. 
iMaule  J.  Then  is  not  it  a  matter  of  fact,  to  be  alleged 
and   proved,  that  the  description  was  not  particular 


(a)  Law  and  Practice  of  UUert  Ptiieni  fat  InuenHmu,  1841.    Sm 
p.  45,  not*  (e)L 
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Foiume  Vlll    enough  for  such  persons  ?]    The  Judge  appears  to  hare 

!:__ decided  this  point  in  Lord  Cochrane  v.  Smethurst  (a). 

^^^^  [Tindal  C.J.  If  any  thing  depends  here  on  connect- 
Fkakci.  ing  the  title  with  the  specification,  this  verdict  is  in- 
sufficient; for  it  does  not  find  that  the  specificatioo 
mentioned  in  the  6th  plea  existed.  Aldervm  B.  llie 
question  on  this  record  comes  to  the  mere  point  of  law 
as  to  the  title,  whether  '^  improvements  in  carriages" 
may  be  construed,  improvements  in  all  carriages. 
Parke  B.  It  being  found  that,  in  fact,  the  invention  is 
not  an  improvement  in  all  carriages.]  As  to  the  cases 
cited  on  the  other  side :  Sturz  y.  De  La  Rue  (b)  is  coo- 
sistent  with  the  argument  for  the  defendants.  The  in- 
vention was  applicable,  in  a  certain  particular,  to  copper 
and  other  plate  printing  generally.  The  fact,  now  stated 
on  the  other  side,  that  it  was  not  available  for  large 
prints,  does  not  appear  to  have  been  brought  to  the  Lord 
Chancellor's  notice.  Rex  v.  Wheeler  (r)  is,  in  principle, 
the  same  with  this  case.  ^Parke  B.  Abbott  C.  J.  there 
seems  to  have  read  the  words  "  preparing  malt,"  as  if 
they  meant  making  the  malt  from  barley.  But,  whether 
he  was  right  in  this  or  not,  the  law  laid  down  clearly 
was  that  the  title  did  not  describe  the  invention  as  it  was 
subsequently  explained  by  the  specification  (d).  Alder* 
son  B.    The  law  is  plain  enough,  though  it  is  not  so 


(a)  1  Stark.  N.  P.  C,  205. 

(6)  2  Hust,  322.  (c)  ^  B.  ^  Aid.  S45. 

{d)  **  It  is  held  that  there  must  be  an  agreement  between  the  title  givea 
to  the  invention  in  the  patent^  and  the  description  of  it  in  the  specifica- 
tion ;  in  other  words,  the  language  of  the  patent  may  be  ei  plained  and 
reduced  to  a  certainty  by  the  sjiecification,  but  the  patent  must  not  repre* 
sent  the  party  to  be  the  inventor  of  one  thing,  and  the  ^>ecificatic«n  shew 
him  to  be  the  inventor  of  another.**  Epitome  of  the  Low  relating  to  A- 
lefOt  Sec,  by  /.  W,  Smith,  p.  19.  sect  7. 
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clear   whelher  the   fact  was  rightly  understood.]     In    Qveen'M  Bench. 

Fisher  v.  Dcwic/c  {a)  the  title  was  not  open  to  the  objec- 

tion  now  taken:    the  invention  was  in  reality  an  im-         ^^^^ 

provement  on  the  ordinary  machinery  for  making  bobbin       Piahci. 

net  lace.     Lord  Cochrane  v.  Smethurst{b)  is  in  point. 

The  invention   there  was  an  improvement  upon   one 

mode  of  lighting  cities,  towns   and   villages ;  yet  the 

patent  was  held  too  general  in  its  terms,  and  therefore 

void.     Jessop^s  Case  (r),  as  cited  in  2  //.  BL,  is  an  au« 

thority  for  the  defendants  {d). 

Sir  F.  PoUockf  Attorney  General,  in  reply.  If  the 
words  "  improvements  in  carriages "  mean  improve- 
ments in  some  carriages,  Sturz  v.  De  La  Rue  {e)  is  a 
decisive  authority  for  the  plaintiff.  And  the  words 
must  be  so  understood :  a  patentee  does  not  profess  to 
be  acquainted  with  every  article  of  a  class  which  he 
refers  to.  What  is  a  reasonably  precise  description, 
considering  the  subject  matter,  is  a  question  of  fact  in 
each  case.  In  Lord  Cochrane  v.  Smethurst  {b)  there  was 
reason  to  suspect  that  the  object  was  concealment. 

Cia\  adv.  vuli. 

(o)  Ante,  p.  1056.  (6)  1  Stark,  X.  P.  C.  205. 

(c)  Cited  in  Boulton  v.  Bull,  2  H*  BL  476.  489. 

(d)  Tlie  following  cases  were  also  mentioned,  on  behalf  of  the  de- 
fendants, on  this  and  the  former  argument,  as  shewing  tlie  degree  of 
accuracy  required  where  a  patent  is  taken  for  something  new,  combined 
with  that  which  has  already  been  in  use.  Bovill  v.  Moore,  3  Marsh.  211; 
Bex  T.  Metcalf,  2  Stark.  N,  P.  C  249 ;  Bex  v.  £ise,  Dav,  Pat.  Ca.  144 
(which  is,  nearly  verbatim,  the  same  with  S,  C.  11  Eeist,  109  note  (c).) ; 
Manton  v.  Parker,  Dav.  Pat,  Ca.  327  ;  Minter  v.  Moiver,  G  A,  ^  E.  735 ; 
and  Brunton  v.  Hawkes,  4  B.  j*  jlld.  541  ;  in  which  cases  objections  were 
taken  and  prevailed :  and  HomMower  t.  Bovlton,  8  T.  JR.  95,  where  the 
description  in  the  patent,  compared  with  the  specification,  was  held  rca« 
sonably  certain. 

(#)  5  Buu.  382. 
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Volume  FIJI,        TiNDAL  C  J.,  in  Hilary  vacation  (February  Isl),  1844, 
*•  delivered  the  judgment  of  the  Court. 

^^  This  was  an  action  on  the  case  against  the  defeod- 

PsAEcs.  2lx\{s  for  the  infringement  of  a  patent  taken  out  by  the 
plaintiff  for  ** improvements  in  carriages:''  and  the 
question  raised  before  the  Court  beloiv,  and  also  io 
the  argument  before  us  in  the  Court  of  Error,  arises 
upon  and  was  confined  to  the  issue  raised  on  the  6th 
plea,  and  the  special  verdict  found  thereon.  The  6th 
plea,  after  setting  out  the  specification  f'n  hoc  verba, 
averred  ^^  that,  although  the  said  alleged  invention  in 
the  declaration  and  letters  patent  respectively  mentioned 
b  therein  styled  and  described  as  *  improvements  in 
carriages,'  yet  the  said  invention  in  truth  and  in  fact  is 
not  an  invention  of  improvements  in  carriages  gene- 
rally, but  of  certain  alleged  improvements  in  the  fixing 
and  adapting  German  shutters  in  those  carriages  only  in 
which  German  shutters  are  used;  and  that  German 
shutters  cannot  be  used  in  divers  and  very  many  car- 
riages, to  wit  coaches,  chariots,  and  other  covered 
carriages  of  the  like  kind  :  and  so  the  defendants  say 
that  the  title  of  the  said  invention  is  too  large  and 
general,  and  by  reason  thereof  the  said  letters  patent 
are  void  and  of  no  force."  The  plaintiff  replied  to 
this  6tli  plea  that  the  invention  was  an  improvement 
in  carriages ;  upon  which  the  issue  was  raised.  At  the 
trial,  the  jury  found  upon  this  issue  that  the  invention 
'^  is  not  an  invention  of  improvements  in  carriages  gene- 
rally, but  of  certain  improvements  in  the  fixing  and 
adapting  German  shutters  in  those  carriages  only  in 
which  German  shutters  are  used  " ;  the  finding  being  in 
the  precise  terms  used  in  the  6th  plea :  and  the  question 
before  the  Court  below  was  whether  the  letters  patent, 
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by  reason  of  the  title  of  the  invention  beincr  too  large  Queen's  Bench. 
and  general,  was,  as  alleged  in  the  6th  plea,  "  void  and 
of  no  force."  ^^ 

Upon  the  argument  before  the  Court  below,  that  Piabci. 
Court  held  the  finding  to  be  in  favour  of  the  defend- 
ants, and  gave  judgment  accordingly,  upon  the  ground 
that,  from  the  vagueness  and  uncertainty  of  the  title 
of  the  patent,  that  is,  from  the  title  of  the  patent  being 
too  general,  the  patent  itself  must  be  held  to  be  void. 
It  is  to  be  observed  that  the  decision  does  not  pro- 
ceed upon  the  ground  that  the  title  of  this  patent  must 
be  held  of  necessity  to  claim  more  than  the  invention  as 
explained  by  the  specification,  as  if  the  title  had  been 
*^  an  invention  for  the  improvement  of  all  carriages  " 
and  the  specification  had  limited  the  invention  to  the 
improvement  of  one  or  more  species  of  carriages  only,  or 
if  the  title  had  been  for  the  invention  of  two  things, 
and  the  specification  had  shewn  it  to  be  an  invention  of 
one  only  out  of  the  two.  In  such  cases,  it  may  be 
readily  admitted  that  the  patent  would  be  void :  in  the 
first,  because  there  was  no  specification  enrolled  agree- 
ing with  the  title ;  in  the  second,  on  the  principle  laid 
down  by  Bayley  J.  in  his  judgment  in  Brunton  v. 
Hawkes  («),  that  the  entire  discovery  of  all  the  things 
for  which  the  patent  was  taken  out  may  be  held  to  be 
the  consideration  upon  which  the  patent  was  granted 
by  the  Crown.  But  such  objection  would  not  apply 
to  the  case  now  before  us ;  for  the  words  **  improve- 
ments in  carriages "  do  not  necessarily  import  "  in  all 
carriages,"  but,  in  their  ordinary  use,  may  well  be  held 
to  be  satisfied  by  an  invention   for  improvements  in 

(a)  4£.^AUL  541.  553. 
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Vofmmg  nil.     some  carriages  only.    But  the  ground  of  the  decisioa 
*"  IS,  as  before  stated,  confined  to  the  vagueness  and  gene- 

CooK  rality  of  the  title,  and  to  that  only.      Now  the  mere 

PcAECB.  vagueness  of  the  title  appears  to  us  to  be  an  objectkn 
that  may  well  be  taken  on  the  part  of  the  Crown  before 
it  grants  the  patent,  but  to  afford  no  ground  for  avoid- 
ing the  patent  after  it  has  been  granted.  If  such  title 
did  not  agree  with  the  specification  when  enrolled,  or 
if  there  had  been  any  fraud  practised  on  the  Crown  in 
obtaining  the  patent  with  such  title,  the  patent  in  those 
cases  might,  undoubtedly,  be  held  void.  Any  evidence 
of  a  design  on  the  part  of  tlie  inventor  to  choose  a 
vague  and  general  title,  in  order  that  be  might  avail 
himself,  at  the  time  of  the  enrolling  of  the  specificatioiii 
of  an  invention  not  discovered  by  him  at  the  time  of 
taking  out  die  patent,  or  in  order  to  prevent  other  sub- 
jects of  the  Queen  from  availing  themselves  of  a  dis- 
covery made  by  tbem  upon  the  ground  of  its  ikllii^ 
within  the  range  of  the  general  terms  of  the  title,  al- 
though such  invention  was  different  from  that  for  which 
the  patent  was  really  and  in  truth  taken  out,  might 
afford  such  proof  of  fraud  upon  the  Crown  and  such 
injury  to  the  subject,  as  that  the  vagueness  and  gene- 
rality of  the  title  in  such  case  might  avoid  the  patent 
But,  in  the  present  case,  no  such  evidence  was  giveo, 
nor  was  the  existence  of  fraud  suggested:  but  the 
patent  has  been  held  void  upon  the  mere  ground  of  the 
title  being  so  large  as  to  be  capable  of  comprising! 
different  invention  from  that  \vhich  is  described  in  the 
specification,  and  from  no  other  cause. 

And  we  think  it  would  be  unsafe,  without  express 
authorities  to  the  point,  to  lay  down  the  rule  in  terms 
so  large  as  it  appears  to  have  been  adopted  by  the 
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Court  below ;  for  ihat  it  would  endanger  the  validity  of  Qyeen't  Bench. 

very  many  patents  which  have  hitherto  been  lield  free  ^ 

from  exception,  if  every  patent  must  be  held  to  be  void  ^*^^* 

simply  on  the  ground  that  ils  title  was  conceived  in  such  Pxakce, 
terms  as  to  be  capable  of  comprising  some  other  inven- 
tion besides  that  contained  in  the  specification,  in  the 
absence,  at  the  same  time,  of  any  proof  of  intention  of 
committing  a  fraud  on  the  Crown  or  of  deceiving  or  mis- 
leading the  public.  It  would,  in  many  cases,  require 
extreme  accuracy,  and  nearly  as  much  consideration  as 
is  necessary  for  drawing  the  specification,  to  frame  n 
title  for  the  patent  which  should  be  perfectly  secure 
against  ingenious  objections  to  its  latitude  and  extent. 

The  cases  principally  discussed  and  relied  on  below 
were  those  of  JCord  CocJiranc  v.  Smethurst  {a),  and 
Jcssop^s  Case^  cited  from  the  argument  in  Boidton  v. 
Btdl  (b).  If  the  former  were  to  be  considered  as  having 
the  authority  of  a  case  which  had  been  discussed  fully 
in  the  Court  above  and  had  received  a  determination 
there,  it  would  at  least  be  open  to  the  observation  that 
the  extreme  generality  of  the  title  far  exceeds  that  which 
is  now  under  consideration :  but  that  case  never  was 
moved  in  the  Court  of  King's  Bench ;  and  it  is  impossi- 
ble not  to  see,  from  the  other  objections  taken  at  Nisi 
Prius  to  the  patent,  some  of  which  were  unanswerable, 
that  it  would  have  been  useless  to  have  carried  the  case 
farther.  The  authority  of  that  case  cannot,  therefore, 
be  raied  higher  than  that  of  the  opinion  of  the  learned 
Judge  who  tried  the  cause.  And,  as  to  Je$$op*s  Case  {b) 
as  cited  by  Buller  J.  in  his  judgment  in  the  case  of 
Boulton  \\Bull(c)y  it  appears  to  differ  widely  from  the 

(o)  1  Siark.  N.  P.  C.  205.  (6)  2  H.  BL  476.  489. 

(c)  2  ff.  BL  489. 
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present.  The  patent  in  that  case,  so  far  as  the  &cts  are 
to  be  collected  from  the  report,  was  taken  out  for  "  a 
watch."  Now  a  watch  does,  in  its  primary  sense^  import 
an  entire  and  indivisible  article ;  whereas  a  patent  for 
improvements  in  carriages  is  any  thing  but  a  definite 
and  precise  thing.  When,  therefore,  it  appeared,  by 
the  specification  or  otherwise,  that  the  invention  was,  in 
fact,  limited  to.  an  improvement  or  addition  to  a  watch 
only,  this  was  not  a  case  where  the  title  was  simply  too 
vague  and  general,  but  where  the  tide  of  the  patent 
claimed  a  precise  invention  larger  and  more  extensive 
than  the  invention  itself;  that  is,  it  was  a  case  of  direct 
variance  from  the  title  of  the  patent 

We  think  therefore  that,  as,  in  the  present  case,  no 
moi*e  is  objected  than  mere  vagueness  and  generality  in 
the  title  of  the  patent,  without  any  evidence  leading  to 
the  inference  of  fraud  upon  the  Crown  or  prejudice  to 
the  public,  enough  has  not  been  shewn  to  avoid  the 
patent :  a  conclusion  which  coincides  in  substance  with 
the  determination  of  the  Court  of  Exchequer  in  the 
case  of  Neilson  v.  Hmford  {a). 

And,  although  the  finding  of  the  facts  under  the  6th 
issue  authorises  a  verdict  to  be  entered  for  the  plaintiff 
thereon,  yet,  as,  for  the  reasons  above  given,  we  think 
that  issue  is  raised  on  a  plea  which  discloses  no  answer 
to  the  declaration,  there  must  upon  the  whole  record 
be  a  judgment  for  the  plaintiff,  non  obstante  vei-edicto 
on  that  issue. 

Judgment  for  defendants  reversed. 
Judgment  for  plaintiff,  non  obstante  veredicto. 


(o)  9  U.^  W.  806.  826. 
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THE    PRINCIPAL    MATTERS. 


ABANDONMENT. 
Of  order  of  removal,  125.    Poor,  XXVI. 

ABATEMENT. 
Of  nuisance,  757.     Nuisance,  1. 1. 

ACCEPTANCE. 

I.  Of  bin,  473.    Bil/s,U. 

II.  Of  transfer  of  stock,  6S9.    Evidence, 
VI. 

ACCESSARY. 
In  misdemeanor,  533.    I)e/amation,Y *  1. 

ACCORD  AND  SATISFACTION. 

Must  be  formally  pleaded,  489.    Bills, 
X.  1. 

ACCOUNT. 
I.  Settlement  of. 

1.  Rectification  of  mistake. 

A  sum  of  money  allowed  in  account 
by  mistake  on  a  settlement  between 
plaintiff  and  defendant,  when  defendant 
paid  the  balance  after  deduction  of  that 
lum,  cannot  be  recovered  back  in  an 


action  for  money  had  and  received,  the 
sum  allowed  never  having  passed  be- 
tween the  parties  otherwise  than  by 
such  allowance.     Lee  v.  Merrelt,  820. 

2.  Allowance  in  :  in  what  respect  not 
equivalent  to  payment  of  money, 
820.    Ant^,  I. 

IL  Account  stated.     Account  stated. 


ACCOUNT  STATED. 

I.  Where  and  by  whom. 

1 .  Within  jurisdiction  of  inferior  court, 
1030.     Declaration,  VIII. 

2.  In  representative  character,   538. 
Executors,  II.  1. 

II.  Evidence. 

Note  given  for  interest,  evidence  of  ac- 
count stated  of  principal,  113.  Interest, 
II.  1. 


ACKNOWLEDGMENT. 
By  relief.    Poor,  XVIII. 

ACT  DONE. 
What  is,  286.    Action,  II.  1. 
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ACTIOX. 


ADDITIOX. 


ACTIO:^. 

I.  Against  public  officers. 

1.  Against  jiisticr,  for  committing  on 
bad  warrant,  1020.    Justice,  IV.  I. 

S.  Against  surveyor   of  highways  for 
n^ligencc,  28G.     Pott,  11.  1. 

3.  Against  collector  for  illegal  detention 
of  goods  for  duties,  595.     Conu 

4.  Measure  of  damages,  595.     Com. 

ir.  In  other  porticular  instances. 

1.  For  a  thinff  done  in  pursuance  of  ao 
Act  of  Parliament, 
Declaration,  in  case,  charged   that 

defcnd^mt  was,  under  the  Highway  Act 
(5  and  6  JK.  4.  c.  50.),  surveyor  of  the 
parish  of  T.\  that  gravel  had  been 
placed  on  a  highway  in  7\,  by  means 
of  which  gravel  the  highway  was  ob- 
structed, and  the  gravel  was  a  nuisance 
to  the  public ;  that  defendant  had  no- 
tice, and  was  requested  to  remove  the 
same ;  but  he,  well  knowing  &c«  did 
not  nor  would,  in  a  reasonable  time, 
remove  or  oause  it  to  be  renK>vcdt  but, 
on  the  contrary,  conducted  himself  with 
grois  negligence,  and  knowingly,  wil- 
fully and  wrongfully,  and  in  violation 
of  his  duty  as  such  surveyor,  permitted, 
suffered  and  caused  the  gravel  to  con- 
tinue and  be  upon  the  highwuy.  ob- 
structing the  same,  remaining  and  being  , 
a  nuisance  to  the  public,  for  a  long  and 
unreasonable  time,  without  taking  any 
care  or  precaution  to  guard  against 
danger  or  damage  to  persons  passing, 
contrary  to  his  duty  In  that  behiUf  us 
such  surveyor:  by  means  of  which 
plaintiff's  carriage  was  overturned. 

It  was  proved  that  defendant  liad 
notice  of  the  gravel  being  laid,  and  had 
been  guilty  ot  want  of  care  in  leaving 
it  there,  and  that  tbi«  bod  caused  the 
accident. 

Held,  that  defendant  was  charged 
with  a  thing  done  in  pursuance  of  the 
act,  and  was  therefore  entitled  to  no- 
tice under  sect.  109.  JDnttf  v.  Curi^ 
ing,  S86. 

2.  For  remuneration  as  a  WitQes6,J26. 
Poor,  II.  1. 

III.  Notice. 

1.  When  required,  286.     Ante,  11.  1. 

2.  In    action    against  justice,    1020. 
Justice,  ly.  I, 


5.  Need  not  state  form  of  action^  1020. 
Justice,  IV.  I. 

IV.  Parties. 

Substantially  by  husband  against  wife, 
934.     Baron  and  Feme. 


ACTION  ON  THE  CASE. 


Case. 

ACTS  OF  STATE. 

I.  British. 
I      Treaues,  208.     Evidence,  XIII.  1. 

II.  Foreign. 

Contents  of  decree  of  French  na- 
tional assembly,  208.  Mmdence^  XJII.  1 . 

ADDITION. 

Of  title  which  has  ceased  to  be 
strictly  accurate. 

Information  for  libel  alleged  that  a 
person  unknown  had  committed  a 
murder  on  G\,  and  that  //.  had  been 
charged  with  it :  the  information  then 
set  out  the  alleged  libel.,  and  charsed 
that  it  imputed  the  murder  to  C*  The 
lil>el,  as  set  out,  spoke  of  the  m«irder 
of  G.,  and  stateti  that  i/.  bad  been 
accused  of  it. 

Held  that  the  inducement  was  proved 
by  evidence  that  a  person  had  b^cn 
murdered,  that  //•  wot  chai^ged  with 
the  murder,  ami  that,  oa  an  inquest 
held  upon  the  body,  witnetseai  called 
the  dead  person  by  the  name  of  (r.; 
and  Held  that  this  last  fiiet  might  pro- 
perly be  proved  by  the  oorooer  who 
held  the  inquest,  and  that  he  niight«  for 
this  purpose,  iisc  «n  iDstniasent  which 
he  had  drawn  up  fis  an  inquisition, 
whether  it  was  or  was  not  a  valid 
and  formal  inquisition. 

C.  was  described  in  the  information 
as  H's  Serene  Highfoess  Charles  Fre- 
derick Augustus  WUliam,  Duke  of 
Brunswick  and  Lunedurg,  His  tuitAe 
was  Cfutrlcs  Frederick  Augustus  WiiHtm 
D^Esle^  and  although  hienad  ibnneriy 
been  reigning  Duke  of  Brunswick  and 
Lumcbttr^^niSA  was  still  commonty  called 
by  that  title,  he  had  ceased  to  be  redo- 
ing Duke  de  facto. 

Held,  that  the  descriptioa  wm  m^ 
ficient.     RegMa  v.  Gregory,  508. 


ADJOURNMENT. 


AMENDMENT. 
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ADJOURNMENT. 

Omisnon  to  make,  547.  Poor,  XXIX. 
1. 


ADMINISTRATOR. 
See  Executors  and  AdmimttnUort. 

ADMISSION. 

I.  Of  attorneys,  630.     Hegula  Generalis, 

II.  In  evidence.    Evidence. 

ADMITTANCE. 
Page  526.     Copyhold. 

ADVANCES. 

When  not  the  subject  of  set-off,  685. 
Attorney,  X.  1. 

AFFIDAVIT. 

I.  By  whom  to  be  made. 

1.  By  attorney's  clerk,  when  not  suf- 
ficient, 521.     Warrant  of  Attorney. 

S.  When  sufficient,  524.  Applicaiion, 
1.8. 

II.  Title. 

In  support  of  rule  applied  for  by  ex- 
ecutors of  deceased  plaintiil^  126. 
Mule,  VI. 

III.  In  particular  instances. 

1.  In  support  of  rule  to  set  aside  war- 
rant pi  attorney  executed  abroad, 
52 1 .    Warrant  of  Attorney,  I. 

9.  In  support  of  rule  to  strike  out 
count,  524.    Application,  I.  2. 

AGENT. 

I.  How  constituted. 

1.  Not  for  a  party  of  whom  he  has  no 
knowledge,  1.    Bankrvpt,  III. 

9.  Subscriber  to  a  lottery,  not  agent 
for  his  assignee,  134.    Chose  in  Ac- 

tiOH. 

you  VIII.  If.  8. 


II.  Revocation  of  authority. 

By  bankruptcy,  1.    Bankrupt,  III. 

III.  Giving  time  by  agent  taking  a  bill, 
489.    JBiHi,X.l. 

IV.  Liabilitv  of  principal  for  acts  of  agent. 
False  incforsement  on  writ,  677.    At» 

tomey,lX,  1. 

V.  Attorney's,  677.    Attorney,  IX.  1. 


AGGRAVATION. 

Matter  in,  need  not  be  pleaded  to,  197. 
Plea(Ung,  XXVIII.  4. 


AGREEMENT. 


Contract. 


ALLEGATION. 

I.  Insensible,  587.    Coroner,  L  I. 

II.  Under  the  word  «  whilst,"  959.    7ii- 
dictment,  1. 1. 

ALLOWANCE. 
Of  parish  indenture,  871.     Poor,  XII.  1 . 

ALSACE. 

I.  Law  of  inheritance,  208.    Evidence, 
XIIL  1. 

II.  Abolition  of  the  feudal  law  there,  1^08. 
Evidence,  XIIL  1. 

AMENDMENT. 

I.  Distinction  between  misprision  of  of- 
ficer and  error  of  party. 

Teste  of  writ  of  mandamus. 

By  a  regulation  of  the  Judges,  made 
under  stat.  6  &  7  Vict.  c.  20.  s.  16.,  it 
is  ordered  that  every  mandamus  shall 
be  tested  and  made  returnable  "  on  a 
dav  certain,"  before  the  Queen,  &c. 

Held,  that  the  words  requiring  the 
4b 
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AMENDMENT. 


ANNUITY. 


teste  to  Ihj  "  on  a  day  certain"  mean 
a  day  in  term. 

Held  also,  Lord  Dennian  C.  J.  du- 
bitantc,  that,  where  a  mandamus  had, 
under  the  direction  of  a  special  pleader, 
been  drawn  with  a  teste  out  of  term, 
and  so  issued,  and  a  return  had  been 
made  and  demurred  to,  whereupon  the 
defendants  objected  that  the  writ  was 
wrongly  tested,  the  Court,  by  its  ge- 
neral authorit}%  might  amend  the  teste 
on  motion  by  the  prosecutor.    For, 

That  the  mistake  was  that  of  the  of- 
ficer, not  the  party,  the  officer  being 
bound  to  see  that  a  proper  teste  was 
affixed,  and  not  adopt  an  irregular  one 
given  by  the  prosecutor; 

That  the  mistake  arose  from  a  mis- 
construction not  unreasonable ; 

And  that  the  Court,  knowing  the 
date  at  which  the  rule  for  a  man£unus 
was  made  absolute,  might  aihcnd  ac- 
cording to  that  date. 

Mandamus,  to  the  verderers  of  a 
royal  forest,  recited  that  the  Chief 
Justice  and  Justice  in  Eyre  had  granted 
licence  to  the  prosecutor  to  hunt  &c. 
in  the  forest,  provided  the  licence  were 
brought  to  the  next  Court  for  the  said 
forest,  to  be  enrolled  among  the  re- 
cords there:  and  that  the  defendants 
had  refused  to  enrol :  the  writ  there- 
fore  commanded  them  to  €nrol  the  li- 
cence at  the  next  Court  of  attachment. 
Return,  that  the  forest  was  not  within 
any  manor  &c.  of  the  prosecutor,  nor 
was  he  seised  &c.  of  the  said  forest, 
for  any  estate  whatever;  and  that  the 
licence  purported  to  extend  over  lands 
within  the  forest,  of  which  A.^  B,  and 
C,  were  seised  of  estates  of  freehold, 
and  were  the  occupiers. 

Held,  on  demurrer  to  the  return, 
that  the  licence  was  void  as  to  the  last 
mentioned  lands,  and  therefore  the 
Court  could  not  grant  a  mandamus  to 
enrol  it. 

The  defendants  also  returned,  that 
the  verderers  had  not  been  required 
by  the  Chief  Justice  and  Justice  in 
EjTe,  or  by  any  Court  of  the  Forest,  to 
enrol  the  licence. 

Held,  on  demurrer  to  the  return, 
that  this  also  was  an  answer  to  the 
writ,  for  that  the  Court  of  the  Chief 
Justice  in  Eyre  had  power  to  compel 
obedience  in  the  verderers,  who  were 
its  officers,  and  therefore  the  Comrt  of 
Queen*s  Bench  ought  not  to  interfere^ 


unless  in  a  case  of  urgent  necesstv. 
Judgment  for  defendaiOs.  Regma  v. 
Cony^rf,  981. 

II.  By  what  made. 

Writ  by  rule  absolute  for  the  writ, 
981..  Ante^L 

III.  At  what  period. 

Writ  of  mandamus,  after  demurrer  to 
return,  981.    AniiyL 

IV.  What  has  been  amended. 

Teste    to    writ    of  mandamus,  981. 
Antiy  I. 


ANIMAL& 

Keep  of,  when  impounded,  811.    IXt^ 
tretSf  L  1. 


ANNUITY. 

I.  Inrolment 

Annuity  not  reqidrii^  aa  bnng  charged 

on  a  sufficient  estate  in  fee  simple; 

Lands  were  couTeyed  to  soch  uses 
as  JT.  should  appoint,  and,  in  defimlt 
of  and  until  appointment,  to  X.  and 
his  asngns  for  JT.'s  life,  and,  firom  and 
after  the  determinatiofi  of  that  estate 
in  JT.'s  life-time,  to  a  trustee  for  X. 
and  his  assigns,  and  to  bar  dower;  and, 
from  and  after  JT.'s  decgase,  to  JE.'s 
heirs  and  assigns. 

Held  that,  during  X.'s  life-estate, 
and  before  such  appointment,  X.  was 
a  party  enabled  to  charge  the  fee  sim- 
ple in  possession  with  an  mmnity, 
irithin  the  meaning  of  stat.  55  G,  3. 
e,  141.  f.  10.,  and  therefere  the  an- 
Duity  (beiqg  of  the  Tahie  required  hy 
that  clause)  did  not  need  enioiment 
under  sect  S. 

By  an  annuity  deed,  reciting  con- 
veyances in  fee  to  X.,  the  grantor,  of 
certain  premises,  X.  covenanted  to  B^ 
the  grantee,  that,  if  the  annmtr  shoald 
be  in  arrear  14  days,  B.  wapA  enter 
on  the  premises  and  distrain;  if  SI 
days,  B,  might  enter  and  take  the 
rents  and  profits  untO  the  airesr 
should  be  satisfied.  It  was  then  wit- 
nessed that,  for  fiirther  securing  the 
annuity,  X.,  with  the  cooMnt  ana  I7 


ANNurry. 


APPLICATION. 


1071 


the  directioR  of  B,^  appointed  (under 
a  power  vested  in  A'.)  and  demised, 
to  H,  (party  to  the  annuity  deed),  his 
executors,  &c.,  for  99  years,  the  pre- 
mises before  mentioned,  then  in  the 
occupation  of  if.,  which  premises,  it 
was  agreed  by  the  same  clause,  should, 
for  the  purposes  of  the  deed,  be  con- 
sidered as  held  and  occupied  by  K,  as 
tenant  to  H.  at  the  yearly  rent  of  500/. 
payable  on  the  same  day  as  the  an- 
nuity. The  demise  for  99  years  was 
on  trust  to  permit  K.  to  take  the 
rents  and  profits  till  default  in  pay- 
ment of  the  annuity ;  and,  if  the  an- 
nuity should  be  in  arrear  30  days, 
then,  out  of  the  rents  and  profits,  or 
by  demising,  selling  or  mortgaging  the 
premises  for  any  part  of  the  99  years, 
to  raise  sufficient  money  for  payment 
of  the  arrears,  and  apply  the  same 
accordingly,  paying  if.,  or  permitting 
him  to  receive,  the  residue. 

On  default  for  30  days  in  payment 
of  the  annuity,  ejectment  was  brought, 
on  the  several  demises  of  B.  and  H, : 
and  a  verdict  was  found  for  the  plain- 
tiff on  ^.'s  demise,  but  for  the  de- 
fendants on  that  of  H,  (under  the 
Jodge's  direction)  because  H,  had  not 
given  JT.  notice  to  quit. 

On  motion  for  a  new  trial  on  the 
:  ground  that  the  plaintiff  could  not 
.  recover  on  B*%  demise  by  reason  of 
the  term  in  H.  and  the  tenancy  of  K, : 
Held  that  the  verdict  on  that  demise 
was  rightly  foond:  for  that  the  first 
clause  of  entry  entitled  B.  to  main- 
tain ejectment  after  81  days'  default, 
.  and  that  right  was  not  taken  away  by 
the  creation  of  a  term  in  if.  in  the 
maqner  and  for  the  purposes  stated. 

Semble,  that,  if  H.  had  mortgaged 
the  premises  for  payment  of  the  an- 
nuity, jS.  could  not  have  brought 
ejectment  while  the  mortgage  sub- 
sisted. Doe  dem.  Butler  v.  Lord  Keti" 
iington,  4S9. 

II.  Annuitant's  remedies :  ejectment. 

1.  When  not  defeated  by  term  limited 
to^^secure  the  annuity,  429.    Ante,  I. 

S.  Priority  among  securities'  for  the 
same  annuity,  429.    Ante,  I. 

5.  Bight  of  entry,  429.    Ante,  I. 


APPEAL. 

I.  What  is  the   grievance,  623.   Poor, 
XXVI.  1. 

II.  Time  of,  623,  729.    Poor,  VIII.  3. 

XXVI.  1. 

III.  Witnesses. 

Contract. to  pay  their  expenses,  326. 
Poor,  II.  I. 

IV.  Special  case, 

1.  Additional  points  how  not  raised, 
547.  Poor,  XXIX.  1. 

2.  Additional  points  not  raised  at  all, 
561,  566.   Poor,  XXII.  1.  XXIII.  2 

V.  Referring  points  to  judges  of  assize, 
547,  551.  n.    Poor,  XXIX.  1. 

VI.  In  particular  instances. 

U  Against  order  of  removal.  Poor, 
XXIV.— XXVIII. 

2.  Against  lunacy  order,  547.  Poor, 
XXIX.  1. 

3.  Against  barrister's  certificate  for 
exemption  of  society  from  rates, 
745.     Poor,  VIII.  5. 


,       APPEARANCE. 

By  attorney,  521.     Warrant  of  Attor- 
ney,  I.  524^     Apptication^  1.  2. 


APPLICATION. 

I.  On  whose  behalf. 

1.  On  behalf  of  party  abroad,  521. 
Warrant  of  Attorney,  I. 

3.  On  behalf  of  party  not  abroad :  au- 
thority how  shewn. 
Where  a  Judge  at  Chambers' has 
dismissed  a  summons  to  strike  out  a 
count,  the  full  Court  will  not  inter- 
fere. 

An  affidavit  sworn,  for  the  purpose 
of  obtaining  a  rule,  by  a  party  styling 
himself  clerk  to  A.  and  J9.  ^  agents  for 
the  defendant,"  shews  sufficiently  that 
the  application  is  authorized  by  de- 
fendant, if  it  does  not  appear  that  he 
is  absent  from  the  countr}*.  Slack  v. 
0^011,524. 

4B  2        .    . 
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APPOINTMENT. 


11,  To  %et  atitlc  warrant  of  attorney  exe- 
cuted abroad,  521.  Warrant  of  At- 
iomey,  I. 


APPOINTMENT. 

L  Under  common  power  in  uses  to  bar 
dower,  4S9.    AnnuUy,  J. 

11.  Evidence  of,    by  acting  as  officer, 
1037.    Poor,  VI.  5. 


APPORTIONMENT. 

Of  tithe  commutation  rent  char^,  139. 
TUhe,  VI.  2. 


APPRENTICE. 

I.  Parish:  binding  of,  871.    Poor,  XII. 

1. 

II.  Settlement  by  apprenticeship.    Poor, 

XVIL 


ARBITRATION. 

I.  Reference  of  action :  letting  in  other 
parties. 

How  damages  may  be  awarded. 

Disputes  were  pending  between  H, 
and  B.,  and  also  between  C,  and  B», 
concerning  the  same  premises ;  and  H, 
had  sued  B,  in  trespass  for  breaking 
and  entering  the  said  premises.  By 
consent  of  H,,  B.  and  C,  a  Judge's 
order  was  made,  in  the  action  of  H, 
against  j9.,  that  a  verdict  should  be 
entered  for  H.^  with  damages,  subject 
to  the  award  of  an  arbitrator,  who 
was  to  direct  for  whom  and  for  what 
sum  the  verdict  should  be  entered,  and 
should  settle  all  differences  between 
//.  and  J9.,  and  between  C  and  B. 

The  arbitrator  awarded  that  the 
proceedings  in  the  cause  should  cease; 
and^  that  U,  had  good  cause  of  action 
against  B,  and  was  entitled  to  a  ver- 
dict ;  and  he  assessed  the  damages  at 
401.,  to  be  paid  by  B,  to  -ff.andto  C, 
who,  as  the  award  stated,  consented 
to  become  a  party  in  the  cause. 

Held,  a  good  award.  Hawkmt  v. 
BenioHy  479. 


ASSAULT. 

II.  Reference  of  action :  effect  of  con- 
fining the  reflereoce  to  the  verdict, 
938.    Poit,  IV. 


HI.  Power  to  resenre  poiiitf ; 
938.    Pof/,  IV. 

IV.  Setting  aside  award. 


oC 


Within  what  time  the  motton  nraitlK 

made. 

Where  a  cause  and  all  matten  of 
difference  in  the  cause,  only,  are  re- 
ferred by  order  of  Siu  Print,  the  ver- 
dict being  ordered  to  stand  for  a  sum 
named,  subject  to  the  award,  and  the 
award  is  that  the  verdict  shall  stand 
for  a  certain  sum,  an  application  to  set 
the  award  aside  must  be  made  within 
four  days  of  notice  l)eing  given  that 
the  award  is  made,  unless  some  excose 
for  delay  be  shewn,  sach  as  would,  in 
the  case  of  a  verdict,  induce  the  Coort 
to  allow  a  motion  for  a  new  trial  after 
the  expiration  of  the  usual  four  days. 

The  same  rule  was  held  appiicafcle 
where  the  arbitrator  was  directed  to 
state  for  the  opinion  of  the  Court 
such  points  of  law  as  the  parties  should 
raise,  and  he  awarded  a  verdict  for  the 
plaintiff*,  unless  the  Court  should  other- 
wise order,  for  a  sum  named,  stating 
points,  and  directing  that  the  verdict 
should  be  reduced  or  increased,  or  a 
verdict  be  entered  for  the  defendant 
on  certain  issues,  according  to  the  d^ 
cision  of  the  Court ;  and  the  deieadwit 
afterwards  moved  to  set  the  award 
aside,  or  to  enter  a  verdict  for  the  de- 
tendant  on  some  or  all  of  the  issues, 
upon  matter  apparent  on  the  face  of 
the  award.  Paxton  v.  Gr^at  Xorlk  of 
England  Rmlway  Company^  938. 


ARTICLES. 
Of  clerkship,  515.    Attorney^  I 

ARTIFICER. 
Page  31 1.    Truck. 

ASSAULT. 
Pleading,  197.    PUfidrng^lOSULi. 


ASSIGNMENT. 


ATTORiNEY. 
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ASSIGNMENT. 

I.  Contract  to  assign. 

'  Broken  by  assigning  to  another,  371. 
Contract,  XII.  2. 

II.  Of  security. 

Of  life  policy ;  payment  of  premiums, 
863.    Debt,  II. 

IIL  Of  claim  or  debt. 

U  Of  chose  in  action,  154.  Ckose  in 
action* 

2.  Knowledge  by  debtor  how  far  es- 
sential, and  how  far  sufficient,  1. 
Bankrupt,  III. 

IV.  In  pleading. 

New  assignment,  174, 187, 197.  Plead- 
ing, XXVIII. 

V.  Of  perjury. 

Where  one  of  several  assignments 
groundless,  709.    Perjurt^, 

ASSIZE. 
!•  Commission  of. 

What  it  authorises,  161.  Landlord 
atid  Tenant,  X.}. 

II.  Judges  of. 

Referring  points  to,  by  justices  of  the 
peace,  551.    Note  (c). 

III.  Clerk  of,  his  certificate,  161.    Land' 
lord  and  Tenant,  X.  1.  . 

ASSUMPSIT. 
L  Consideration.     Consideration* 
II.  Common  Counts* 

Part  tender  pleaded  to  all  the  counts, 
proved  as  to  one,  920.    Plea^  I. 

ATTESTATION. 
As  a  will,  714.     WiU,l. 

ATTORNEY. 
L  Clerk  :  stamp  duty  on  articles. 
Comai^A  Pleas  at  Lancatttr. 


Under  stats.  9  G.4.  c.  49.  «.4.  and 
55  G.  3.  c.  184.  sched.  part  I.  tit.  Ar- 
tides  of  Clerkship,  an  attorney  who  has 
paid  60/.  stamp  duty  on  his  articles  in 
order  to  be  admitted  to  the  Court  of 
Common  Pleas  at  Lancaster  must,  in 
order  to  his  admission  to  the  Courts  at 
IVestminster,  pay  an  additional  duty 
of  120/. 

When  an  attorney,  under  such  cir- 
cumstances, had  been  admitted  to  this 
Court  on  payment  of  an  additional 
60/.  only,  the  C-ourt,  on  motion  made 
within  a  year  of  such  admission,  but 
more  than  a  year  after  his  admission 
to  the  Court  of  Common  Pleas  at  Lan- 
caster  (see  stat.  6  &  7  Vict,  c.  13,  «.  29. 
45.),  ordered  him  to  be  struck  off  the 
roll  unless  he  paid  an  additional  60/.  in 
a  month;  though,  before  paying  the 
second  duty,  he  had  been  informed  at 
the  Stamp  office  that  60/.  was  sufficient. 
In  re  Myres,  515. 

II.  Clerk  :  acts  of. 

1.  Affidavit  by,  when  not  enough,  521. 
Warrant  of  Attorney,  I. 

2.  Affidavit    by,  when    enough,  524. 
Application,  I.  2. 

III.  Examination    and   admission,   630, 
635.     Regul€B  Generates. 

IV.  Certificate. 

Renewal  of,  638.      Regtda  Generalis, 

V.  Acting  without  being  duly  qualified : 
punishment. 

By  indictment. 

Stat.  6  &  7  Vict,  c.  73.  *.  2.  prohibits, 
generally,  persons  from  acting  as  at- 
torneys in  an^  court  of  civil  or  cri- 
minal iurisdiction,  unless  previously  ad- 
mitted, enrolled,  and  otherwise  duly 
qualified.  Sects.  35, 36,  enact  that,  in 
case  any  person  shall  so  act,  he  shall  be 
incapable  of  recovering  his  fees,  and 
such  offence  shall  be  deemed  a  con- 
tempt of  court,  and  be  punished  accord- 


•"ti 


Held,  that  an  unqualified  person  so 
acting  as  an  attorney  may  be  in- 
dicted under  the  substantive  prohibi- 
tory clause,  sect.  2,  for  a  misdemeanour, 
and  that  sects.  35, 36  do  not  limit  the 
punishment  for  the  offence  to  the  par- 
ticular incapacity  and  punishment  there 
specified.  Rcffna  v.  Buckmum,  883. 
4B  3 
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VI.  Striking  off  the  roll. 

I.  After  conviction  on  defective  in- 
dictment. 

An  attorney  of  this  court  was  con- 
victed and  received  judgment  on  an 
indictment  charging  a  conspiracy  to 
defraud  parties  of  goods,  and  that,  in 
pursuance  thereof,  one  conspirator  ob- 
tained the  goods  on  credit,  and  the 
attorney  seized  them  by  a  collusive 
execution  which  he  sued  out  against 
such  conspirator.  Judgment  was  re- 
versed for  insufficiency  of  the  indict- 
ment. 

Held,  a  sufficient  ground  for  striking 
him  off  the  roll,  though  no  affidavit 
was  made  that  he  had  committed  the 
offence,  but  only  that  he  had  been 
convicted ;  and  though  he  deposed 
that  the  money  produced  by  the  exe- 
cution was  justly  due  to  him  from 
such  alleged  conspirator,  and  denied 
that  he  had  been  **  a  party  or  privy  to 
such  criminal  conduct,"  as  was  stated 
in  the  indictment,  or  that  it  contained 
any  offence  punishable  by  law;  the 
affidavit  not  specifically  denying  the 
.  conspiracy,  or  that  the  act  charged 
was  done  in  pursuance  of  it.  In  re 
King,  129. 

S.  For  not  having  paid  proper  stamp 
duties,  515.    Ante,  I, 

VII.  Duty  in  investigation  of  securities. 

1.  Sufficiency. 

Declaration  alleged  that  plaintiff,  at 
request  of  defendants,  retained  and 
employed  them  as  attorneys,  for  fees 
&c.,  to  use  due  care  in  ascertaining 
the  title  of  R,  to  lands,  which  were  to 
be  charged  as  security  for  payment  of 
600/.  by  jR.  to  plaintiff,  and  to  take 
due  care  that  the  same  should  be  a 
sufficient  security  for  payment  of  the 
eooL  by  R,  to  plaintiff;  and,  in  con- 
sideration, &c.,  defendants  promised 
plaintiff  to  use  due  care  and  diligence 
m  and  about  ascertaining  the  title  of 
jR.  to  the  lands,  and  to  take  due  care 
that  the  same  should  be  a  sufficient 
security  for  such  repayment  of  the 
600/.  bv  R.  to  plaintiff. 

Held,  that  the  undertaking  of  the 
defendants,  as  laid,  did  not  compre- 
hend any  inquiry  into  the  value  of^the 
lands.     Hat/ne  v.  Rhodet,  342. 

2.  Value,  34S.    Ante^  1. 


VI II.  Gross  negligence. 

1.  Effect  on  right  to  recover  bill,  €85. 
Pof/,  X.  1. 

2.  In  preferring  indictment,  685.  Potiy 
X.  1. 

3.  Effect  as  to  advancei  in  coufse  of 
the  business,  685.    Potiy  X.  1. 

IX.  Liability  on  improper  ezecotion  of 
fi.  fa. 

1.  Wrong  direction  by  agent. 

G.  recovered  judgment  in  an  action 
of  debt  against  i>.,  and  employed  his 
attorney  (to  whom  be  had  previously 
assigned  the  debt  in  repayment  of  ad- 
vances) to  sue  out  execution.  The 
attorney,  who  lived  at  ChdUnhem, 
caused  a  fi.  fa.  to  l>e  sued  out,  directed 
to  the  sheriff  of  BudanehmmMittrr,  to 
levy  on  D.'s  goods ;  and  the  attorneys 
London  agent  indorsed  on  the  wnt: 
"  The  defendant  resides  at  Wokerkm, 
and  is  an  innkeeper*  Levy  "  &c.  D. 
was,  at  the  time,  residing  with  his 
mother-fcin-law,  at  an  inn,  of  which  she 
was  the  proprietor,  at  Woiverlo»yWad 
was  assisung  her  in  the  managen»ent, 
but  had  no  interest  in  the  premises  or 
the  goods  upon  them.  The  sheri^  in 
execution  of  the  fi.  fa.,  seized  goods  of 
the  mother-in-law  at  her  inn.  Sbc 
brought  trespass  against  the  attomer, 
and  obtained  a  verdict  upon  issues 
joined  on  pleas  of  Not  Guilty  and 
denial  of  her  pr<^erty  in  the  ho<Me 
and  goods.  On  motion  to  enter  a 
verdict  for  defendant. 

Held,  that  the  verdict  against  the 
attorney  on  the  issue  upon  Not  Guilty 
was  maintainable,  the  facts  furnishing 
evidence  that  he  had  directed  the 
sheriff  to  levy  on  plaintiff's  goods. 
Rowlet  V.  Senior,  677. 

2.  Where  he  has  taken  an  asago- 
ment  of  the  debt  to  be  levied,  677. 
Ante,  1. 

X.  Action  for  recovery  of  bill :  defences. 

1.  Work  useless  and  money  paid  use- 
lessly from  gross  negligence. 

Plaintiff,  an  attorney,  undertook  a 
prosecution  for  perjury  on  defendant's 
behalf,  and  agreed  not  to  charge  him 
full  costs,  except  money  out  of  pocket. 
He  disbursed  105^  towards  canying 
on  the  proceediogsy  but,  by  n^ligence, 


AUTHORITY. 


BANKRUPT. 
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preferred  a  defecdve  indictment,  and, 
in  consequence,  the  prosecution  failed. 

Held,  that  he  could  not  recover 
against  defendant  for  the  disburse- 
ments. 

Defendant,  in  the  course  of  the  pro- 
eeedingSy  advanced  plaintiff  loo/.  for 
carrying  them  on;  and  he  applied  it 
accordingly. 

Held,  that  in  an  action  by  plaintiff 
for  professional  charges  and  disburse- 
ments, defendant  cotud  not  set  off  the 
100/.  as  money  recdved  by  plaintiff  to 
his  use.    Lewis  v.  Samuelj  685. 

2.  Set  off:  not  of  monev  advanced  in 
coune  of  business  that  has  been 
useless,  685.    Jn/^,  1. 

XI.  Disbursements  by. 

When  hot  recoverable,  685.  Ant^^  X. 
1. 

XII.  His  agent. 

Indorsement  of  wrong  direction  on 
writ  by,  677.    AnteJX.  1. 

XIIL  Old  deed  in  custody  of  attorney 
virtually  for  both  parties,  158.  Evi- 
dence, VII. 

XIV.  Power  of.    Power  of  Attorney. 

XV.  Warrant  of.     Warranto/  Attorney. 


AUTHORITY. 


To  do  particular  acts. 

1.  To  publish  Kbel,  595. 
V.  1. 


Defamation^ 


S.  For  application  to  set  aside  process 
of  court,  how  shewn,  521.  warrant 
of  Attorney^  I. 

0.  For  application  to  strike  out  count, 
how  shewn,  584.    Application^  I.  2. 


II.  From  whom  derived. 

-    From  plaintiff,  615. 
Tenant,  XIIL  I. 


III.  Revocation. 
By  bankruptcy,  1. 


Landlord  and 


Bankrupt,  III. 


AWARD. 
L  By  arbitrator.    ArbHratUnu 


II.  By  commissioners. 

U  By  tithe  commissioner,  45.    Tithe, 
1.2. 

2.  By  assistant    tithe    commissioner, 
139.    Tithe,  VI.  2. 

m.  Of  penalty,  in  a  conviction,  102. 
Conviction,  III.  2. 


BANK  OF  ENGLAND. 

I.  Their  books. 

Inspection  when  ordered,  and  what, 
689.    Evidence,  VL 

II.  Transfer  of  stock. 

Acceptance  not  necessary  as  against 
transferer,  689.    Evidence,  VI. 

III.  Payment  into. 

On  government  account,  not  equi- 
valent to  a  recdpt  by  the  sovereign, 
208.    Evidence,jLllL  U 


BANKRUPT. 

I.  Effect  of  bankruptcy  in  determining 
contracts,  &c. 

Revocation  of  authority  to  agent,  1. 
Pott,  III. 

II.  Proof:  effect  of  as  to  third  persons. 

As  an  answer  b^  surety  to  an  action 
for  amount  ot  composition  secured, 
966.     Composition,  I. 

III.  Reputed  ownership. 

Not  of  securities  held  for  specific  pur- 
pose. 

C.  being  indebted  to  defendants  in  a 
sum  not  yet  payable,  and  pressed  by 
them  for  security,  handed  to  them  a 
note  by  which  C's  debtor,  5.,  promised 
to  pay  C.  a  sum^  exceeding  C.'s  debt  to 
defendants.  This  note  was  not  payable 
to  order;  but  C,  indorsed  it  when  he 
handed  it  over.  Afterwards  defend- 
ants pressed  C,  to  obtain  negotiable 
paper  from  S.  instead  of  the  note, 
which  they  re-delivered  to  C,  for  that 
purpose ;  S.  thereupon,  after  the  term 
for  C.'s  paying  defendants  bad  elapsed, 
took  back  the  note,  and  accepted  bills 
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BILLS  OF  EXCHANGE. 


of  exchange  drawn  by  C,  excecdiof; 
CVs  debt  to  deiendants,  which  bilU  C. 
detired  him  to  give  to  the  defeadants. 
At  the  time  of  the  acceptance*  C  in- 
tended to  commit  an  act  of  bank- 
ruptcy, which  5.  knew ;  but  defendants 
did  not  know  it.  After  the  act  of 
bankruptcy,  S.  deltfered  the  hilk  to 
defendants.  In  trover  by  CVs  as- 
signees for  the  bills,  issue  being  joined 
on  a  plea  of  Not  possessed. 

Held,  that,  though  iSL  was  not  agent 
for  defendants,  the  bills  were  not,  at 
the  time  of  the  act  of  bankruptcy,  in 
CVs  possession  as  reputed  owner  with 
the  consent  of  the  true  owners,  within 
Stat.  6  G.  4.  r.  16.  s.  72.,  merely  as 
being  in  CVs  hands ;  inasmuch  as  they 
were  subject  to  the  same  rights  as  the 
note,  which  C  held  only,  for  a  speciBc 
purpose,  as  agent  for  defendants. 

But  that,  nevertheless,  if  S,  did  not 
know  of  the  assignment  by  C,  to  de- 
fendants of  the  debt  due  from  S.  to  C. 
the  assignment  was  not  good  as  agunst 
the  plaintiff's ;  and  therefore*  as  against 
them,  the  defendants  had  no  title, 
lesal  or  equitable,  to  the  note,  even 
while  it  remained  in  their  hands,  and, 
consequently,  none  to  the  bills.  But 
that,  if  5.  did  know,  defendants  were 
entitled  to  succeed  on  the  issue.  Bel' 
cher  V.  Campbell,  1. 

IV.  Uncertificated  bankrupt:  his  inca- 
pacities. 

Drawing  and  indorsing  bills,  473.    Bills, 
ii» 

V.  Proceedings  in  insolvency,  610.    /n- 
solvent  Debtor,  U 


BARON  AND  FEME. 

Proceedings  against  each  other. 
Ejectment. 

The  nominal  plaintiff*  in  ejectment 
may  recover  against  a  married  woman 
who  has  entered  into  the  common 
consent  rule,  though  it  appear  on  the 
trial  that  the  lessor  of  the  plaintiff*  is, 
and  was  at  the  time  of  the  demise  laid 
in  the  declaration,  the  defendant's 
husband.  2>oe  dem.  Merigan  v.  Daly, 
934. 


BARRISTER. 


Counsel, 


BASTARD. 
Page  410.     Paor,XVL 

BILL. 

L  To  perpetuate  testimony,  S08-    £ii- 
dence,  Xllf.  1. 

IL  Attorney's  Bill,  685.   AUormey,  X  1. 

BILL  OF  ENTRY. 
Page  595.     Corn. 

BILL  OF  EXCEPTIONa 

Form. 

Ought  to  select  the  precise  point  in 
the  summing  up,  and  not  to  state  the 
whole  at  length.    Somres  v.  &yn,  S5. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

L  Drawer  of  Bill. 

1.  Uncertificated  bankrupt,  4  7 J*  /W. 
IL  r  ^ 

S.  Discharge  of  by  indorsee's  forbear- 
ance to  acceptor,  50C.    Pott,  X.  2. 

IL  Acceptor :  estoppel  by  acceptance. 

In  an  action  by  a  bonA  fide  indorsee, 
against  'the  acceptor  of  a  bill  o(  ex- 
change, the  defendant  is  estopped  from 
pleading,  that  the  drawer  and  fin^  in- 
dorser  was  an  uncertificated  bank- 
rupt when  the  acceptance  was  gifea. 
Braithwaite  v.  GanUner,  475. 

III.  Maker  of  note:  discharge. 

Where  payee,  a  composition  cre- 
ditor, has  nevertheless  proved  lor  the 
full  amount  against  the  prindfial's 
estate,  966.    CompotUitm,  t 
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IV.  Promissory  note. 

In  what  form  not  negotiable. 

I.  Bankrupt,  III. 

V.  Cheque. 

1.  Date. 

A  cheque  is  sufficiently  dated  to 
•  satisfy  the  exemption  clause,  sect.  15, 
of  the  Stamp  Act  9  6.  4.r.  49^  if  it 
bear  date,  "Ihrckester  Old  Bank,"  and 
there  be  in  fact  a  bank  so  called  in  the 
town  of  Dorchester,  and  there  be  no 
proof  that  the  cheque  was  drawn  else- 
where than  at  Dorchester,  Strickland 
V.  Mansfield,  675. 

2.  Stamp,  675.     Ante,  1. 

3.  Place  of  drawing,  675.    Ante,  1. 

VI.  Indorsement. 

1.  To  unnamed  officer,  as  suo^  he 
obtains  absolute  title  to  the  iM. 

Dedaratiofi  in  Assumpsit  stated  that 
E.  drew  a  bill  of  exchange  on  de- 
fendants, payable  to  order  of  O. ; 
that  defendants  accepted ;  that  O. 
indorsed  to  *•  The  Treasurer  General 
of  the  Royal  Treasury  of  Portugal;" 
and  that  (7.,  then  being  the  Treasurer 
General  aforesaid,  indorsed  to  plaintiff. 

Pleas.  2.  That  the  said  Treasurer 
General  oT  the  Royal  Treasury  of 
Porttfgal  did  not  indorse  to  plaintiff: 
and  issue  thereon.  3,  That  the  said 
Treasurer  General,  by  whom  the  in^ 
dorsements  were  alleged  to  have  been 
made,  at  Ike  time  when  ke  indorsed 
was  not  such  Treasurer  General  as  was 
designated  and  intended  by  the  in- 
dorsement of  O.,  but  minister  of  a  hos- 
tile government,  and  had  no  title  or 
authority  to  indorse :  replication,  tliat 
thie  Treasurer  General  who  indors^i! 
was  the  Treasurer  General  designated, 
&c.  (not  adding  at  the  time,  &c.) ;  and 
issue  thereon. 

•  It  was  proved  that  the  bills  were  in- 
dorsed for  the  use  of  M,,  then  king  of 
JPortngtd,  and  received  by  C ,  bang 
then,  and  at  the  time  ot  the  first  in- 
dorsement, his  treasurer;  but  that, 
after  MS  government  had  been  solv 
verted  by  a  hostile  one,  and  C.  re- 
moved from  office,  C.  indorsed. 

Held  i  That  C,  by  the  indorsement 
and  deliver}*  to  himself,  acquired  an  ab- 


solute title  to  the  bills,  and  a  power 
to  indorse,  which  couid  not  be  qua- 
lified by  any  intention  of  O.  not  ex- 
pressecl  in  the  indorsement,  even  if 
such  oualification  could  be  annexed  to 
an  indorsement  at  all ;  and  semble  that 
It  could  not :  And  that  it  was  imma- 
terial whether  C  was  Treasurer  Ge- 
neral at  the  time  of  his  indorsing  over 
or  not,  and  that  the  words  at  the  time, 
&c.  were  therefore  properly  omitted 
firom  the  issue  taken.  Soare§  v«  Glyn, 
24. 

2.  Qualification  of  indorsement,  24« 
Ante,  1. 

5.  To  treasurer  of  government  de 
facto,  effea  of  change  oi  govern- 
ment, 24.    ArUe,  !• 

4.  Time  of,  when  immaterial,  24. 
Ante,  1. 

5.  By  uncertificated  bankruptj  473. 
Ante,  II. 

VII.  Place. 

Of  drawing  cheque,  675.    Ante^  V*  I. 

VIII.  Collateral  contract. 

Objection  that  it  is  not  in  writing. 
Gillett  V.  Whitmarsh,  969. 

IX.  Held  for  specific  purpose. 

When  not  in  reputed  ownership  of 
holder,  1,  Bankrupt,  III. 

X.  Giving  time. 

1.  By  agent  taking  bill,  instead  of  re- 
ceiving the  amount  in  money  and 
applying  it  to  his  owa  demand 
against  nis  principal. 

To  assumpsit  for  money  paid,  &c , 
defendant  pleaded,  as  to  part,  that, 
after  the  accruing  of  the  causes  of 
action  and  before  action  brought,  B. 
was  indebted  to  defendant  in  a  sum 
exceeding  the  sum  pleaded  to,  by  de> 
cree  of  a  Scotch  Court,  and  was  im- 
prisoned to  enforce  payment :  and  that, 
after  the  accruing,  &c.  and  before  ac- 
tion brought,  plaimifi*  was  authorised 
by  defendant  to  receive  from  B.  the 
amount  pleaded  to,  part  of  the  debt 
from  B.  to  defendant,  and  to  retain 
and  appropriate  it  in  full  satisfaction 
and  dischai^e  of  the  cause  of  action 
pleaded  to,  aid  to  receive  the  residue 
from  B.,  and  hold  it  on  behalf  of  de- 
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reodant.  That  plaintiff,  hifitead  of 
receiving  the  aaiouiit  pleaded  to  in 
latisfiicuon  and  disdiai^  elected  to, 
and  did,  at  the  request  of  B»^  and 
without  the  knowledfe  or  consent  of 
defendant,  receiTe  and  take  from  B.  a 
bill  of  exdiange,  to  the  amount  of  the 
•urn  pleaded  to,  for  and  on  acooual  of 
that  amount,  parcel  of  the  debt  due 
Irom  B,  to  defendant,  and  appropriated 
and  retained  the  bill  to  and  for  the 
liquidation  and  discharge  of  the  mo- 
neys and  causes  of  action  pleaded  to ; 
and,  without  the  licence,  &c.  of  de- 
fendant, authorised  and  procured  the 
discharge  of  B^  from  imprisonment 
without  receiving  the  residue  of  the 
debt  owing  fh>m  B^  to  defendant,  and 
without  any  part  of  the  residue  being 
satisfied  or  discharged. 

On  special  demurrer,  objecting  that 
the  plea  did  not  properly  snew  accord 
and  satisfaction,  or  set  off. 

Held,  a  bad  plea.  BwiUe  ▼.  Moore^ 
489. 

S.  By  holder  to  acceptor. 

To  an  action  on  a  bill  of  exchange 
bv  indorsee  against  drawer,  defendant 
pleaded  that  the  drawee  accepted,  and 
plaintiff  afterwards  sued  drawee  on  the 
bill,  and,  while  that  suit  was  pending, 
in  consideration  of  S/.,  agreed  with  the 
drawee  that  plaintiff  should  stay  all 
further  proceedings,  and  forbear  con- 
tinuing to  sue,  for  two  months,  during 
which  time  plaintiff  could  have  con- 
tinued further  proceedings;  which 
agreement  was  without  the  drawer's 
(now  defendant's)  consent;  and  that, 
in  pursuance  of  the  agreement,  and 
without  the  drawer's  consent,  plaintiff 
did  stay  all  further  proceedings  and 
forbear  continuing  to  sue  the  drawee. 

Held,  a  good  plea,  though  it  did  not 
expressly  aver  that  the  indorsee  could 
have  obtained  jud^ent  against  the 
drawee  before  the  tune  until  which  he 
agreed  to  forbear. 

The  phuntiff  in  the  present  action 
traversed  the  agreement  set  out  in  the 
plea;  and  issue  was  joined.  Held  that 
the  drawer  supported  the  issue  on  his 
part  by  merely  proving  the  agreement, 
and  that  plaintiff  was  not  enutl«i  to 
shew,  in  answer,  that  judgment  could 
not  have  been  obtained  earlier  than  the 
time  until  which  he  had  agre^  to  for- 
bear,   /mmc  ▼•  Dontf/,  500. 


XL  Pleadbg. 

1.  Time  of  endorBement,  when  inmia- 
terial,  24.  Ante^  VL  1. 

8.  Plea  of  drawer  being  uncertificated 
bankrupt,  475.    AntCt  IL 

3.  Plea  of  giving  time  by  taking,  489. 

4.  Plea  of  time  ghren  to  acceptor,  500. 
Ami,  X.  S. 

5.  Forbearance  in  &ct  not  put  in  issue 
by  traverse  of  agreement  to  forbear, 
500.    Ante,  X.  S. 

6.  Dischai^  of  composition  suiety  by 
proof  for  full  debt  against  the  prin- 
cipal's estate,  966.   Con^Moftos,  L 

XIL  Evidence. 

1.  Note  for  interest,  is  evidence  of  pria- 
*  being  still  due,  115.     Interest^ 


p. 

2.  Und< 


2.  Under  traverse  of  agreement  to  for- 
bear, 500.    Ja/e,X.2. 

5.  Place  of  drawing  cheque,  675.   Aaie^ 

V.  1. 


BISHOP. 

Liability  to  censure  by,  640.     CAaroft, 
L  1. 


BONA  FIDES. 

Of  justice  of  the  peace,  13.     Cotmctkm, 
III.  1020.     Justice^  IV.  1. 


BOND. 

Interest. 

On  corporation  bond,  926.     Staitde, 
XLIII.  2. 


BOOKS. 
Plubfa'c,  inspection,  689.    Evidence,  VI. 

BOROUGH  FUND. 
Page  986.    Siaivie^'XlAn^^ 


BOUNDARY. 


CASE. 
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iurisdiction  of  tithe  comraissionerft  as  to, 
52j  45.     Tiihe,  L  1,  2. 


BREACH. 

L  Of  contracts 

'    I.OfpromiseofAiaiTiag^558.  Mar^ 
riage,  I.  1. 

2.  Of  contract  to  assign,  371.    Con^ 

tract,  XH.  2. 
5.  By  a  p&rty  disabling  himself  from 

performance,  358.    ifarriage,  I.  1. 

371.     Contract,X\L  2, 

II.  Of  discipline,  640.    Church,  I.  1. 


BRITISH  SUBJECT, 
Who  b,  208.    Evidence,  XIII.  1. 

CANON. 

Against  relinquishment  of  holy  orders, 
672.     Church,  I.  ]. 

CASE. 

I.  When  h  lies. 

U  Notwithstanding  statuto];y  remedyi 
where  that  not  coextensive. 

Case.  Declaration  stated  that  de- 
fendant, after  9th  of  November,  1635, 
and,  after  the  first  election  of  counciU 
lors  under  stat.  5  &  6  H^.  4.  c.  76.,  was 
appointed  and  acted  as  town  clerk  of 
the  borough  of  £r.,  and  continued  to 
be  and  act  as  such  town  clerk,  until 

'  the  expiration  of  hts  ofiice  by  his  law- 
ful removal ;  that,  after  such  removal, 
and  within  three  months  after  the  ex- 

'  pnration  of  defendant's  office,  the  coun- 
cil of  the  borough,  in  pursuance  of  the 
statute,  duly  authorised  and  appointed 
A.  to  receive  from  defendant,  and  re- 

•  quired  defendant  to  deliver  to  A,  a  true 
account  in  writiogof  «irmatters*  com- 


mitted to  defendant's  charge  as  such 
town  clerk  by  virtue  of  the  act,  and 
also  of  all  moneys  &c.  together  with 
proper  vouchers  &c.  and  also  a  lift  of 
the  names  of  debtors  ftc. ;  of  which 
premises  defendant,  within  the  three 
'  months,  had  notice,  and  was,  within 
the  three  months,  required  by  A,,  pur- 
suant to  the  authority,  to  deliver  to  A, 
the  said  matters  and  things  which  A. 
was  so  authorised  to  receive;  that, 
since  defendant  had  such  notice  &c., 
and  within  the  three  months,  a  rea<- 
sonable  time  for  the  delivery  had 
elapsed ;  that,  before  the  expiration  of 
defendant's  office,  to  wit  on  &c.  divers 
matters  and  things  were  committed  to 
his  char;^  under  the  act,  and  for  the 
corporation,  viz.  certain  deeds  &c.; 
that,  during  the  time  aforesaid,  de- 
fendant received  moneys  amounting 
&C.,  by  virtue  and  for  the  purposes  of 
the  act,  and  bad  not  tendered  any  ac- 
count thereof  to  plaintiffi ;  and  that, 
before  and  at  the  expiration  of  de- 
fendant's office,  there  were  divers  per- 
sons from  whom  moneys  were  due  for 
the  purposies  of  the  act,  which  ought 
to  have  been  received  and  accounted 
for  to  plaintifis  by  defendant,  but  who 
had  not  paid  the  same  t  Breech,  that» 
though  it  was  defendant's  duty  to  de- 
liver the  said  matters  and  things  to  A; 
and  il.  all  the  time  continued  to  be 
authorised  to  receive  them,  defendant 
had  not  delivered  them  to  A.;  by 
means  whereof  plmntifis  were  kept  in 
ignorance  of  matters  which  ought  to 
have  been  contained  in  the  account, 
list  and  vouchers,  and  had  been  pre- 
vented from  obtaining  monevs  wnich 
thev  might  have  obtained  if  defendant 
had  peiformed  his  said  duty,  and  from 
carrying  on  the  busineBS  of  the  corpo- 
ration &c. 

Held,  on  special  demurrer,  that  an 
action  on  the  case  for  the  breach  of 
duty  laj  against  the  defendant,  and 
that  plamtiffi  were  not  restricted  to  the 
summary  remedy,  under  stat.  5  &  6 
W,  4.  c.  76.  f .  60.,  before  justices  of  the 
peace.  And  that  the  appointment  of 
A,  to  receive  the  several  matters  and 
things,  and  the  duty  of  defendant  to 
deliver  them,  were  sufficiently  alleged. 
lAchfield,  Mayor,  Sfc,  v.  Simpson,  65. 

2.  Against   custom-house  officer,  for 
not  signing  bill  of  entry,  $95.    Com. 

3.  For  accident  oecanooed  by  permis- 
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CAUSE. 


CHARITY. 


sive  obstruction  of  highway,  286. 
Action^  II.  1. 

II.  Dcclaratloii. 

What  count  cannot  be  regarded  ai  a 
count  in  caie,  lOOO.    JfUkery^  h  U 


CAUSE. 
Probable,  709.    Perfwy, 

CERTAINTY. 

I.  In  title  of  patent,  1044.    Patent. 

II.  Of  amount  of  premiums  paid  by  as- 
signee of  policy  for  assignor,  863. 
I)e6t,lL 

CERTIFICATE. 

L  To  exempt  society  from  rateability, 
719,  729,  745.     Poor,  YLLL 

II.  For  immediate  execution,  931.  Exe- 
cutia»pL 

III.  Attorney's,  renewal,  638.  Regnla 
Goicraiit. 

IV.  Of  chargeability,  889.  Poor,  XIX.  6. 

V.  Of  order  of  court,  161.  Landlord 
and  Tenant,  X.  1. 


CERTIORARL 

I.  When  it  lies. 

1.  What  order  a  judicial  proceeding 
rcnioveuble  by,  75.  Cterk  of  the 
Peace,  I. 

2.  To  quash  order  bad  in  part,  when, 
75.    Cterk  of  the  Peace,  L 

3.  To  quash  orders  of  Town  coun- 
cil, 926.     Statute^  XLIIJ.  2. 

II.  When  granted. 

Though  document  already  in  court, 
45.     rtik€,L2. 


III.  What  points  may  be  gone  mto. 

1.  Where -gniBted  under  clause  par- 
tially restoring  the  writ,  43.  TkJke, 
1.2. 

2.  On  arguing  spedal  case,  547.  Poor, 
XXIX.  1. 

IV.  Side  bar  rule. 

Proceeding  by,  when  not  equivaleot 
to  motion  in  court,  547.  Poor, 
XXIX.  I. 


CHAMBERS. 
Judge  at,  524.    AppSoatiBm,!,^ 

CHANCERY. 

L  Prooeedmgs  on  petitidi  of  f%ht,  S08. 
Evidemx,  XIIL  1. 

11.  Bill  to  perpetuate  IcitiaKnnr,  SOS. 
Ewidenee,  XIII.  1. 


CHAPEL. 

Unconsecrated  and    unlicensed,  640. 
Ckurch,l.  1. 


CHARGEABILIT\^ 

L  Evidence  of,  571,  572,  889.    Poor, 
XIII.  2,  5.  XIX.  6. 

II.  Certificate  of,  889.     Poor,  XIX.  6. 


CHARm'. 

I  Special  nature  of  trusts,  594.  Poor, 
VI.  2. 

II.  Special  character  of  trustees,  594* 
Poor,  YI.  2. 

III.  Legal  estate,  in  trustees,  or  in  parish 
officem,  582.  da/cAwonfaUy'  I.  1. 
394.     Poor,  VL  2. 


OHARTBR. 


CHURCH. 


Joei 


CHARTER. 

Incorporating   truiteet   of  a  private 
fraochiie,  946.    Quo  Warranto^  !• 


CHARTER  PARTY. 
Exception  during  the  Toyage. 

Plaintiff  and  defendants  agreed  by 
charter  party  that  a  ship^  then  at 
Liverpool,  of  which  plaintiff  was  mas- 
ter, should,  with  all  convenient  speed, 
be  mode  ready,  and  should,  at  Xr.,  re* 
ceive  and  hMud  ih>ni  the  charterers' 
agents  a  full  cargo,  and,  being  so 
loaded^  should  proceed  to  Siettim  and 
deliver  the  same  and  so  end  the  voy- 
age, restraints  of  princes,  Sec,  **  during 
the  said  voyaee,  always  mutually  ex- 
cepted;" and  the  ship  was  to  be 
loaded  at  Xr.,  without  detention ;  and 
defendants  thereby  agreed  to  load  the 
vessel  at  L.^  as  in  the  charter  party 
stated,  with  the  said  cargo,  at  L. 

On  general  demurrer  to  a  declara- 
tion in  assumpsit,  assigning  for  breach 
of  the  above  agreement  that  defendants 
did  not  load  the  ship  at  L.  without 
detention,  but  detained  her  at  L.  an 
unreasonable  time  (not  negativing  re^ 
strain ts  of  princes  &c.):  Held, 
.  That  the  exception  as  to  restraints 
of  princes  &c.  was  applicable  only  after 
the  ship  quitted  lAverpool.  Crow  v. 
FM,  467. 

II.  Pleading. 

Omission  to  negative  exception,  4G7. 
Anie,  L 


CHATTEL. 

I.  Destruction    by   joint   owner,   908. 
Trover,  III.  I. 

II.  Annexations  to  freehold,  915.    FIjp^ 
turet. 


CHEQUE. 
Page  675.    Bills,  V.  l. 

CHISF.  JUSTICE  IN  EYRE. 
Page  981.    Amendment,  L 


CHILD. 

I.  Illegitimate,  how  described,  410.  Poor ' 
JLYi. 

II.  Indictment  for   maltreatment,  959. 
Indictment,  I.  1. 

III.  See  also  Infant.    Parent  and  Child. 


CHOSE  IN  ACTION. 

Assignment  of:  who  must  sue. 

Defendant  was  the  treasurer  of  a 
D^r&j/ lottery,  and  received  the  sub- 
scriptions, rickets  marked  with  the 
names  of  horses  entered  to  run  for  the 
Ihrby  stakes  were  issued  to-  the  sub- 
scribers; and  it  was  understood  that 
the  holder  of  a  ticket  bearing  the 
name  of  a  winning  horse  would  re- 
ceive a  prize  in  money.  Defendant 
received  5t,  for  each  ticket,  and  was 
to  pay  the  prizes.  The  holder  of  a 
ticket  purchased  of  defendant  sold  it 
to  plaintiff  There  was  no  written  con- 
tract between  any  of  the  parties ;  and 
the  party  who  bought  of  defendant 
subscribed  as  for  himself.  The  horse 
named  on  plaintiff's  ticket  won. 

Held,  that  plaintiff  could  not  re- 
cover the  amount  of  the  prize  from 
defendant,  there  being  no  privity 
between  them.    Jones  v.  Carter,  134. 


CHURCH. 

I.  Correction  for  breach  of  discipline. 
1.  What  dissenter  not  exempt  from. 

The  fourth  section  of  the  Toleration 
Act,  1  Stat.  1  W.S^  M,  c.  18.,  exempt- 
ing persons  who  shall  take  the  oaths 
and  subscribe  the  declaration  there 
mentioned  from  prosecution  in  the 
Ecclesiastical  Court  for  nonconform- 
ing to  the  Church  of  England,  extends 
not  only  to  lay  persons,  but  to  clergy- 
men who,  after  being  ordained,  dissent 
from  the  Church. 

SemUe,  that,  to  claim  this  exemp- 
tion, it  is  sufficient  that  the  party  states 
himself  to  be  a  dissenter,  without  any 
more  formal  act. 

But  a  penon  ordained  a  griett  in  the 
Church  of  England  ctaanot^m  this  man- 
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ner  or  otherwise  at  his  own  pleasure, 
divest  himself  of  his  orders,  so  as  to 
,  exempt  himself  from  correction  by  the 
bishop  for  breach  of  ecclesiasticiu  dis- 
ciph'ne. 

Performance,  b^  Mich  priest,  of  the 
Church  service  in  an  unconsecrated 
chapel,  not  licensed  bjr  the  bishop,  and 
.  aeunst  hn  raonitioii,  is  nich  a  breach 
of  discipline,  and  not  a  mere  act  of 
nonconformity  protected  by  the  Toler- 
ation Act  or  by  stat.  52  G.  5.  c.  155. 

So  held  on  motion  for  a  prohibition, 
where  articles  had  been  eidbibited  in  the 
Ecclesiastical  Court,  under  stat.  3  &  4 
Vki.  c.  S6.,  Sj^nst  a  priest  for  such 
irregular  performance  of  service,  and 
be  put  In  defensive  allegations,  statine 
that,  before  he  did  the  acts  complained 
of,  he  had  seceded  firom  the  Church  of 
Englandf  and  was  minister  of  a  con- 
gregation of  protestant  dissenters,  as- 
•embjing  in  the  unlicensed  chapel. 
Prohibition  refused.  Bamc9  v.  Shore, 
640. 

2.  What  performance  of  divine  service 
b  a  broEurh,  640,    AnU^  1. 

II.  Nonconformity. 

1.  What  it  it,  640.    Ante,  I.  1. 

2.  To  whom  the  Toleration  Act  ex- 
tends, 640.     Anie,  I.  1. 

3.  Exemption,how  claimed,  640.  Anle, 
I.  U 

III.  Priest. 

Liability  to  correction  by  bishop,  640. 
Ante,  L  1. 

IV.  Pew. 

Repairs  by  municipal  corporation,  926. 
Statute,  XLUI.  2. 


CHURCHWARDENS. 

I.  Vestingof  property  in. 

Buildings  and  lands  were  conveyed 
by  B.  and  G.  to  K.  and  R.  in  fee,  to 
the  use  of  B^  G.,  iST.  and  JR.,  in  fee, 
'*upon  trust  to  receive  and  take,  or 
othen^-ise  permit  and  su&r  the  church- 
wardens *•  of  a  parish,  *•  for  the  time 
being,  yearly  for  ever  to  receive  and 
take,  the  ren^  iMues,  profiu  and  an- 


nual payments  and  proceeds,**  "as  the 
same  should  arise  or  become  payable, 
for  or  towards  the  repair  of  the  parish 
church,"  **  and  for  the  benefit  of  the 
said  parish,  so  and  in  such  BSBBer  as 
the  same  had  theretofore  been  osoally 
or  lawfully  applied  and  disposed  o^ 
and  accormng  to  the  intentions  of  the 
several  charitable  persons  who  gave  or 
devised  the  said  premises  respe^ivdiy ; 
they,  the  said  churcfawardenik  yenriy  at 
EoUer  accounting  to  the  pnndiionen," 
^  in  vestry  asaembied,  for  the  •nme.'* 

Among  the  parcels  conreyed  were 
four  eott^es,  described  in  the  convey- 
ance as  situate  in  the  pariah,  "  wherein 
poor  £unilies  were  pennitted  to  dwefl 
rent-free." 

Held,  that  the  |Nt>perly  vested,  onder 
stat.  59  G.5.C.  12.  «.  17.,  in  the  parish 
officers,  and  that  th^  were  the  praper 

parties  to  sue  for  use  and  oi 

of  the  premises  conveyed; 
such  action  could  not  be 
by  the  trustees.      Rumhrni 
382. 

IL  Actions  by  chtirchwardens. 

1.  When  the  proper  parties  to  sue, 
582.    Awiey  1. 

2.  When  not  the  proper  parties  to  sue, 
394.     Poor,  VI.  2. 


CLERGYMAN, 

L  Becoming  a  dissenter,  640.      Gkmrd^ 
L  1. 

11/  Relinquishment  of  orders,  640,  67£. 
Church,  L  1. 


CLERK. 

I.  Misprision    of,    981.     Awtciitdwtemi,  I. 

515.     Attorney,  L 

II.  Attorney's:  stamp  duties,  515.    At" 
tomey,  I. 


CLERK  OF  ASSIZE. 

His    certificate  of  order  of  court,  161, 
Landlord  md  Temmt^  X.  10. 


CLERK  OP  THE  PE/ICE. 


COMPLAINT. 
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CLERK  OF  THE  PEACE. 

I.  Fees. 

lo  nutdemcanor. 

.  A  table  of  the  fees  and  allowances 
to  be  taken  by  the  clerk  of  the  peace 
for  the  county  of  5.  was,  in  1826,  duly 
settled  and  approTed  by  the  sessions, 
and  confirinect  by  the  Judges  of  Assize, 
under  stat.  BlG.S.c.  91,  It  autho- 
rised the  taking  of  traverse  and  other 
fees  from  defendants  in  misdemeanor, 
and  was  acted  upon  till  1844,  when 
the  sessions  made  an  order  that  no 
officer  of  the  Court  should  thereafter 
take  or  demand  any  fee  or  payment 
from  any  defendant  in  misdemeanor. 
Stat.  8  &  9  Vict.  c.  114.  was  afterwards 
passed,  which  prohibits  the  taking  of 
certain  fees  from  defendants  who  are 
acquitted,  or  discharged  by  procla- 
mation. 

Held,  on  motion  to  quash  the  aboye 
orders,  removed  by  certiorari : 

That  the  order  was  a  judicial  pro- 
ceeding, removable  by  certiorari. 

That  the  order  was  illegal,  assuming 
to  abolish  fees  which  had  been  regu- 
larly ascertained  under  stat.  57  G.  3. 
c.  91.;  and 

That,  stat.  8  &  9  Vict.  c.  114.  not 
having  prohibited  all  such  fees,  this 
Court  was  bound  to  interfere  by 
quashing  the  order.  Regjma  v.  Coki^ 
75. 

IL  Antiquity ofthe office, 75, 80.  Ante^l. 


COHABITATION. 
Page  483.    Connderatiott,  I. 

COLLATERAL  FACT. 
Pi^e  709.    Perjury. 

COLLOQUIUM. 
Pkiges  849,  854.    Defamation,  IV. 

COMMENTS. 
Addons  of,  533.    DefamaUoH^V. 


COMMISSION. 

I.  Of  assize,  161.    Landlordand  Temtutg 

II.  To  examine  witnesses,  208.     Evi- 

Hence,  Kill.  1. 

III.  Under  petition  of  rkht,  808.    Evi- 
dence, Xin.  1. 


COMMISSIONERS. 

L  Hthe  commisfionen,  32,  45.    TMe, 
I.  1, 2. 

n.  Of  land-tax,  63.    Evidence,  XX.  1. 


COMMITMENT. 

I.  Bad,  supported  by  good  conviction,  13. 
Onmchon,  IIL  1. 

IL  See  also  Warrant. 


COMMON. 

I.  Obstrucdon. 

1.  By  building  a  house,  757.  Nmsanee, 
I.  1. 

S.  Abatement,  757.    Ntdsanee,  1. 1. 

II.  Tenants  in.    Tenant  in  Common. 

COMMON  COUNTS. 
Plea  of  tender,  920.    Plea^  I. 

COMMUTATION. 
Of  tithes,  32,  43.    TW^e,  L  1, 2. 

COMPENSATION. 

Under  treaty,  for  foreign  confiscation, 
208.    Evidence,  XIII.  1. 

COMPLAINT. 

Subject  matter  how  shewn  in  notice  tof 
action,  1020.    Juitice,  IV.  1. 
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COMPOSITION. 


CONSPIRACY. 


COMPOSITION. 

L  Breach  by  creditor :   proof  for  full 
amount  under  bankniptcy. 

To  an  action  on  a  promistory  note 
for  I  SOL,  by  nayee  againtt  niaker»  de- 
fendant pleaded  that  W.  was  indebted 
to  plaintiff*  in  5612/.  10#.,  and  was 
unable  to  pay  in  full;  whereupon  it 
was  agreed  Dctween  plaintifT,  defendant 
and  W^  that  plaintiff  should  accept  a 
composition,  to  wit  1500/.,  in  satis- 
faction ond  discharge  of  the  5612/. 
I  Of  ^  and,  in  consideration  of  the  pre^ 
raises,  and  that  plaintiff*  would  accept 
the  1500/.  in  satisfaction  and  discharge, 
defendant  should  make  the  note  in 
part  payment,  and  on  account  of  the 
1 500/.,  and  that  plaintiff*  should  not 
enforce,  or  attempt  to  enforce,  or  in 
any  way  claim  or  demand  payment  of 
any  further  sum  than  the  1500/,:  that 
defendant  made  the  note  upon  the 
terms  of  the  agreement,  and  that  there 
never  was  any  other  consideration : 
that  W.  afterwards,  and  before  the 
note  was  due,  became  bankrupt;  yet 
plaintiff*,  without  defendant's  consent, 
proved  in  the  bankruptcy  for  the  full 
amount  of  the  3612/.  lOr. 

Held  a  good  plea,  on  motion  for 
judgment  non  obstante  veredicto :  but. 
Held,  on  motion  for  a  new  trial,  that 
the  plea  was  not  proved  by  evidence 
of  an  agreement  ttiat,  on  giving  35oL 
down,  150/.  bv  note,  and  a  bond  of 
other  parties  lor  lOOO/.,  IV,  should  be 
released  from  the  original  debt.  Gil" 
hit  V.  Whiimarsh,  966. 

II.   Variance    in    description    of,    966. 
Ant^,  I. 


COMPTROLLER. 
Of  customs,  595.     Com, 

CONCLUSION. 
Of  pleadings. 

Of  replication  in  two  parts,  558.    JExe- 
cutorSflUl, 


CONDITION* 

Precedent. 

Waiver  by  incurring  diiabiUtyy  3#6.  Met' 
riage^  1.1.    371  •    Omiract^  XII.  2. 


CONFESSION. 
In  pleading,  908.    T\ro9er^  IIL  1« 

CONFISCATION. 
By  foreign  state,  S08.    Evidence,  XIII.  I. 

CONFIRMATION. 

By  tithe  commissioners,  159.    Tithe.W, 
2. 

CONSENT  RULE. 
In  ejectment,  934.    Baron  and  Feme, 

CONSIDERATION. 
I.  Precedent  moral  consideradon. 


A    woman    declared   in    assampnt 
ogainst  a  man,  averring  that  de&oaafit 
had  seduced  and  debauched  plaintiff, 
and  induced  her  to  cohabit  with  Imn, 
whereby  she  had  been  injured  in  her 
character  and  deprived  of  the  niMi 
of  procuring  an  honesc  Uydibood ;  that 
the  two  had  agreed  to  discontinue  the 
immoral  connection  and   live  apart: 
and  that  defendant,  as  a  compehsadon 
for  the  injury  and  in  consideration  of 
the  premises,  undertook  to  pay  plaintiff 
a  vearlv  sum  towards  her  manicenance ; 
which  he  had  failed  to  do. ' 

Held,  a  bad  declaration,  as  disdosang 
no  legal  consideration  for  the  onder- 
taking.     Beaumont  v.  Reeve,  483, 

II.  Past  cohabitation,  485.    Jni^,  I. 


CONSPIRACY. 

Attorney  bonvicted  of,  stnidc  oflTthe  roll, 
129.  , Attorney, yt.  I. 


CONSTRUCTION. 


CONTRACT. 
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CONSTRUCTION. 

I.  or  statutes. 

1.  Effect  of  incorporation,  4z.  Tithe^ 
Ls;    109.  Cbftvtr/tbn,  III.  8» 

2.  Construction  so  as  to  devest  estate, 
when  refused,  394.    Poor,  VI.  2. 

5.  General  words,  452.    Bate. 
*     4.   Application    to    ipatteri    ejusdem 
generis,  452.     Rate, 

5.  Impossibility  of  supposed  intention 
regarded,  6«9,  705.      Evidence,  VI. 

6.  Clause  of  avoidance  restricted  to 
one  of  several  oosissions,  639,  705. 
Evidence,  VI. 

7.  Singular  number  construed  so  ns  to 
import  the  plural,  d  1 1 .  Distress,  1. 1 . 

8.  Liberal,  92G.    5/(i/ti/e,XLIIl.  2. 

9.  So  as  to  ovcr-ridc  precedin^^  part  of 
section,  975.  Landlord  and  Tenant, 
VI.  1. 

10.  Not  so  at  to  create  a  forfeiture 
against  the  intention  of  the  parties, 
973.    Landlord  and  Tenant,  VI.  1 . 

II.  Of  deeds. 

1.  Intention  collected  from  all  parts  of 
the  deed,  429.    Anntdly,  I. 

2.  Of  obscure  proviso  in  it  lease,  973. 
Landlord  and  Tenant,  VI.  1. 

11|»  Of  pleadings. 
iNot  forced,  757.    Ktdsance^  1. 1. 

IV»  Of  particular  words  and  phrases, 

t.  **  Artificer  "  and  «  employer,**  311. 
Tmdt. 

2.  Distinction  between  *'  assaulted  " 
and  "  made  an  assault,"  1&7.  Plead- 
ing, XXWlll.  4. 

3.  •*  Boundary  of  any  lands,'*  32, 40. 
Titlte,  I.  1,  2. 

4.  ••  Cannot  be  ascertained,"  547. 
Poor,  XXIX.  1. 

5.  *'  On  a  day  certain,"  981.  Amend- 
ment,h 

6.  "Child,"  410.     Poor,  XVI. 

7.  **  Corporate  buildings,"  926.  Statute, 
XLllf.  2.  ' 

8.  *' J)<^mbe"  at  a  rent  tbereia  re* 
served,  311.     Truck, 

9.  -  Duly,-  877.    Poor,  XXII.  2. 

VOL.  VIII.  N.8. 


10.  "  During  the  voyage,"  467. 
Charter  party,  I. 

11.  "Entry"  and  •* re-entry,"  974. 
Landlord  and  Tenant,  VL  1. 

12  "  Ejected,"  757.    Nmtmuie,  I.  1. 

13.  «  Expelled,"  757.    KtMonee,  L  1. 

14.  **  Inquire  into  and  settle,"  43,  61. 
TUheX  2. 

15.  **  Notice  thereof  (with  the  cause 
of  such  taking)  lefl,"  1034.  Land- 
lord and  Tenant^  IX. 

16.  «  Literature"  "exclusively,"  719. 
729.    Poor,  VIII. 

17.  "  Necessarily  incurred,"  926. 
5/a/K/^,XLIII.2. 

18.  ••  Other  tenement,"  452.    Rate, 
19."  Nothing  in  this  provision  con- 
tained," 43,  56.     Take,  I. 

2a  "  Put  out,"  757.    NmtoHce,  1. 1. 

21.  •*  Removed,"  757.  Nvistmee,  1. 1. 

22.  "  Shall  and  may  and  they  are 
hereby  empowered,"  394.  Poor,  VI. 
2. 

23.  *^  Sole  and  exclusive "  when  not 
equivalent  to  "  several,"  1000.  Fish- 
ery,  I.  1. 

24.  "  Sufficient  security,'*  342*  At- 
torney, VII.  1. 

25.  "  Such  justices,"  871.  Poor,  XIL 
1# 

26.  ^  Demand  and  takej^  15.  Connc- 
Hon,  III.  1. 

27.  "  Wages,"  311.    Truck. 

28.  "  Whilst,"  959.    Indictment,  I.  I. 

CONTEMPT. 

Disobedience  of  order  of  restitution, 
161.    Landlord  and  Tenant,  X.  1. 

CONTINUANCE. 
.  Permissive,  286.    Actton,lt,l, 
Presumption  that   a   debt  continuet 
unpaid,  1 1 5.     Interest,  II .  1  • 

CONTRA  PACEM. 
Page  1000.    Fishery,  1. 1. 

CONTRACT. 
.  Power  to  contract. 
1.  For  tithe  commutation  rent  charge, 
32.    Tithe,  I.  1. 
4  c 
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CONTRACT. 


9.  For  remuneration  of  witness,  326. 
Poor,  II.  1. 

II.  Parties. 

1.  Evidence  of  official  character,  169. 
T\impike,  I. 

2.  Artificer  and  employer,  311. 
Truck. 

3.  Boardofguardiansy326.810.  Poor, 
II.l.m.3. 

III.  When  it  must  be  in  writing. 

1.  Under  truck  act,  511.     Truck, 

2.  To  vary  effect  of  promissory  note, 
966.     CompoiiHon,  1. 

3.  Objections  of  want  of  writing,  when 
to  be  taken.  Gillett  v.  WhUmarsh, 
969. 

IV.  When  it  must  be  under  seal. 

1.  Contract  by  corporate  body  when, 
not  necessarily  incident  to  the  pur- 
poses of  incorporation,  326.    Poor, 

2.  When  the  objection  cannot  be  taken 
after  execution  of  contract  accepted, 
810.    Poor,  III.  3. 

3.  By  town  council  to  pay  interest, 
926.     Statute,  ^Un.  2. 

y.  Stamp. 

Plurality  of  stamps,  371.  Po*/,  XII.  2. 

VI.  Consideration,  485.   Comideration,!. 
966.     CompotUion,  I. 

VII.  How  to  be  construed. 

With  a  view  to  intent,  358.  Jlfor- 
riage,  I.  1. 

VIII.  How  affected  by  custom  of  trade, 
511.     Truck. 

IX.  Estoppel. 

By  accepting  execution  of  contract, 
810.     -Poor,  III.  5. 

X.  Lien  by,  90.    Lien,  L 

XI.  Request  to  perform. 

Unnecessary  after  the  party  has  disabled 
himself,  358.  Marriage,!.  1.  371. 
Pott,  XII.  2. 

XII.  Breach. 

1.  By  a  party  dbabling  .himself  from 
performance ;  marriage  with  another 
person,  358.    Marriage,  I.  1. 


2.  By    assigning    estate    to   another 

person. 

Plaintiff  declared  upon  a  contract  1^ 
defendant,  then  holding  land  for  a  teim 
of  ^ears,  to  assign  all  his  interest  to 
plaintiff  on  payment,  by  plaintiff,  witb- 
m  seven  years  from  a  day  nained,  of 
140/.  Breach  that,  before  the  seven 
years  had  expired,  defendant  assigned 
all  his  interest  to  a  stranger.  On 
special  demurrer,  Held : 

1.  That  it  was  not  necessary  that 
the  declaration  should  aver  tender  of 
money,  or  request,  by  pluntifi^  or 
plaintiff's  readiness  to  acc4>t  an  asagn- 
ment. 

2.  That  the  breach,  as  laid,  was  a 
good  ground  of  action,  the  ddendaot 
having  incapacitated  himsdf  from  pe^ 
forming  the  contract,  if  called  on. 

By  writing  not  under  seal,  reekfng 
that  D.  had  purchased,  for  the  residue 
of  a  term,  four  messuages,  in  one  of 
which  the  plaintiff  resided^  it  was  agreed 
that  plaintiff  should  continue  to  reside 
in  that  messuage  during  the  residue  of 
D.'s  interest,  if  plaintiff  should  so  lonj; 
live,  at  the  yearly  rent  of  la.,  and  £h 
further  agreed  to  aas^  all  his  inteeest 
in  the  said  premise^  purchased  by  D. 
as  aforesaid,  to  plaintiff,  on  payment 
of  140/.  within  a  stated  period. 

Held,  1.  That  th'is  was  a  lease. 

2.  That  it  was  also  an  agreement, 
and  required  an  agreement  as  well  as  a 
lease  stamp,  inasmuch  as  the  lease  and 
the  agreement  comprehended  distinct' 
subject  matters.  Lt^etoek^.FrmUiAfn, 
371. 

XIIL  Who  must  sue  on« 

Assignor  or  Assignee^  154.  Ciote  is 
Action. 

XIV.  Pleading. 

1.  Compliance  with  fonns,  169!.  7W«- 
pike,  I. 

2.  Request  to  perform  contract,  wheo 
it  need  not  be  alleged^  358.  Mar' 
riage,l.l.    371.    Anie^XlLS. 

3.  Readiness  to  perfonn,  when  it  need 
not  be  allegedT,  371.    Amii,XLL2. 

4.  Tender,  when  it  need  not  be  aflcnd, 
371.    iAi^,Xir.9.  ^^ 


CONVENTICLE. 


CONVICTION. 
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4.  IVaverse  of  contract  does  not  in- 
volve traverse  of  performance,  500. 
Bills,  X.  2. 

XV.  Evidence. 

Variance  in  describing  composition, 
966.    ComposUumy  I. 


CONVENTICLE. 
Page 640.    Church,!.  I. 

CONVERSION. 
In  trover,  908.    TVover,  III.  1. 

CONVEYANCE. 

When  complete  as  against  party  convey- 
ing^ 689.    JEMenee,  VI. 

CONVICTION. 

I.  Information. 

When  it  must  be  in  name  of  attorney 
or  solicitor  general,  102.  Past,  III. 
2. 

II.  Penalty. 

Adjudication  of  in  statutory  form,  102. 
Pott,  III.  2. 

nL  Form. 

1.  In  words  of  statute,  when  sufficient. 

Stat.  4  G.  4.  C.95.  t.  50.  enacts  that, 
if  any  collector  of  tolls  **  shall  demand 
and  take  a  greater  or  less  toll  from  any 
person  than  he  shall  be  authorised  to 
do  by  virtue  of  the  powers  of  any  act, 
or  of  the  orders  and  resolutions  of  the 
trustees  or  commissioners  made  in  pur- 
suance thereof,"  he  shall  be  liable  to  a 
penalty;  which  is  made  recoverable  by 
conviction  before  justices,  and  distress, 
and  imprisonment  in  default  of  suf- 
ficient distress. 

A  conviction  stated  that  a  collector 
"  did  demand  and  take  "  from  J.L.,  at 
a  gate  on  a  turnpike  road,  "  a  certain 
tofi,  to  wit  the  toll  or  nm  of  Ad.,  as  and 
for  a  toll  then  and  there  payable  by  the 
sttd  /.Xr.,  at  such  gate,  for  a  eertain 


horse  then  and  there  drawing  a  certain 
cart  upon  two  wheels  only,  and  which 
said  cart  was  then  and  there  drawn  by 
such  one  horse  only,  and  driven  by  him, 
the  said  J.L.,  in,  along  and  oyer  the 
said  turnpike  road ;  and  for  which  said 
horse,  drawing  such  cart,  a  certain  toll, 
to  wit  the  sum  of  6cf.,  was  then  and 
there  payable  by  the  said  J.  Xr.,  the  said 
toll  or  sum  of  4(/.,  so  demanded  and 
taken  by  the  said"  collector  "  as  afore- 
said, then  and  there  being  a  lets  toU 
than  he**^  was  then  and  there  authorised 
to  take  for  the  cause  aforesaid  6y  virtue 
of  the  powers  of  any  act,  or  of  the  orders 
and  resolutions  of  the  trustees  or  com- 
missioners  of  the  said  turnpike  roadp 
node  m  pursuance  thereof  contrary  to 
the  form  of  the  statute"  &c. 

Held,  a  sufficient  conviction,  though 
no  provisions  of  any  particular  turn- 
pike act,  or  orders  or  resolutions  of 
trustees  or  commissioners,  were  set 
forth  or  referred  to. 

A  warrant  of  commitment  on  this 
conviction,  for  want  of  suffidcnt  dis- 
tress, stated  that  the  collector  was  con- 
victed, for  that  he  "  did  suffer  andper- 
mil  J.L.  to  pass  through**  the  turnpike 
gate, "  with  a  cart  drawn  by  one  horse, 
on  payment  of  the  sum  of  4rf.,  as  toll 
for  the  said  cart  drawn  by  one  horse, 
the  legal  toil  due  and  payable  in  respect 
of  the  said  cart  drawn  by  one  horse 
being  the  sum  of  6d ,  contrary  to  the 
statute"  &c. 

Semble,  that  the  warrant  gave  a  suf- 
ficient description  of  the  ofience  under 
the  statute.  But  held  that,  supposing 
it  insufficient,  the  conviction  would  cure 
the  defect. 

Sect.  147  of  Stat.  3  G.  4.  c.  126. 
enacts  "  that  if  any  action  or  suit  shall 
be  commenced  against  any  person  or 
persons  for  any  thing  done  in  pursuance 
of  this  act,"  "  if  the  matter  or  thing 
complained  of  shall  appear  to  have  been 
done  under  the  autnoritv  and  In  ex- 
ecution of  this  act,"  "  the  jury  shall 
find  for  the  defendant." 

Qu<sre,  whether  justices  committing 
by  virtue  of  this  act,  and  sued  in  tres- 
pass, be  entitled  to  a  verdict  on  the 
ground,  only,  that  they  bona  fide  be- 
lieved themselves  to  be  putting  the  act 
in  execution.    Stamp  v.  Sweetland,  15. 

2.  In  statutory  form,  when  sufficient. 

Stat.  2^3  Vict.  c.  12.  «•  4.,  vhicb 
4c  2 
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COPY. 


CORN. 


forbids  the  iastituting  w\y  prosecution 
for  offence*  under  that  act  exrept  in 
the  name  of  the  Attorney  or  Sohcitor 
General,  applies  only  to  offences  cre- 
ated by  the  act  itself,  though  by  sect« 
6.  it  is  to  be  construed  as  one  act  with 
itat.  39  G.  5.  c.  79.,  which  creates  other 
offences. 

Where  a  statute  gives  a  form  of 
conviction;  not  fully  describing  the 
offence,  the  conviction,  nevertheless, 
must  fully  describe  it;  but  in  the  part 
which  awards  the  penalty  it  is  sufficient 
to  follow  the  statute  form  :  Althonj^li 
the  enacting  part  of  the  statute  gives 
part  of  the  penalty  to  the  informer,  and 
the  form  is  not  so  drawn  as  to  shew 
who  he  is.     Regina  v.  Johnson^  L02. 

3«  As  to  shewing  on  the  face  of  the  con- 
viction who  the  informer  is,  102. 
Ante,  i>. 

4.    General  negative  when  sufficient, 
13.     Ante^  1. 

IV.  Commitment. 

Bad,  supported  by  good  conviction, 
15.    Ant^^lihl, 

COPY. 

I.  Of  rate,  707.    Poor^  IX. 

II.  Objections  to   sufficiency  of.     Poor, 

XXIl. 

COPYHOLD. 

Admittance :  number  of  fees,  and  stamps. 
Copyhold  land  was  devised  to  A.  for 
life,  remainder  to  five  pernons,  as  te- 
nants iii  common;  A,  was  admitted. 
Aflcr  his  death,  the  five,  haviug  con- 
tracted to  sell  to  B.,  severally  sur- 
rendered to  the  use  of  B,  in  fee,  which 
surrender  was  accepted  by  the  lord. 
Held  that  B.^  oo  claiming  admittance, 
must'  pay  five  fees,  and  that  the  ad- 
mittance would  require  five  stan>ps. 
Regina  v.  Eton  College^  536. 

CORN. 

Duties  :  damag;e8  for  illegal  detention  i^r 
duties.  ■-     -      ! 

Stat.  9  (r.  4.   c.  GO.,  repealing  cer- 


tain acts  which  laid  duties  on  foreka 
corn  imported  for  consumption  in  the 
United  Kingdom,  imposed  new  duties, 
to  be  graduated  according  to  the  aver- 
age price  of  British  corn,  which  aver- 
age was  to  be  certified  by  the  cbiap- 
troller  of  customs,  who,  for  that 
purpose,  was  to  strike  a  dx  weeks* 
average  on  the  prices  for  the  last  week, 
as  ascertained  from  returns  for  that 
week  transmitted  to  him,  and  the 
averages  certified  by  him  m  the  five 
preceding  w^ks. 

The  Customs*  Act,  3&  4  W.  4,  e. 
56.,  in  the  table  of  duties  inwards,  has 
the  words  "  Com.     See  9  G.  4.  r.  eo." 

Stat.  5&6  r%ct.  c.  14.  repeals  stat. 
9  G.  4.  c.  60.  (except  as  to  the  repeal 
of  former  acts^  aucI  enacts  that  there 
shall  be  levied  and  paid,  from  and  after 
the  passing  of  stat.  5  &  6  Vict,  c.  14^ 
the  duties  on  corn  specified  in  the 
table  annexed.  The  table  grtduates 
the  duties  according  to  the  average 
price  **  made  up  and  published  In  the 
manner  required  by  law.**  Sect.  28 
enacts  that  the  comptroller  shall  strike 
a  six  weeks'  average,  from  the  prices 
transmitted  to  him  fol*  the  last  week 
and  his  last  five  averages,  and  shall  on 
every  Tkurtdatf  transmit  a  certificate 
of  the  average  so  struclc  to  the  collect- 
ors at  the  ports ;  and  the  duties  to  be 
paid  shall  be  regulated  by  the  ^t  of 
such  certificates  received  by  the  col- 
lector. Sect.  ^  authorises  the  comp- 
troller, till  there  shall  have  been  a 
sufficient  number  of  weekly  returns 
under  the  act,  to  use  his  own  vreekly 
averages  published  before  the  act 
pasied. 

Held,  by  the  Court  of  fixcheqaer 
Chamber,  reversing  the  judgment  of 
the  Court  of  Q.  B. : 

That  stat.  9  G^.  4,  c.  60.  was  not 
kept  alive  by  stat.  3  &  4  ^^*  't*  c.  56. 
for  the  purpose  of  strikinc  the  first 
average  under  itat.  5  &  e  Vici,  c,  t4^ 
but  was  absolutely  repealed  by  stat 
5^6  Vict.  c.  H. ;  and  that,  there- 
fore, DO  duties  were  payable  iipoo 
corn  imported  between  toe  passiiif  of 
stat.  5&  6  Vict, c.  14.  and  recdpt by 
the  collector  of  the  compitroUef  s  first 
certificate  under  the  la$t  mcntbned 
statute., 

I  Held  ajsp,  .|by  tl^e  CoHrt.  c^  Ezclie- 
quer  Chamber:  r  - 

That  the  collector  was  liable^  under 


^  Stat.,  o  &  4.Jf.  4.  c.  52,^  *,  I  p.,  to  nn 
Vtipn  bVth^  jqase  by  the  impt>rter  for 
npt  bignihg  tlie  bill  of  entry  for  sucU 

.,c0rn  .until  h<^  receiyed  a  certain  sum 
Which  he  claimed  aa  duty.    And 

Tha^  the  corn  having  bt-en  deliver- 
ed up  to  tl^  imported  on  hi^  payt'^s, 
under  protest,  the  sum  claimed  ns  duty  ^ 
the  jneasure  of  damages  wa^  the 
amobot  so  paid,  together  with  the  lo^s 
SMstAined  by  the  detention  of  the  corn* 
taking  into  Recount  a  fall  of  prices 
which  had  occurred  between  the  re- 
fusal u>  sign  and  the  delivering  up  of 

;  ^he  I cprn.    Barrow  v.  Amntid^  595, 


CORONER. 

I., Inquisition:  insensible. 

1«  When  quashed 

,.  A  coroner's  inquisition  lonchingthe 

\  death  of  Vt,  r!>und»  as  toAtie  cause  of 

.^  death,    that  '*  n    certain    locomotive 

.,  stc^in 'Engine  numbered  4S,    wtth    a 

^  cert  am   tpoder  tittached   thcfet^i,  and 

f,  worked  there with^and  alfto  with  riiver% 

^  to  ^*it,  three  farria^ es^  u?eil  for  the 

conveyance  of  pas^cn^ers  for  hire,  on 

.,  a  ecruiu  rfuj-road  or  tram- way  called 

,|  *'  Tfif:  ^^idlauH  Railwoi/s^  there  siiuaie, 

and  which   savd  carriiigt's  respectively 

\yere  then  and  there  atiached  and  fus* 

'^pned  ttijijctbtrj  imil  U}  the  saulientftr* 

*mft  were  then  surd  there  propelled  hy 

the  ii\\d  locoinntive  stcam-engtnc,  ^nd 

■   ivh'wksfiid  locmmftire  tk'iim-titgi}tc,it^i' 

efcr  and  rnrrh^c^  were  then  ajul  there 

ijtipMJn^.affd  .trayiflling  alongf  the  sHid 

,  "r^i1-rosi<u  ortram-wny  towards  the  town 

and  cdunty  of  the  foWrt  nf  Noftih^- 

.^  ffam;  And  the  jiirors  aforesaid,  upon 

^  "iheir '  oath^  |»Ibresaid,  do  further  sav 

|hat,'whn&t,  and  during  ihc  time  that 

/the  same  Ibcohiolivcf,**  &e.,  iiverrin<»  n 

.  eoltjsion  with  a  train  in  wfiich^F,  was 

trayelling,  and  ascribing  his  death  lo 

the  cbTIision,  but  not  so  as  to  be  intel- 

'    Itgible  without  the  earlier  part  of  the 

,flri(gng. 

The  Court  quashed  the  Inqnbition, 

,'  liol^jhj  thiit  tne  words  *'and  uhich 

'said  focomdtive  engine,  tender, 'and 

fiarriages"  could  not  be  rejected   a^ 

8urt>1usage  for  thfe  [WIrpbse  of  render- 
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ing  the  previous  words  sensible.  Frgina 
V.  Midland  Raihi^ay  Company,  587. 

2.  Rejection  of  surplust^e,  when  re- 
fused, 587.    Anil,  1. 

II.  Proof  of  proceedings  before,  508. 
Addition. 


CORPORATION^. 

I,  What  acts  must  he  under  seal,  326, 
RIO.   Poor,  II.  1.  III.  3;  928.   Stalule, 

xun.2. 

U,  Particular  corporations. 

1.  Board  of  guardians,  326.   .  Poor, 

IT.  1. 
S.    Municipal.      Municipal   Corpora* 

iiont* 


CORRECTION. 

For  breach  of  ecclesiastical  disciplin^i 
640.     Churchy  I.  \. 


COSTS. 

I.  Directions  to  taxhig  officers,  629. 

II.  See  also  E;^pen»e». 

COUiNSEL. 

'Right  \o  beginwi      .  ,  . 

To  a  declaration  in  trespass  dc- 
feiidant  pleaded  a  Jnsttfication,  setting 
up  an  affirmative,  right  in  himself, 
\vhich  riubt  the  rcplicntion  traversed. 
At  the  trral,  the  plaintifPa  counsel 
claimed  the  right  to  bef^in.  The  Judge 
asked  whether  he  would  undertake  to 
proceed  for  substantial  damages^  and, 
on  counsel  declining  so  to  undertake, 
allowed  the  defendant  to  begin. 

Held  correct.  Chapman  ¥.  Rawton^ 
«73. 

COUNT. 

I.  Difierent  counts^  844,  851.    Defama^ 

fion^lV. 
It.  Striking  out,  524.    AppUcaiiffn,  I.  S. 
4c  3 
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COUNTY. 


DABiAGES. 


COUNTY. 
BouDdariet,  5S,  43.     Tiihe,  I.  1»  8. 

COURT. 

I.  Full  court 

Review  of  acts  at  chamben,  524.    Ap- 
plieaHomfl.  S. 

II.  Particular  Courts. 

1.  Ecclesiastical.    Ecdenastical  Court. 

2.  Of  attachments,  981.    Amendment, 
I. 

3.  Of  the  Chief  Justice  in  Eyre,  981. 
Amendment,  I. 


COVENANT. 

L  That  assi^ee  may  recover  premiums 
paid  by  him  for  assignor,  863.     Debt, 

IL  Action  on  breach. 
Debt  for  money  paid,  865.    Debt,  II. 


COVERTURE. 
Baron  and  Feme, 

CREDITOR. 

I.  Assignment  of  debt  bv,  1.    Bankrupt, 
IIL 

II.  Composition,  966.    Compoiition,  I. 

CRIMINAL  LAW. 

I.  Indictable  offence,  883.    Attorney,  V. 

II.  See  Indictment. 

CROSS  EXAMINATION. 

Opportunity  of,    208,  246.     Evidence, 
XIIL  1. 


CROWN. 

L  Petition   of  right,    808.     Eindenee, 
XIIL  1. 

II.  What  is  not  a  orawn  Ihmnhiir,  946. 
Quo  warranto,  L 

III.  Law*    Coroner,     Iw^Sdment* 


CROWN  OFFICE. 

I.  Amendment,  981.    AwtendwmUyL 

II.  Regulations  under  stat.  6  &  7  Viet, 
c.  20.  J.  1 6.,  98 1 .     Amendment,  I. 

CULTIVATION. 
Probable  change  in,  199.  TUke^W-B, 

CUSTODY. 
Of  documents,  1 58 .    Evidence,  VII. 

CUSTOM. 

I.  Of  trade :  as  entering  into  terms  of  t 
contract,  511.     TVuck. 

II.  Traverse  of,  294.     De  injurid,  I. 

CUSTOMS. 

I.  Com  duties,  595.     Com. 

II.  Damages  fortllegaldetentioQ  of  goods, 
595.    Com, 

III.  Comptroller,  595.    C^m. 

IV.  Collector,  action  against,  595.  Corn. 

V.  Bill  of  entry:  refusal  to  sign,  595. 
Com, 

DAMAGES. 

I.  Nominal  or  substantiaL 

Right  to  begin,   how  affected,  673. 
*  Counsel. 


U.  Special 

In  trover,  daiiiagcs  nay  be  gifcn  la 
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respect  of  special  damage,  besides  the 
value  of  the  ^oods  converted,  if  special 
damage  be  laid  in  the  declaration. 

As  when,  in  trover  for  carpenter's 
tools,  special  damage  was  laid  in  respect 
of  the  plaintiff  a  carpenter  being  hin- 
dered from  working.  Bodley  v.  Rey^ 
noldty  779. 

III.  Measure  of. 

1.  In  case  for  illegal  distress.  Wilton 
V.  NighHngale,  1035.  n. 

S.  For  illegal  detenUon  of  goods,  595. 
Com. 

IV.  Assessed  generally. 

Where  count  partly  on  matter  not  ac- 
tionable. 841,  854.  Defamation^  IV. 
1,2. 

V.  Award  of,  479.    ArbiiralioH,  I. 

VI.  Whether  '  petition   of  right  main- 
tainable for,  808.    Evidence,  XIII.  1. 


DATE. 
Of  cheque,  675.    £illt,  V.  1. 

DEATH. 
Disposition  after,  in  power  of  attorney, 

714.   wm,i. 

DEBT. 

L  Dealings  with  raspect  to. 

1.  Assignment  of.    Asiignment, 

2.  Composition,  966.    CompodHon,  I. 

J.  Presumption  against  payment,  115. 
Interest,  Ih  \. 

II.  Action  of:  on  covenant  to  pay  money. 
Money  paid  to  defendant's  use. 

Defendant,  to  secure  a  debt  owing 
from  him  to  j^aintifis,  assigned  to  them 
a  policy  of  insurance  on  his  life,  and 
covenanted  by  the  deed  of  assignment 
that  be  would  pay  the  annual  premhim, 
stated  to  be  37/.  15«.,  and  that,  if  he  at 
any  time  made  default,  the  plaintifis 
might  pay  it  and  recover  the  amount 
.   in  aa  action  at  law  a«  for  money  paid 


to  his  use.  Plaintiffs  declared  against 
defendant  in  debt,  reciting  the  deed 
and  alleging  payment  by  them  of  a 
premium  on  default  made  by  defendant, 
whereby  ah  action  had  accrued  to 
plaintiffs  &c 

Held,  on  special  demurrer,  that  the 
count  was  good,  though  the  deed  con- 
tained no  express  covenant  that  the 
defendant  should,  in  any  stated  event, 
pay  the  amount  of  the  premium  to  the 
plaintiffs.    Barber  v.  Butcher,  863. 

III.  Common  counts. 

Part  tender  pleaded  to  all  the  counts, 
proved  as  to  one,  920.    Plea,  I. 

IV.  Whether  petiUon  of  right  maintain- 
able for,  208.    Evidence,  XIII.  1. 


DEBTOR. 
Insolvent.    Insoloent  Debtor. 


DECLARATION. 
In  pleading. 
L  Formal  parts. 

1.  Recital  of  the  writ.  Holford  v. 
Bailey,  1000. 

2.  Charge  vi  et  armis.  Holford  v. 
Bailey,  1000. 

3.  Conclusion  contra  pacem.  Holford 
V.  Bailey y  1000. 

IL  Substantial  allegations. 

1.  Shewing  statutory  preliminaries, 
169.     Turnpike,  I. 

2.  Setting  out  incorporated  matter 
verbatim,  825.    Defamation,  I. 

3.  Special    damages,  779.    Damages, 

III.  Different  counts. 

What  separate  allegations  do  not  con- 
stitute, 841,  881.  Defamation,  IV. 
1.2. 

IV.  What  is  a  count  in  trespass,  1000* 
Fishery,  I.  1. 

V.  In  particular  instances. 

1.  Against  attorney  for  insofflcient  in- 
4c  4 
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vesti^tion  of  securities,  34ir,    At* 
/onwy,  VIL  t. 
2.  On  breach  of  promiie  to  mnrr}', 
358.    Afarrittgey  L  1« 

J.  On  brench  of  contract  to  assign, 
971.    CMnie/,XI[.  2. 

4.  On  demise  of  turnpike  tolls,  169. 
Turnpike,  I. 

5.  In  case  a^nst  town  clerk  for  non- 
delivery (H  accounts,  65.   Ckue,  I.  1. 

VI.  Striking  out  counts. 

Dismissal  of  summons,  584.    AppUca- 
Hon,  I.  S. 

VII.  How  &r  affected  by  plea. 

1.  How  fnr  narrowed  by  plea,  174, 
187.    Pfeading,  XXVlll.  1,  2. 

2.  Common    counts :    tender,    920. 
Pica,  I. 

VIIL  In  inferior  court. 
Jurisdiction  how  shewn. 

A  declaration  in  debt,  in  an  inferior 
court  (of  the  borough  of  L\  alleged 
that  defendant,  at  /.,  within  the  joris- 
diction  of  the  Court,  wus  indebted  to 
plaintiflr  in  10/.  for  money  found  to  be 
due  on  an  account  then  stated  between 
them,  to  be  then  and  there  paid  on 
request ;  with  non-payment  and  a  re- 
fusal, to  wit  at  /.  aforesaid,  within  the 
jurisdiction;  to  the  damage  of  plaintiff 
within  the  jurisdiction,  'itie  marginal 
renuo  was  laid  at  /. 

Held  bad,  after  verdict,  for  not 
shewing  that  the  cause  of  action  arose 
.  within  the  jurisdiction.  Cookv.M^P/tcr' 
son,  1050. 

IX.  In  evidence,  208,    Evidence ,  XIII. 
I. 


DE^D. 

I;  When  neccssaiy,  757.    Nmumcct  1. 1. 

IT.  Stamp. 
Is  no  part  of  the  Instrument^  877. 
Poor,  XXII.  2. 

IIL  When  it  amy  operate  at  «  wiii»  714. 

mu,L 

IV.  Construed  by  coHectlng   mteatioB 
from  all  parts  of  it,  499.    Ammify,l. 

V.  Old:  proper  custody,  158.  Evidence, 
Vll. 

VI.  Evidence  of  oftdal    character  of 
prties,  169.    Tumpiie^  I. 


DECREE. 

Of  French    national    assembly,  208. 
Evidence,  XIIL  1. 


DEDUCTIONS. 
From  wages,  31 1.    Trvck, 


DEFAMATION. 

I.  TV  hat  words  actionable. 
The  words  must  be  in  themselves  ap- 
plicable to  the  individual  plaintiff. 
1.  In  an  action  for  libel  or  slander, 
when  the  words,  written  or  spoken, 
are  not  in  themselves-  appUcable  to 
the  individual  plaintiff*  no  introductory 
averment  or  innuendo  can  give  such 
an  application. 
i         Therefore,  where  the  declaration  in 
!     the    fir!»t    count,  after    reciting   tl^t 
!      plaintiff   was  employed  in    supplying 
j     fresh  water  to  ships  at  i/.,  and  Kad, 
i     for  that  purpose,  fitted  up  a  schooner 
I     with  wooden  tanks,  and  that;  tbe  ship 
M,  l)cing  at  H,^  plHintiff  conveyed  fresh 
water  to  the  M,  in  the  wooclen  tanks 
of  his  schooner,  oomj)laine<I  that  de» 
fondant  published,  of^  and  concerning 
plaintifiTm  his  said  employment,  and 
concerning  the  water  so  suppiicKl  Co 
the  M.,  a  statement  (set  forth  in  the 
count)  that  persons  on  board  the  ilf. 
had  become  ill  soon  after  leaving  H^ 
where  they  had  taken  in  freshwater; 
which  illness  was  occasioDeJ  b^  tbe 
water ;  that  the  water  was  ruQ  mto  a 
copper  tank  whence  the  casks  were 
filled  alongside;  that  tUe  poisoo  was 
imbibed  from  the  tank;  and  that  it 
behoved  tbe  authorkiea  tooi^Qr  its 
removal*  and  replaee  it  with  fa-  iron 
•nei  thcreli^v  i»famng  t^  .pWntiif 
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had  been  guilty  of  supplying  bad  and  ' 
unwholesome  water  to  the  M. :  judg- 
ment on  that  couiit  was  arretted. 

*  2«  Where  a  dedarntion  for  libel  sets 
out  a  publication  which  refers  to   a ' 
previous  publication^  but,  unless    by  ' 
reference  to  the  language  of  the  pre- 
vious publication,  contains  no  libel, 
such  previous  publication  must  be  con- 
cidered  as  incoqiorated  in  the  publi- ' 
cation  complained  of,  and  must  ap- 1 
pear,  in  the  declaration,  to  be  set  out 

'  Verbatim,  and  not  merely  in  substance. 
'  Therefore  judgment  vms  arrested  as 
to  the  second  count  of  the  ohove  de- 
ctaradon  which,  after  reciting  that  de- 
fendant published  a  statement "  in  sub-  i 
stance  as  follows,"  setting  out  the , 
publication  charged  in  the  first  count,  \ 

i  chained  that  defendant  afterwards  pub> 
lished,  of  and  concerning  plaintiff,  &c., 
and  of  and  concerning  the  first  publi-  ; 
cation,  a  statement  that  the  copper 
tank  was  fitted  up  in  a  schooner  be- 
longing to  plaintifil  Solomon  v.  Lawton, 
823. 

•  1.  Addition  of  comments,  553.    Post, 
V.  I. 

2.  Authority  to  publish,  535.    Poti^ 

V.  1. 

.\ 

3.  Imputation   not  new,  553.     PotL 
V.  1. 

}U,  Slander.. 

ly  Distinction  between  words  spoken 
all  aft  one  time,  and  words  srmken  nt 
i  '      difilfrent  times,  841,  854.    Post^  IV. 
1,2. 

J  2.  AVhat  words  impute  a  receiving  of 
stolen  goods  knowing  them  to  have 
''  ■    been  stolen,  $54.    Post,  IV.  2. 

ly.  Pietoding:  declaration. 

::    1*    Separate    allegations    of  distinct 
wordsi  when  not  different  counts. 

"  '     Where*  a  declaration  in  dlander  sets 

out  words  alleged  to  have  been  uttered, 

'   some  in  one  discourse,  and  the  remain* 

' ' der  in  n  second  discourse,  and  there  are 

'  ^  in  farm  but  two  coimts,  each  containing 

-     '^only  H»e  words  alleged  to  have  been 

'-    uttered  in  one  discourse,  the  deilara- 

ti<Hi  ^i|T  be  treated  lis  containing  only 

^'''  €#bM^ts,-thottShtlK^  Of  iocb  two' 


counts  contains  separate  allegations  of 
the  uttering  of  difierent  words  in  the 
particular  discourse. 

Therefore,  if  in  each  count  there  be 
any  words  set  out  which  are  slanderous, 
judgment  for  plnintiiF  will  not  be  ar- 
rested after  verdict,  though  the  damages 
be  general,  and  some  of  the  &ef)amte 
allegations  recite  only  words  not  ac- 
tionable. 

The  first  count  stated  that  plaintifi* 
was  a  butcher,  and  that  defendant,  con- 
triving to  cause  it  to  be  believed  tb«t 
plaintiff  had  been  and  was  guilty  oH  in 
tier  said  trade,  fraudulently  using  two 
weights  to  a  steelyard  (as  to  which 
there  was  no  previous  direct  allegation) 
by  her  used  m  her  snid  trade,  and  6f 
using  improper  and  fraudulent  weights 
in  her  said  trade,  and  tliereby  to  injure 
plaintififin  her  said  trade,  in  a  discourse 
of  and  concerning  plaintiff*  in  her  said 
trade,  and  of  and  concerning  ilf.,  a  son 
of  plaintiff*  and  her  servant  in  her  said 
trade,  as  such  servant,  and  of  and  tx>n- 
cerning  plaintiff*  having,  as  supposed  by 
defendant,  by  M,  as  her  agent  and 
servant, "  used  improper  and  ihindulent 
weights"  in  her  said  trade,  and  de- 
frauded and  cheated  in  iier  said  trade, 
and  of  and  concerning  her  being,  as 
supposed  by  defendant,  guilty  of  de- 
frauding and  cheating  in  her  said  trade, 
and  having,  as  supposed  by  defendant, 
in  her  said  trade,  by  3f«  as  her  agent 
and  servant,  fraudnlently  used  two 
weights  to  a  steelyard  .by  her  used  in 
her  said  trade,  spoke,  in  the  pre^nce 
Scc^  of  and  concerning  pUnntiff  in  her 
said  trade,  and  of  and  conderrang  Af., 
as  and  then  bcin;;  such  servant)  and  of 
and  concerning  plaintiff*havinjEy  as  sup- 
posed by  defendant,  by  -Af .,  as  her  agent 
and  servant,  used  improper  and  fraudu- 
lent weights  in  her  trade,  and  being,  as 
supposed  by  defendant,  guilty  of  de- 
frauding and  cheating  in  her  snid  trade, 
and  of  and  concerning  plaintiff  having, 
as  supposed  by  defendant,  in  her  said 
trade,  by  M,,  as  her  agent  and  servant, 
fraudulently  used  two  weights  to  a 
steelyard,  by  her  used  in  her  said  trade, 
these  false  &c,  words :  JIf.  (meaning 
the  said  3f.,  so  being  such  servant) 
utet  two  balls  to  his  mother's  steelyard 
(meaning, that  |>lapntiif«  by  M,  as  her 
agent  and  servant,  usea  improper  and 
fraudulent  weight*  in  her  said  trade, 
and   defrauded  and   clieated  in   her 
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smd  tfiide}.  On  motion  to  arrest 
Judgment, 

Held  that,  the  words  being  sus- 
ceptible of  both  a  harmless  and  an 
injurious  meaning,  the  innuendo  was 
properly  applied  to  point  to  the  in- 
jurious meaning. 

The  second  count,  with  similar  pre- 
liminary averments  and  description  of 
the  intention  of  defendant  and  subject 
of  the  discourse  and  of  the  words, 
adding  that  the  discourse  and  words 
were  also  of  and  concerning  detodant 
himself,  alleged  that  defendant,  in  the 
presence  &c,  spoke,  in  answer  to  a 
question  put  by  plaintiff  to  defendant 
as  to  whether  defendant  had  said  to 
G,  thatpIaintilTs son  used  two  hdU to 
plaintiflrs  steelyard,  these  false  &c. 
words;  To  be  ture  I  (meaning  de- 
fendant^ did  (meaning  that  defendant 
had  said  to  G,  that  plaintiff's  son  used 
two  balls  to  plaintiff's  steelyard,  and 
also  that  plamtiil^  in  her  said  trade, 
had,  by  a  son  of  plaintiff,  as  her  ligent 
and  servant,  fraudulently  used  two 
weights  to  a  steelyard  by  hdr  used  in 
her  said  trade) ;  /  (meaning  defendant) 
tM  swear  to  iiht  any  court ;  youy  G^ 
have  used  them  for  years  (meaning  that 

{>laintiff  had  in  her  said  trade  fraudu- 
ently  used  two  weights  to  a  steelyard 
by  her  used  in  her  said  trade).  On 
motion  to  arrest  judgment. 

Held  that  the  words,  as  stated  and 
explained,  were  actionable.  Griffiths 
J,  Lewis,  841. 

a.  Words  app^uing  to  be  used  in  one 
continued  discourse  constitute  only 
one  count. 

Declaration  for  slander  recited  that 
plaintiff  carried  on  the  trade  of  buy- 
ing and  selling,  and  was  a  dealer  in, 
an  article  of  fishing  tackle  called  a 
winch;  and  that  defendant  used  the 
trade  of  making  and  selling  winches: 
and  it  charged  that  defendant,  con- 
triving to  injure  plaintiff  in  his  said 
trade,  and  to  cause  his  customers 
to  believe  that  he  was  guilty  of  un- 
lawfully buyihg  goods  well  knowing 
them  to  have  been  stolen  and  dis- 
honestly come  by,  in  a  discourse  which 
he  had  with  plaintiff,  of  and  concerning 
him  with  reference  to  his  said  trade, 
and  of  and  concerning  the  premises,  in 
the  presence  and  hearing  ot  •/.  iP.  &c.,  { 


fklseiy  and  maliciously  sooke,  to  and 
of  and  concerning  jphuntife  and  of  and 
concerning  him  with  reference  to  his 
said  trade  and  the  premiaes,  the  words 
&c :  « I "  (meaning  defendant)  "  have 
been  robbed  of  about  three  dozen 
winches"  (meaning  snch  artidet  &c.) : 
**  a  person  haa  beaa  bnyaig  thingi  at 
my  shop,  and  hat  taken  them;  you" 
(meaning  plaintiflT)  ^  have  bought  two, 
one  at  3s^  and  one  at  Sx.;  jpu" 
(meaning  plaintiff^  "  knew  well,  when 
you  bought  them*  (meaning  the  taid 
winches^  ^  that  tbcy  ooat  me"  (mean- 
ing defendant)  **  three  times  as  nnch 
making  as  voa''  (meunng  pbiotiff) 
''gave  for  them,  and  that  they  could 
not  have  been  come  honestly  by.".  The 
declaration  then  proceeded;  ^where- 
upon the  phuntiff  thes^  m  the  presoice 
and  hearing  of  the  afbreiaid  penons, 
said  to  the  defendant"  &c^  setting 
forth  further  wordi  of  plaiotiff  respect- 
ing winches,  and  alle^ng>  that  de- 
fendant^fertber  coatrvnoo  &c.>  there- 
upon, in  the  presence  and  hesviqg  of 
the  said  persons,  replied  &c  (setting 
out  other  words).  ''^^  Thereby  msan- 
ing**  &c.  ^  that  the  plaintiff  had  been 
and  was  guilty  of  buying  winches,  well 
knowing  the  same  to  nave  been  dis- 
honestly come  by  and  tor  have  been 
feloniously  stolen  hy  the  person  t»f  and 
from  whom  the  said  plaintiff  had  so 
bought  them." 

After  verdict  for  general  dam^es: 
Held,  on  motion  in  arreU  of  judgment, 

1.  That  the  words  first  set  out  im- 
puted that  plaintiff  had  received  stolen 
goods  knowing  them  to  hare  been 
stolen. 

2.  That  the  words  following  ap- 
peared to  be  spoken  at  the  same  time 
with  the  others,  and  formed  with  them 
a  continued  discourse;  that  the  de- 
claration, therefore,  contained  onlv  a 
single  count;  and,  conseauently,  that 
plaintiff  was  entitled  to  judgment,  even 
on  the  assumption  that  the  words  last 
set  out  gave  no  cause  of  action.  Al- 
fred v.  Farlow,  .854. 

3.  Prelimmary  averments,  when  not 
necessary,  84 1 .     Ante,  I . 

4.  Innuendoywben  it  does  not  enlarge 
the  colloquhim,  841.     Ante,  1. 

5.  Innuendo^   pointing   iq  .  kjitfloos 


DEFAULT. 


DEPARTURE. 


loaiP 


meaniiig  of  words  susceptible  of  a 
harmless  meaDing,  841.    Anie^  I. 

6.  Colloquium,  effect  of  in  ezplanatioD, 
841.    Ante,  1. 

7.  Incorporated  slander  when  it  must 
be  set  out  Terbatim,  8S3.    ArUe,  L 

8.  Averments  and  innuendoes^  when 
useless,  8S5.    Anii,  I. 

V.  Evidence. 

1.  Of  authority  to  publish  libel. 
Indictment  for  t»using  to  be  pub- 
lished in  a  newspaper  a  libel  on  K. 

'  The  libel  told  a  story  of  JT.,  and  added 
comments  on  the  story,  giving  it  a 
ridiculous  character. 

The  editor  of  the  i>aper  deposed 
that  defendant  asked  him  to  shew  JT. 
up, and  communicated  the  story,  which 
the  editor  told  to  a  reporter  for  the 
paper;  and  that  this  story.  waS|  sub- 
stantially, what  was  published:  that 
before  the  publication  appeared,  de- 
fendant remarked  on  the  delay:  and 
that,  after  the  arUde  came  out,  de- 
fendant expressed  approbation  of  it. 

Held  that,  on  this  evidence,  a  jury 
might  find  that  the  defendant  autho- 
rised the  publication  of  the  particular 
libel,  notwithitanding  the  comments 
added)  and  although  it  appeared  that 
the  editor  had  heard  the  story  before 
defendant  told  it  to  him.  JtegiHd  v. 
Cooper,  S93, 

2.  Proof  of  inducement,  508.     Addi- 


DEFAULT. 

L  Mortgagee's  risht  of  entry  before,  895. 
Mortage,  III.  S. 

II.  Negligent.    NegUgenee. 


DEFENDANT. 

In  misdemeanor,  payment  of  fees  by, 
75.    Clerk  if  the  Peace,  I. 


DE  INJURIA. 
L  To  matters  of  ezeiise : .  eattom; 


Rq)1evin  for  taking  cattle.  Plea 
that  n .  was  seised  in  fee  of  a  forest, 
within  which  there  were  wastes ;  and 
that  certain  tenants  of  lands  near  the 
forest  had  a  right  of  common  on  such 
wastes  for  their  cattle  levant  and 
couchant;  that  there  was  a  custom 
within '  the  forest  for  the  master  fo- 
rester to  make  drifts  annual]^  of  the 
cattle  depasturing  the  wastes,  which 
were  to  be  driven  to  a  place  named  to 
ascertain  whether  any  of  them  were 
unlicensed  cattle  and  whether  any 
commoner  had  surchaiged;  and,  if 
any  had  surcharged,  the  catde  were  to 
be  impounded  damage  fesant.  That 
plaintiff  was  a  commoner;  and  de« 
fendant,  making  the  drift  as  servant  of 
the  master  forester,  found  plaintiff's 
cattle  depasturing  and  doing  damage 
in.  the  place  in  wbich|  ftc.,  and  that 
plaintifrhad  surcharged  by  depasturing 
with  the  cattle  seised :  wherefore  de- 
fendant detained  the  oattle  to  impound 
them. 

.  Replication,  admittiog  WJ%  seisin 
and  the  existence  of  the  wastes,  De 
injuria  absque  residuo,  &c.  Held  good 
on  special  demurrer.  Mortimer  v. 
Moore,  294. 

IL  What  is  an  antfaority  derived  from 
plaintiff,  615.  Landlord  and^Te- 
nant,  XIU.  1. 

in.  See  also  187.  Pleading,  XXMH. 
s. 


DEMISE. 
I.  Of  turnpike  tolls,  169.    Titmpike,  I. 

IL  Of  frame   to  artificer,    J 11,   522. 
Truck. 


DEPARTURE. 

L  In  pleading,  187.    Pleading,  XXVIII.' 
2. 

IL  From  voyage  insured,  781  •    Intur- 
L  1. 
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DEPOSITION;      ^     , 

Taken   under  bill   to  perpetuate    tesli- 
naonyj  SOS.    Evidence^  XIII.  1  • 


DERBV  LOTTERY. 

DESCRIFriON^i    !. . . 
Of  forcigfi  prtrtce,  508.    Addition.  ' 

DESERTION.     ■ 

,.••!•'  '■    '.II.       •  .  : 

Of  premises  bv  tenant  in  arrear,  IGl. 
LmuUord and  Tenant^X,  U 

DESTRUCTION. 
By  joint  owner,  908*    7>wrr,  III.  l. 

DETENTION. 
Of  goods. 
.For  duUet  illcgnny.  jdoona^.d^  595. 

DEVIATION.  - 

From  Tojage  insured,  7ft  iv  Imumnee^  1. 1 . 

DICTATION.     ... 
Of  libel,  533.    JDefannUton^  Vi  i\! 

DIRECTION. 

To  taxing  officers,  GSd.r     :    • 

DISBURSEMENT.    ^ 
Vwim,t%S,    AH6fntii[^X.  U 

DISCHARGE.. 
I.  Of  composition  sure(;y  by^  proof  of  full 


DISTRESS. 

debt  against  prindpaTs  estate, ,  966. 
CompotitioHf  L  .;ir»i   g  .  . 

fr.  t)nd«'*tn$o1v^ti)cbh^A&^;  ' 
Pleading,  587.   Iniolvcnf  JD^or^U.U 

I::;;  )l(j  lu*,  rn::  ) 

DISCIPLINE.  ' 
Breach  of,  640.    Ckurck,  I.  1. 

MSPEWSATION*  M    .  *    • 

With  condition  prece«[rat^  858.  ifar* 
riage,  L  1.  371.  Cantractj  XIL  2. 

DfsPosrrioN;     '^  i 

After  death,  in  power  of  attorney  to  take 
effect  during  life,  714.     tVUl,L 

dissen4^.         '* 

Page  640.    Church,  I.  U 

■'  •••  ■  iii^miK^.---' ■''■••'•"• 

I.  Feeding  of  animals  impounded. 

1.  Sale  for  expert s^s.'  ^ 

-  Under8tat;\S*'^'ir.:4j  c.  59>9k<4., 
requiring  the  distrainor  of  any  horse 
(which  word  "horse"  may,  by  sect.:21, 
be  construed  fis  "h^es")  to  feed  it 
while  in  the  pound,  and  empowering 

^  ^im,  after  seven ^d^j^jto^s^U  ^y  sucb 
horse  for  the  expenseis;'  a  party  ^ii^s- 

.  training  several  horses  may  selVone  or 
more  (bf  the  e^nses'O^mtl.lji^atoble^ 
per  Coleridge  ^,,  that  he  may  repent 
5uch  sale  from  time  to  time  rs  need 
requires. 

but,  if  he  pleads  the  sale  in  an 
action  of  trespass  for  taking  ^i^.cp^ 
verting  tl^e  bprses  solfl.  he,  mi^st  allege 
that  it  \*as  necessafy'iic^"'tett  iKehi  for 
|>aymcnt  of  the  ex{)ensi^  .     .  ^  , 

And^where  defendahi  mot  obtained 
a  verdict  on  such  plea  not  containing 
the  above  lille^^tion^  Judgment  vr.s 
given  non  obstalite  Vet^e^icto.  La^cm 
V.  Hurry,  811. 

■9:  fining  •sii:'  'Hkifi^ii':  <"■•'"'■  ■ 


DIVINE  SERVICE. 

II.  For  rent.  ..    ,,„v,,     .  . 
Noti(;e.  U)54. ,  Landlord  and  Tenant. 

III.  Case  for  illegal. 

Measure  of  damages.    WiUon  y,  I^hU 
ingale^  XO^S^^y^.  . 


DIVINE  SERVICE. 

Performance  iil^  iinconii^irated  and  un- 
licensed place,  640.     Church,  I.  !• 


DIVISIBILITY. 

In  pleading,  174, 197.  tPUading,  XXVIII. 
1,2. 

i.t .       I.  -p.Ji..."  •    ...•■.■■      ^    ,.      '. . 

DOCUMENTARY  EVIDENCE. 
Evidence,  V.-rXVI, 

DOWER. 
Common  uses  to  bar,  4^9.    Annuity,  I. 

DUPjyCITY.    . 
Baget  ^^7^\9r:.FleiidingrXX)iai.  i,  4. 

t,  16f,^^  fe'pbsd^^^^  kttr^ir;  595. 

-jo  •>({(>  (If/   /,:fri  ^'t-1  .11    .j.'w  .^    ..  :  ..-i 

U^liikgalfaxaKtionv595i  .iClc>ffi«  /,, 

'T.wr    ''.:    o;i  ".        }     iff.:      n  o  •     •»;;..  f^ 

.  r     ,.  WXY. 
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n.  Pl^d^^  ^V  CSiirip;  I.  h 


I.  Fishery  ii^  ali^i^o  solo^  1000.    ttsfieiy. 


II.  Long  user  larger  than  grant,  595. 
Evidence,  XIX.  3. 


ECCLESIASTICAL  COURT. 

I.  Ecclesiastical  discipline. 

Breach  of,andpuniihm'ent|  640.  Churek^ 
I.  1. 

II.  Prohibition. 

When  reff^sed,  6i9u    C^ch.h}^ 

III.  Exemption  of  Nonconformists  from 
prosecution. 

How  far  it  extends,  640.    Churchy  L  I. 

IV.  Actof:     "\;.,,  ^.'^..^y;. 

When  not  presumed,  576.    Evidence^ 
XIX.  I. 


EJECTMENT: 

I.  By  and  against  whom. 

1.  By  husband  agunst  wife,  954. 
Baron  and  Feme, 

S.  By  lafmllordagttinst' tenant  ;comtiioii 
law  formalities  when  requited,'  975. 
Landlord  and  Tenant^  VI.  I. 

IL  For  what. 
PoTNfMrish  house,,  lOft?.':'  ^00^9^1.  5* 

III.  Notice  to  quit. 

By  trustee  of  annuitaht,  to  grantor  of 
annuity,  429.    Annuity,  I. 

IV.  Common  consent  rule. 

Causes  nothing  but  title  to  be  in  issue, 
934.    Baron  dnd  Feme. 

V.  Outstanding  tettkM.    '. 

I.  Action  when  not  defeated  by  out- 
standing term  to  secure  same  an- 
nuity, 4^9^)  AnnuUyiiy  . 

8.  Setting-up  of  term  in  trustee  i^iunst 
cestui  que  trust,  429.    Anmdfy,  I. 


;    ■'«  i 


VI.  Evidence. 
Evidence  of  official  character  of  lesson 

of  iMmtf;  vm*^  ^pw^^^s.' 


i(m         EMANCIPATION. 


EMANCIPATION. 

I.  For  the  purpose  of  settlement,  349. 
Poor,  XV.  1. 

II.  Efiect  of  senrice  in  local  militia,  549. 
Poor,  XV.  1. 


EMPLOYMENT. 
To  write  a  libel,  S55,    Drfamationy  V.  I. 

ENROLMENT. 

I.  Of  annuity,  429.    Annmttf^  I. 

II.  Of  licence  to  hunt  in  royal  forest,  98 1 . 
Amendment,  L 

ENEMY. 
Enemy's  port,  78 1 .     Insurance,  I.  1 . 

ENTRY. 

L  Right  of. 

1.  To  secure  annuity,  429.     Annuity, 

S.  How  far  affected  by  outstanding 
term  for  same  purpose,  439.  An- 
nuUy,  I. 

5.  Distinguished  from  re-entry,  973. 
Landlord  and  Tenant,  VI.  I. 

4.  By  mortgagee  before  de&ult,  895. 
Mortgage,  Ul.  2. 

II,  Iq  bank  books,  inspecdon,  689.    Evi- 

dence,  VI. 

III.  Bill  of,  595.     Com. 


EQUIVALENT  EXPRESSIONS. 

Instances. 

L  Phrase  equivalent  to  ''demand  and 
take,"  15.     Conviction,  III.  1. 

li.  Phrase  equivalent  to  **  inquire  into 
and  leUle,"  45,  6K    TIMr,  I.  S, 


EVIDENCE. 

lU.  "^Several  fishery,-  looa    Fid^, 
1. 1. 


ERROR. 

Rerersal  on. 
To  what  extent  it  leaves  the  finding 
of  a  jury  in  operation  and  effixt,  129. 
Attorney  ^Sl.  1. 


ESTATE. 

I.  Under  common  uaes  to  bar  dower. 
How  far  equivalent  to  an  estate  in  fee 
simple,  4S9.    Anmdty,  I. 

n.  Severalty  of,  526.    Copyhold. 

III.  Reuniting  of,  526.    Copyhold. 

IV.  Devesting. 

By  statute,  594.    Poor,  VI .  2. 

ESTOPPEL. 

I.  Of  grantor  by  parol  licence,  757.  Nwh 
sance,  I.  1. 

II.  By  executing  transfer  and  receiving 
price,  689.    Evidence,  VL 

III.  By  accepting  performance  of  invalid 
contract,  810.    Poor,  III.  3. 

IV.  By  accepting  bill,  475.     Eills,  XL 

V.  When  available  on  demurrer,  473. 

BiOt,  IL 


EVIDENCE. 

I.  Burthen  of  proof. 

Where  substantial   damages  are  not 
claimed,  675.    Counsel, 

II.  Relevancy. 

Probable  cause  for  other  assignments 
of  perjury,  709.    Perjury. 

III.  Admissions :  by  conduct. 

1.  By  giving  note  for  interest,  115. 
Interest,  11.  1. 

.    3.  By  executing  deed,  stating  the  of- 


EVIDENCE. 
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fickl  character  of  other  parties,  169. 
Turnpike^  L 

IV.  Admissions:  by  pleading.    ' 

Part  tender  pleaded  to  several  counts 
generally,  920.    Plea^  I. 

V.  Best  evidence;  contents  of  written 
ihstruoaent. 

Of  decree  of  foreign  state  changiog  the 
law,  208,  250.    Pott,  XIII.  1. 

VI.  Documentary:  inspection. 
Of  entry  in  bank  books. 

Plointifl^  having  been  a  holder  of  3^ 
.  {»er  cent.,  stock,  brought  an  action 
against  the  Bank  o£  England  for  re- 
fusing to  pay  the  dividends.  The  de- 
fendants jileaded,  denyhog  that  plaintiff 
was  proprietor  of  the  stock  in  manner 
and  form  && :  and  their  defence  in 
fact  was  that,  before  the  dividends 
became  due,  the  stock  had  been  trans- 
ferred out  of  plaintiff's  name.  Issue 
being  joined,  and  notice  of  trial  given. 

The  Court,  on  motion,  made  an 
order  that  the  plaintiff  should  be  at 
liberty  to  inspect  that  particular  entry, 
10  the  transfer  book  at  the  Bank, 
which  related  to  the  transfer  of  the 
stock  in  question;  but  not  any  other 
part  of  the  Bank  books. 

A  party  having  executed  a  transfer 
of  stock  in  the  form  prescribed  by  stat. 
•  II  0.4^StlW,4^c,  15. f.  15.  cannot, 
in  an  acUori  against  the  Bonk,  dispute 
th^  title,  of  the  transferee  on  the 
groiind  that  he  has  not  subscribed  an 
'  acceptance  of  the  transfer  as  dif  eeted 
by  that  clause.  Foster  t«  Bank  of 
England,  689. 

VII.  Documentary :  proper  custody. 
Of  attorney  virtually  for  both  parties. 
A  deed  more  than  thirty  years  M, 
creating  a  term  which  attended  the  in- 
•  heritance^  was  produced  from  the  ens- 
tody  of  the  plaintiff's  attorney.  Phuntiff 
was  administrator  to  the  trustee  of  the 
term.  There  was  evidence  that  the 
attorney  had  acted  for  the  family  of 
the  defendants,  who  were  benefiaallv 
interested  in  the  premises  to  which 
the  deed  rektedyand  it  was  not  shewn 
for  wjioni  the  attorney  held  the  deeds. 
Held,  that  there  was  sufficient  prim& 
fiide  evidence  of  proper  custody.  Doe 
dem.Jaeoi§y.Fmip§,lSS; 


VIII.  Judicial  documents :  generally. 

1.  As  evidenoe  of  the  preliminary  pro- 
ceeding recited  therein,  161.  Land' 
lord  and  Tenant,  X.  1. 

2.  As  referred  to  by  the  judge  to  re- 
fresh his  memory,  508.    j£litiim» 

IX.  Judicial  documents:   coroners  in- 
quisition. 

1 .  Used  by  coroner  to  refresh  memory, 
validity  of  the  inquisition  immate- 
rial^ 508.    AddUion, 

2.  As  evidence  of  name  applied  to 
murdered  person,  508.    Addition. 

X.  Judicial  docoments:  orders. 

1.  Distinction  between  order  of  court 
and  order  of  judge  actiAg  as  an  In- 
dividual justice,  161.  Ltmdhritmd 
Tenant,  iL  1. 

2.  When  not  proved  by  certificate, 
161.    Landlord  and  Tenant,  X.U 

XI.  Judicial  documents:  certificate  of 
clerk  of  assise; 

When  not  proof  of  an  order,  161. 
Landlord  and  Tenant,  X.  1. 

XII.  Judidal  documents:  records  by 
justices,  as  evidence  of  pipceediogs 
therein  recited,  161.  Landlord  mid 
Tenant,  X.  1. 

XIII.  Depositions:  taken  under. Inil  to 
perpetuate  testimony. 
I.  A  partv  claiming  to  have  been 

the  owner  of  lands^  by  virtue  :af  a  ces- 
sion to  him  from  X,  since  deceased, 
offered  evidence,  before  any  other 
proof  of  the  cession,  that  A.  ai;tMaIly 
managed  the  proper^,  and,  while  so 
managing,  declared  that  he  did  so  in 
the  name  of  the  now  claimant.  Held, 
(p.  243,  &c.),  admissible  evidence. 

On  petition  of  right,  a  commisiioii 
issued,  and  an  inquisition  was  there- 
upon found  and  returned  into  Chan- 
cery. Before  any  further  proceeding, 
the.  suppliant  filed  a  bill  against  the 
Attorney  General  to  perpetuate  testi- 
mony, reciting  the  petition.  A  com- 
mission to  examine  witnesses  issued 
thereupon.  The  suppKant  proposed 
to  the  Crown  to  join  in  the  commis- 
sion :  but  the  Crown  did  not  consent; 
and  the  commission  issued  ex  parte. 
The  Crown  hayuig  traversed  the  in- 
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..^i^t  date,  it, iv^. provided  that  Bjiiish 
uibjects  iiaving  claims  agiainit  -the 
jFrenc/t  Government  who  had,  in  con- 

,  tjpaTeotion  of  the  after  mentioned 
Treaty  of  Commerce,  and  since  1st 
Janmry  17d3«  suffered  in  oonsequence 
of;  confiscation  or  sequestration  de- 
creed iq  Ffanc€9'^nd  their  heirs  and 
assigns,  subjects  of  His  BrUannk  Ma- 

.  j^y,  should,  conformably  to  the  Treaty 
oi  1814,  be  indemnified  and  paid,  after 

.  their  claims. should  have  been  reoog- 
nieed'as  legitimate,  and  the  noiount 

.  fited,  as  after  expressed  :  namely,  that 
the  claims  of  such  subjects  arising  from 
jUws  mnde  by  thei  Frinck  Government 
or  any  other  claim  whatsoever  (with 
an  exception  not  comprising  i^.'s  case) 
should  be  liquidated  and  fixed,  and  a 
sum  be  inscribed  in  the  Great  Book  of 
die  public  debt  of  France,  as  a  gua- 
.  rantee  for  the  daimanta,'  and  further 
sums  be  furnished  if  necessary :  three 

•  calendar  months    to   be  iBllowied  to 

•  AJauuants  resideot  in  JSaaropo  to  pfe- 
..fent  their  claims ;  and  those'  o^JBHtiMk 
.subjects  to  be  ex&mined  stccordlog  to 
; »  mode  directed.    That,  by  the  Treaty 

of  Commerce  of  1786»in  cbse  of  rupture 
!  he^ween  Eitgkmdnnd  Ftanee,  the  aiib- 
jects  of  dither  residing  ii>  the  territbry 
.  oC  the  other  were  to  be  allowed  to  con- 
tMioe  residence  undisturbed  while  they 
icondutfted  thetnselves  legally,  and,  if  or- 
dered JU>  withdraw,  should. have  twelve 
RMHuUis  to  do  so,  with  their,  property, 
idf  :they.:did  not  oonduot  themselres 
l,€antr&ry;to  public  order.     ... 
1.  .That,  in iDccfftttber  1615,  3f.  ami 
.4ithars  were 'appointed,  under  the  Groat 
.Seal,  conimbsioners  of  liquidation,  sr- 
.bitration  and  deposit,  to  execute  the  oon- 
vention,.  That, on  l^tk  January  ml S, 
lJ9.  transmitted  his  claim  to  llhe  Prime 
Minister  of  France^  who  received  it 
on  9th  February  1816,  but  stated  that 
he  considered  h  inadmissiblo.  > 

That,  by  a  Convendoii  between 
CheeU  BrkaU  and  France^  April  1818, 
it  was  agreed  that,  to  effect  payment 
af  eapital  and  interest  due  to  BrUUh 
«ibjects,,whjch  had  been  claimed  under 
the  Convention  of  1815,  an  annuity  of 
three  millions  of  francs  shoidd  be  iiW 
fcHbsd  tnihe  Gniat  Book  of.  the  public 
^bt^t  France* 

Thatv  by  stat.  59  Gr.  .T»  c.  3K,  reoiU 
ing  that  the  ComniissioneR)  had  r^i^ 
tersd  ';tho  daimants'  whQ  •  presented 
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themselves  within  the  period  prescribed 
in  the  Conventbn  or  1815,  aiid  hod 
paid  eertain  «ums^  and  that  three  of 
the  said  commissioners,  by  commission 
imder  the  Great  Seal  dated  1818,  had 
been  appokited  commissioners  of  liqui- 
dation, arbitration^  and  award,  to'  act 
on  behalf  of  His  Majesty  in  England, 
to  consider  the  claims  of  British  sub- 
jects properly  presented,  and  the  re- 
maining commissioners  had  been  ap- 
pointed commissionenB  of  deposit  to 
receive  the  inseriptionsfrom  the  French 
Government;  it  wa<  enacted  that- the 
commbsioners  of  liquidation   should 
Apportion  and  distribute  the  sums  pro- 
vided by  Franee,  and  brder  them  to 
be  paid  to  the  clahnanU  wfco  hod  duly 
registered^  io  fiiil  If  the^imi^  jAiid  were 
-  suficient)  in  port  if  insufficient :  the 
rejection  of  claims,  subject  to  appeal 
to  the  Privy  Coancil,  to  be  llnal,  and  a 
discharge  of  txyth  Governments  in  re- 
spect of  any  registered  claim  t  that 
unappropriated  sums  inscribed'  in  tlie 
Great  Book  of  ^nenipe  might,  b^r  the 
commissionera  of  depoeit,  onneiierfing 
directions  from'  the 'Engkt^  f^cretkiry 
:  of  State  for  Foreign  AIRiws  of  .the 
Commissioners   of  the  Treaturyv  be 
aold,  and  the  proceeds^  trans^iBived  to 
the  oomiaissionerf  of  itqaidatfOrt,  to  be 
invested  in  public  securities,  for  the 
purpose  of  being  applied  M  liquidate 
chums,  or,  if  all  were  licluideteil,' -  to 
suoh  purposes  aaithe  06mmiisi<»ners  of 
;  the  Treasury  should .  diMct  ^  Uin^  that 
tfa  e  pubtieseciiritiet  shimid'be''d«pdsiired 
lin.theJSnitA  of  England' ibth^iinmes 
.t>f  the  '  eommissionera  of  "Kquidatib^, 
Old  the  ptxKluoe  paid  iof  thef^pbscs 
in  the  ace  specified^     >••     ^  '       < '  > 

That  j9.*b  name  and  daint  were  not 
registered  ttU  afler  ihe  passing' bf  the 
statute.    ■  •'  ■'■'   ■'■.       '    •  ■  . 

.  That,  after  all  the  rei^tored  .claim- 
ants were  paid,  a  surplus  df  4<)  J^oof. 
tiiad  remauied  with  the  commissiaiiers 
of  deposit,  of  which  soogooo/.  had  h^Hi 
applied  to  satisfy  claimitondered  after 
the  time  mentioned!  in  the  Conveli^iou 
of  1815,  and'  admitted  under  the  mf- 
dioriiy  of  the  'Commisstoners  of  the 
Treasury  given  in  May  IBM;  And  the 
residue  was  paid-  into  the  Bank  on  ihe 
Oaveraibent  account  by  direction  of 
the  Treasury  under  stat.  .S9  O*  s. 
e».31.    ..«   ■.'<    •.{!..-'!     !  I.   }  •  '  i-i 

That  iffJa  prbpertyy  Iost.i[s  above 
4  o 
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with  interest,  was   of  the  value  of 

304,000/. 

The  Attorney  General  having  tra^ 
verged  the  niattert  of  the  inquiation, 
and  a  verdict  on  tlie  traverse  being 
found  for  B. : 

Held  (on  cross  motions,  to  enter  the 
verdict  for  the  suppliant,  and  to  enter 
judgment  for  the  Crown  non  obstante 
veredicto),  That  no  right  against  the 
Crown  appeared  upon  the  inquisition, 
(p.  270,  &c)    For  that. 

Assuming  (O  a  petition  of  right  to 
he  maintainable  for  money  claimed  as 
debt  or  damaoes ;  and 

Assuming  (3)  that  B,  was,  for  the 
purposes  ot  this  petition,  a  BriHth  sub- 
ject : 

First,  No  undue  confiication  was 
allesed  so  as  to  satisfy  the  condition  of 
the  Treaties  of  1814  and  181 5,  nothing 
being  shewn  but  an  adjudication  by 
a  French  tribunal,  which  this  Court 
could  not  see  to  be  contrary  to  the 
law  of  France f  or  pursuant  to  any  law 
which  this  Court  could  pronounce  void 
as  against  Briiiih  subjects. 

Secondly.  It  did  not  appear  that 
j9.'s  claim  had  been  admitted  and  as- 
certained according  to  the  Treaties,  his 
name  not  having  been  registered  within 
the  period  provided  for  by  the  Con- 
vention of  1815,  and  no  order  appear- 
ing to  have  been  given  by  the  Treasury 
to  inquire  into  B.*s  claim,  or  any  re- 
quest made  to  them  for  such  order; 
and,  further,  it  not  appearing  that  no 
other  claimant  might  possibly  come  in 
for  the  surplus;  and  the  inquisition 
not  shewing  whether  or  not  any  in- 
quiry had  been  made  by  the  commis- 
sioners of  liquidation  into  the  merits 
of  B*s  claim. 

Thirdly,  That  the  Queen  could  not 
be  said  to  have  received  the  money, 
the  finding  in  the  inquisition,  that  the 
surplus  had  been  paid  into  the  Bank  of 
England  on  the  Government  account, 
not  shewing  that  the  Sovereign  had 
received  a  personal  benefit  from  it« 
Baron  de  Bode*s  Case^  208. 

2.  Identity  of  cause,  208.    Ante,  I, 

5.  Identity  of  parties,  208.    Ante,  I, 

4.  Opportunity  to  cross-examine,  208. 
AjUc,  1. 

XIV.  Depositions:  of  witnesses  without 
the  jurisdiction,  208.     Ante,X\H.  1. 


XV.  Doeunentary !  inferenoeafhun 
parti* 

As  to  place  of  dmwiog  cheque 
Biili,V.}. 

XVI.  Recitals. 

h  In  records,  161«    Idmdlordm 

flMH/,  X.  1. 

2.  Of  official  character  in  which 
execute,  189.    TVrnipt*^,  I.* 

XVII.  AcU  of  foreign  state. 

Contents  of  decree  of  nation 
sembly.208.    Anti,X!\hU 

XVIIL  Secondary. 

Not  from  presumptioiiy  without  i 
576.    P<w/,  XIX.  1. 

XIX.  Presumption ;  from  poasesal 

1.   MHiBt  link   in   title  it  da 
supply. 

On  the  trial  of  an  eiectmei 
lessor  of  the  plaintffT  claimed 
signee  of  a  term  of  999  yean, 
was  traced  from  J. 

A  conveyance  was  proved,  by 
3f  .  assigned  the  terhi  to  J,,  moi 
fifty  years  before  the  trial ;  and 
shewn  to  have  had  possession  t 
forward ;  and  it  was  proved  thi 
session  had  been  in  parties  cl 
through  J,  down  to  a  time  withii 
years  of  the  trial. 

It  also  appeared  that,  befo 
conveyance  to  J.,  fV.  had  releaj 
term  to  M,,  by  a  deed  redttng  t 
of  J?.,  a  part\'  entitled  to  the 
under  which  K^.  and  M.  each  a 
an  interest.  Probate  of  the  w 
not  put  in ;  and  no  proof  was  g 
search  for  it.  It  did  not  appe 
W,  was  not  the  party  entitled 
term,  in  case  of  tne  intestacy  of 

Held, 

(1.)  That  a  jury  were  not  < 
to  presume  that  probate  of  such 
was  recited  in  the  deed  of  reles 
been  granted:  And  therefore  tl 
title  to  the  term  was  not  trace 
W.  to  Jif . 

(2.)  That,  upon  shewing  cause 
a  rule  for  a  new  trial,  after  a 
for  the  lessor  of  the  plaintifl^  it  i 
competent  to  him  to  abandon  hi 
of  the  term,  and  insist  tbat|  iod 
ently  of  the  will,  the  yuy  migl 
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Slime  an  estate  in  fee  from  the  posses* 
sion.  J}oe  dem.  Woodhoute  v.  FowcU, 
576. 

2.  From  user  more  extensive  than  old 
lease. 

Declaration  for  obstructing  a  wharf 
of  which  plaintiff  was  possessed :  plea, 
traversing  such  possession :  issue  there- 
on. 

Plaintiff  having  proved  shiy  years 
general  user,  defendant  proved  th9t, 
thirty  years  before  the  trial,  the  parties 
through  whom  plaintiff  claimed  had 
accepted  a  lease  of  adjoining  land,  con- 
taining a  grant  of  the  use  of  the  land 
in  question,  as  the  same  had  been  there- 
tofore used  by  the  lessees  as  a  sawpit 
and  for  laying  timber. 

Held  that  the  jury  might  never- 
theless, from  the  general  user,  infer 
that  plaintiff  was  possessed  of  the  land 
absolutely  at  the  time  referred  to  in 
the  pleadings.     Page  v.  Hatcheit,  595. 

XX.  By  propf  of  exer<;ise  of  oiSce. 

U  Inferwice  upwards. 

The  facta  that  a  party  did  a  par- 
ticular act  (as  signing  a  land-tax  assess- 
ment) in  an  official  capacity,  may  be 
proved,  not  only  by  shewing  that  he 
exercised  the  omce  before  or  at  the 
period  in  question,  but  also  by  evi- 
dence (limited  to  a  reasonable  time)  of 
his  having  exercised  it  afterwards. 
Doe  iiom,  Hopletf  v.  Toung,  63, 

8.  In  ejectment  in  demise  of  parish 
officer,  1037.    Poor,  Yl.  5. 


f principal  being  due,  115.  Inlerctt, 
I.  1. 

3.  Of  lessors  being  turnpike  trustees, 
169.     T^trnpike^L 

4.  Of  foreign  law,  208.    Anie,XllL  1. 

5.  Of  decree  of  French  nadonsA  assem- 
bly, 208.    Anii,  Xill.  I. 

6.  Of  inducement  in  inforniation  for 
libel  imputing  murder,  508.  Addition. 

7.  Of  name  applied  to  person  mur- 
dered, 308.     Addilion. 

8.  Of  authority  to  publish  libel  in  a 
newspaper,  5S3.    Defamation,  V.  l. 

9.  Of  probate  to  assignorof  term,  576. 
Ante,  XIX.  1. 

10.  Of  possession  of  wharf,  593^  Anii, 
XIX.  2. 

1 1.  Of  attorney  having  directed  wrong 
levy,  677.    Attorney,  IX.  1. 

12.  Ofchargeability,889.  Poor,  XIX. 
6. 

15.  Of  documents  having  been  in  evi- 
dence before  removing  justices,  889. 
Poor,  XIX.  6. 

14.  Of  identity,  on  face  of  documents, 
889.     Poor,  XIX.  6. 

XXV.  Variance,  966.    Composition,  I. 


XXI.  Opinion. 

Of  foreign  lawyer  on  a  historical  fact 
affecting  the  law  of  his  country,  208. 
AfU^.'Silh  1. 

XXII.  Declarations. 

By  person  managing  property,  208. 
AnteyXllL  1. 

XXIII.  Effect  of  proof. 
Partial  proof,  920.    Plea,  I. 

XXIV.  In  particular  cases. 

1.  Relief  as  evidence  of  settlement, 
.  108.    Pow,  XIV.  1. 

2.  Payment  of  intercsti  a«  proof  of 


EXAMINATION. 

I.  Of  attorneys,  630.    ReguU  GencroHt. 

II.  With  a  view  to  removal,  410.    Poor, 
XVL 


EXCEPTIONS. 

Charter  partif. 


In  charter  party,  467. 

JL. 


II.  Negativipg,467,  471.    Charter  parly, 
1. 


EXCUSE. 

What  is  matter  of. 
Custom,  294.     De  injtwiti,  I. 
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EXECUTIOX. 

I.  luimediate. 

Since  the  general  rule,  Trin.  4  Fife/., 
when  a  judge  certifies,  unier  stat.  I  W, 
4  c,  7.  f.  2.,  for  immediate  execution, 
the  plaintiflT  may  sign  judgment  and 
take  out  execution,  not  only  without 
a  four  day  rule,  but  without  delay. 
Alexander  v.  Williams^  951. 

II.  Rule  for. 

When  unnecessary,  951.    Ani€fL 

III.  Writ:  generally. 

1.  Responsibility    for    false    indorse- 
ment, 677.     AUomey,  IX.  1. 

2.  Levied  on  wrong  person,  who  liable 
in  trespass,  $77.    Aitomey,  IX.  1. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

I.  Probate. 

When  not  presumed,  576.    Evidence^ 
XIX.  1. 

II.  Pleading  :  set  off. 

1.  In  action  against  executor. 

To  assumpsit  against  an  execator, 
on  an  account  stated  by  him  as  exe* 
cutor,  a  set  off  for  debts  due  from 
plaintiff*  to  testator  in  his  lifetime  may 
be  pleaded.  So  held  on  demurrer  to 
the  replication. 

The  plea  averred  that  the  debt  set 
off  was  equal  in  amount  to  the 
damages  sustained  by  the  breach  9r 
the  promises.  The  plaintiff,  replied 
as  to  1493/.,  parcel  ot  the  set-off,  the 
Statute  of  Limitations;  and  further 
replied  that  plaintiff  was  not  indebted 
to  testator,  or  defendant  as  executor^ 
beyond  the  1495/.,  modo  ct  forma ;  with 
a  single  conclusion  to  the  Court  as  to 
the  whole  replication.  Held,  on  de- 
murrer, a  bad  conclusion. 

Qucere,  whether  the  replication  was 
bad  for  duplicity.  BlaketUtf  ¥•  Small- 
woody  538. 

.  Conclusion   of   replication,   538. 
AnU,  U 


III.  Evidence. 
Probate   when    not   presumed,  57o. 
J?(7i(/efice,  XIX.  1. 


EXEMPTION. 

I.  Claim  must  be  clearly  made  out,  7S9. 
Poor,  VHL  3. 

II.  Claim  of  by  mere  statement,  643. 
Church,  I.  1. 


EXPENSES. 

I.  Legal. 

1 .  Of  witness,  526.    Poar^  II.  I  • 

2.  See  also  CosU. 

II.  Of  feeding  animal  impounded,  %\\, 
Distreis,  I.  1. 

EXPERT  WITNESS. 

As  to  historical  facta  aflectiag  hrtiga 
law,  ^8.    Bvidc$ice^  XllL  K 


EXPULSION. 

From  dwelling-house,  757.    Ktusaneey 
L  I. 


EYRE. 
Chie  f  Justice  i n,  da  l .     Amenimtnt^  L 

PEBa 

I.  In   misdemeanour,   75.     Qeri  of  the 
Peace,  I. 

II.  By  whom  to  be  paid,  75,  82.    CL-rk 
of  the  Peace,  I. 

III.  On  admittance  to  copyholds,  598. 
Copyliold, 

FEE  SIMPLE. 

Common  limiutions  to  bar  dowcr^  43B* 
Amudiy,  h 


FBUOAU  LAW. 
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FEUDAL  LAW. 
In  AUacCt  208,    Evidence,  XIJI.  1. 


Execulkm. 


FIERI  FACIAS, 


FISHERY. 


I.  Several." 

1.  How  described. 

A  declaration,  reciting  that  defendant 
had  been  stimmoned  to  answer  piaintiif 
in  an  action  of  trespass,  charged  that 
defendant,  with  force  and  arms,  broke 

.  ppd  entered  a  fishery,  to  wit  the  sole 
and  exclusive  fishery  of  plaintiff,  in  a 
certain  part  of  a  river  then  flowing 
and  being  over  the  soil  of  one  F,,  and 
then  fish^  for  fbh  in  the  said  fishery 
of  plaintiff,  and  the  fish  of  the  said 

i&hery  of  plaintiflT,  there  found,  and 
being  in  the  said  fishery,  chased  and 
disturbed  :  Conclusion,  contra  pacem. 
Held,  on  motion  in  arrest  of  judg- 
ment, after  verdict  for  plaintiff: 

(1.)  That  the  declaration  was  shaped 
\ti  trespass. 

(2.)  That  (Semhle)  trespass  lies  for 
breaking  and  entering  the  several 
fishery  of  A,  on  the  foil  of  B.    But 

.  (3.)  That  the  words  "  sole  and  ex- 
clusive fisheiy"  were  not  equivalent  \ 
to  •'  several  **   fishery ;    and   that  no 
cause  for  an  action   of  trespass  ap- 
peared.    Ho/ford  V,  BaUci/,  1000. 

2f  In  alieno  solo,  looo.    Ante,  1. 

3.  Trespass  for  breaking  and  entering, 
1000.    Ante,  1. 

II.  Sole  and  exclusive. 

Not  necessarily  the  same  as  several, 
1000.    Ante,  I.  1. 

III.  Free  fishery,  1000.    Ante,  I.  1. 

IV.  Pleading. 

Trespass  for  breaking  and   entering, 
1000.    Anl^,  L  I. 


V.  Proceedings  before  justices.     Grijffin 
V.  EliuyliO.n. 


FIXTURES. 

Effect  of  annexation  on  the  property 

in  the  chattel. 

When  a  chattel  has  been  annexed 
by  its  owner  to  another's  freehold;  but 
may,  without  injury  to  the  freehold, 
be  severed,  it  is  not  necessarily  to  be 
inferred  from  the  annexation  that  such 
chattel  becomes  the  property  of  the 
freeholder.  Whether,  in  a  particular 
case,  it  has  become  so  or  not,  may  be 
a  question  on  the  evidence;  and  n 
jury  may  infer,  from  user  or  other  cir- 
cumstances, an  agreement,  when  the 
chattel  was  annexed,  that  the  original 
owner  should  have  liberty  to  take  it 
away  again.     Wood  v.  Uewett,  913. 


FORBEARANCE. 

I.  On  bills,  489,  500.    BUU,  X. 

II.  To      municipal    corporation,     926. 
Statute,  XLIII.  2. 

FORCE. 

I.  How  alleged  in  pleading,  757.    JVniV. 
mnce,  I.  1.  1000.    Fuhery,,  I.  1. 

II.  Plea  of  resistance  to,  197.    Pleadins. 
XXVm.  4.  * 


FOREIGN  GOVERNMENT. 

I.  Indorsement  of  bills  to,  24.     BiUs. 
VLl. 

II.  Effect  of  subversion,  24.   Bil/s,  VI.  1. 


FOREIGN  LAW. 
Evidence  of,  208.     Evidence,  Xlll.  1. 

FOREIGN  PRINCE. 
Description  of,  508.     Addition, 

4D  3 


1106 


PWIEOT. 


HBtR. 


FOREST. 

I.  Licence  to  hunt,  when  partly  void, 
981.    Amendment,  I, 

II.  Enrolment  by  verdercrs,  981.  Amend- 
ment, I. 

III.  Mandamus  to  yerderere  to  enrol 
licence,  when  it  does  not  lie,  981. 
Amendment,  1. 

IV.  Court  of  attachmentf ,  98 1  •  Amend- 
mentpL 

V.  Chief  justice  in  Eyre,  981.  Amend- 
ment, I. 

VI.  Pleading;.  Replication  Dq  injuria  to 
justification  under  a  custom,  294.  De 
Injurid. 

FORFEITURE. 
Page  973.  Landlord  and  Tenantry  L  1. 


FORM. 
Statutory,  102.    Omtnctkm,  III.  2. 

FORMS. 

I.  On  petition  of  right,  208. 

II.  On   demise  of  turnpike  tolls,    169. 
Turnpike,  I. 

FOUNDATION. 

Of  a  private  nature,  946.    Quo  War- 
ranio,  I. 

FRANCE. 

Decree    of   national   assembly,   208. 
Evidence,  XIII.  1. 

FRANCHISE. 

Of  a  private,  nature,  946.    Quo  War- 
ranto,  I. 

FRAUD 
In  title  of  patent,  1044.    Patent. 


FREEHOLD. 

I.  Freehold  interest,  how  to  be  gfaoted, 
757.     Ntdiance,!.  1. 

II,  Fixtures,  915.     Fixtures. 


FUNDS,  PUBLIC. 


Stock. 


GENERAL  ISSUE, 
In  trover,  908.     Trover,  III.  1. 

GENERALITY. 
In  title  of  patent,  1044,    Patent. 

GOOD  PATTH. 
Bona  fides,  1020.    Justice,  IV.  1. 

GOVERNMENT. 

Account  witli  Bank  of  England,  tO%. 
Evidence  J  XI 11.  1. 

GRANT. 

Witnout    deed,    invalidity    of,    757. 
NuHsancc,  I.  1. 

GRIEVANCE. 

In  an  order  of  remoTal,  69J,    Poor, 
XXIV.  1. 

GUARDIAN. 

I.  Of  infant.    Parent  and  CkUd. 

II.  Of  Poor  law  union.     Poor,  L 

HEIR. 
Sci.  (a.  against,  1 1 9.     Sdre  facias,  I. 


HIGHWAY. 


INDICTMENT. 
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HIGHWAY. 

I,  Surveyor. 

1.  Negligence  in  not  removing  gravel, 
286.     Action,  II.  I. 

2,  When  entitled  to  notice  of  action, 
286.     Action,  11,  1. 

H.  Turnpike.     Turnpike. 


HOLY  ORDERS. 

Canon  afniinst  relinquishmetity  640, 672. 
Church,  L  1. 


HORSES. 

Keep  of,  when  impounded^  811.    Dis- 
tress, I.  1. 


HOSPITAL. 

When  a  franchise  of  a  private  nature, 
946.    Quo  Warranto,  I. 


HOUSE. 

I.  Licence  to  erect,  when  bad  as  not 

being  by  deed,  757.     Nuisance,  1.  1. 

II.  Nuisance   to   right  of  common    by 
erecting,  757.    Nuitance,  1.  1. 

IH.  PuIUnjo:  down,  when  family  therein, 
757.     Nuitance,  I.  1. 


HUNTING. 

Licence  to  hunt  in  royal  forest,  981. 
Amendment,  I. 


HUSBANa 

Baron  and  Feme. 

IDENTITY. 

I.  Of  parties,  208.     Evidence,  Xllf.  1. 

II.  Of  cause,  208.    Evidaice^  XIII.  I. 


III.  Of  libel  authorised  with  libel  pub- 
lished, 533,    Defamation,  V.  I . 

IV.  On  face  of  documents,  889.     Poor^ 
XIX.  6. 

V.  Identification  of  document  already  in 
court. 

Certiorari  for  the  purpose,  43.    Tilhc, 
1,2, 


ILLEGALITY. 

Of  trading  to  a  hostile  port,  781.    /n- 
surance,  I.  I. 


IMPOSSIBILITY. 

I.  By  act  of  the  other  party,  558.    Mar- 
riage,  1. 1.  37 1.     Contract,  XII.  2. 

II.  Of  trading  to  a  hostile  port,  781. 
Insurance^  J.  1. 


INCORPORATION. 

Of  defamatory  matter,  823.    Def(( 
tiott,  I. 


INCUMBRANCES. 

To  secure  sanic  annuity,  429.     An* 
nuitt/,  I. 


INDEMNIFICATION. 

Under    treaties    with    foreign   states, 
208.     Evidence,  XIII.  1. 


INDICTMENT. 

I.  Indictable  offence. 

1.  Maltreatment  of  child  or  lunatic  by 
person  havinj^  the  custody;  what 
must  be  alleged. 

An  indictment  charged  that  while  a 
person  of  unsound  intellect  was  under 
the  care  of  defendant,  defendant  treat* 
ed  such  person  improperly  and  neglect- 
fully in  certain  Ktatcd  particulars. 

Held  not  to  be  a  substantive  charge; 
and  judgment  Wiis  arrested, 
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INDIVIDUAL. 


INQWSITJQN. 


Another  count  charged  that  the  sam 
pcr&on  was  the  illegitiniate  child  of  de- 
fendant, a  female^  who  had  means  for 
the  comfortable  support  and  main- 
tenance of  both,  whereupon  it  became 
her  duty  to  take  proper  care  of  him ; 
but  that  bhc  did  not  take  proper  care 
of  him,  but  kept  and  confineu  him  in 
n  dark,  cold,  and  unwholesome  room, 
ne<!lectcd  to  provide  him  with  proper 
cloth  in  <;,  |)ennitted  hhn  to  become 
dirty,  allowed  the  room  to  become  foul 
so  iM  to  came  unwholesome  smells, 
aiul  kept  him  without  proper  air, 
warmth,  and  exercise  necessan'  for  his 
henlth,  to  his  damage  and  peril. 

Jiidfinicnt  arrested :  first,  because  no 
duly  WHS  shewn ;  secondly,  because  it 
was  not  shewn  that  the  conduct  of 
defendant  had  or  must  ha?e  occasioned 
actual  injury.    Jiegjma  ¥•  Felkam,  959. 

2.  For  act  done  which  is  prohibited 
gciicnUIy  by  statute,  though  a  sub- 
scqticnt  clause  applies  other  specific 
|>enaltie8»  l)8J.    AUomey,  V. 

3,  Kor  di<iobeying  order  of  restitution, 
1  e  I .     Landlord  and  Tenant,  X.  1 . 

II.  Form  of  auction. 

Matter  averred  in  an  allegation  of  time 
whilst  &c«,  not  a  substantive  chai^ 
959.    Aide,  I.  1. 

III.  Substance  of  allegation. 
]»  Shewing  dut}',  959*    Anii^  I.  I. 
2.  Shewing  injur)',  959.    Ante,  L  1. 

IV.  Addition  <?f  foreign    prince,  508. 
Addition. 

V.  Negligence  in  preferring,  685.    Ai^ 


INDIVIDUAL. 

Libel  not  pointed  against,  82J. 
fuation,  I. 


JDr/fl. 


INDORSEMENT. 

I.  On  fi.  fa.,  inaccurate,  C77. 
IX.  I. 

II.  Of  bill.    Bif/t,\L 


Altorncif^ 


INDUCEMEJSJ.. 

To  informations  for  libel,  proof  of,  iCfi* 
Addition. 


INFANT. 

I.  Majority,  age  of,  549.     Poor,  XV.  1. 

II.  Prosecuting  by  prochein  ami. 

An  infant  was  admitted  to  sue  by 
her  father  end  neaet  frieod,  pna  petition 
signed  for  her  by  the  father,  and  on 
affidavit  verifying  the  signature  and 
stating  that  the  infant  was  only  twenty- 
one  months  old,  and  unabie  to  write  or 
make  her  mark.    Eadu  v.  Bitotk,  718. 


INFERIOR  COUIIT. 

Cause  of  aaion,  how  alksjOiLlOsa   Jk- 
chratim,\m. 


INFORMATION^ 

I.  Ouo  Warranto.    Quo  Warramto. 

II.  Criminal. 

1.  Addition,  5QB.    AdiUiion. 

2.  For  libel:  ^tidcnce,  .TO8.    Additum. 

III.  With  »view  to  ftimnmry  conrictroo. 
In  name  of  attorney  of  tolicitor 
general,  102.    Conviction,  III.  2. 


Page  102. 


[  INFORMER, 
Conviciion^  III.  2. 


INNUENDO. 
Pages  825.  841.    J}ef(Kmatiom,I.lV.l. 

INQUISITION. 

Insensibility,  587,     Coroner^  I,  1. 

^'"^ly  P*-*V^i«n  of  right,  208.     iVj^ncr. 
•A.iil.  1. 


INRGLMEKT. 


INSURANCE. 
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INROLMENT. 


MvTohncftt* 


INSENBIBILITY. 

ilusnge,  w] 


Surplusnge,  when  not  rejected^  S%1*  'Co- 
roner.  ' 


INSOLVENT  DEBTOR. 

I«  Protection  from  process :  pleading. 
To  an  action  of  debt  upon  simple 
contract,  defendant  pleaded  in  bar, 
under  stat.  5  &  6  VtcL  c.  1 16.  «.  10.,  an 
order  for  protection.  The  plea  stated 
only  that  the  action  was  for  a  debt 
contracted  before  the  date  of  filing 
defendant's  petidon  for  protection  from 
process  as  after  mentioned;  that,  he- 
me the  commencement  of  the  suit,  he, 

'  under  and  by  vinue  of  and  according 
to  the  directions  of  the  statute,  pre- 
sented his  petition  for  protection  from 
process  to  the.  Birmingham  District 
Court  of  Bankrtiptcy;  that  such  peti- 
tion was  duly  presented ;  and  that  af- 
terwards, and  before  the  commence- 

,'  ment,  &c.,  a  final  order  for  protection 
and  distribution  was  made  by  a  com- 
missioner duly  aEttthorized. 
.  ^el^,  on  special  demurrer,  that  the 
plea  did  not  show  enough  to  bring  it 
witbifv  the  jrequisites.  of  the  statnte^ 
;fyl^yi.Shinton,e\Q. 

II.  Pleading. 

1.  Replication  to  plea  of  set  off. 

A  discharge  linder  the  Insolvent 
Debtors'  Act  cannot  be  given  in  evi- 
dence under  a  replication  of  Nil  debet 
to  a  plea  of  set-off)  but  must  be  specially 
replied. 

Semble^  per  PaUe9on  J.,  that  stat.  1 
and  2  Vict  c,  110.  *.  91.,  enabling  per- 
sons sued  for  any  debt  with  respect  to 
which  they  are  entitled  to  the  benefit 
of  the  act  to  plead  generally  that  they 
were  duly  discharged,  according  to  the 
act  by  the  order  of  adjudication,  "  and 
that  such  order  remains  in  force,  with- 
out pleading  any  other  matter  spe- 
ciafly,"  extends  to  the  replication  to  a 
pica  setting  off* any  such  debt.  Ford  v. 
Dom/ord,  585. 


2.  Pleading  the  benefit  of  the  act^  5^3, 
610.  ^n/ff,  I.,1I.  1. 


INSPECTION. 
Of  documents,  689.    Evidence^  VI, 

INSTRUMENT, 

Operating  both  as  deed  and  will.  7H« 
WiU.  1. 

INSURANCE. 

Marine. 

Place  of  destination. 

1.  What  is  a  hostile  port. 

Assumpsit  on  a  policy  of  insutunce 
on  goods,  at  and  from  Licerpoot  to 
LhUm^  Htmg  Kong,  Macao,  Canton, 
&c.,  or  all  or  any  other  port  or  \yon*, 
place  or  places,  in  China^  the  JtSaU 
Indies,  and  the  Indian  and  China  seas, 
the  Gulph  of  Siam  or  seas  adjacent, 
particularly  Manillu  and  Sm^rp&re, 
backwards  and  forwards  &c^  with  leave 
to  transship  or  reship  the  goods  On 
board  the  same  or  any  Other  vessel  or 
vessels,  and  from  such  other  vessel  StCy 
to  any  other  vessel  &c.,  at  or  off^in^, 
gapore,  MamUa,  Macao  &c.,  or  else- 
where in  the  Canton  river,  or  oirtbe 
coast  oi  China,  or  in  ^he  CAtfiaseas  or 
Gulph  of  Siam,  or  seas  adjacent,  for 
Canton,  Manilla,  Singaporf,  or  any  / 
other  of  the  ports  or  places  aforesaid, 
and  with  leave  for  the  ship  named,  or 
asfy  other  vessel^,  on  hoard  which  ihe 
goods  might  have  been  transshipped,  to 
proceed  from  any  port  &c.,  in  Chtna^ 
the  China  seas  or  seas  adjacent,  parti- 
cularly the  before  mentioned  placet^ 
to  any  other  ports  or  places  in  China, 
the  Eiast  Indies,  or  the  Indian  or  China 
seas  or  seas  adjacent,  and  discharge  the 
goods  at  any  or  all  of  the  said  places,  or 
remain  at  the  same  until  it  should  be 
deemed  expedient  to  proceed  to  the  part 
or  place  of  discharge:  continuing  the 
risk  by  land  and  water  until  the  goods 
should  be  arrived  at  their  final  port  of 
destination,  and  including  all  risk  of 
lK)a:s  ^c,  and  of  transshipment  as 
above  mentioned.  Premium  5  guineas, 
to  return  50s,  per  cent,  if  the  vessel 
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INSURANCE. 


discharged  at  Manilia  direct  or  at  a 
port  in  Chinn  ia  the  usual  course,  the 
port  l)€ing  open,  or  cos.  per  cent,  if 
she  dischargeil  at  Singapore  direct. 
The  count  alleged  n  low  by  perils  of 
the  seas  before  the  goods  were  landed 
at  their  final  placo  of  destination. 

Plea.  Tliat  the  ship  arrived  at 
Jffong  Kong  on  the  coast  of  C/«>w,  and 
that,  while  t!ie  lay  thcroa  by  reason 
that  she  con  Id  not  safely  proceed  to 
any  usual  port  or  place  of  discharge  in 
China,  it  was  agreed  by  the  agents  of 
the  assured  that  the  goods  should  be 
finally  discharged  at  Hong  Kong,  and 
thereupon  they  were  by  the  said  agents 
discharged  out  of  the  said  ship  into 
another  ship,  being  a  receiving  ship 
appointed  by  them  as  a  warehouse  for 
receiving  and  storing  the  said  goods : 
that  Hong  Kong,  then  and  before  the 
alleged  Iqss»  became  the  final  place  of 
destination,  and  the  goods,  before  such 
loss.  Were  finally  discharged  and  safely 
landed  at  buch  final  place  of  deiti- 
Dation. 

Replication:  That  the  goods  were 
not,  before  the  loss,  discharged  and 
lafely  landed  at  their  final  place  of 
destination,  in  manner  and  form  &c. 
Inue  thereon. 

It  appeared  in  evidence  that  the 
ship  named  (the  Penang)  sailed  on  the 
voyage  insured^  and  met  with  a  storm 
which  damaged  the  ship  and  goods, 
not,  however,  rendering  the  ship  un- 
sca worthy.  She  arrived  at  Maoao  in 
June  1841.  There  was  no  market 
for  goods  at  Macao*  Hostilities  had 
taken  place  (but  without  formal  de- 
claration of  war)  between  the  Chinete 
and  the  Englith^  who,  in  Matf,  had 
,  stormed  Canton,  Before  the  Penang 
arrived,  hostilities  had  been  suspended ; 
but  peace  was  not  finally  established 
till  Augtut  184S.  The  English  naval 
commander  on  the  Canton  station  did 
.  not  prohibit  Brilith  ships  from  goleg 
to  Canton,  at  their  own  risk ;  but  the 
Chineze  were  so  much  exasperated 
against  the  English^  that  the  consignees 
at  Macao  of  the  goods  on  board  the 
Penang  deemed  it  unsafe  for  her  to 
go  to  Canton;  and  they  chartered 
another  ship  for  three  months,  to  ac- 
company the  Penang  to  Hong  Kong, 
(four  miles  from  Macao),  in  order  that 
the  goods  might  be  ftransship|)ed  and 


examined,  and  might  be  in  a  place  of 
safety  till  they  could  be  sent  to  Canton 
or  some  other  market  when  ciraim* 
stances  should  permit.  Homg  KfMg 
was  considered  a  safe  place  tor  this 
purpose;  Macao  not.  There  was  no 
market  at  Hong  Kong.  The  con* 
signees  did  not  intend  either  to  re^bip 
the  goods  on  board  the  Penang,  or  to 
make  Hong  Kong  the  final  place  of 
deposit  for  sale.  The  goods,  after 
beini;  transshipped,  were  lost  on  board 
the  second  ship  by  perils  of  the  seas. 

On  a  special  case,  empowering  the 
Court  to  draw  such  inferences  as  a 
jur}'  might, 

Held':  That  (assuming  that  question 
to  arise  on  the  pleadings;  Canton  was 
not  such  a  hostile  port  ns,  in  point  of 
law,  could  not  be  considered  a  possible 
place  of  final  destination :  that,  at  the 
time  of  the  transshipment,  other  places, 
in  China  and  elsewhere,  might  have 
become  the  place  of  final  destination 
within  the  intention  of  the  policy: 
and  that  the  plea,  stating  Hong  Kong 
to  have  become,  licfore  the  loss,  the 
final  place  of  destination,  was  not 
borne  out. 

In  assumpsit  on  another  policy  upon 
goods  by  the  Penang,  lost  at  the  same 
time  by  the  same  [)erils,  the  policy  re- 
serving no  liberty  to  transship,  but  in 
other  respects  (so  far  as  is  material 
here)  resembling  the  former,  the  de- 
feedanta  pleaded  iliat»  after  the  sailing 
&c%,  the  goods  were,  by  the  agents  of 
the  assured,  without  any  cause  ren- 
dering it  necessary,  antl  without  de- 
fendant's consent,  removed  from  oa 
board  the  Penang,  and  placed  on 
board  another  ship,  and  were  continued 
there  till  the  loss  happened.  On  re- 
plication De  injuria,  and  s|Mfcial  case 
setting  forth  the  facts  above  stated, 
with  liberty  to  the  Court  to  draw  such 
inferences  as  a  jur}'  might. 

Held,  that  the  facts  shewed  a  de- 
parture from  the  voyage  insured  against, 
and  that  the  plaintiffs  could  not  re- 
cover.    OUpenon  v.  Brigktman,  781. 

2.  What  is  not  a  selection  of  place  of 
final  destination,  781.     Ante^  1.  1. 

IL  Risk. 

Interception    by    peril    not    insured 
against,  781.    Atttc,  I.  I. 


INTENTION. 


JUDICIAL  NOTICE.       llll 


III.  Deviation. 

By  tramshipment,  781.    Ant^,  I.  1. 

IV.  Life:  assignment  of  policy* 
Payment  of  premiums  by  assignor,  how 

secured,  863.    Debt,  IL 

INTENTION. 

I.  Collected  from  all  parts  of  instrument, 
429.    Anrmty^  I* 

II.  Indorsement   not  qualified  by.    24. 
JW//#,VI.  1. 

INTEREST. 

I.  On  corporation  bond,  926.    StattUe, 
XLlir.  2. 

II.  Payment  of. 

1.  Effect  OS  evidence  of  principal  being 
due. 

In  August  1844,  defendant  gave 
J)!ain  tiff  a  promissory  note  fo  r  25/.  2s .  6d,, 
M'hich  the  note  described  as  being  toe 
atnonnt  ot  interest  due  on  a  promissory 
note  for  1 17/.  4^.^  doted  6th  Jm/^  1838, 
\ip  to  6th  ./m/^  1844.  Held  to  be 
evidence  for  a  jury  of  an  account 
stated,  in  August  1844,  of  a  then  sub- 
sislfng  debt  of  lit/.   4s,      Perry  v. 

i  :  r  StBterbCQt  In  note  gi^ren  for,'  115. 
^-  A^itiyi*    .   ■  ■ 

INtMMaTIONAL  LAW. 
.  State  of  war,  781.    Jniurance«  I.  1. 

INTERPRETATION  CLAUSE. 
P^sn.    DUtrest.l,  \. 


I.  On  restricted  plea,   174, 
XXVIII.  1. 


ISSUE. 

Pleadings 

IL  ;\Vl)at  put  in  iiiue*    Tmftene* 

III.  On  whom  it  lies,  673.     Coufu/el. 

IV-  Recital  of  writ  in,  lOOQ.     Fkhery^ 
L  1. 


JEOFAILS. 
Page  981.    Amendttmitf  L 

JOINT  OWNERSHIP. 

As  a  defence  in  trover,  908.    TVovcr. 
in.  1. 

JUDGE. 

I.  At  chambers :  when  the  full  court  will 
not  interfere. 

On  dismissal  of  summons  to  strike  out 
count,  524.    Application,  I.  2. 

II.  On  circuit. 

What  he  docs  as  an  individual  justice, 
161.    Landlord  and  Tenant^  X.I. 

III.  Judge's  order. 

When  it  should  be  signed  i>y  him,  161. 
Landlord  and  Tenant^  X.  1. 

IV.  Regulation  as  to  orders  for  signing 
Judgment,  1018. 

JUDGMENT* 

I.  Four  day  rule. 

When  unnecessary,  931.  ExecutUm,  I. 

II.  Signing  by  consent :  regulation  as  to 
judge's  orders,  1018. 

III.  Non  obstante  veredicto. 

After  special  verdict  affirming  the  nlle* 
gations  in  an  insufficient  plea,  1044. 
Patent. 

tV.  Setting  aside :  affidavits. 

Authority  for  application,  521.     FTar- 
rant  of  Attorney ^  I. 

V.  Revival  by  sci.  fa. :   rule  to  shew 

cause,  1 1 9.    Scire  facias,  t. 


JUDICIAL  NOTICE. 
Page  610.    Insolpent  JMtor,  I. 
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JURISDICTION. 


JUSTICE  OF  THE  PEACE. 


JURISDICTION. 

L  Of  full  court,  snd  of  judge  at  cham- 
bers, 524.     Application,  I.  2. 

II.  Distinction  between  w^oit  of  juris- 

diction and  a  wrongful  exercibe  of 
it.     Griffin  v.  Eilit,  149.  n. 

III.  Shewing  on  face  of  document. 
1.  Other    connected    documents   on  | 

same  paper,  when  looked  at,  871. 
Poor,  Xll.  I.      . 

S.  Shewing  on  face  c(  documents,  43. 
aiMr,  1.  2. 

IV.  Allegatiun  of  cause  of  action  mis. 
ing  witiiin,  lam  Dtchraiion,  Vlil. 


JUSTICE  OF  THE  PEACE. 

L  JuriiMliction, 
1.  Distinction    between     misconduct 

and  want  of  jurisdiction.    Griffin  y. 

JEKIfif,  149.  n. 
s.  Not  ousti^  by  colonmble  claim  of 

right.    Grijiny.  EUit,  149.  n. 

3.  When  sufficiently  shewn  on  face  of 
documents  on  same  paper,  871. 
Poor.  XIL  I. 

II.  Prphihition  to. 

When  refused..  Gr^mv.  JSiiii,  149.  n. 

III.  Proceeding!  by« 
A^joummeni,  54r.    Poor,  XXIX.  1. 

IV.  Commitment  by. 
1.  For  what  time. 

A  justice's  warrant,  committing  a 
party  in  de&utt  of  finding  sureties  to 
keep  the  peace,  n  bad  if  the  commit- 
ment be  for  no  definite  time,  but  "  un- 
til  he  shall  find  such  sureties  **  or  be 
discharged  by  due  course  of  law. 

An  acdon  lies  af^nst  the  justice  for 
committing  on  such  .warranjt;  ^d 
bona  fides  is  no  defence. 

It  is  not  necessary  that  such  warrant 
should  fix  the  amount  in  which  sure- 
ties are  to  be  given. 

Notice  of  action,  for  a  commitmei|t 
under,  sucb  warrant,. stated  that  the 
justice  had  caused  ihe  comphuaaot  to 
be  unlawfully  committed  to  a  certain  \ 


common  gaol  or  prison  in  ihe  borough 
of  Monmoutky  qiid :  (h^t^  impnM)ncd 
and   kept  Sec,  without  reasonable  or 
probable  cause,  from  &c.  to  &c.  (nam- 
ing the  days);  and  the  notice  went  on 
to  state  that  complainant  wuuld,  at 
the  expiration  of  one  calendar  month, 
caiue  a  writ  of  summons  to  be  sued  out 
of  the  Court  of  Queen*s  Bench  against 
the  justice,  at  complsuiSHit's  suit,  far 
the  said   imprismtmmit,    and  proceed 
against  him  therefore  according  to  law. 
Held  a  sufficient  notice  under  stat. 
24  G,  2.  c.  44.  s.\^  as  to  the  place 
where  the  causeof  action  arose,  the 
subject  of  complaint  generally,  and 
the  intended  course  of   proceeding. 
Prickett  V.  Grairtigy  1020. 

2.  For  default  of  finding  sureties  to 
keep  the  i>cace,  1020.     Ante,  1. 

V.  Records  by. 

As  evidence  of  the  proceedings  therein 
recited,  161.  Landiord^md  Tenakt, 
X.U 

VI.  Old  practice  of  referring  points  to 
judges  of  assize,  551.    Note  {c). 

VII.  Proceedings  before,  in  particular 
cases. 

1.  With  respect  tb  privatb  right  of 
fishery.     Grijin  v.  Ellis,  1  -1 9.  n. 

2.  For  restitution  x)f  de^^rted'  pre- 
mises, 161.  LnAdtotd  and  Tenant^ 
X.  1.  ' 

7.  In  lunacy  under  stat.  9  G*  4.  «.40. 
f.  41.,  547.     JPoor,  XJflX.  I. 

4.  Sureties  to  keep  the  peace*  1020. 
Ante,\W.l. 

yill.  Protection. 

I.  By  boni  fide  belief*  of  putting  act 
In  execution^  \S.    Contnctiost,  III.  l . 

5.  Bona  fides  when  no  defence,  1020. 
Anie,  IV.  1. 

5;  By  regomng  notice  of  action,  losa 
AfUi,N.l. 

TX.  Action  against :  notice  of  action. 

1.  Place  how  shewn,  1020l  AnlL 
rv.  1.  ' 

2,  Subject  of  complaint  how  aheira. 
1080.    4nte,iy.U 

J.  Intended  courso  of  procecdin«*  bow 
:  sbiHifn^  loa).   .dii^T,iV.  I.      * 


JUSTIFICATION. 


LANDLORD  AND  TENANT-     ill* 


Pl^^. 


JUSTIFICATION. 


KNOWLEDGE. 


Of  debtor  that  the  creditor  ban  asiigned 
;     the  deU,  l.     Bunkrupt^  III. 


LANCASTER. 

Coun  of  Common  Piens :  attorney  of^ 
Admission  to  courts  at  PVeitmmtter, 
515.    Attorney,!. 


LANDLORD  AND  TENANT. 

le  Creation  valid  nature  of  tenancy^  . 

1.  Demise    of    turnpike     tolls,    169. 
Turnpike^  L 

2.  Den)i«e  of  frames  51 1«    Trwph 

3.  Agreement  or  lease.  371.   Contract. 
Xll.2. 

.4.  As  further   security  for   annuity, 

429,    AnnuHy^l. 
Sf.  Necessity  of  wfitte^Q   iostn^oient, 

IL  Stamp. 

'  PlafaHnr>hpn'reiiuli'e(lp'*7l. '  C<wi- 

IlL  Contmued  tenancy. 
Inference  as  to  terms. 

Tenant  of  premises  at  47/1  a  year 
I'cceived  notice  t6  quit;  and'tTieland- 
loi^d  agreed  with  another  party  for  a 
holding  to  commence  oa  the  expir- 
ation of  the  current  term,  at  80/.  a 
year.  Before  the  term  expiredi  the 
new  ienant,  by  consent  of  all  parties, 
was  admitted  m  place  of  the  outgoing 
tenant  j  and  the  rent  was  paid  at  the 
rale  of  47/. .  to  the  end  of  the  originid 
term.  Disputes  arising  on  the  new 
agreement,  it  was  abandoned ;  but  the 
new  teniint  continued  to  occtipy. 

Held,  that  it  was^a  question  Yor  the 
jury,  in  an  action  for  use  and  occupa- 
tion, what  rent  was  fairly  payable  for 


the  continued  holding;  no  necessary 
inference  arising,  under  the  circum- 
stances, from  the  former  holding  at  47/. 
Thelford,  Mayor,  cj-c.  v.  Tyler^  95. 

IV.  Rent. 

Inference  on  continuation  of  tenancy, 
95.     Anle,m. 

V.  Fixtures, 

Property  in,  a  question  of  evidence 

913.    Fixture*. 

.  ■•  ■       i  .• 

VL  Landlord's  remedies  :  re-entry. 

1.  Uowreserved* 

A  lease  contained  the  following 
'^elause^^And  also  shall  be. lawful  for 
E.d:'  (the  l^or),  *•  her  executors," 
&c.,  **  to  call  on  tenant  for  quslrterly 
payment  of  rent,  or,  if  otherwise,  as 
now  accepted,  at  Michaelmas  and 
Lad^  Day,  as  a  matter  of  iavonr,  with 
a  quarter  remaining  in  hand,  and,  if 
not  paid  in  twenty  days  afler,  rent  as 
stated;  Md  10/.  of  increased  rent  for 
br^ing  up  land  by  acre,  then  the 
tenant  shall  be  liable  to  have  the  rent 
&c.  due  recovered  by  sale  and  distress, 
or  to  enter  on  the  premises  fot  the 
same  till  it  be  fully  satisfied.** 

Held: 

1.  Thbt  the  clause  might  be  under- 
stood as  reserving  a  right  of  entry, 
upon  non-payment  of  rent,  to  hold  the 
premises  till  the  arrears  were  piidl 

S.  That,  uoder  thisr  clause^  the 
lessor  could  not  enter  without  the 
common  law  formalities,  aectk.  2.  ,of 
Stat.  4  0. 2.c«  28.  sipplying  only  yi;bere 
there  is  a  right  ot  re-entrv  by  wtiich 
the  lease  is  avoided.  Do^  ^t^J}arhc 
V.  Bowditch,  973.  . . 

2.  Fprmalities  requirj^,  973.   AHte,  I. 

3.  Stat.  4  O.  It.  e.  28.  <.  2.,.  when  it 
does  not  apply,  973.    ^n/^  1* 

4.  Reentry  to  hold  quousque,  973* 
Ante,  i. 

VII.  Landlord's  remedies-:  action  for  use 
and  occupation. 

Who  must  sue  for  use  and  occupation 
of  parish  property,  3$ 2.  (J^turch* 
wardens,  I. 

VTIII.  Landlord*8  remedies:  ejectment. 
Notice  to  quit,  by  trustee  for  annuitant 
to  grantor  of  annuity,  429.  AnnnHy, 

1. 


IIM    LANDL(»D  AND  TBNANT. 

IX.  Landlord'!  remedies :  distress. 
Notice. 

Under  1  slat.  8  }V:4r  M.  c.  5.  #.  8. 

the  notice  of  distress  for  rent  to  be 
given  five  days  before  sale  must  be  in 
writing.     Wiion  v.  Nightingale,  1034. 

X.  Landlord's  remedies:  restitution  of 
deserted  premises. 

1.  Iq  what  ca{>acity  judges  of  assize 

act. 

Proceedings  of  magistrates  for  resti- 
tution of  premises  under  sect,  16.  of 
Stat.  11  G.  S.  c.  19.  are,  by  sect.  17, 
.  to  be  revised  (in  England)  by  the 
Judges,  on  circuit  &c.,  acting  as  indi- 
viduul  jpstlces. 

Held,  therefore,  that  the  allegation 
in  an  indictment,  that  an  order  was 
made  by  A,  and  B,,  the  justices  of 
assize  for  Surrey,  was  not  supported 
by  a  certificate  of  such  an  order  signed 
by  the  deputy  clerk  of  aasiae  in  the 
same  way  as  an  order  of  court. 

Semile,  that  it  is  not  necessary,  on 
such  indictment,  to  prove  the  pro- 
ceedings before  the  magistrates,  pre- 
liminary to  the  restitution;  and  that 
it  is  sufficient  to  put  in  the  record 
made  up  by  them,  in  which,  afler  re- 
citing the  complaint  and  other  pro- 
ceedmgs,  thej  declare  that  they  put 
the  complainant  into  possession. 

Semble,  that  orders  under  *.  17.  of 
Stat.  U  (r.  S.  c.  1 9.  should  be  signed 
by  the  Judges  who  make  them.  Jitginn 
y.Sewell,  161. 
9.  Evidence   of  order  by  judges  of 

assize,  161.    Ante,  1. 

5.  Evidence    of    proceedings   before 
magistrates,  161.    Ante,  1. 

4.  Effect  of  orders  in  evidence,  161. 
Anie,  I. 

5.  Signature  of  orders,  161.    Anli^  1. 

XL  Tenant's  remedies :  case  for  wrong- 
ful distress. 

1.  For  want  of  notice  in  writing,  1034. 
Antk,  IX. 

2.  Measure    of  damages.     Wilson  v. 
-     Nightingale,  1055,  II. 

XIL  Tenant's  remedies. 

Trespass  :     not   before    entry,   895. 
Mortgage, 


LAND  TAX 

XIIL  Pleading. 
1.  What  is  an  aveiiiieiit  of  tenancy. 

To  trespass  for  breaking  plaintilTi 
dose^  &c.,  defendant  pleaded  that 
plaintiff  was  tenant  from  year  to  year 
of  the  locus  in  quo  to  B»,  the  owdct 
of  the  freehold,  subject  to  a  stipulation 
that  J9.,  or  his  onooming  tenant,  at 
any  time  after  the  1st  Jamutny  pre- 
ceding a  6th  April  when  pbiotiff 
should  have  received  notice  to  quit  on 
such  6th  April,  should  have  liberty  to 
enter  and  plough  ;  that  B,  gave  plaia- 
tiff  half  a  year's  notice  to  quit  on  a 
6th  April,  and  afterwards  "  agreed  to 
Jet  "  to  defendant,  and  defendant 
^  agreed  to  take  "  of  B.,  the  land,  and 
hold  the  same  to  defendant  at  tenant 
from  year  to  year  after  the  expiration 
of  plaintiff's  tenancy ;  and  defendant 
**  thereupon  became  and  was  the  on- 
coming tenant  of  B.**  on  the  expira- 
tion of  plaintiff's  tenancy :  and  that 
defendant  i^flerwards  entered,  between 
the  1st  January  and  the  said  6th 
Aprils  to  plough,  &c.  (justifying). 

Held,  on  denmrrer  to  the  replica- 
tion, a  good  plea  in  bar ;  for  that  the 
allegation  that  defendant  became  i?.*» 
on-coming  tenant  was  sufficient  on 
general  demurrer,  assuming  that  the 
plea  shewed  no  demise  from  B,  to  de- 
fendant, and  that  the  contract  pleaded 
required  a  written  instrument  (as  to 
which  assumptions  quan^c\ 

The  plaintiff,  admitting  that  the 
locus  in  quo  was  i?.'s  freehold,  replied 
De  injuria  absque  restdoo  causa?. 

Held  bad,  on  special  demurrer,  inas- 
much as  defendant  in  his  plea  derived 
an  authority  from  plaintiff.  Milntrr  v. 
Jordan,  615. 

9.  What  is  an  authority  from  plaintiff*, 
615.     Ant3,l. 

XIV.  Evidence. 

Of   probate    granted    to    assignor   of 
term,  576.    Evidence^  XIX.  1. 


LAND  TAX. 

Proof  of  acting  as  commissioner,  C5. 
Evidence,  XX.  1. 


LEA8B. 


LOTTERY. 
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LEASE. 
L  For  years, 

Mortg))ge  \>y  :   mortgagee's  right  .of 
entry,  S9S.    Mort^age^  IIL  2. 

IL  Lessee. 

Cannot  maintain  trespass  before  entry, 
895.     Morisag€,\\l,%. 

IIL  Riyfit  of  entry  to  avoid,  Q73.  hand- 
lord  and  Tenant,  VL  !• 


LKCTURE. 

Unlicensed  lecture  room,  103.    Coti' 
victUm,  III,  2. 


LEGAL  ESTATE. 

In    purish    property,    382.      Church" 
wqrdtms^  L    394,  Poor,  VL  8. 


LEVY. 

Wrong:  liability  for,  677.    AUornev, 
IX.  1. 


LIBEL. 


LIEN. 

L  Bv  contract :  not  destroyed  by  wrong* 
fnfremoTal. 

Plaintiff,  having  a  cow  at  grass  in 
defendant's  field,  and  being  indebted 
for  the  agistment,  agreed  with  bim 
th»t  the  cow  should  be  a  security,  that 
lie  would  not  remove  her  till  aefcnd- 
ant  was  paid,  and  that,  if  he  did,  de- 
fendant might  take  her  wherever  she 
might  be,  and  keep  her  till  he  was 
paid.  Plaintiff  removed  the  cow,  not 
naving  paid  the  debt;  nnd  defendant 
seized  her  in  the  high  road.  In  an 
action  of  trespass  for  the  taking. 

Held,  that  the  agreement  might  be 
set  up  as  a  defence  under  a  plea  that  the 
cow  was  not  the  plaiutif}''8.  Rkhardt 
V.  StpnoTu,  90. 

II.  Pleading. 

Pica  denying  plaintiff's  property,  90. 
Ante,  L 


LIFE. 

I.  Continuance  of,  when  it  need  not  be 
alleged,  ^58.     Marriage,  I.  1. 

IL  In&urnnce,  867.    Debt,  IL 


Defamafiony  II. 


LIBfillTY. 

I.  Several  fishery,  looo.    Fishery,  I.  1. 

II.  Trespass  for  wrong  to,  1000.  FUhery^ 
L  1. 

LICENCE. 

I.  Deed  when  essential. 

1.  Where  it  amounts  to  grant  of  a 
freehold  interest,  757.  Ntthance, 
I.  1. 

2.  QucEve  as  against  grantor,  757. 
Nuisance,  I.  1. 

IL  Partly  void,  981.     Amendment,  I. 

IIL    To    hunt    in    royal    forests,    981. 
Amendment,  I, 


LIMITATION. 
Of  time. 

For  motion  to  set  aside  awnrd>  938. 
Arbitration,  IV. 


LITERARY  SOCIETY. 
Rateability,  7 1 9,  799,  ?4S.    P^or,  VI  IL 

LOCAL  MILITIA. 
Page,  349.     Poor,W,  1. 

LOTTERY. 
Derby  lotteiy,  134i     Oiosetn  Action^ 
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LUNATia 


MAXIMS. 


LUNATIC. 

L  Duty  of  person  having  custody,  959. 
Indictment ,  I.  1. 

IL   Indictment  for   maltreatment,  959. 
Indictment,  I.  1. 

III.  Pauper,  547.    Poor,  XXIX.  1. 


MAGISrRATE. 
Juttice  of  the  Peace. 

MALICIOUS  PROSECUTION. 

I.  In  what  instances* 

For  perjury,  709.    Perjury, 

II.  Shewing  probable  cause. 

For  other  assignments  of  perjury,  not 
allowed,  709.     Perjury, 

MANDAMUS. 

I.  Interference  by. 

Necessity,   how  far   a   ground,  981. 
Amendment,  I. 

II.  When  refused. 

1.  To  sessions  to  try  appeal  already  de- 
cided, 123.    Poor,  XX VL 

S.  When  another  Court  can  compel 
obedience,  981.    Amendment^  I. 

III.  Writ:  teste. 

Musit  be  on  a  day  in  term,  981. 
Amendment,  I. 

IV.  Writ:  amendment. 

1.  Of  date  of  teste,  981.  Amendment, 
I. 

S.  By  the  rule  abiolutc,  981.  Amend- 
ment, I. 

5.  After  demurrer  to  the  return,  931. 
Amendment,  I. 


MARINE  INSURANCE. 
Insurawe, 


MARRIAGE. 

I.  Promise  to  marry :  breach. 

1.  Request  when  dispensed  with. 

In  a  declaration  for  breach  of  pro- 
mise to  marry  plaintiflf  within  a  reason- 
ablie  time  after  request  by  her,  if  the 
count  shews  that  the  defendant,  after 
promise  and  before  action  brought, 
married  a  person  other  than  the  plain* 
tif^  request  is  not  a  necessary  a?er- 
ment:  and  a  plea  to  such  count,  alle^ 
ing,  as  new  matter,  that  request  was 
not  made,  is  no  defence. 

The  declaration,  averring  defend- 
ant's marriage,  to  such  other  person, 
need  not  slww  that  the  person  is  still 
living. 

So  held,  on  demurrer  to  a  plea 
which  stated,  by  way  of  confession  and 
avoidance,  that  plaintiff  did  not,  at  any 
time  before  action  brought,  request 
defendant  to  marrv.  Short  v.  Stone, 
358. 

3.  Marrying  another  person,  558.  Ante, 
1. 

II.  Pleading. 

Breach,  358.    Ant^,  I.  1. 

[II.  Emancipation  by,  549.   Poor,  XV.  1. 

MARRIED  WOM.VN. 
Baron  and  Feme, 

MASTER  AND  SERVANT, 
f.  Artificer  and  employer,  311.     Truck. 
IL  Deductions  from  wages,  311.    Truck, 

MAXIMS. 

I.  Application  to  matters  ejusdem  ge- 
neris, 452.     Rate, 

II.  In  fictione  juris  semper  subsi$tit  lequi- 
tas,  954.     Baron  and  Feme, 

III.  Expressio  unius  est  exclusio  alterlus 
719.    Poor,  VIIL  1. 

IV.  Id  certum  est  quod  certum  reiUi  po- 
test, 371.  Chmtraet,  XI I.  2.  825,  S5T. 
D^famation^  L  865.    DelU^  IL 


MEETING  HOUSE. 

V.  Omnia  praesumuntur  riti  esse  acta, 
871,  877.    Poor,  XII.  1.    XXII.  8. 

VI.  De  non  apparentibus  et  non  existen- 
tibus  eadem  est  ratio,  595.    Com. 

VII.  Utile  per  inutile  non  vitiatur,  537. 
Coroner,  L  I. 

VII  r.  Leges  posteriores  priores  contra- 
rias  abrogant,  707.    Poor,  IX. 


MEETING  HOUSE. 
Page  640.    Church,l.\. 

MEMORANDA. 
Pages  62.  310. 

MILITIA. 
Local,  349.    Poor,  XV.  1. 

MINORITY. 
Of  age,  349.    Poor,  XV.  1. 

MINUTE. 

For  order  of  justices,  75,  79.    Oerk  of 
the  Peace,  L 

MISCONDUCT. 
Of  an  attorney,  129.    Attorney,  VL  1. 

MISDEMEANOR. 

I.  Offence. 

1 .  Contributine  to  before  the  fiict,  SS5, 
DefanuMtion,y.  1. 

S.  Disobedience  of  prohibitory  clause, 
883.     Attorney,  V. 

II.  Fees  in,  75.    Clerh  of  the  Peace,  L 


MISPRISION. 
Of  officer :  what  is,  981.    Amendment,  L 

YOL.  VIU.  N.  8. 
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MISTAKE. 

L  Of  officer. 
1 .  Distinguished  from  mistake  of  party, 
981.    Amendment,  I. 

S.  When  not  an  excuse,  515.     At* 
tomey,  I. 

II.  In  settlement  of  account,  8S0.  Ae* 
count,  I.  1. 

MONEY  COUNTS. 
Plea  of  tender,  920.    Plea,  L 

MONEY  HAD  AND  RECEIVED. 
Action  for. 

I.  When  not  for  money  by  mistake  al- 
lowed in  account,  820.    Account,  L  1. 

II.  Privity,  how  fiur  necessary,  134.  Chae 
m  Actum. 

MONEY  PAID. 
Action  for. 

I.  Outlay  useless  in  consequence  of  plain- 
tiff^s  gross  negligence,  685.  Attorney, 
X.  1. 

IL  Debt  for,  863.    Debt,  IL 

MORTGAGE. 

I.  Power  to  mortgage. 

Effect  of  mortgage  on  other  gecurities 
for  same  annuity,  429.    Annuity,  I. 

II.  How  effected. 

By  lease  for  years,  895.    Pott,  III.  2. 

III.  Mortgagee's  remedies. 

1.  Ejectment:    notice   to   quit,  429. 
Annuity,  I. 

2.  Mortgagee's  right  of  entry :  when 
immediate,  before  default. 

In  trespass  quare  clausum  fregit,  the 
plaintiff*  made  title  under  a  mortgage 
deed  of  March  6th,  1840,  by  which 
the  mortgagor,  H,,  demised  premises 
to  the  plaintiff*  from  thenceforth  for  a 
certain  term,  subject  to  a  proviso  that 
the  demise  should  cease  and  be  void  if 

4X 
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H,  paid  principal  and  interest  by 
March  6th,  1841,  and  interest  at  stated 
periods  in  the  mean  time;  and  to 
another  proviso,  empowering  plaintiff 
to  sell  (after  three  months'  notice),  if 
default  should  be  made  in  payment  of 
principal  and  interest  at  the  times 
named.  Then  followed  covenants 
(among  others)  by  H.  to  plaintiff,  for 
payment  of  principal  and  interest  at 
the  days  appointed,  and  that,  at  any 
time  after  default  made  in  such  pajr- 
roent,  it  should  be  lawful  for  plamtiff 
peac(»bljr  and  ouietly  to  enter  upon 
the  premises,  and  from  thenceforth,  for 
the  residue  of  the  term,  to  hold  the 
same  and  take  the  rents  and  profits 
without  lawful  intemiption  from  H, 
or  any  other  person  &c. 

On  pleadings  in  trespass^  setting  forth 
the  deed,  and  shewing  that  plaintiff  had 
entered  upon  the  mortgaged  premises 
after  the  execution  of  the  deed,  but 
before  March  6th,  1841,  and  before 
default  in  payment,  and  raising  the 
question  whether  or  not  he  had  a  right 
so  to  enter. 

Held,  that  the  deed  gave  power  to 
the  mortgagee  to  enter  before  default, 
*  and  before  the  day  named  for  any  pay- 
ment.    Rogert  V.  Grazebrook^  895. 

5.  Under  lease  for  years,  895.   Anih,  8. 
IV.  Duty  of  attorney,  342.     Attorney^ 


MUNICIPAL  CORPORATION. 


I.  Town  council :  acts  of. 

1.  Resolution    not   under  seal,  926. 
Statute,  XLIII.  8. 

2.  Quashing  of  resolutions  and  orders, 
926.     StatuU,  XLIII.  2. 

S.  May  not  purchase  forbearance  of 
present  debt,  926.  StatuU^  XLIII.  2. 

IL  Bonds. 

Payment  of  interest,  926.      Statute. 
XLIIL  2. 

III.  Corporate  buildings. 

What  may  be  considered  as:  pews, 
926.     Statute,  XLIII.  2. 


rV'.  Borough  fund :  application  of. 

1.  When  not  by  resolution  not  under 
seal,  926.    Statute,  XLIII.  2. 

2.  Not  to  payment  of  interest  on  ar- 
rears due,  926.     Statute,  XLIII.  2. 

3.  To  repair  a  pew  occasionally  used 
by  corporation,  926.  Statute,  XLIII. 
2. 

4.  When  not  to  defence  of  proceed- 
ings in  chancery,  926.  Statute, 
XLIII.  2. 

V.  Town  clerk. 

1.  Case  against  late  town  clerk  for  not 
delivering  accounts,  dtc^  65.  Case, 
L  1. 

2.  Summary  remedy  against,  65.  Case, 
l.  1. 

VI.  Accounts. 

Remedy  for  nondelivery,  C5.  Case, 
L  I. 


NAME. 

I.  Of  prosecutor,  508.     AddUion, 

II.  Of  person  murdered,  508.     Addition, 

III.  As  to  shewing  in  a  conviction  the 
name  of  the  informer,  102.  Conviction, 
III.  2. 

NATIONAL  LAW. 

What  state  of  hostilities  does  not 
amount  to  war,  781.  Insuranct, 
Ll. 

NECESSITY. 

L  When  it  ought  to  be  alleged,  SW. 
Diitrett,  I.  1. 

II.  As  a  reason  for  interference  by  man- 
damus, 981.    Amendment,!, 

NEGATIVE. 

General,  when  sufficient,  1 3.  Cmmc- 
tion,l\\.\. 


m^ajomcE. 


NEGWCBNCB. 


.!     /• 


I.  Gross. 


'xm  iriffht  to  T&Mvtriaoney 


4li<l,  685.     Attorney^  X.  1 

Sflbct  as  to  advances  in  1 
f  the  business,  685.  AUdt 

II»  By  A^eyor  of  highways  ^86.  AcUm, 
II.  1. 


,  2.  Eflbct  as  to  advances  in  the  course 
6f  the  business,  685.  AUdme^^.\\ 


NEW  ASSIGNMENT.  ^ 
Pages,  174»167»  107.  PfcaA^^XXVin. 


.1 


NEWSPAPER.  f 

Authority  for  publication  of  .libeU  599. 
Defamation^  y^  *v 


[NEW  TRIAL. 

Shewing  cause.     •'•  *  '" 

Case  not  allow 
new  ground,  576.    Evidence^ 


Case  not  allowed  to  be^  P"{jPP  f 


NISI  PRIUS. 


/    ;)! 


Trial, 


NONCCWBORWST. 
P^ge^4iQ.    Ch^ch,!.}.      , 


NOTE. 
BUU  of  Exchifngf  and  Promissory  Notes, 

NOT  GUILTY, 

IiiTroveri«)«.  'TVo^/vlIL  I.      '      ' 

I  \  ■...., 

NOTICE. 

I.  Judicial. 

Not  of  existence  of  f  ^rict  cfbitirt  of 
bankruptcy,  610.    InMotveni  Debtor,  I. 


./■Mi/ii-lTOISANClLH/  ir.    iiis 

IL  In  writing.  >  '^-^ 

From  "wYiBt  words  neeiessity  of  a 
writing  itnplied^  1034.    Landlord  dnd 

Tenant,  JX. 

•J 

III.  In  particular  instttadesi   ' 

1.  Debtoc's  knowledge  of  flsiigntn^nt 
pfd^t,!.    Bdnkruft,  III. 

2*  To  party  to  abate  Quisaoce^  7f  7. 

•    Nuisftn^ih  i4: .  ...  .j . .  -/  I   .).'? 
5,  Of  distress  ibrfetit;  1094.' >!LMdl!M 
■    and  ThmtntilK.  '  ■' ''    '.•  ■-'"•» 

4.  Of  actioii,    .-^^^V^ 1 

5.  To  quit,    j^eotwmi.  M 

6.  In  Pleadtiigi    Phadkig. 


NOT  POSSESSED. 

•Plea*-    •■  .1   ■■     ■       ••'       ■  '     ■'• 
^^ffect  (n  ttekpass,  SJO. ^  I^tk^  I.    ^  j' 


i.  Abatement*     .       , 
1.  By  pulHugdowB  a  hoilflei 

Declaration  in  trespass  allqs^i  tbif 
defendant  broke  and  entered  p{uipti|r'8 
dwelling  house  in  which  he  'and  his 
family  were  then  dwelling  and  actually 
present,  and,  while  they  were  therein, 
pdl^.dpWR^d  jdem|o|uhed  the  same. 
Tlda;  that  dbfendaAt  \^ihtitred  to 
common  of  pasture  on  close  H,  for 
sheep  levant  and!€OucbaBl)>&CLy/aa  tapi 
purtenant  to  land  of  which  be  was 
the  occupier>'  and  .tha^  becaAise  the 
dwelling  house  was  WrbtigibUy  erected 
,0A.  t))i|  said.^ose,.  ao  .tbilt|,.i|fithout 
breaking  and ept^nngdci^ and  pulling 
down  and  demolishing,  the  said  dwell- 
ing houie,  he  could  noteihjoy  liis  said 
CMmiibnvdeAHidatot  )Mkt  and  cW^red 
&c.,  and  pulled  down  and  demofbhed 
the  dwelling  house  &c.,  doiflg  w  m^ 

Repiicationl  l^at  the[(  dwelling 
house,  at  the  time  when  &&,  was  the 
dwelling  house^  o^  pl|»nti£^  «iid  in  \\p 
actual  occupation  of  plaintiff  and  his 
iamii;f»'  Who  '^msfd  actually  prefsehr  in, 
and  inhabili^l^he^<«iMife,  and  that 
4b  9 
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defendant,  &t>hc  ti^ica  when  kc.^  wlUt 
Jbrt^  and  an^'  tkid^  ti^fii  a  tlromg  kanii 
^^  UnJ  m  a  fii^tent  m^imxr  b^ol^,  and 
cntercJ  &c.j  and  coiit|>|iflea  tile  tre^- 
pussea. 

Held,  on  demurrer'  to  the  repHcattoni 

I*  That  the  nip) lotion  was  bad,  l>e- 
cau»e  it  did  not  add  m\y  thing  tiiaterial 
to  the  cam  plaint  io  th«  ^ecbfatfun.   ' 

r '     9,  Thttr*  the  hoijiie  being  an  i  d1)- 

ij  Jintctioa ltd  defendant' 1  efkjay men t  of 

.V  hb  commoiiv  he  tni^ht  h:)v«  j unified 

abating;  so  much  of  it  as  cau^d  the 

obBtniction,   if  no  jper«on  hm4   been 

therein^  ■■•  n->  ■     u■,■\iu^i.    n 

^      5.  Dnt  th«e  tWe  jrratlfieBtfd^  here 
was  not  maintatnabl^,  sihce  \t  Appeared 
. ,  1^  the  pleading^  thnt  tJie  pUintiff'« 
family  wti^e  in  the  boti^e  whan  de- 
fendant putted  it  down*  j 

4.  Quare  whether  the  plea  was  baa' 

'    becaiTse  !t  did  no  t  at  er  noti  ee  to '  the  ^ 

pUintitf  to  abate  the  hiii^Ance  Inmself^  \ 

The  second  count  allied  tb^if  d£^ 

fcndant  with  force  and  nrms  expelleJ, 

•'  put  out  nnd  remoTod  plaintiff  an4  iii»' 
family  from  the  po^ev«bit  anil  occu- 
pation of  nlaintiJi's  dwellini?  Iy?us^, 
and  lEcpt  them  ip  ex^lled  %c«  t*^f  a 

*'  lonir  tirnc  &c, 

plea,  an  immemona)  ngh^  of  tim- 
nioQ  on  dose //^  apj)U[teoftnt  Aci^i 

£  above,  and  that,  liccmue  the  hou^.'Waj 
unlawfutly  erected  an  ^t tie  clufc,  so 
thiti  without  pullini;  it  down,  Htfcnd- 
ant  couid  not  ctijoyhiB  comuimi,  ^d^ 

J  JenJant  prilled  down,  prostrated  ^nd 
removed  the  housed  anij  in  sq  AtAug 
necessarily  exfielled/  pm'odt  and  re- 
moved pliiLnti£r,an4  tuif^ijai^rrom  ^e 
possession  and  occupation^   and  kept 

'  them  fo  expeflcd  &c,,  dpB^  ^Un- 
necessary damage  &c. 

HeplicatJoa*  That,  before  th^  ti^ne 
J|c«,  and  befort  the  land  in. the  plea 
meittioned  came  to  defendant,  H,^ 
betn^  seised  in  fee  and  occupier  of  the 
lai  d  land,  Rrant  pd  li  cence  to  p  I  tu  ri  t  i  ft'  to 
fence  otf'  part  oT  close  If.  and  build  a 
4wdhnpshou«e  onetidtfRU't  i  and  tbat^ 
before  the  time  when  &e^  plaintifl;  in 
pursuance  of  such  licence,  fenced  off 
inch  part,  and  buiU  thefeoQ  the  dwell- 
ing house  n^entioned  in  the  2d  count, 

.  .  and  m  1^0  doini;  liad  out  large  tuim  of 
money  Ac.  And  that,  afterwards,  the 
said  land,  and  i//«*ettate  and  iutcr^t 


therein,  came  to  Kid   vested  ia  de- 
fendant, and^i  uH  land  is  that  in 

n. 

5.  That  theimpficalionqimCMl 

ntng  Willi  ineinnlmuncelwDum 
without  ^eS^''Silf?^nmmdP!iSed». 
illaUaotji  m]«iw)gei:i  /tWfatebdb^vHot 
it  bound  fh^giwitoH^  fMd^. -^^^ 

6.  That  the  p1«i  couMrml^  < 
strued  as  allegine  that  defendant  poll 
"cTo^tf  "fl^  t^^^ilei  tft^%tntlf  wfere 

to  it,  and  thereby  were  ex|lelki^i  and, 

-*e^ffeni»  lh^li^»  ikaMPWi  WxP^ 
cause  it  justified  the  e)Kpi|)fioa^made 
jui  puUine^down.the  house,  whii 
^dnjusSfia^  Vttif^^^t^iln'  ^Uy 
were  therein.    Perfp  Ti^PiiMti^,  757. 

2.  Must    not    endanser  peace.    757. 
Anth,  J.  .H:d:jiifl> 

5.  As  to  necessity  ofiv'f|v^u^,nQtic^ 
to  the  party  to  abate  i(  hims(^lf,  757. 

II.  Case/o^^ftj.^  ^o|[ip^^]m,  u.>    . 

III.  Pleading.  ^,,  ^j    p 
4n  t^i^§pp»/^oato^^w^nf■7f7.  uM^t, 


^Wmb^. 


■«-'■)}  .III 


h  MatcriaHty,    1^4;'^''    J^^idfcli 
XXVHl.l,2w       ,.     1  H     a.    . 

rDbivisTb^fity;^  i->4,'V8i:.    '-'J^^afti^, 
XXVIII.  1,  2.  ^ 


objection:^    ' 


\   / 


I.  fcurei'W'pteading  oveij,^^ 
ing^  XXVllI.  4, 


■•>    1  / 


H.  Wh^lt  can'nbt  ^'i^ken; 

1.  Additional  objection  to  tho^  stated 
in  special  case,  547,  561,  see.  Poor. 

xxii.  1/.  ixxm:{!L   xxix.  i. 


/(5«ncfl^o 


i  ^mSIERi 


ni  Jidl  ijf  bniil 


uir.'i   .ni'i'i'irll 

75,  88.     Cierk  of  the  Peace^  1^  ^ 

■»,.^.^C8wer«  ana  reffuuiqpn ,  py  statute, 

^  >iS.i5abd€drtii<teniuvi)Rntc  (jsaiilkliDQ, 
946.  ^^^WotfWi^OydLLiUK.iJ  Ti 


rl'...j-.   ,J5     ''11 

^■;  f  Jp)  *j  H  rf     i 


ori 


,I»(iij|toUoI|'/o  iijv/  v'l'jTul;  bill,  .n  '>7 

'^^^^^  vMotM  tt^ik  006^^  *d^7., 

ill)  b'Hlivsii  ji  Kifis  M 
I  'jilj.nv/t;b.;;»iilbj'j  iiL 

OTFICEIL    r    .\..k 

i.  ^As  aistinguisnea  m>m  (in|f)f^e 
party,  981.     Amendment^  t.  | 

II.  Duty.  '-...bi^i*!    Ill' 

<   Kot  t^  adtt|^''<MfthJkfW'{tt(ft)^.  <  !Js  L 
Amendment^  I.  •■   ^ 

IIL  Indorsement  to,    without    naming 
1.  or  cuitoms,  595^  .C4tMVX  / 

5.  Relieving  officer,  571.    Poor^  X II  I, ' 

V.  Evidencc./(  )n)HUh  » 

iIfnA?,XX.l.    J    1,,///  „,„. 

VI.  Remed/cf/gr^hr^ft^iPf  j^uftn//    U 

ir.)9f?^(?(ffui^ffff)yr»iiMu.;Tibf./v  J    ■ 

,\">*\   .  »v':.  ,ilt'.  ,?rr.  .'»";;»  b;ij->«;-  iii 


.1  ./I//  OPEHATIONJ  .lUX 


ii^i'U  .  I  /I  r»*jii  ft 


u 


iJ91 


I^.:l      ..II      ■iiiT    r    ,      l.TrT-iiil  Mi'  jr     •'f|i-"i 

Diititiction  betwcieiriiordfiri  bfoeourt, 
>  '^  i '  andf  cvder  df  judge*  'aa  aa  «odin4ual 

M  rjul      ^.,ui      Jfo-lnJ     OH     ll,   .rii;l!  miJ-fo 

If.  Judicial:  authentication,     run,:!} 
Mil  %  sigiKilure  ^i/uf!gf|  1^;|^    Zmii^ 

'  iti,  Bj  certiacat^of  eletk  ofjastike,aJ51. 

li    'til*  ji  f'-jli;."i  jii;.b.«  li 

IIL  WhatJi  not.     ,^ 

>h  What? }«,  and  hpw  4c«W0>.Uf^  7iS»,|79. 

Bbte  by  c«hloran,  75,^  ^  Cfepr .  ^y*« 
-urnPW'ni  jT  iiii'.ii  ii'.'j!'  .''I 

TI.  Sho^  Jijt*dic^n'f  rfaitt*.  "  " 

Alb^^nce  of  paybh'ihdeotBfe^ va71. 
'■      i^of,XJl;X  ^!  .•'"•   '  ^'■— '" 

^.  ..  ■'    ■     .     '     .     ■     :m....j(|    •,.    J:.  ./    ».  lit 

■VIU  Siwwi ng  juri fdictioii « .  jMtioeu  I li. 

- ;  ;;)fWpXti,  1*."! I!  ."  ,|.",*  \'\]l^ 

It.^1rp*ftfetilar  iiithifcAi'  •  ^'  "=  "^ 
' ;  J.  Eor^fiptudonpf;;^ 


161. 


bf^<;ii^,dt>iiai^. 


'  «.  F^rl^i^tTrtijnah^e  of  pauper  Mnatic 

.  ^- tVji^o^tiM;i^;.pi^ 

J  4J  I'tir  binding  pariflhr>appi«Btlbey'471. 
&  J  JG(%i^<  anki*  ibr  ligiiiof  jaditment, 

i<:jrjj'.l(  blJ»>   jJi.l^JiekV^b.'i/.  ,bf!j.!   iu;; 


IISS 


•OfiDERS. 


PAViirafT. 


7.  Of  board  ofniardiaiu,  526.    Poor, 

X*  IndicCmeni  tor  disobedieiic^. 

1.  Evidence  of  order,  161.    Landlord 
amiTenani,'^},. 

3.  Evidence  of  preliminary  proceed- 
iogt,  161.   LomU^rd  and  Temad^X. 


Holy,  640.     Church,  I.  1. 

PARENT  AND  CHILD. 
I.  Duty  of  parent. 

1.  Duty  towards  illegitimate  child>  9^9. 
Indictment^  I.  1. 

S.  Indictment  for  maltreatment,  959. 
Indictmad,h  h>  :• 

n.  Proflccution  by  {Mrocbdn  amy,  718. 
InfmU^VL.  .     , 

lU.  Signature  by  parent  for  infant  child, 
718.    Ii^anit  II. 

IV.  Emancipation,  549.    Poor,  XV.  1. 

PARISH. 

I.  Real  estate  of. 

In  whom  vested^  58S.  Churchwardens, 
I.  394.     Poor,  VI.  2. 

II.  Contract  for  tithe  comroiUation  rent- 
charge,  32.     Tithe,  I.  I. 

III.  Boundaries  i58,  43.     TUhe,  U  h  2. 


PAROL. 

licence  by,  when  invalid,  757.  Nvitance, 
Ll. 


PATENT. 

Title. 
When  sufficiendy  specific. 
Held,  by  tl{i  ^<Jonrt  of  Queen's 


Bench,  that  ihe  title  of  a  pfltnt'muir 
(though  not  as  minutelj  as  the  fl>eo|fi- 
catioq)  describe  the  nature  of  the  io- 
▼entkin;  and  thMibe  pafcRt  is^rdid  If 
the  title  is  so  generally  worded  atf  to 
be  capable  of  comprising  not  only  the 
particular  invention,  but  things  not 
contemplated  in  it.   ' 

As  wnere  the  patent  was  taken  out 
**  fin*  ImproreoieotB  in  cuam^a^  and 
the  invention  was,  in  fact,  an  improve- 
ment in  German  shutters,  whidi  were 
used'  only  na  soM  kinds  of  caniag^. 

Held,  by  the  Court  of  Exchequer 
Chamber,  reversing  the  aboye  judg- 
ment,  tba^  wbiere  the  title  is  not  io- 
connstent  with  the  spedfieatioo,  and 
no  fraud  b  practised  on  the  Crown  or 
the  subject,  it  is  not  a  fatal  objecdco 
that  the  title  is  so  general  as  to  be  ca- 
pable of  comprising  a  difierent  inven- 
tion from  that  for  which  the  patent  is 
claimed :  That  the  title  "for  Improve- 
ments in  carriages**  might  be  taien  to 
mean  improvements  in  some  kinds  of 
carriages,  and  did  not  necessarily  imply 
:  any  untrue  assertion,  though^  in  fact, 
the  improvements  were  not  appticable 
to  all  carriages :  and  that  the  patent 
was  valid. 

By  the  same  Court :  Where  a  plea 
offers  aninsuAoieot  de^ce,  and  a 
special  verdict  is  found,  affirming  the 
allegations  of  the  plea,  and  referring  to 
the  Court  whether  thie  is^  should  be 
found  for  the  plaintiff  or*  defendant, 
the  Court  will  direct  a  judgment  for  the 
plaintiff  non  obstante  veredicto,  and 
not  a  verdict  for  the  plaintiff  on  the 
issue.     Cook  v.  Pearce^  1044. 


PAUPER  LUNATIC. 


Page  547.    Poor,  XXJX.  1. 


PAYMENT. 

I.  Mode  of  payment. 

1.  By  allowance  in  account,  820.    Ac^ 
count,  I.  1. 

2.  In  current  coin,  511.     TVuck. 

II.  111^,  by  town  council,  986.  SUdute, 
m25.2. 


PEACE. 


PLEA. 


11S5 


III.  Moitbe  formally  pleaded,  489.  BUlt, 

TV.  Presumption  against,  115.    Interest, 
II.  I. 


PEACE. 
L  Regard  bad  to  the  preserration  of. 

House  not  to  be  abated  as  a  nuisance 
whilst  family  actually  therein,  787. 
Ntdtance,!,  1. 

If.  Sureties  to  keep. 
Commitment   for  not  finding,  1020. 
JuMtke^  IV.  I. 

in.  Oerk  of  the  Peace,    Justice  of  the 
Peace, 


PENALTY. 

I.  Specific,  883.     Attorney,  V. 

H.  Adjudication  of,  102.   C(mviction,llL 
2. 


PERFORMANCE. 

Of  invalid    contract,  effect  of,-  810. 
Poor,  III.  5. 


PERJURY. 

Malicious  prosecution  for. 

One  of  several  assignments  ground- 
less. 

In  an  action  for  malicious  prosecu- 
tion for  perjury,  if  the  plaintifl^  at  the 
trial  of  the  action,  confine  his  case  to 
one  of  the  assignments,  the  defendant 
is  not  entitled  to  prove  that  there  was 
reasonable  and  probable  cause  for  the 
charge  contained  in  the  other  assign- 
ment.   EUis  v.  Abrahanu,  709. 


PERMISSIVE  ACT. 
Page  286.    Adion,  II.  I. 


PERPETUATION  OF  TESTIMONY. 
Page  208.    Evidence,  XIIL  1. 

PETITION. 

To  prosecute  by  prochein  amy,  718. 
Iflfant,  IL 

PETITION  OF  RIGHT. 

L  When  maintainable,  208.    Smdenee, 
XIU.  I. 

II.  Personal  interest  of  the  sovereign, 
208.     Evidence,  XIIL  I. 

HI.  Proceedings  under,  208.    Evidence, 
XIlLl. 


PEW. 

Repair  by  municipal  corporation,  926. 
Statute,  XLIII.  2. 


PISCARY. 
Page  1000.    Fishery f  I.  1. 

PLACE. 

I.  Of  drawing  cheque,  675.    EiUs^  V.  1. 

II.  How  shewn  in  notice  of  actions,  1020. 
Justice,  IV.  1. 

III.  Allegation  of  as  to  cause  of  action, 
1050.    Dedaraiion,  VIII. 

PLEA. 

I.  To  several  counts,  not  distingubhing 
them. 

Tender  of  part  proved  only  as  to  one 
count. 

Assumpsit  for  use  and  occupation, 
work  and  labour,  money  lent  And 
money  paid,  and  on  an  account  stated, 
with  a  single  promise  and  breach. 
Several  pleas,  as  to  all  but  7/.,  parcel 
4B  4 
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of  the  moneyAMi^lfh^^m^mpmf 


fitttfitioned,  «£  teodbt  aivl^MrMMifti  fl^ 
the  turn  into  Court.    Tbel^M^Qid 
not  \d»tii^h,. Jbc  f^lly)^«  ,  (n^fftif 
traTened  the  t^nd^r.       ^  1 1 !  /  /  / 
Held,  that  proof  of  a  single, tender 

J.inr/    ..- 


cupetion  UftffeA  ^e^leaW* 


n.  Whiit  it  a  plea  *in  excuse,  294. 
InJurid,L        v:'    .  .  ..iMfMMn-)    n/|/. 

IIK  Bad*  an  'MtiMMt  i^^HHi^W. 
Wkdthef  ipttcof  jdfM  o^Mmlgi^hii^iin 
ThWerii,'SK)*/    Tt^fiTOl; 

IV.  What  need itbfW'AlDii^^N^^''    ii'^ 

l*iiOiAil!tiikjf  to  jilstny'iinltt^ 

- '  in  -a|;«ti«tiiti6i;'  -^m  ' '  IPf^ 

xxvin.  4. 


9.  Of  resktanoeiitiitlbrce^ 
aUege  re«uetfelo  ddiiit,T»9Tj<.*i1hMt^ 
tug,  XXVIIL  4. 


•no:'-T«.t^. 


V.  Uncertainty, 
l^/pm  pot  fhfvio^  «rhal«£Qrctiii/in 


tended  to  be  given,  489.!   J^'vX. 

VI.  Denjnng  request,  when  AisitfltcMdt, 

VII.  Good   after    fileat&i^^  ot^;    9^5. 


8.  Time  fKiTetRn^4 

9.  That  drawer  of  frill  mi ^laB  m^rr 
tificated  bankrupt,  475.    BUU^  U. 

iio.  Notpos.afiSst's»:"'^iSgl"ii"f^^  -^^^ 


;  19.  Justifying  abatement  of  a  hoAsdas 
I     being  an  encroadmieotoii^pQfnmoiL,.. 

'     757.    Nuisance,!.  U-V'"'^^^^^^^^' 

i  Aftadiptecuu  fivmlLrVnCTing  jHoe  \A 

/,     Court,  1044.     P«to«'..„h,H,u/   .111/. 


tirji  jfRifr.  li   .I3il«  '*,b:>rnofiJijjL.-  7::i<l  ' 


i>LEAt>iNG^^ 

i<^'|4.  Rule  that  a  pleading  bwi  as  to  pan  i^ 

bad  as  to  the  whole.  ^     . 

Partial  fJhMlf.'^ad.    ^iK'C^'^^  ^^'^    '^' 


Vin.  Restricted. 
New  assignment  wheA^'iie^i^ttaH^,  Vi\^ 


It  Conclusion  of  plcadingit^'^»^'^  '^^^'    ' '  ^- 

'  iwwnwHSiQHreH^  iNMPtt  ypyilny  w^ffi  tinr 
\     con«liUi«Ud^  ^^i.  <  Ji:i«««IM,t|f.'L 

Ilk.  At  what  stage,  and  by  wiiMi^y|y>' 
to  principal,  it  is  for  plaintiff  to  sbihr 


.  1  „ 
IX.  In  particular  instances. 

1.  Tender  of  part,  pleaded  to  tne  conw 
m6n  couimirg«DieirtiMl^;l^^^^  'Jf^,!l 

2.  Discharge  of  composition  surety  by 
proof  of  fuU<)iebf(a«aiiis».pHnci^sr 


// 


estate,  966.  ^  Coaipon/tofij,  I.. 

5.  Protection  from  proons  under  in- 
solvent acts,  ^10.  lwViki(f9dX>^itpt\\, 

4.  Accord  and  aatisfactioD,  489.   B&h, 

jk.  1. 

5.  Pliymenty  4^9.    iriU^  X  1. 

6.  Set  oH;  460i    iMb,  X.I.' 

7r  GHvintf  Uroc   b;f  taS^  tt^  ii^^^^ 


Not  foreed,  75^  .{ flf^Nmci^loUi 


Matter   of  aggravation,   197.    iMil^' 

vbpteMSf^i^ibt^ 

I  ifov«r Jdf 


Id  tfoveril90ft>^^?W»fr:tll.  rf:   -  '  ^ 

V|L  Pleadings  bad  for  confessing  and  not 
iavoiding.  ..sv:"     /I/ 

In  ac(ivier^.8oa«;  .i^htwig^llL  l^^d  //    . 
VIIL  Admission  by  pleBdingl   -  *  "    " 

Tender,  990.    Pita,  I.     ^    t^,  /^.  ^ 
IX.  Certainty.  •, .  "l    // 
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Effect  of  the  vford^^hil^^S^^'ljir 

XL  EquijraUn^^alli^bp^f^^^^^^^  ^^^    ,^, 

^  Sole  and  esLclu&i^"  when  ^ot  equi* 
valentto  •^i^ejfal,"  lOOOl    J^ukfrv^ 

«v«J10MilUO&ao  J^riiiJfl  ttLftV'it  i  viii  2,nT>rJ 

XIl.  Divisibility.    (    J  ,^3^ , 


XIIL  Authority^^^^^''^''^      ^f.>^  .nuoJ 

''Duly  authorised/'  when  a  euffideiit 
form  of  allegation,  es.    C^r,  L  K 

XIV.  Jurisdiction,  610.  Insolvent  DcUotj 

XV.  Nece8sitj,^^ji4v    ^^^m^h  Iwiii^a 

XVI.  Materiality*^,,.!.,;  ,;.^  1..,  i[r.;..ii!.jf|,j>  , 


1.  Needlllbr>b#  ^^ptf^lh"^^  dF  H^^' 

tion  shews  that  defcndhirtrhrfS^Bis- 
abled  hiinji^jf  .10,  |)^r^s^fm^,(jpjf^3^t 


declared 'ofi^  j^B/    Marriage^  I,  I, 
57IJC4nJWfeiV«mL  A  '  J^*  •^"'  '^^ 

xviiL  Peribi^fiaiff^  t\  'mMs^nr^i^ 

<}fdAt.   .TCI    jii>iJj;vinjV',    1-    11 -5 'J/ 
Need  not    be    alleged    Where    otner 

hirrfsel^^  aip*    4frr''«'a'ipifi4t,j«ri^I 

XIX.  Time.  Turtnu^i 

I.  Wheat  IMiatcml^  may  t&wtiiWed' 
in  taking  issue^  a-f,     Jfj/Zi^  VI.  ^1.     - , 

S.  Allegation' id  tr^paH,  197^     P09U 
XXVIIL4.     *  -^'"      "     '-'^'^^ 

XX.  Place. 

Al]egAH8i«fii?  ^ewfh^  JiiH^aaf^Ji^'ii^ 
Court,  1030.    Ded^mti^,  VfflG'^"^ 


3fXlj^M««t5pi«4dYAiriftefi'.'         -  •' 

S*  l>tj^i«)birUtjiwiu  i7il^<  >?  ]«7j   .    JW. 

;  luiXXVJ^Lfri-    .'-.:■,.•.'  ..• 'I 

1  ilJftfestirictfdtt' by  tilea,  174.      Poi/: 

xxvin.  1.   "^ -»''-'■'•   ■^'■-  •,■•  ■* 

B.  Number  of  tVMpaidM*  W  iimie  blS 


allqgfd,.^8.^-  mmage^LsU 
xixriL  St^trtt^,¥aMitiw.i,v,.   ,Mi  //  .  • 

That  mi^Jm.,wqrB,.qoininitt<B4:(^)de» 
Jw%t  8  charge  bj(ifi«u^ictf,act^ 
I     Coie,  L  1.  4    MI  ^// 

KXIV*  SftatutofjtfrcUmioaries^ ' 
;  Utt  d«mi«  •f.toU^:  M9#  > 'SFVrMiillau  L 

XpCV.  Statutory  defence. 

■1.  Plea  of  protection  frOro  process. 
<whitttititii)iiitrfihewj^6;  'Iksotf>M 


^  If  S.  Necessary  residence,  610.  Imdvent 

[5.  Identity  of  paAy*  aWsubjVct,  filb. 

!«,  Necesfcit^lA/ad^pt  s^itutory^coiifte; 
;     811.    -D«/rr«,H.      j_     .    ^j    ^,,^ 

When  they  needfiv(»|(^iOi^9|iMd,,467| 
471.    Charter  party,  I. 

XXVH.  Notice. 

Tp  i^te  il|i^JW^an)fl«i.iu»ti<ying 
abutement,  757.    Kuttance.  1. 1,, 

XXVIIIwMqw  a^iMiminlt.  =  '  ' . 

f  1*  When  n'^c'e^sary  instead  of  taking 
i*isu^)O0  vestriotedphki.   '■'''•■*:' I    r 

■Treip^'!br  br^ttng  alid  eirtcnng 
plaiiriifffl  do9it,cailed'&Cwv«nU  cuti&ngi 
^  down  and  prostrating  100  yards  of.£is 
rails  there  &tand|pg.  Plea,  a  public 
right  ofxfra/o^A- the  dbsfe,antf'tfial 
j^H ir  1  r / 1  ^ CI  defendants , vitSte  usfbg  thef  siid  Jw&y,o 
;and  because  the  said  rails  1 

fiiiryefPed^b^iT, 

obstructing,  the  said 
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trated  the  same  &c.,  which  are  the 
same  supposed  trespasses  &c.  Repli- 
cation, that  the  said  rails  were  not 
standing  in  the  said  way,  in  manner  &c. 
Issue  thereon. 

The  defendants  had  cut  down  some 
rails  of  the  plaintiff  standing  on  a  pub- 
lic highway  in  the  close  described,  and 
other  rails  belonging  to  him,  which 
were  in  the  same  close  and  not  on  the 
hiehwav. 

HelcCthat  the  plaintiff  could  not  re- 
cover; for,  by  taking  issue  on  a  plea 
which  restricted  the  matter  of  dispute 
to  the  highway,  he  had  excluded  him- 
self from  proof  as  to  rails  in  any  other 
part  of  the  close ;  and,  to  recover  for 
these,  he  should  have  new  assigned. 
Bracegirdle  v.  Peacock,  174. 

9,  When  pluntifT  may  both  reply  and 
newly  assign. 

Case.  Second  count  in  trover  for 
goods,  to  wit  ten  pieces  of  timber. 

5th  plea,  as  to  the  pieces  of  timber 
in  the  id  count  mentioned,  that  they 
were  obstructing  a  public  navigable  ri- 
Ter,  and  defendfunt,  naving  occasion  to 
navi|^te  &c.,  removed  the  said  pieces 
of  timber  &c.,  which  are  the  same 
grievances  ftc. 

Replication,  as  to  the  5th  jplea,  which 
is  pleaded  to  the  causes  of  action  in 
the  2d  count  mentioned,  and  so  far  as 
they  relate  to  the  pieces  of  timber  in 
the  Sd  count  mentioned,  that  defend- 
ant of  his  own  wrong  &c.  committed 
the  grievances  &c.  so  far  as  they  relate 
&c.  in  manner  and  form  &c. :  and  new 
assignment,  that  plaintiff  sued,  not  only 
for  the  grievances  in  the  5th  plea  men- 
tioned &c.,  but  also  for  &c.,  alleging 
trover  and  conversion  of  pieces  of  tim- 
ber other  than,  and  different  from, 
those  in  the  5th  plea  mentioned,  and 
that  defendant,  for  another  and  a  dif- 
ferent cause  than  that  in  the  5th  plea  | 
stated,  converted  the  last  mentioned  | 
goods  in  manner  and  form  as  the  plain- 
tiff hath  above  declared,  &c. 

Held,  on  special  demurrer,  that  the 
replication  was  not  bad  lor  duplicity 
or  as  enlarging  or  departing  from  the 
declaration;  and  was  well  pleaded. 
Page  V.  Uatchett,  187. 

3.  Where  both  declaration  and  plea 
are  general,  187.    Ante^  2. 


4.  When  plaintiff  may  not  both  reply 

and  newly  assign. 

Declaration  charged  that  defendant, 
to  wit  on  IstJcMKory  1844,  with  force 
and  arms,  **  asaaultM  "  pUuntil^  and 
**  then,"  with  great  force  &c^  setied 
and  shook  plainttfi^  and  draeged  him 
about,  and  stnick  him  many  Hows,  by 
means  of  which  he  was  hurt  and 
wounded,  and  was  uck  he^  and  so 
continued  for  a  long  time,  to  ynl  one 
week  &c. 

Plea  2.  That  defendant  was  lawfully 
possessed  of  a  close,  and  a  eate  be- 
longing to  it,  and  plaintifl^  a  Gttle  be- 
fore the  time  wlien  &c.,  with  force 
and  arms,  and  with  a  strong  hand, 
and  against  the  will  of  defendant,  at- 
tempted to  break  open,  and  did  then 
thereby  unlawfully  break  €>peo,  the 
gHte,  and  in  breach  of  the  peace  did 
thereby  attempt  forcibly  to  enter  and 
unlawfully  trespass  upon  the  doae,  and 
would  then  unlawfully  and  forcibly  &c 
have  effected  such  attempt,  if  defendant 
had  not  defended  his  possession; 
whereupon  defendant,  bemg  in  hb 
close,  during  the  unlawful  attempt,  de- 
fended bis  posseision  and  resistBd  such 
attempt;  and|  because  be  coold  not 
successfully  resist  without  in  a  slight 
decree  committing  the  trespasses,  be 
did  a  little  unavoidably  &c.  commit 
the  trespasses  in  the  dedantion,  using 
no  unnecessary  force,  which  are  the 
trespasses  complained  of. 

Plea  3.  That  defendant  was  lawfully 
possessed  of  a  cow  being  in  a  certain 
close,  and  plaintiff  a  little  before  the 
time  when  &c^  did,  against  the  will 
of  defendant,  endeavour  to  drive  away, 
and  dispossess  defendant  oQ  and  wai 
driving  away  from  the  close,  the  cow, 
and  dispossessing  defendant  of  the 
same,  and  would  then  unlawfully,  for- 
cibly, and  in  breach  of  the  peace,  have 
driven  away,  and  dispossessed  de- 
fendant of,  his  said  cow;  wherefore 
defendant  &c  (justifying  as  before, 
mutatis  mutandis). 

On  demurrer  to  the  replicalion, 
held: 

1.  That,  the  trespass  on  the  part  of 
the  plaintiff  being  alleged  by  the  pleas 
to  be  forcibly  made,  the  justification 
was  sufficient,  though  it  was  not  al- 
leged that  the  plaintiff  had  been  re- 
quested to  desist. 


POINT. 
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'■'\  s^'Tbat  the  fle»  were  nototyec- 
tionable  for  omitting  to  ahew  a  good 
ijuBtificatioD  of  the  wounding. 

'  ^.'  That  the  third  plea  was  not  ob- 
jectfonable  for  omitting  to  shew  that 
^  the  cow' was  on  defendant's  dose. 
.",'  Held   also:   that    the   declaration 
;  shewed  onlj  on^  trespass  committed 
I  6i^  a  single  pccasion ;  and,  therefore, 
'^th4t,  to.  the  .abov^  pleas,  ue  plaintiff 
'  cbiild  not  reply  both  De  injuria  r— and 
.^.a^o   that  defendant    cojnmitted  the 
tjrespasses  ih  the  declanition  on  other 
occasions  than  those  in  the  pleas  men- 
tioned*   On  special  demurrer  to  the 
\  replication  for  duplicity.     Polkinham 
,.v.  TVright,^    97. 

•.A'  Where  trespasses  are  complained  of 
o.  .  only;  on  on»  occasion,  1 97.    Antc^  4 . 

](^1X^  Duplicity.    . 
"  1.  When  not  by  both  traversinff,  and 
i'   newly  Bwigniug,  187.  iln<*,  XXVIII. 

']%,  When  by  both  traversing  and  newly 
.„.  assignipg,  197,    iln/^,  XXVIII.  4. 
:t «.  Of  replication  to  plea  of  set-off, 

X?^  Departure. 

<•  By  enlarging  ground  of  action  laid  in 
declaration,  187.  Anii,  XXVIII.  S. 

XXXI.  Pleading  over. 

'Defects  cured,  197.    Ant^^  XXXIII. 
''■■■  4.,615.  LamUord  and  TenaiU,  Xlll. 

■■'"■■   1. 

XXXIL  Sdrplusage. 

• '  Rejection  when  refused,  597.  C<^rtmer, 


1.1. 


POINT. 


{•Not.  made  at  Nisi  Prius,  57«.     JSvi' 
.  .d€nee,XlX,  1* 

II.  Additional    points,    547,    561,    566. 
P»rvXXILl.  XXIIL2.  XXIX.  l. 


POLICY. 
Of  insurance.    Inmrance, 


.       POOR. 

I.  Board  of  guardians :  their  constitution. 
Incorporation,  3S6.    Poit^  II.  1. 

IL  Board  of  guardians:  their  powers. 

1.  In  respect  of  parochial  sunreys. 

The  guardians  of  a  poor  law  union 
cannot  bind  themselves  by  an  order, 
not  under  seal,  for  makii^  a  survey 
and  map  (according  to  stat.  6  &  7  HT.  4. 
c.  96.  f .  5.)  of  the  rateable  property  in 
a  parish  forming  part  of  the  union :  ^ 
For  such  order  is  not  a  contract  neces- 
sarily incident  to  the  purposes  for  which 
the  guardians  are  made  a  corporation 
by  stats.  S&6  W.4.  c.  69.  i.  7.  and 
5&6  Vict.  c. 57.  f .  16. :  and  it  is  not 
,  intended  by  stat.  6  &  7  If .  4.  c*  96.  i.  5. 
that  the  guardians  of  a  union  should 
make  themselves  liable  for  the  expenses 
of  such  plan. 

Nor  can  such  guardians  bind  them- 
theniselves  by  a  contract  without  seal 
(if  they  can  in  any  manner  contract)  to 
remunerate  a  surveyor  for  attending  as 
a  witness  on  appeal  against  a  parochial 
assessment  withm  the  union.  Fame  v. 
Strand  Union,  526. 

2.  In  respect  of  the  remuneration  of 
witnesses,  526.    Anti,  1. 

III.  Board  of  guardians:  their  contracts. 

1.  What  they  may  contract  to  do,  826. 
Ant^,  11.  1. 

2.  When  their  contract  must  be  under 
seal,  526.    Ante,  II.  1. 

5.  If  work  be  done  for  a  corporation, 
for  purposes  connected  with  the  cor* 
poration,  under  a  verbal  order,  and 
accepted  and  adopted  by  them,  they 
cannot,  in  an  action  to  recover  the 
price,  object  that  no  order  was  given 
under  seal.  Sanders  v.  St.  Neo^s 
Union,  S 10, 

IV.  Churchwardens  and  overseers. 

Evidence  of  their  official  character, 
1057.    Poit,  VI.  5. 

V.  Relieving  officer. 

Relief  by,  57  K  n.    Post,  XIII.  2. 
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When  not  in  pariih  offiteirt*  '  '"'^ 
^^^^j  In  n-is^  liinci  waft  COD veyea  by.  deed 
*-^tp  truiU"(-*i,  upon  tru^t  to  pt^rnnt  the 
^,  (^urchwar4|erj^  ind  overseers  fof  the 
,^ ,  I  ^  be  ^ii^  /^f  ^  pa  fi  sb  to ,  pecij i ve  I h  e 
^^^/^U,,^c,,tp,,atta  fpjT  tbp  use  aE^d.^W' 
y,j^t  of  lijie  poor  of'  tfjut  pftHilv;,  and 

vea^4  in  tbe.Dar^^q.qf^en  h^  sitat. 

,,  4fi(?» 3. .c»\ia.'^ «-'.?Vj;  w*h**^  ^^*^ 

t: .  W^^n^ft  WW«W.^MSteesup  Jcr  the 
..  deedy^a  tbp;pFpyMiot|s,qf  l|)p  statute 

8b  Spetiftlbimife of tnnt^ 894.  jfn/^f 


4.  Specif  chfiiiBCtipr  of  .triisj^eesj  5p4. 

4.  £vid4Qce  pf  offiml|^bafi|Ctfir. 

.  .  In  <9tollnent  ImdeCfStaL  ^\Q^  5* 

t  0,\iti  g^iTj,  fav  ttipMtiab.lioiNMhaii  the 
demise  of  A.  and  B,,  stated  in  the  de- 
claration to  be  the^hufcbyr^ndtn^  !^i>d 
pvereeexa  of  a  parish,  the  fact  thot  the) 

'  kcted'dii  dterenlrtfrdens  and'  overseers 
at  the  time  of  the  m\h^e6  dcriise,  h 
wliiQienl  .pfw4  iftcie  proofs  for  the 
purposes  of  the  action,:  that; it.ku'y  held 

'.(h|9,  ofiRofft  fHi  tiiat. time,    jDotj  <^cm. 

VJI*.LR«te:  pero<^ia).wvey.  : 

' -Cbhtrtice  ^rimikm^j  02«.  ';<lnll',ir,  i, 

Vlll.'Hatt^able  jSrdpMy :  statlitlarf  Ex- 
emptions. 

,    ifl  Scientj59  and  Uierary  if^stituUonb : 
K^l^iq^f.Jr^QVS^cie^f..     . 

' wi 7  fitatk' 6* ^ "t'Vietio,  &fl-4^tU:e&eaiptfi 

!  fpOiii:pan>ckmiland.oiher  rateitEli  knd, 

?■  Houses,  fa.'^bblonginf^ito.ftny  eociet) 

-intiCuted.fbr  purposes  of  science^htcr- 

atore^   or-  ibe'  finbT  arts.  0i^u!iii?l;ly, 

either  as  tenant  t^r  owner,  and  occujii  J<i 

b^  it  ibrihe  trah'sAWtJin  ofits  kj^UiooSii/' 

'^  provided  that  such  socheiy  ^idl  be 


:;  ^dbofafy,  contributitfnsiJ  aai  ihelLiot, 

I  ami  bvuate  burs  laaAjr  nncjtinafcp  iany 
udiisdehd^''  M^^inkBoneyuntojocte- 
otwccb  m-  cfiits  iueraben:r  f  i>  ■.. 

' >• '  •UeJditnat,  toncomw yKtA/kti^bMiioi' 

tbmpkn,«flliciet]piaiist  k*e«ncKtve» 

I'JttKprahibiiiiigiani^^siiah  dMie^^Ac 

Semble^  that  a  society,  iakitoiteMbr 

^.tho  difffuioh.«f<fidigioiM|briad^^  and 
fseBtlmeiuiyi thiiti|Bii(6y::fais^aBy  mjim 
^sdch'«0  »r  ik%Mc.EBnMt;>Anify} 
jsnef^tfainrtfavi  "^    ' 


provided  .-,•,«»  ...-v^««^« ^.««« 
|)e  dwMated  Th^i'^ 
iobtin^^^dffcfl^'  '6f  A6^'lh&iA^ 

aiiil  njiinuUictiiii,-  L ,.  ■  ■  .L.'  sji* 

"  'if  lieiy  rteli^oiis  ■  pen d a  -     ,  d/  for 

'  Ate  ^rpose  of  mali in.;  ;  .;  .  l  <t  ibe 
'trtt<*nt  ht  !ts  tihjccts,  the  title  of  the 
''Sbdfety'l^itlld  be  r^r  ]»rimA  4Tmd 
l^rei^  Sthddl  Sf)tijffy^  thtit  a  <c!jtK)l 
'  *h0ijld  be  maiotuined'  16  educate  cbiW 
dren  for  ^e  pdr|tble  of  kippOrtiftJ*  jind 
training  up  teachers ;  nnd  it  was  satJcd 
that  the  grand'^bjbtf  itVik  ii^btkm 
"9^  ^Q:|¥CQm<H^.«dq^il^p«MI  M  geineral. 
,tov  Iha  fvcinpuii  wJiQjl)J,,,/or  Uni^us 
loacbiBfli,  lecuinesii^^re  loibegiv^.oa 
,§pe0Uiqd|brAPcbfla  of ;liie|»ti|T«»  icifftice, 
«nd)Ahe.fioo  nrui  a^^  l^Uires  PAAhe 
^Wt  9fite«(^iiig»-a9Kt  Bibl«  fefsofis. 
Ia%nCHCl^^a4:»l«9  gij^m  klti)ee4ie- 
wprk. ..  Th€ife,w^nft,iq<ja)E*  schools,  for 
boys  and  girls,  "for  the  purpose  of 
elucidating  theAftjQf  t|B3^bmg;.'V|uid 
it  was  stated  that  •^the  ouifhber  orchit- 
dren  in  tfcem'is'R^,  Tti'ofidef  td^afibrd 
a  sufficient  scope  and  opportunity  for 
the  pupil  teachers  to  instruct  and  put 
l*iipraCtiw'lhe«*i«ceoFt«a<Mrtg;  tb« 
object  or  the  institution  being  to'traio 
Un,te^f;<ujfs,M,hiO  *wf  .|if9inot?».^Ufca. 
tion  fjccordinjj^jo  the^mrtlc^J^  kstem 
of  this  Institution,  lioth  in  the  Vmtcd 

Held,  that  the  l^o<4c€y>tf^s  not  "  in- 
stituted for  purposes  of  science,  litera- 
ture, 0^1lWi^il*'^*rt»  ^xeMkeW,^ 
withjft  iM.PIWWngpf  .♦^^l^^^l^yy  VjeL 
c,36,  i,U'f  and,  therefore,  that  the 
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hitii '  iThe' Socblv  obtaihefi^llie  barrator's 
,ii^«a#tj&cit«  under  the  act,  which  wn^ 
^itifitedF^  afoer  wlikh  -nil  aSEewhiiac  of 
?<^tef  fva«  tiMde'  imdef  k3  lotal 'net' 
(loG.  4/£v  cxxiiliLi)!  oFtersv^'ds  notice' 
« jr  'jp j^'  I  (jb  ^  fijtti|r  wa>  ^i  vol  to  th  a  cdllector 
c'-tofrBtefftrnd  to  tbe  trunte^  under  dint 

iiiiiE   H^ii^ '  tbat'  BH' .  «p^1  fiiade  <  witliin 

cc^ur  Galeati^f  immithg  next  aflor  the 

(^^^ttfi^c^smenhJiLfit  tneiitlonf^  thonv^  pot 

ftiHiwitUirt  lour  (^IcinJiir  tnanthi  norcb  aSter 

the  asse^^ment  fim  inentmned,  Wai  in 

thne^  within  ^tat.  6  &  7  ^icl.  c^  36,  f.  6., 

' ^'itt ' ^n^  trift(!fe  ^  *f ilh in  four-  cil ehdnr 

months  oeJtt  after  the  first  (wses^ment  ** 

^^^%afber  fcucli^?iemptfar>  shall  have  been 

'^  i^ipicd  by  iuch  ^Dciety-"    H^g^  v. 

^^-^  ^Jj  Er  ce  rti  Beat  e  of  the  parns  t  er  p  n  p  er 
.^^pt^t,  ,^6  ik  7  Fi€/.    c,  5^*    (qsicmpijng 

Wtf**^^?*  tfejit  Ik  ftocitty  rs  eotitled  tolhe 

j^^fieiiefit  of  liiat  act^  Joes  ntit  furmsh 

r' |:pndui^(v(2  ^rogf  tluvt  tlie  sodeti^  i&  so 

BLj,ftit^iXignttocoR}-p     ,     ;   ,p.i, 

.  f:  p  J  >Tfte  ^i»!ty  impoa^tl'hy  it&h  t  t0.  s, 
^W9J^.S;'lipf6ii  tin  G^c*fite«r  not  gl^nf 
'»<^''e4pydr'i  poor  tnti?  on  demavitf  is 
rJ<laEfniiy«Hit  ihe  cjiac  df  a  ptiof '  mce 

^^^Innile  \\\\\\et  rhe  rcgulatib^s  o^  fitat. 
'^nirft'7  JK,  4J  (the  paroctiiftl  as^jsrtfent 
-jfet)4'  the  \\met  statute  not  raf  enhng  the 

1,.    -..-.M    -.11     ■    -         -ir.    !■''      i.v 

fiijlwn*   ■.  .   I-  ■! 

^'  i:  Effect  is  16  pltieviotisly  otqnircd  rct- 

3.  Signature  of  ngticB  of  pppeai  ajter, 
I^Uhi.  BJixiing  of  |mrUh  Bp|irerHicei> 
3i„.  Ati.  in^^titiire  for  binJiQg  a  paruh 


.ff?^- 
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tion  of  an  orJef  gutkff  t\iei  liaritls  lof 
G.  if*  and  R,F."  justicesi,  "nctinw  in 
dhd'for  tht  huhtlrcd  oP  Td^«6rt'tlifi- 
within  the  county  of  Devon/*  On  the 
hack  of ^[^ia  j^dea,tijire.,)f.asL  \]ie,-  ocder 
for  bintljng,  purporting  to  be  made  by 
\^'Cj.p:  m!d  n.  p.,;  ^'  justices  3?  the 

ff^^CB  acting  fn  und  i'ur  the  said  cbubt^'* 
Dyif&n%    At  the  foot  6f  the  rncfent- 
\]kirt^  fonot^eil    an    allowit^ce    iff    the 
'  vWr4*,  **  Wb  '^]io^&  names  are  here- 
'  undfer  written,  Ju^tite*  of  the  pence 
f  whereof  one  k  of  the  quorum  J  do  con- 
sent t6'aiIo#;"  &c, ''(?.  s:,  n.  p*  The 

order  and  indenture  were  both  d^Ltecl 

'  bn  ihe  sairre  da^.    Held  that,  although 

the  ftlJowiijice  ,d?d    riot   corttAin  the 

wo^s  *'jiisjticet  oP  tli^^fferi^e  actW^  in 

'  irhW  for  iht  eonnty  oF  DevGn^"  yet  it 

iilffldeplly  appewre'd  fi*oirt  th^^Jiol^  of 

' '  the  docu m en t s  t hi» t  thd'  al Tow i nu  juf - 

' '  tif  ^  wett  iut:h;  and  wet^  ihfe  i^¥'f  ho 

'  rikite  the  order  fbf  Mi Jlrtg;    '  ^  ■.  ^*) 

I  n  Stat,  56  G.  3.  c.  1 59,  i- 1  ^  the  WtJrds 
\  !*r*i'  ch  ju  ^k:«ft  ^hal  i  tififl ,  th^.  41qw  ance 
of  such   indenture'*  mean    the  same 
mstjcei  who  ^madc  the  or^er  fof  bind- 
ing,   liegha  t . ^Aih^umn^  i  7 1 : ^, 

2.  Allowance :  when  jurisdiction  suf- 
fkiently  nppeara,  871,     Anir,\, 

S,^  Presumption    that    ft)k>wanc^  wns 
'"    befereelieetitJon^d7i^07G.   Akik^l, 

Xtir  Chargeabilihr.       ''    '  '  ■?,  ^ 
,1,.  .Examination  whcA  niffieieot.  4Sff. 

^!j,  ISbtement  of  reliArfA^  officer,  when 

■  -"^  The  statefiieut  of  Ae  reJicTing  of- 
ficer of  an  union^  in  hii  examination 
before  removing  justtices,  that  he  re- 
lieved the  pauper  ivhh  TDone^ian  «c^ 
^nt  pf  ft  ^Hf tjuilar  pari»h  in  the 
union f  \%  no  evidence  that  the  pauper 
^  a^  cbBrgeabte  to  ^hat  parj^«    fi^&^ 

3.  Some  evidence  of  ciiai;|>eahih'ty. 
Ex  ami  n  alio  n  a$  follows  ^—*^  X  have 

lived  in  the  township  of  P,  for  some 
lime  pait,  and  am  now  residing  rn  the 
workhouse  in  tbjit  tuvtOf  my  huftbrnid 
having  run  away  and  left  me  ■  **  Held 
to  be  $ome  evidence  of  chiu|»e«lHl]ty  to 
F.     Eegina  r*  Mnncht^ter,  571it  it, 

4*  Evidence;  certiScat^,  89?p     Pw^ 
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5.  EvideDce  of  proof  before  renoTing 
justices,  889.    Pm/,  XIX.  6. 

XIV.  Settlement:  separation  of  districts. 

1.  Sffttlement  acquired    before  sepa- 
ration. 

A  parish  consisted  ofeight  townships. 
Orerseers  were  appointed  annually, 
sometimes  one  for  each  township, 
loinetimes  one  for  two  or  more  town- 
ships and  others  for  the  rest,  and 
sometimes  four  for  the  whole  district. 
There  were  churchwardens  for  the 
whole  parish.  An  equal  poor-rate  was 
always  agreed  to,  at  a  general  parish 
vesti^',  by  the  churchwardens  and  over- 
seers; and  the  rate  of  allowances  to 
paupers  was  settled  at  such  vestries. 
Separate  poor-rates  were  made,  allowed 
and  published,  and  the  money  col- 
lectea  by  the  overseers  in  the  town- 
ships for  which  they  acted,  and  paid 
by  them  to  the  poor  of  their  districts 
respectively.  Those  who  had  a  surplus 
brought  it  to  the  parish  vestry,  and  it 
was  applied  in  aid  of  those  who  were 
deficient ;  if  any  balance  remained,  it 
was  placed  to  the  general  account, 
and  handed  to  the  new  overseers  for 
the  next  year's  expenses.  In  1833, 
under  a  mandamus,  the  townships  were 
divided,  and  became  entirely  separate 
in  the  appointment  of  overseers  and 
management  of  the  poor.  Pauper*  in 
1815,  gained  a  settlement  by  hiring 
and  service;  every  thing  which  con- 
ferred the  settlement  taking  place  in 
G.,  one  of  the  above  townships.  From 
1815  to  1844  she  received  relief  frpm 
G.,  while  residing  elsewhere.  On  ap- 
peal against  an  order  made  in  1844, 
removing  her  to  G.,  the  sessions  quashed 
the  order  subject  to  a  case  raising  the 
question  whether,  on  the  above  facts, 
tne  pauper  was  settled  in  G. 

Held  that  the  settlement  gsuned  in 
1815  did  not  confer  a  settlement  in  the 
newly  separated  district  of  G.  And 
that  relief  given  bv  G.  was  only  evi- 
dence,  on  which  tne  judgment  of  the 
sessions  was  conclusive. 

Order  of  sessions  confirmed  :  though 
the  notice  of  grounds  of  appeal  was 
signed  only  by  tne  overseers  of  G.,  and 
not  by  tne  churchwardens  of  the 
parish  in  which  the  eight  districts  lay, 
and  the  sufficiency  of  the  signature  was 


'  a  question  snbmitted  in  the  case.    Re- 
gma  T.  Actcm^  108. 

S.  Settlement  acknowledged  afler  se- 
paratioD,  108.    Jnte,  1. 

XV.  Settlement:  parentaL 

1.  Acquired   between  separatioo  and 
emancipation. 

For  the  purpose  of  settlement,  a  son 
is  not  emancipated  belbre  the  age  of 
21,  unless  he  marries  and  so  becomes 
the  head  of  a  family,  or  contracts 
some  other  relation  so  as  wholly  and 
permanently  to  exclude  the  parental 
controul. 

H,  lived,  till  he  was  17  years  old, 
with  his  father;  he  then  voluntarily 
entered  the  local  railitia  and  was  sworn 
in  for  four  years.  He  served,  as  re- 
quired by  law,  S8  days  in  each  year, 
and,  dunng  the  reddue  of  the  time, 
worked  as  a  wearer  for  wages,  and 
maintained  himself;  saw  his  &ther  oc- 
casionally, but  never  returned  to  live 
with  him;  and  at  the  age  of  20  he 
married. 

Held,  that  J7.  was  emancipated  on 
his  marriage  and  not  before,  for  that 
ndther  the  senriee  in  the  militia  nor 
the  employment  at  other  times  as  a 
weaver  created  any  relation  perma- 
nently excluding  parental  controul,  and 
the  emancipation  by  marriage  did  not 
relate  back  to  the  time  when  H.  sepa- 
rated himself  from  his  father. 

And,  therefore,  that  H.  derived  from 
his  father  a  settlement  acqirfrcd  by  hiui 
between  that  separation  and  the'mar- 
riage.    Regifitt  v.  Seammoridcny  349. 

S.  When  it  is  that  emancipation  takes 
place,  349.    Antc^  1. 

XVI.  Settlement:  maiden. 

Removal    to,  on  what    inquiry  into 
husband's  settlement. 

The  grounds  of  appeal  agiunst  an 
order  removing  a  widow,  with  her 
children,  to  her  maiden  settlement, 
were :  l.  That  the  order  and  examin- 
ations were  bad  and  insufficient  on  the 
face  thereof  respectively.  2.  That 
there  was  no  legal  evidence  of  charge- 
ability,  and  that  the  examina(idn:>  do 
not  prove  relief.  3.  That  no  legal 
evidence  of  rciUef  was  given;    4  and  5C 
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That  the  exaroinatioas  do  not  shew 
any  proper  search  for  the  settlement 
of  the  pauper's  late  husband.  6.  That 
the  justices  had  not  jurisdiction  to  re- 
move without  evidence  that  the  hus- 
band had  no  settlement,  or  none  that 
could  be  discovered;  and  that  the 
order  was  made  without  such  evidence. 
7.  That  the  widow  could  have  given 
information  as  to  his  settlement.  8. 
That  the  order  describes  the  eldest 
son  as  legitimate,  whereas  the  evidence 
on  which  it  was  made  shews  him  to  be 
a  bastard.    Held ; 

That,  the  general  ground  of  appeal 
being  follow^  by  specific  ones  alleging 
defects  in  the  examinations,  the  appel- 
lants could  not,  under  the  general 
ground,  object  to  the  examinations  for 
a  cause  not  particularly  specified ;  as, 
that  they  did  not  shew  a  l^al  hiring 
and  service  (on  which  the  widow's 
settlement  depended);  or  that  the 
.  jurat  was  imperfect. 

The  order,  dated  August  S6th,  1844, 
purported  to  adjudicate  on  the  settle- 
ment of  **  A,  B,y  widow,  and  four  of 
her  children,  viz.  Henry,  aged  nine 
and  a  half  years,  Jamet  **  &c.  By  the 
examinations  it  appeared  that  Henry 
was  illecitimate,  and  of  the  iige  men- 
tioned. Held,  that  the  word  ^  children," 
standing  alone,  meant  legitimate 
children ;  and  that  Henry  was  there- 
fore  misdescribed,  and  the  order,  as  to 
him,  bad. 
The  widow,  in  her  examination, 
.  said :  "  I  never  knew  or  saw  any  rela- 
tion of  my  late  husband ;  nor  can  1 
tell  to  what  parish  or  place  he  be- 
longed." Nothing  fiirther  appeared 
as  to  his  settlement.  Held,  that  the 
widow  was  removable  to  her  maiden 
settlement  without  further  inquiry  by 
the  respondents  as  to  the  settlement 
of  her  husband.  Regina  v.  Birming- 
ham, 410. 
XVII.  Settlement:  apprenticeship. 

1.  Sufficiency  of  examination  to  shew 
binding  not  a  parish  binding,  561, 
Poll,  XXII.  1. 

2.  Allowance  of  bindincof  parish  ap* 
prentice,  871.    Anli^XLl, 

5.  What  copies  to  be  sent,  877.   Posit  ^ 

XXII.  2. 
4.  Stamp,  877.    Post,  XXII.  9.  | 

XVIIi.  Settlement :  evidence  by  relief.    ' 
1.  Effect  of  the  evidence  always 


question  for  the  sessions,  108.  Ante, 
XIV.  I. 

2.  Examination  when  sufficient,  566. 
Po*/,^XXin.  2. 

XIX.  Removal:  examination. 

1.  Reading  over  to  illiterate  witijiess, 
410,  418.     Ante,  XVI. 

2.  Some  generality  allowed,  561,  566. 
Pm/,XXIL  1.    XXIII.  2. 

3.  Need  not  shew  amount  of  stamp, 
877.    Pm/,XXII.2. 

4.  Presumption  of  stamp  being  such  as 
to  render  document  admissible,  877. 
Post,  XXII.  2. 

5.  Allegation  of  a  thing  being  duly 
done,  when  sufficient,  877.  Post, 
XXII.  2. 

6.  Evidence  of  chargeability :   certifi- 
cate. 
On  trial  of  an  appeal  against  an 

order  of  removal,  it  appeared  that  one 
o(  the  documents  transmitted  as  copies 
of  the  examinations  was  a  document 
purporting  to  be  a  copy  of  a  certificate 
of  cnargeability.  It  tollowed  the  form 
in  scheil.  (Cj  to  stat.  7  &  8  Vict.  c.  101.; 
and  appeared  to  bj  duly  executed  ac- 
cording to  sect.  69 ;  and  the  names  of 
the  paupers  therein  corresponded  with 
the  names  of  the  paupers  in  the  order 
of  removal.  On  it  was  written  a  copy 
of  a  statement,  signed  by  two  justices  of 
the  same  county,  and  bearing  the  same 
names,  with  the  removing  justices,  and 
which  declared  that  the  certificate  was 
received  by  them  in  evidence  on  a  day 
named.  The  day  was  that  of  the  date 
of  the  order  of  removal.  The  state- 
ment did  not  shew  that  the  certificate 
was  received  in  the  matter  of  the  p^- 
ticular  complaint.  The  examinations 
contained  no  other  evidence  of  charge- 
ability,  and  did  not  refer  to  the  certifi- 
cate.   Held : 

That  the  transmission  of  the  copies 
of  examinations,  and  copy  of  the  cer- 
tificate, thus  vouched,  were  sufficient 
to  satisfy  the  requisites  of  stat.  4  Sl  5 
W.  4.  c.  76. 1.  79.;  and  that  the  copies 
contained  sufficient  evidence  of  the 
paupers  being  chargeable  and  of  the 
chargeability  having  been  proyed  be- 
fore the  removing  justices.  Regmd  v. 
High  Bickington,  889. 
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7.  Evidenceof  documents  having  been 
in  proof  before  removing  justices, 
889.     AntCy  6. 

8.  Identity  on  face  of  documents,  889. 
Ant^,  6. 

XX.  Order  of  removal :  to  what  place. 

1.  Maiden  settlement,  410.  Anl^, 
XVI. 

XXI.  Order  of  removal :  description  of 
parties. 

Illegitimate  child,  to  be  so  described, 
410.    Anti^XVL 

XXII.  Order  of  removal :    sending    of 
copies. 

I.  Insufficiency  of  copies  how  to  be 

objected  to. 

On  objection,  stated  in  grounds  of 
appeal,  that  "  no  copy  of  an  order  of 
removal  has  been  sent,'*  appellants 
cannot  all^  that  the  copy  sent  is  de- 
fective and  inaccurate  in  not  setting 
out  the  name  of  one  of  the  paupers. 

In  an  examination,  after  loss  of  an 
indenture  of  apprenticeship  and  suffi- 
cient search  haa  been  shewn,  the  fol- 
lowing evidence  was  given :  In  or  about 
May  1831,  the  pauper  was,  by  his  own 
consent,  his  fattier  and  mother  being 
dead,  bound  by  indenture  of  appren- 
ticeship, bearing  date,"  &C.,  "  which 
was  duly  stamped  and  executed,"  to 
serve,  &c.  **  as  an  apprentice,  for  the 
term  of  six  years  then  next  following. 
I  saw  the  indenture  executed."  Held 
sufficient  to  prove  a  binding  as  ap- 
prentice. 

The  Court  will  not  allow  an  ob- 
jection to  an  order  of  removal  for  de- 
fects on  the  face  to  be  taken  on  arguing 
the  rule  to  quash  the  order  of  sessions 
on  a  case  reserved,  if  the  objection  be 
not  stated  in  the  case;  although  the  rule 
to  quash  was  moved  for  in  open  court 
and  the  objection  then  stated,  and  no- 
tice of  the  objection  was  given  to  the 
respondents.  Regina  v.  St  Anne, 
Westminster,  £61. 
8.  Stamp  need  not  be  set  out. 

Respondents  in  an  appeal  against  an 
order  of  removal  sent  to  appellants, 
with  the  copy  of  their  order  and  notice 
of  chargeability,  a  copy  of  an  indenture 
of  apprenticeship  (under  which  the 
alleged  settlement  was  gained),  together 
with  the  examinatioQ  of  a  witness  who 


stated:  "I  produce  a  covenant  in- 
denture of  apprenticeship,"  &c.  (de- 
scribing it).  '*'  The  indenture  is  duly 
sUmped."  Held  that,  the  stamp  being 
no  p^rt  of  the  indenture,  it  was  not 
necessary  to  send  any  «  copy  "  of  it ; 
and  that  the  statement  and  indenture 
taken  together  conveved  sufficient  in- 
formation to  the  appellants,  and  shewed 
that  the  removing  justices  had  evidence 
of  a  settlemenL  Semble,  that  it  was 
not  necessary  to  send  any  sutement 
respecting  the  stamp  at  all.  Bcgina  v. 
JCeigkley^  877. 

5.  Evidence  of  documents  having  been 
in  proof  before  removing  justices, 
889.  XIX.  6. 

XXIII.  Order  of  removal:  defects  on  face. 
1.  When  not  availably  561.     AMte, 

XXII.  1. 

S.  When  not  noticed  in  special  case. 

Where  an  order  of  removal  has  been 
confirmed  by  the  sessions,  subject  to  a 
case  reserved,  and  the  original  order  is 
thereupon  brought  up  by  certiorari,  the 
Court  will  not  notice  defects  on  the 
face  of  the  order  not  noticed  in  the 
case :  although  such  defects  were  men- 
tioned in  moving  for  the  certiorari. 

•*  While  in  the  parish  of  K.  I  re- 
ceived monthly  relief  from  H,**  (parish^: 
and^^I  was  relieved  in  the  workhouse" 
of  JNT.  "  by  the  parish  of  H/*  These 
statements  in  the  examination  of  a 
pauper  were  held  sufficient  evidence  of 
acknowledgment  by  parochial  relief  to 
warrant  an  order  of  removal  to  B. 
Regina  v.  Hartpury,  566. 

XXIV.  Appeal  against  order  of  removal. 

1.  To  what  sessions :  waiting  until 
actual  removal. 

A  parish  served  with  an  order  of 
removal,  notice  of  chargeability,  and 
examinations,  under  stat.  4  &  5  /F.  4. 
r.  76.  s,  79.,  may  either  appeal  to  the 
first  practicable  sessions  after  such  ser- 
vice, although  no  actual  removal  has 
taken  place,  or  wait  till  there  be  an 
actual  removal,  and  then  appeal.  Re^ 
gma  V.  Leeds,  Recorder^  623. 

2.  What  is  the  grievance,  623.  ArUc^  1. 

XXV.  Appeal:  statement  of  grounds. 

1.  Who  must  sign  where  tovmship  ap« 
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peals  against  order  founded   on  a ' 
settlement  gained  before  separation, 
108.  Ant^^xVf.  1. 

8.  Effect  of  adding  technical  to  sub- 
stantial grounds,  123.   Poit^  XXVI. 

5.  That  copies  have  not  been  sent, 
561.     Ante,  XXII.  1. 

4.  General  objection  followed  by  spe- 
cific ones,  410.    AnChy  XVI. 

XXVI.  Appeal  against  order  of  removal : 
abandonment,' on  the  trial. 

Appellants  against  an  order  of  re- 
moval stated,  amongst  other  grounds 
of  appeal,  some  of  which  affected  the 
merits  of  the  settlement,  that  the  ex- 
aminations did  not  contain  sufficient 
evidence  of  chargeability.  On  the  trial 
of  the  appeal,  the  respondents,  who 
had  given  no  notice  of  intention  to 
abandon  the  order,  stated  that  they 
could  not  support  it  against  the  above 
objection,  and,  without  goin^  farther 
into  the  case,  moved  the  Court  to 
quash  the  order  on  that  ground,  and 
make  a  special  entry.  The  appellants 
stated  that  they  did  not  rely  on  that 
objection,  and  called  upon  the  Court 
to  hear  .'and  determine  the  appeal  on 
the  other  grounds ;  but  the  Court  re- 
fused, and  quashed  the  order,  with  a 
special  entry  that  they  did  so,  after  a 
full  hearing,  on  the  ground  of  the  ob- 
jection to  the  proof  of  chargeability. 

Held,  that  the  decision  was  right, 
and  this  Court  refused  a  mandamus  to 
enter  continuances  and  hear  the  appeal 
on  the  merits.  Wellingborough^  Ex 
parte  ^  123. 

XXVII.  Appeal :  special  case. 
1.  Additional  points,  how  not  raised. 


I  pomts,  h( 
I,  XXIX.  1 


547.     Poit, 

2.  Additional  points  not  allowed,  561, 
566.    Anti,  XXII.  1.  XXIII.  2. 

XXVIII.  Appeal  ogunst  order  of  re- 
moval :  certiorari. 

Rule  to  quash,  547.    Post,  XXIX.  1. 

XXIX.  Pauper  lunatic :  order  of  main- 
tenance under  stat.  9  G,  4.  c.  SO. 
«.  41. 

VOL.  VIII.  N.  8. 


When  the  power  of  the  removing 
justices  ceases. 

Two  justices,  acting  in  and  for  the 
county  of  J?.,  made,  on  13th  Noveni' 
ber,  an  order  under  stat.  9  G.  4.  c.40. 
for  removing  a  lunatic  from  a  parish  to 
which  he  was  chargeable,  in  that  coun- 
ty, to  a  house  licensed  for  the  reception 
of  lunatics  in  the  county  of  S,  They 
at  the  same  time  enquired  into  the  lu- 
natic's settlement,  but,  receiving  only 
hearsay  evidence,  made  no  order  of 
maintenance.  On  50th  November,  the 
lunatic  having  been  removed  on  the 
17th  to,  and  being  still  confined  in, 
the  licensed  house  under  the  order  of 
the  13th,  the  same  justices,  acting  in 
and  for  the  county  of  J?.,  iiujuired 
further,  and  ascertained  the  place  of 
the  lunatic's  settlement  to  be  ii>  if.,  a 
parish  in  that  county,  and  made  an 
order  whereby,  after  reciting  the  order 
of  15th  November,  they  adjudicated 
the  lunatic's  settlement  to  be  in  K,, 
and  directed  the  overseers  of  K,  to 
make  certain  weekly  payments  to  the 
keeper  of  the  licensed  house  for  the 
care  &c.  of  the  lunatic  there.  The 
order  adjudicating  the  settlement  did 
not  purport  or  appear  to  have  been 
made  on  an  adjournment  of  the  in- 
quiry on  November  13th. 

On  appeal  by  K,  against  the  order 
of  50th  November,  the  appellants  stated 
in  their  notice  of  appeal,  among  other 
objections  to  the  form  of  that  order, 
that  the  order  appealed  against,  and 
the  order  therein  recited,  were  not 
respectively  made  by  two  justices  of 
the  peace  acting  in  and  for  the  county 
in  which  the  licensed  house  was  situate. 
The  Sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on 
the  question  whether  the  order  of  ^Oth 
November  was  bad  on  any  of  the 
grounds  stated  in  the  notice  of  appeal. 

The  certiorari  was  issued  on  a  mo- 
tion paper  handed  in  to  the  Crown 
Office  without  motion  in  open  court ; 
the  return  brought  up  both  the  order 
of  30th  November  and  the  order  of 
Sessions  confirming  it.  A  rule  nisi  for 
quashing  both  orders  was  drawn  up  on 
a  motion  paper  also  handed  in  to  the 
Crown  Office,  without  motion  in  open 
court.  After  the  case  had  been  some 
weeks  in  the  crown  paper  for  argu- 
inent,  tiie  appellants  delivered  addi- 
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tional  points  for  argument,  proposing 
thereby  to  shew  that  the  order  of  50th 
November  was  bad  on  the  face  of  it, 
for  defect  of  jurisdiction^  on  grounds 
not  submitted  in  the  special  case. 

Held  that  the  appellants  could  not, 
on  a  rule  to  quash,  obtained  as  above 
mentioned,  go  into  points  not  resenred 
in  the  special  case.    But 

That,  the  justices  having  been  un- 
able, on  13th  November,  to  come  to  a 
decision  on  the  settlement,  the  settle- 
ment was  then  one  which  could  not 
be  ascertained,  within  stat.  9  O.4. 
c,  40.  1.  41. ;  and  that,  after  the  re- 
moval of  the  lunatic  into  5.,  ^e  jus- 
tices of  R.  had  no  jurisdiction,  under 
sects.  58, 41  or  4S,  to  make  the  order 
of  50th  November,  Regina  v.  Heyop, 
547. 

S.  What  is  a  settlement  that  cannot 
be  ascertained,  547.    Anti,  1. 


PORT. 
Hostile,  781.    Insurancet  I.  1. 


POSSESSION. 

I.  Presumption  from,  576,  595.  Evi- 
dence, aIX. 

II.  Restitution  under  stat.  11  G.  2,  c, 
19. 1.  16.,  161.  Landlord  and  Tenant, 
X.l. 


Diitreu. 


POUND. 


POWER. 


I.  Of  appointment,  in  uses  to  bar  dower, 
429.     Annuity,  I. 

II.  To  mortgage,  429.    Annmiy,  I. 

ni.  To  enter  and  take  the  profits,  4S9. 
Anntaty,  I. 


POWER  OF  ATTORNEY. 
When  it  may  operate  as  a  will,  714. 

wm. 


PRACTICE. 

See  the  following  titles. 

Actum,  Affidavit^  Amendment,^  Appeal, 
Appearance,  AppHcatiom,  Assize,  At- 
torney^ Bill  of  ExeepHom,  Certiorari^ 
Commiition,  Comuel,  Crown  Office, 
Damaget,  Declaration,  Bittreu,  Eject- 
ment, Error,  Evidence^  Execution, 
Infant;  Insolvent  IMtor,  Judge,  Judg- 
ment, JusHce  of  the  Peace,  Mandttmus, 
Notice,  Order,  Petition  \<f  Rigid, 
RegulcB  Generates,  Rule,  Sore  Facias, 
Title,  Trial,  Warrant  of  Attorney, 
Witntu,WriL 

PREMIUM. 
Page  865.    Debt,\l. 


PRESUMPTION. 

I.  Backwards,  65.    Evidence,  XX.  1. 

II.  When  refused. 

No  general  presumption  that  a  man 
had  -a  settlement,  410,  427.  Poor, 
XVL 

III.  Particular  presumptions. 

1.  From  possession,  576.  Evidence, 
XIX.  I. 

2.  From  long  user  larger  than  easement 
granted,  595.    Evidence,  XIX.  S. 

5.  That  things  continue  In  the  same 
state,  115.    Interest,  II.  1. 

4.  Of  identity,  on  face  of  documents, 
889.     Poor,  XIX.  6. 

5.  That  allowance  of  parish  binding 
was  before  execution,  871.  Poor, 
XII.  1. 

6.  That  document  admitted  in  evi- 
dence was  duly  stamped,  877.  Poor, 
XXIL2. 


PRIECT. 

Becoming  a  dissenter,  640. 
1.1. 


Church, 


PRINCIPAL  AND  INTEREST. 
Tntercsi* 


PRIORITY. 


PUBLIC  FUNDS. 


iiss 


PRIORITY. 

Amongft  incumbrances  to  secure  same 
annuity,  429.    Annwtif^  I. 


PRIVITY. 

On  asdgnment  of  chose  in  actions    1 .74 . 
Choie  in  Actum. 


PROBABLE  CAUSE. 
Page  709.    Perjury. 

PROBATE. 

When  not  presumed,  576.  Evidence, 
XIX.  1. 

PROCESS. 
Setting  aside. 

Authority  for  application,  521.  War' 
rant  of  Attorney, 

PROCHEIN  AMY. 
P^718.    IfifmU,\l. 

PROfflBITION 

L  When  it  lies. 

Qu.  whether  to  commissioners  pro- 
ceeding to  adjudicate  on  boundaries 
of  parishes  or  counties,  32.  Tithe, 
I.  1. 

II.  When  it  does  not  lie. 

1.  To  justices  acting  within  their  ju- 
risdiction, on  sugsestion  of  miscon- 
duct.    Gr\ffin  vTEUit,  149.  n. 

2.  To  tithe  commissioners  acting  with- 
in their  jurisdiction  in  apportioning 
rent  charge,  139.    Tithe,  VL  2. 

III.  To  ecdedastical  court. 
When  refused,  640.    Church,  1. 1 . 

PROHIBITORY  CLAUSE. 
Page  883.    Attorney^  y. 


PROMISE. 
Atiumpnl,    Contract; 

PROMISE  OF  MARRIAGE. 
Page  358.    Marriage,  1. 1. 

PROMISSORY  NOTE. 
Bt&s  of  Exchange  and  Promtiory  Notet. 

PROMOTIONS. 
Pages  62. 310. 

PROOF. 
In  bankruptcy,  966.    Compotition,  I. 

PROPERTY. 
Special,  in  chattel,  9a    Uen,  I. 

PROSECUTION. 

When  it  must  be  in  the  name  of  the  at- 
torney or  solidtor-general,  102.  Con-* 
viciion.  III.  2. 

PROTECTION. 

From  process:  how  pleaded,  610.  /n- 
tolvent  Debtor,  I. 

PROTESTANT  DISSENTER. 
Page  640.    Church,  L  1. 

PUBUCATION. 
Of  libel;   authority,  535.     Defamation^ 


StoeHt. 


PUBLIC  FUNDS. 
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PUNISHMENT. 


RATE. 


PUNISHMENT. 

Specific:  when  not  exclunTe,  883.  At- 
torney ,  V. 

QUALIFICATION* 
Of  indorsement,  84.   BUU,  VT.  1. 


In 


QUANTITY. 


QUOD  CUM. 
Paget  1000, 1015.    Fuhery,  I.  1. 

QUO  WARRANTO. 
L  For  what  office. 

Not  for   private   franchise:   school* 
master. 

P.,  by  will,  directed  that  six  poor 
persons  of  JB.  parish  should  have  a 
weekly  allowance  and  lodging  in  an 
alms  house  to  be  built  in  E. ;  and  he 
devised  lands  to  trustees,  out  of  which 
the  expense  was  to  be  defrayed,  and 
also  on  condition  that  the  trustees 
should  find  a  persdn  qualified  to  keep 
a  free  grammar  school  in  E.  or  in  R, ; 
and  the  will  gave  directions  concern- 
ing the  rule  of  the  school,  and  the 
putting  in  and  paying  the  schoolmaster 
and  usher. 

Afterwards,  by  charter,  reciting  the 
will>  and  that  there  had  been  built  an 
hospital  at  E^  in  which  poor  persons 
were  relieved,  and  a  free  school  at  /?., 
it  was  granted  that  there  should  be  in 
E,  an  hospital,  and  in  R.  a  free  gram- 
mar school,  tlie  said  hospital  and 
school  to  consist  of  a  master,  a  school- 
master, ushers,  poor  men,  and  poor 
scholars,  who  were  made  a  corpora- 
tion ;  that  there  should  be  governors, 
with  power  to  correct  abuses  and 
make  laws  for  the  governing  of  the 
corporation  and  their  lands  and  goods; 
that  the  master  should  be  a  Master  of 
Arts  of  Oxford  or  Cambridge^  and  a 
preacher  of  God's  word,  and  should, 
m  person  or  by  deputy,  preach  once 
every  Sunday  in  the  parish  church  of 
E^  and  read  prayers  twice  eser/  day 
in  the  week  in  that  church.  ' 


By  act  of  parliament  (5  G.  4.  c.  38., 
private)  it  was  enacted  that  the  affairs 
of  the  corporation,  without  prejudice 
to  the  powers  and  privileges  of  the 
governors^  should  be  managed  by  a 
court  of  managers,  consisting  of  certain 
members  of  the  corporation.  And  it  was 
provided  that,  when  any  of  the  go- 
vernors should  be  a  minor  or  under 
le^  disability,  the  guardian  &c  of 
such  governor  should  act  in  his  stead. 

Hdd,  that  the  mastership  was  not 
an  office  for  which  an  information  in 
the  nature  of  a  quo  warranto  would 
lie.    ReffMa  v.  Mousley^  946. 

II.  Effect  of  incorporation  by  charter, 
946.     Ante,  I. 

III.  Effect  of  regulation  by  act  of  Par- 
liament,  946.    Ante,  I, 


RATE. 

Power  to  rate  lands,  &c.  and  other  tene- 
ments :  tithcy  when  not  included. 

A  local  act  enabled  trustees  (or  re- 
building a  parish  church  to  borrow 
money,  and  charge  it  on  rates,  to  which 
the  trustees  should  **  assess  all  and 
every  person  and  persons  who  do  or 
shall  inhabit,  hold,  or  occupy  any  land, 
house,  shop,  warehouse,  vault,  mill,  or 
other  tenement  within  the  said  parish  :*' 
half  the  rate  to  he  paid  by  the  owner 
or  landlord  and  half  by  the  occupier  or 
tenant:  tenants  or  occupiers  to  pay 
the  whole  in  the  first  instance,  anil 
deduct  the  half  out  of  the  rent :  power 
of  distress  was  given,  if  any  person 
should  omit  to  pay  for  thirty  days  after 
personal  demand  or  written  demand 
left  at  his  place  of  abode;  power  of 
imprisonment  if  he  secreted  his  good:; ; 
power  of  distress  if  any  person  assessed 
should  quit  his  land,  dwelling  house, 
warehouse,  shop,  vault,  milt,  or  other 
tenement,  in  re^ct  whereof  he  should 
be  so  rated  as  aforesaid,  before  paying 
his  said  rate ;  and  it  was  enacted  that 
any  person  appointed  by  the  trustees 
might  inspect  the  books  of  the  poor 
rate  and  land  tax,  to  ascertain  the  rates 
to  be  levied  under  this  act. 

Held,  that  the  vicar  was  not  rateable 
in  respect  of  his  tithes  as  an  **  other 
teneraeot.'*    Reffmr.NeviU^^Si. 


RAILWAY. 


RENT. 


1157 


RAILWAY. 


Accident. 


Description  of,  in  coroner's  inquisi- 
tion, 587.    Coroner,  I,  1. 


READINESS. 

On  plaintiff's  part,  when  it  need  not  be 
alleged,  37 1.    Contract,  XII.  3. 


'     RECITALS. 

In  records,  161.    Landlord  and  Tenant, 
X.  1. 


RECORD. 

I.  As  evidence  of  proceedings  therein  re- 
cited, 161.  Isandlord  and  Tenant, 
X.  1. 

II.  By  justices  of  the  peace  of  a  proceed- 
ing  by  them,  161.  Landlord  and  7V- 
nant,  X.  1. 


RE-ENTRY. 

I.  Distinguished  from  entry,  975.  Zromf* 
lord  and  Tenant,  YL  1. 

II.  To  hold  quousque,  975.  Landlord 
and  Tenant,  VI.  1. 

III.  Common  law  formalities,  when  re- 
quired, 975.  Landlord  4ind  Tenant, 
VLl. 


REFUSAL. 

When  not  equivalent  to  an  act  done, 
524.    Jpplicafion,  I.  2. 


REGULiS  GENERALES. 

L  H,  2  W.  4.,  I.  79.    Revival  of  judg- 
ments, 119.    Scire /aeUu, 

IL  T.  T,  4  Vict.    Immediate  execution, 
951.    Bxecuthn,  I. 


III.  E.  T.  9  Vict. 

1.  Examination  and  admission  of  at- 
.    torneys,  650,  ^3^. 

2.  Renewal  of  attorney's  certificates, 
658. 

IV.  Regulations.    Regidationt. 


REGULATIONS. 

I.  As  to  writs  of  mandamus,  981.  Amend* 
ment,  I. 

II.  As  to  judges'  orders  for  signing  judg- 

ment, 1018. 


RELATION. 
Of  time.    TKjn^,  II. 

RELEVANCY. 
Of  evidence.    Evidence^  IL 

RELIEF. 

Acknowledgment  by,  108,  $66,    Poor, 
XIV.  1.  XXIIL  2. 

RELIEVING  OFFICER. 
Page  571.    Poor,  XIIL  2. 

REMAINDERMAN. 
Of  copyholds,  526.    Copyhold. 

REMEDY. 

Specific,  when  not  exclusive^  65.    Cur, 
L  1. 

RENT. 

Distress  for,  notice,  1054.    Landlord  and 
TVnon/,  IX. 
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RENTCHARGE. 


RULE. 


RENTCHARGE. 
L  Tithe  commutation^ 3S.    TSike^h  I  • 
IL  Apportionment. 
Tithe  commutation,  139.     Ukct  V( .  2, 

REPEAL. 
Of  statute,  595.    Com. 


REPLICATION. 

I.  In  iereral  parts. 

1.  Conclusion,  538.    Exeeuton,  II.  1. 
S.  Duplicity,  538.    Ejpecutors,  II.  1 

n.  What  must  be  replied  specially. 

Dischai^  under  Insolvent  Debtors* 
Act,  583.    ImoivaU  Debtor,  II.  1 

III.  De  injuria.    De  Injurii. 

IV.  New 


RESTITUTION. 

161.   LmOordmd 


assignment,    174,  187,   197. 


Lvm. 


V.  Bad  as  adding  nothing  material  to  the 
declaration,  757.    Kmamce,  1. 1. 

VI.  Bad  as  resting  on  a  grant  invalid 
without  deed,  757.    Xuuance,  I.  1. 


REPUTED  OWNERSHIP. 
Ptige  1.    Bankmpt,  HL 

REQUEST. 

L  When  dispensed  with,  2158.  Marriage^ 
I.  1.   371.     CoHtrad,  XIL  8. 

II.  >Vhen  it  need  not  be  pleaded,  358. 
.    Marrit^,L  1.  371.  CWroe^XILS. 

III.  Denial  of,  when  no  plea,  358.  Mar^ 
fiage,  L  1. 

IV.  To  desist,  when  it  need  not  be  al- 
leged, 197.    PUmdmg,XXym.4. 

To  publish  libel,  553.     Deftmmtkm, 
V.  1. 


Of  deserted 


REVENUE. 
L  Customs  duties,  595.    Conu 
II.  Stamp  duties.    SUsmp. 

REVIEW. 
By  full  Court,  5S4.    AppReatiom,  L  2. 

REVOCATION. 
Of  authority,  K    Btmkrwpi^UL 

RIGHT. 
Petition  of,  208.    Btndenee^  XIIL  1. 

RIGHT  TO  BEGIN. 
Page  673.    CoMiueL 


RISK. 


Ifuurtmce, 


ROAD. 
Turnpike.    Tuntpike. 

RULE. 

I.  Side  bar,  547.    Poor,  XXIX.  1. 

II.  Time  of  moving. 

•    To  set  aside  award,  938.     ArbUratkm, 
IV. 

m.  To  shew  cause:   when    neceasary, 
119.    Scire facias^L 

IV.  Drawing  up:  on  readmg  what  docu- 
ments. 

Reference  to  former  rale,  1S6.    Pott, 
VI. 


SALE. 


OTfARCH* 
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V.  Amendment  of  writ  by,  981*    Amend' 

ment,  1. 1. 

VI.  Title. 

When  obtuned  by  executor  of  de- 
ceased plaintiff. 
In  a  cause  of  A.  against  B.,  the 
matter  was  by  rule  of  Clourt  referred 
to  the  Master.  A.  died  before  the 
Master's  report  was  read.  The  ex- 
ecutors obtained  a  rule  to  shew  cause 
why  they  should  not  be  made  parties 
to  the  first  rule.    Held : 

1.  That  it  was  not  necessary  that  the 
second  rule  should  be  drawn  up  on 
reading  the  first,  provided  it  adverted 
to  the  first,  which  was  in  Court. 

2.  That  the  second  rule,  and  the  af- 
fidavits in  it,  ought  not  to  be  entitled 
"A,,  deceased,  ajgainst  ^.;'*  and,  the 
rule  and  affidavits  being  so  entitled, 
the  rule  was  discharged.  Biandv.Dax, 
126. 

VII.  On  what  materials. 

Affidavit  by  attorney's  clerk  when 
enough,  and  when  not  enough,  521. 
Warrant  of  Attorney.  524^  Appii- 
cation,  I.  8. 

VIII.  Rules  in  particular  instances. 

1.  For  judgment:  when  unnecessary, 
931.     Execution^  L 

2.  Consent  rule  in  ejectment,  934. 
Baron  and  Feme. 

IX.  General  rules.    Beguke  generates. 


SALE. 

For  expenses  of  feeding  animal  im- 
pounded, 811.    DittreUf  I.  1 


SCHOOLMASTER. 

Office,  when  one  of  a  private  nature, 
946.     Quo  Warranto,  I. 


SCIENCE. 

Evidence  of  opmion,  208,  250. 
dence,  XIII.  1. 


Evi- 


SCIENTER. 


Knowledge. 


SCIENTIFIC  SOCIETY. 

Rateability,    719,    729,   745.      Poor, 
VIII. 


SCIRE  FAQAS. 

I.  Issuing :  rule  to  shew  cause. 

Where  final  judgment  has  been  ob- 
tained against  a  defendant  who  dies 
before  execution,  and  a  scire  facias 
has  issued  (after  rule  to  shew  cause) 
against  his  personal  representative,  to 
revive  the  judgment,  and  has  been  re- 
turned, a  scire  facias  may  issue,  vrith- 
out  a  rule  to  shew  cause,  against  the  heir 
and  tertenants,  though  the  judgment 
be  more  than  fifteen  years  old.  R. 
Gen.  HU,  2.  W,  4.  L  79.  applies  to  the 
first  scire  facias  reviving  the  judgment 
in  such  case,  but  not  to  th^  second. 
Wright  V.  Madocki,  119.. 

II.  Against  whom. 

Administrator,  or  heir  and  tertenants, 
119.    Ante,\. 


SEA  LAW&' 


Imwrance. 


SEAL. 

I.  Acts  requiring. 

Order  of  town  council,  when,  986. 
Statute,  XLIII.  2. 

IL  Liability  of  corporation  on  contracts 
not  under  seal,  326,  810.  Poor^  II.  1. 
IIL  2. 


SEARCH. 

I.  Previous  to  admission  of   secondary 
evidence,  576.    Evidence^  XIX.  I. 
4r  4 


I  HO 


SECURITY. 


11.  For  husband'^  settlement,  4 10.    Poor,  f 
111.  2. 


SECURITY. 

Duly  of  Bttornejr  in  io?estigating,  542. 
Attorney,  Vll.  1. 


SEDITIOUS  PRACTICES. 

!•  Illegal   lecturing,    102.      ConvicUon, 
111.  9. 

II.  Illegal   printing,    102.      drnvteium^ 
III.  2. 


SEDUCTION. 
Page  483.    CcmsideratUm,  L 

SESSIONS. 

I.  Cannot  alter  fees  fixed  by  statute;  75. 
Clerk  of  the  Peace,  I. 

II.  What  order  is  a  judicial  act,  75. 
Clerk  of  the  Peace,!.     , 

SEQUESTRATION. 

By  foreign  state,  208.  Evidence,  XIII. 
1. 

SET  OFF. 

I,  Of  advances  in  the  course  of  other 
business  done  'so  negligently  as  to  be 
useless,  not  allowed,  685.     Attorney, 

II.  Plea  of. 

1.  Must  be   formally  pleaded,    489. 
Bills,  X.  1. 

2.*  In  assumpsit  against  executor,  538. 
ExectUon,  II.  1. 

5.  Replication,  538.    JSxecutort,  IL  1. 

4.  Replication :  what  must  be  replied 
specially. 

Discharyte  under   Insolvent    Dfthtors' 
Act,  585.    Insoheni  Debtor,  II.  1. 


SIGNATURE. 


SEITING  ASIDE  PROCESS. 

Authority  for  application,  521.     War' 
rani  of  Attorney, 


SETTLEMENT. 
Of  the  poor.    Poor. 

SEVERAL  FISHERY. 
Page  1000.    Fishery,  I.  1. 

SEVERALTY. 

Of  estate  of  tenant  in  common,  526. 
Copyhold. 

SHIPPING. 

I.  Port, 

What  is  a  hostile  port,   781.      /■• 
surance,  I.  1. 

I I.  Transshipment. 

Effect  on  insurance,  78.      Insurance, 
1.1. 

III.  Voyage. 

1.  Deviation,  781.     Insurance^  L  1. 

2.  Commencement  of    voyage,    467- 
Cliarter  party,  I. 

IV.  Charter  party.     Charter  party, 

SIDE  BAR  RULE. 
Page  547.    Poor,  XXIX.  1. 

SIGNATURE. 

I.  Of  judges*  orders,  161.   Landlord  and 

Tenant,  X.  1. 

II.  To  statement  of  grounds  of  appeal, 

108.     Poor,  XIV.  1. 

HI.  By  parent  for   infant    child,     718. 
Infant,  IL 


SLANDEll, 


STATUTE. 
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SLANDER, 


Defamation. 


SOCIETY. 

Ratcability,  719,    729,   745.      Poor. 
VIII. 


SOLICITOR. 


Atiomey, 


SPECIAL  CASE. 

Points  not  reserved,  547,  561,  566. 
Poor,  XXILl.  XXIIL  «.  XXIX. 
1. 


STAMP. 
I.  Generally. 

1.  Is  not  part  of  the  document  stamp- 
ed, 877.     Poor^  XXIL  2. 

2.  Presumption  that  document  ad- 
mitted in  evidence  was  properly 
stamped,  877.     Poor,  XXI 1.  2. 

J.  Sufficiency  of  allegation  that  a  do- 
cument was  duly  stamped,  877. 
Poor,  XXII.  2. 

IL  Plurality  of,  when  requisite. 

1.  When  instrument  operates  as  both 
acreemcnt  and  lease,  571.    Contract, 

^n.  2. 

2.  In  conveyance  of  estates  of  several 
tenants  in  common,  526.  Copy^ 
hold. 

III.  In  particular  instances. 
On  admission  to  copyhold,  526.  Copv- 
hdd. 


STATUTE. 

Firstly:  General  decisions  on  statutes. 

I.  Incorporation    of    statutes,    32,    45. 
Ttthe^  I.  102.    Conviction,  III.  S. 


II.  Interpretation  clauses. 

Singular  to  include  plural,  811.  jDai- 
trest,  I.  1. 

III.  Prohibitory  clause. 

Enforcement  by  indictments  notwith* 
standing  the  provision  of  other  spe- 
cific punishment,  883.  Attorney,  V. 

IV.  Restriction  as  to  thd  party  that  may 
prosecute,  102.    Conviction,  HI.  S. 

V.  Regulating   management   of  private 
franchise,  946.    Quo  Wdrranto,  I. 

VI.  Devesting  of  estate  by,  394,    Poor^ 
VL2. 

VII.  What  is  a  thing  done  in  pursuance 
of  a  statute :  permissive  contbuance^ 

286.     Action,l\.  1. 

\n[II.  Specific  remedy  given  by,  when 
not  exclusive,  65,    Cote,  L  1. 

IX.  Statutory  form,  how  far  sufficient, 
102.     Conviction,  III.  2. 

X.  Repeal. 

1.  Virtual,  by  subsequent  affirmative 
enactment,  707.    Poor,  IX. 

2.  Keeping  repealed  act  alive  for  par- 
ticular purpose,  595.    Com. 

Secondly  :  decisions  on  particular  sta- 
tutes :  genenU. 

XL  5Ed.\.  C.26.  {Wettmintter  Itt) 
Fees,  75.   Clerk  of  the  Peace,  I. 

XIL  1  Stat.  2W.&M.  c.  5. 

Sect.  2.  Notice  of  distress,  1034.  Land- 
lord  and  Tenant,  IX. 

XIII.  iW.ScM.  Stat.  1.  c.  18.  (Tolera- 
tion.) 

Sect.  4.  Exemption  from  prosecution 
in  Ecclesiastical  Court,  640.  Churchy 
Ll. 

XIV.  9  Ann.  c.  20.  (Quo  Warranto.) 

Sect.  4.  For  what  office,  946.  Quo 
Warranto,  I. 

XV.  4  G.  2.  c.  28.  (Landlord  and  Te^ 
nant.) 

Sect.  2.  Re-entry,  973.  Landlord  and 
Tenant,  VL  1. 
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STATUTE. 


XVI.  11  G.2.  c.  19.  (Landlord  and  Te- 
nant) 

Sects.  16 f  17.  Reititution  on  deser- 
tion, 161.  Landlord  and  Tenant,  X. 
1. 

XVIL  17  G.  2.  e.S.  (Poor  rate.) 

.Sect.  5.  Right  to  copy,  707.  Poor,  IX. 

XVni.  S4  G.  2.  c.  44.    (Jusdce  of  the 
Peace> 

Sect.  1.  Notice  of  action^  lose.  Jut' 
ike,  IV.  1. 

XDL  S9G^.5.  r.79.  (Seditious  practices). 

Sect.  15.  Illegal  lecturing,  103,  Con- 
viction.  III.  2. 

XX.  52  G.  5.  c.  155.  (Dissenters.) 
Sect*  4.    Exemptions  from  penalties, 

640.     Church,  I.  1. 

XXI.  S3  G.  5.  c.  141.  (Annuities.) 

«  Sect.  10.  Charge  on  fee,  429.  Anmdiy, 

±» 

XXII.  55  G.5.  c.  184.  (Sumps.) 

Sched.  parti.  Artidet  of  Oerkthip^SlS. 
Attorney,  I. 

XXm.  56  G.  5.  c.  139.   (Parish  appren- 
tices.) 

Sect.  1.  Allowance,  871.  Poor,  XII.  • 

XXnr.  57  G.  3.  c.  91.    (Clerk  of  the 
Peace.)  Clerk  of  the  Peace,  I. 

XXV.  59  G.  5.  c.  12.  (Parish  property.) 

Sect.  17.  Vesting  in  parish  officers,  382, 
Churchwardens,!,  394,1037.  Poor, 
VI. 

XXVI.  59G.3.C.31.  (Claims on  JFVotkv.) 
Payment  into  Bank,  208.      Evidence, 
XUI.  1. 

iXVn.  3  G.  4.  c.  126.  (Turnpike.) 

U  Sect.  55.  Demise  of  tolls,  169* 
TSimptkct  I. 

2.  Sect.  147.  Protection  of  persons 
acting,  15.     Conviction,  III.  1. 

XXVni.  4  G.  4.  c.  95.  (Turnpike.) 

Sect.  30.  Conviction  for  taking  less 
than  the  legal  toll,  13.    Conmetion, 

m.i.  i 


XXIX.  6  G.  4.  c.  16.  (Bankrupt.)  Bank- 
rupt. 

XXX.  7  &  8  G^.  4.  e.  29.     (Injuries  to 
property.) 

Sect.  54,  Private  fishoy.  GriMn  v. 
Emt,\A9.n. 

XXXI.  9  G.  4.  c.4a  (Pauper  lunatics.) 

Sect.  41.  Order  of  maintenance,  547. 
Poor,  XXIX.  1. 

XXXIL  9  G.  4.  c.  49.  (Stampa.) 

1.  Sect.  1.  On  admission  to  courts  at 
Wettwintter  of  clerks  articled  for 
admission  in  certain  other  courts, 
515.    Attorney^  I. 

2.  Sect.  15.  Date  of  cheque,  675. 
Bills,  V.  1. 

XXXni.  9  (?.  4.C.  60.  (Com.) 

For  what  purpose  not  kept  alive,  595. 
Com* 

xxxrv.  11  G.  4.  &  1  w.  4.  c.  15. 

(Public  funds.) 

Sect.  1 3.  Signature  of  acc^>tance,  689. 
Emdence,  VI. 

XXXV.  1  W.  4.  c.  7.    (Speedy  judg- 
ment.) 

Sect.  2.  Immediate  execution,  931. 
Execution,  I. 

XXXVL  I  &  2  >r.  4.  c.  37.  (Truck.) 

Sect.  23.  What  not  within  act,  311. 
Truck. 

XXXVIL  3  &  4  >F.  4.  c.  52.  (Customs.) 

Sect.  18.  Action  for  not  agning  bill  of 
entry,  595. 


Conu 


56, 


xxxvm.  3  &  4  >F.  4.  c, 

toms.) 

Table  of  duties  inwards,  595. 

XXXIX.  4  &  5  W.4.  c.  76. 
Poor. 


(Cus- 

Com. 

(Poor.) 


XL.  5&6  IV.4.C.  50.  (Highways.) 

Sects.  56,  109.  Act  done,  286.    Action^ 
II.  1. 

XLI.  5  &  6  ^.  4.  c.  59.   (Distresses.) 

Sect.  4.  Sale  for  expenses  of  feeding, 
811.    J)istreu,Ll. 


STATUTE. 
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XLU.  s&eW.4.c. 69.  (Poor.) 
Sect.  7.  Incorporation,  586.    Poor^  IL 


U 

XLIII.  S&6JV.4.C.76.  (Municipal cor- 
porations.) 

1.  Sect.  60.  Town  clerk  not  delivering 
accounts,  65.    Case,  I.  1. 

2.  Sects.  66,  67,  92.  application  of 
borough  fund. 

Under  stat.  5  &  6  IV.  4.  c.  76.  tt. 
66^  67.,  a  corporation  executed  a  bond 
for  payment  of  an  annuity  to  a  person 
removed  from  office,  and  also  for  pay- 
menty  on  demand,  of  arrears  due  be- 
fore the  date.  The  obligee  consenting 
not  to  press  for  the  arrears,  the  coun- 
cil passed  a  resolution  to  pay  him 
interest  thereon. 

Held,  that  such  resolution,  and 
orders  of  the  council  for  payment  of 
the  interest,  were  unsanctioned  by  j. 
92,  and  were  liable  to  be  quashed  on 
being  brought  up  by  certiorari. 

And, per  Pattuon  J.,  that,  independ- 
entiy  ot  thb  objection,  the  resolution, 
not  being  under  seal,  could  not  bind 
the  corporation. 

The  corporation  had,  during  all  the 
time  of  living  memory,  repaired  from 
the  corporation  funds  a  pew  in  a 
parish  church  to  which  the  members 
of  the  corporation  had  been  used,  in 
thdr  character  of  corporators,  to 
resort  for  worship.  It  did  not  appear 
that  the  corporation  possessed  any 
hall    or   other   building    within    the 

r'lsh.  Held,  that  such  repairs  might 
defrayed  from  time  to  time  under 
sect  92.  Regina  v.  IVaruHck,  Council, 
926. 

3.  Sect.  92.  Repairs  of  pew,  926. 
Ante,  2. 

XLIV.  6&7W.4.C. 71.  (Titiic.) 

1.  Sects.  17, 27.  Agreement  foi;  com- 
mutation rent  charge,  32.  Tithe, 
I.  1. 

2.  Sect.  45.  Boundary  of  lands,  32. 
TUhe,  I.  1. 

3.  Sects.  33, 36t  44, 6 1  •  Apportionment 
of  rent  charge,  139.    TUhtj  VI.  2. 

XLV.  6  &  7  fT.  4.  c.  96.   (Parochial  As- 
sessment.) 


1.  What  it  does  not  repeal,  707.  Poor, 
IX. 

2.  Sect.  3.  Expenses  of  survey,  326. 
Poor,  II.  I. 

XLVI.  7W.4.&1  rwi.    (Tithe.) 

Sect.  2.  Boundary  of  parishes  and 
counties,  32, 43.    Tiihe,L  1, 2. 

XLVII.  1  &  2  Vict.  c.  110.    (Insolvent 
Debtors.) 

Sect.  91.  Pleading,  583.  Imolvent 
Debtor,  II.  1. 

XLVIU.    2  ft  3  Ftci.   c.  12.     (Illegal 
printing.) 

Sects.  4,  6.  Prosecution,  in  whose 
name,  102.    Cofwiction,  III.  2. 

XLIX.  9  &  3  Viet.  c.  69.  (Tithew) 

1.  Sect.  57.  Incorporation  of  former 
acts,  32,  43.     TWi^,  I.  1,2. 

2.  Sect.  34.  Restriction  as  to  bound- 
aijes  of  counties,  32.  43.  T^ithcj 
I.  1,  2. 

L.  5  &  6  Vict,  c,  14.    (Com.) 

Sects.  28,  30.  Effect  on  former  acts, 
595.    Com. 


LI.  5  &  6  Vtct.  c.  57.  (Poor.) 

Sect.  16.  Incorporation,  326.  Poor, 
II.  1. 

LIL    5  &  6  Vtct.  c.  116.     (Insolvent 
Debtors.) 

Sect.  10.  Plea  of  protection  from  pro- 
cess, 610.    Insolvent  Debtor,  I. 

LIIL  6  &  7  Vtct.  c.  20.    (Crown  Office.) 

Sect.  16.  ReguUtions,  081.  Amend" 
mental, 

LIV.  6  &  7  Vtct.  c.  56.  (Rates.) 

Sect.  1.  Exemption  of  literary  institu- 
tions, 719,  729.    Poor,  VIII.  I. 

Sect.  6.  Hme  of  appealing,  729.  Poor, 
VIII.  3. 

Sect.  6.  Certificate  not  conclusive,  745. 
Poor,  Vm.  5. 

LV.  6  &  7  Vtct.  c.  73.    (Attorneys.) 

I     SecU.  2,  35,  36.     Indictment,  883. 
Attorney,  V. 
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TENDER. 


LVI.  7  &  8  rwt.c.  101.    (Poor.) 

Sched.  C.  Certificate  of  chargeobilitj, 
889.     Poor,  XIX.  6. 

LVI  I.  8  &  9  rtci.   c.  114.    (Fees.)  75. 
Clerk  rf  the  Peace,  L 

Thiboly:  Decitions  on  particular  sta- 
tutes :  local,  and  personal^  public. 

LVUI.  Church  Act. 

51  G,3.  c.  i.  Eati  Grimstead  church, 
452.  Rate. 

LIX.  Watdiing  and  lighting  acts. 

10  G.  4.  c.  cxviiL  SL  George  the 
Martyr,  Southwark.  789.  Poor, 
VIII.  3. 

FouRTBLY :  Prifate  acts. 

LX.  5  G.  4.  <\  38.  MiuM  honital  and 
RepUm  school,  946.  Quo  Warranto, 
1. 


[II.  Discharge :  by  breach  on  the  part  of 
the  creditor. 

Bj  proof  for  whole  debt  unte  the 
principal's  bankruptcj,  966.  Cm- 
fiodtkm,\» 


STk\  OF  PROCEEDINGS. 
Forbearance  by,  500.    BilU,  X.  3. 

STOCK. 
Transfer  of. 

I.  When  complete  as  against  transferor, 
689.    Evidence,  VI. 

II.  Signature  by  transferee,  689.    Evh' 
dence,  VI. 

SUBJECT. 
British,  206.    Evidence,  XIII.  1. 

SURETY. 

I.  Discharge :    by  giving  time  to  prin- 
cipal. 

1.  By  indorsee  giving  time  to  acceptor, 
500.    Biiis,  X.  2. 

2.  Effect  of  allegation  of  stay  of  pro- 
ceedings and  forbearance,  500.  JBi/is, 
X.2. 

S.^Efiect  of  traverse  of  agreement  to 
forbear,  50a    Bills,  }L  2. 


SURETIES  OF  THE  PEACE. 
Ptoge  1020.    Jusiice,jy.  1. 

SURPLUSAGE. 

When  not  rejected,  587.     Coramr, 
1.1. 

SURRENDER. 
1^526.    Copyhold. 

SURVEY. 
Parochial,  326.    Poor,  II.  1. 

SURVEYOR. 
Of  highways,  286.    Action^  II.  1. 

TENANT. 
Landlord  and  Tenant, 

TENANT  IN  COMMON. 

I.  Severalty  of  his  estate,  526.  Copykold. 

II.  Of  copyhold  :  several  fees  and  stamps, 
596.    Q/pykold, 

TENDER. 

I.  Need  not  be  aUeged  after  the  other 
party  is  shewn  to  have  incapacitated 
himself,  371.    Contract,  XII.  S. 

II.  Admission  by  plea  o^  9SO.    I^iem,  L 
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TENEMENT. 

I.  What  it,  452.     Rate. 

II.  Several  fishery  in  alieuo  solo,  1000. 
Fithe>y,l.  1. 

TERM. 

I.  Outstanding,  effect  on  ejectment,  4S9. 
.    Annmii^,  I. 

II.  When  subject  to  collateral  powers  to 
secure  same  annuity,  4S9.    Annuity,  I. 

III.  Title  to. 

Evidence:   what  not  presumed,  576. 
Evidence,  XIX.  I. 

TERMS  OF  ART. 
Adherence  to,  1000.    FUhery^  I.  1. 

TERTENANT. 
Sci.  fa.  against,  119.    Scire  facias,  I. 

TESTE, 
or  writ,  98 1 .    Amendment^  I. 

TESTIMONY. 

Bill    to    perpetuate,    208.    Evidence, 
XIIL  1. 


TIME. 

I.  Inference  backwards  from  acts  in  exe- 
cution of  office,  65.    Evidence,  XX.  1. 

IL  Relation. 

1.  Between  the  time  of  granting  a  writ 
and  the  time  of  its  issuing,  981. 
Amendment,  I. 

2.  When  not,  in  time  of  emancipation, 
349.    Poor,  XV.  1. 

III.  Within  which  things  may  be  done. 

1.  Motion  to  set  aside  award,  938. 
'   ArhUratkm,l\. 


2.  At  which  writ  of  mandamus  may  be 
amended,  981.    Amendment,  I. 

IV.  When  immaterial. 

Mav  b^  omitted  in  taking  issue,  24. 

Biai,yi.\. 

V.  Giving  time,  489,  500.    BUls,  X. 

VI.  In  warrant  of  commitment,  1020. 
Justice,  IV,  1. 


TITHE. 

I.  Power  of  commissioners  as  to  bound- 
aries. 

1.  As  to  boundary  of  parishes. 

Stat.  6&7  W.4.C.71.S.  45.,  em- 
powering  the  Tithe  Commissioners  to 
decide  any  question  touching  the 
^  boundary  of  any  lands,**  does  not  au- 
thorise them  to  settle,  by  their  award, 
a  dispute  as  to  the  boundary  of  pa- 
rishes. 

Nor  can  they  do  this  under  the 
powers  granted  by  slat.  7  fF.  4.  4*  1 
Hct.  c.  69.  s,  2.,  even  at  the  rec^uest  of 
two  thirds  in  value  of  the  land-owners, 
if  the  boundary  of  the  parishes  be  also 
a  boundary  between  counties. 

For,  by  stat.  2  &  3  Vict.  c.  62.  *.  57., 
this  and  the  two  prior  acts  are  incor- 
porated ;  and  sect.  54  of  stat.  2  &  3 
Vict.  c.  62.  forbids  the  Commissioners 
to  adjudicate  on  a  boundary  which  di« 
vides  counties  as  well  as  parishes.  [But 
sec  pp.  43.  58.  post,  2.] 

It  the  Commissioners  are  proceeding 
to  adjudicate  on  such  a  boundary : 
^utere,  whether  prohibition  lies. 

But  the  Court,  in  such  case,  made  a 
rule  absolute  for  a  prohibition,  the 
Commissioners  shewmg  cause  and 
making  no  objection  on  this  ground. 

Quare,  Whether  a  parochial  agree- 
ment for  a  commutation  rent-charge 
can  legally  be  made  and  confirmed, 
under  stat.  6  &  7  fT.  4.  c.  71.  ss.  17. 
27,  &c.,  while  a  dispute  exists  as  to 
the  boundary  of  the  parish.  In  re 
Ystradgunlais  CommutaUon,  32. 

2.  As  to  boundary  of  parishes. 

To  a  motion  for  certiorari  to  bring 
up  the  award  of  an  assistant  Tithe 
Commiasionery  it  is  no  answer  that  the 
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swtrd  is  already  in  Court  under  cer- 
tiorari, obtained  by  another  party. 

Sut.  6&7  W.  4.  c.  71.  1.  95.  topk 
away  certiorari  in  the  case  of  orders 
and  adjudications  made  by^  the  Tithe 
Commissioners  under  that  act.  Stat 
7  W.4,&  I  Vict.  c.  69.  1.  2.  empowen 
the  Commissioners  to  settle  parish 
boundaries;  and  sect.  3  gives  a  cer> 
tiorari  to  any  person  interested  in  the 
judgment  respecting  the  said  boundaries, 
who  shall  be  dissatisfied  therewith,  and 
enacts  that,  on  removal  of  such  judg- 
ment under  the  writ,  the  deci^on  of 
the  Court  thereon  shall  be  final  and 
conclusive  suiotke  boundaries.  Held, 
that,  on  the  certiorari  thus  restored, 
the  Court  was  authorised  to  consider, 
not  only  the  merits  of  the  decision  as 
to  boundary,  but  all  questions  usually 
discussed  oo  certiorari. 

The  award  of  an  assistant  Tithe 
Comraimoner  employed  to  settle  the 
boundaries  of  a  township  on  request 
of  the  landownen,  under  stat.  7  W.  4. 
8c  1  Vict.  c.  69.  1.  S.,  was  quashed,  on 
certiorari,  as  not  sufficiently  shewing 
jurisdiction : 

!•  Because  it  did  not  state  the  dis- 
trict to  be  one  of  which  the  tithes 
were  **tobe  commuted.'* 

2.  Because  it  stated  the  request  to 
have  been  signed,  not  ^  at  a  parochial 
meeting  called  for  that  puroose," 
"  according  to  the  provisiotu  of^   stat. 

6  &  7  JK.  4.  c.  71.  *.  17.  (referred  to 
by  stat.  7  FK.  4.  &  1  Viet.  c.  69.  s.  2.\ 
but  only  "^  at  a  meeting  called  for  that 
purpose." 

In  sUt.  51  &  9  Vict.  c.  62.  s.  34. 
(giving  the  Conunissioners  power,  on 
requisition,  to  ascertain  old  or  set  out 
new  boundaries)^  the  proviso  ''that 
nothing  in  this  provision  **  shall  ex- 
tend to  any  boundary  line  of  a  county, 
or  of  copyhold  without  consent  of  the 
lord,  applies  only  to  the  enactments  in 
the  same  clause.  And  sect.  37  of  stat. 
2  &  5  Vict.  c.  62.  which  incorporates 
it  with  stat.  7  W.4.&1  Vict.  c.  69., 
does  not  abridge  the  power  g^ven  by 
sect.  2  of  the  prior  act. 

Therefore,   in  a  case  under   stat. 

7  FT.  4.  &  1  Vict.  c.  69.  *.  2.,  the  Com- 
missioners may  ascertain  the  existing 
boundary  of  a  parish,  though  it  be  also 
that  of  a  county,  or  of  copyhold  in  a 
manor,  the  lord  of  which  does  not 
consent  to  the  inquiry. 


An  award  under  that  clause  can  be 
made  only  where  the  tithes  are  **  to  be 
commuted  :"  and  there  is  do  juris<fio 
tion  under  it  if  the  dthes  have  been 
commuted  already.  In  re  Dent  Coa^ 
mutation,  43. 

5.  Request  of  landholders,  53,  43. 
Ante,  1,  2. 

II.  Commissioners:  powers. 

Incorporatioa  of  the  several  ^  statutes 
giving  powers  to  the  Commissioncfs 
32,  42.     Ante,  I. 

III.  Commissioners :  prohilntion  to. 

1.  Whether  it  lies  on  proceedings  as 
to  boundaries^  32.    Ant^,  1. 1. 

2.  When  not  on  proceedings  as  to  ap- 
portionment, 159.    Post,  VI.  2. 

IV.  Award  of  Commissioners :   shewing 
jurisdiction. 

1.  That  the  tithes  are  « to  be  com- 
muted,'* 43.    AnU,  1.  2. 

2.  Request  '^  at  a  parochial  meeting," 
43.    Ant^,  1. 2. 

$.  Quashing  on  certiorari,  45.  Ante, 
1.2. 

V.  Commissioners:  certiorari. 

To  remove  award,  43.    Ante,  I.  2. 

VI.  Commutation  rent-charge. 

1.  Agreement  for,  while  a  dispute  ex- 
ists as  to  the  boundary,  32.  Ant}, 
1.1. 

2.  Apportionment :  on  what  prin- 
ciple. 

On  a  commutation  of' tithes  under 
stat.  6  &  7  fF.  4.  c.  7 1 .,  the  valuer  made 
an  apportionment  which  was  olijected 
to  by  land-owners  in  the  parish,  and 
the  objectors  heard,  first,  by  the  As- 
sistant Commissioners,  who  received 
evidence  for  and  against  the  objec- 
tions, and,  then,  by  the  Tithe  Com- 
missioners, according  to  sect.  61. 

It  appeared  that  the  tithes  of  com 
and  grain  in  the  parish  were  payable 
to  the  rector,  and  moduses  for  all  other 
tithes,  to  the  vicar.  A  rent-chaige,  in 
lieu  of  such  tithes  and  moduses,  had 
been  awarded  under  sect.  56.  A,  one 
of  the  above  laadownen^  held  ancient 
pasture  land  of  theDean  and  Chapter  of 
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Canterbury  by  lease,  which  forbade  him 
to  plough  the  land  without  their  licence 
in  writing,  for  which  he  had  never  ap- 
plied or  purposed  appljring :  but  lands 
of  the  Dean  and  Chapter  within  the 
same  district  had  been  ploughed  within 
living  memory.  Part  of  the  lands  in 
the  parish  was  woodland.  The  valuer^ 
in  apportioning  the  rent-charge,  under 
sects.  33.  44.,  upon  H,'s  pasture  lands, 
assessed  them  to  the  vicar's  rent-charge 
according  to  the  modus,  and  added  a 
small  portion  of  rent-charge  to  be  paid 
to  the  rector  as  part  of  the  gross  rent- 
charge  awarded  to  him,  where  it  seemed 
that  the  productive  quality  of  the  land 
admitted  of  its  being  arable,  and  that 
there  was  a  reasonable  probability  of 
its  being  tilled :  but  he  made  no  such 
additional  assessment  on  the  woodland, 
not  considering  that  a  reasonable  pro- 
bability existed  of  that  land  becoming 
arable.  The  objectors  disputed  both 
the  facts  and  the  principle  of  assess- 
ment. The  Commissioners,  having  in- 
spected the  evidence  given  as  above 
stated  for  and  against  the  objections, 
decided  that  they  would  confirm  the 
apportionment  if  they  were  not  for- 
bidden by  a  superior  court. 

On  a  motion  for  ^  prohibition. 
Held, 

That  a  prohibition  did  not  lie,  the 
Commissioners  having  acted  within 
their  statutory  jurisdiction,  and  ac- 
cording to  law.    And 

That  the  apportionment  was  right 
in  principle.     In  re  Apjdedore  Com^ 
tmUaikm,  159. 
3.  Probable  change  of  cultivation,  159. 

Ante,  2. 

Vn.  Rates  on. 

When  not  rateable  as  a  tenement,  453. 
Rate. 


TITLE. 
I*  To  property :  evidence. 

1.  By  acting,  1037.    Poor,  VL  5. 
9.  What  presumed  firom  possession* 
Epidenee,  XIX. 

II.  To  property :  security. 

Daty  of  attorney  in  invest^ting,  34S. 
Attomey^VIL  1. 


III.  Of  documents  and  legal  proceedings. 

1.  Of  cause  to  perpetuate  testimony, 
208.     Evidence,  aIII.  1. 

2.  Of  affidaviu  and  rules,  126.    Ride, 
VL 

3.  Of  patent,  1044.    Patent. 

IV.  Of  dignity. 

Of  foreign  prince,  508.    Addition . 


TOLERATION. 

Of  nonconformists  under  1  stat  1  W, 
&  M.  c.  18.,  64a     (^urch,  L  1. 


TOLLS. 
Tam{Hkey  169.    Turnpike,  L 

TOOLS. 

Spedal     damages    in    trover,    779. 
Damages,  II. 

TOWN  COUNaL. 
Page  926.    Statute,XLllL  9. 

TRADE. 

I.  Usage  of,  as  afiecting  contract,  311. 

Truck. 

II.  Implements. 

Special    damages    in    trover,     779. 
Damagei,  II. 

TRANSFER. 

Of  stock;    signature  of  acceptance, 
689.    Evidence,  VI. 

TRAVERSE. 

I.  Of  agreement,  does  not  put  perform- 
ance in  issue,  500.    BUk,  X.  2. 

IL  When  plaintiff  ma v  both  traverse  and 
new  assign,  187.  Pbadk^,  XXVIII.  2. 
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TRUCK. 


TREATIEa 

Claims    against    crown    under^    208. 
Etndence,  XIII.  1. 


TRESPASS. 

I.  When  it  Hes. 

1.  For  breaking  and  entering  a  several 
fishery,  1000,    Fiskery,  I,  1. 

8.  For  pulling  down  house  whilst  a 
family  is  therein,  757.  Nuisance,  I.  1 . 

II.  Qu.  cl.  fr.  who  may  muntain. 

Not  lessee  before  entry,  895.  Mort- 
gage, III.  2. 

III.  Against  whom  it  lies. 

Against  attorney  for  wrong  levy,  when, 
677.    Attorney,  IX.  1. 

IV.  Pleading. 

1.  Distinction  between  allegation  that 
defendant  assaulted,  and  that  he 
made    an    assault,   197.    Pleading, 

xxviir.  4. 

2.  What  is  a  count  in  trespass,  lOOO. 
Fithery^  I.  1. 

5.  Allegation  of  force,  757.  Nuisance, 
I.  I. 

4.  Plea  denying  plaintiff's  property, 
90.     Lien,  1. 

5.  Justification  in  resistance  of  force, 
197.     P/rarfiiig,  XXVIII.  4. 

6.  Plea  justifying  as  for  an  abatement 
of  nuisance,  757.     Nuisance,  I.  1. 

7.  Omission  to  justify  matter  of  ootb- 
vation,  197.    Pleading,  XXVI if.  4. 

8.  Replication,  bad  as  not  adding  to 
complaint  in  declaration,  757.  Nui- 
sance, I.  1. 

9.  New  assignment,  174,  187,  197. 
Pleading,  XXVIII. 


TRIAL. 

I.  Right  to  begin,  673.    Counsel. 

II.  Case  put  on  new  ground  on  shewing 
cause   against  new  trial,  576.    Evi- 
dence, XIX*  1. 


TRIAL  AT  BAR. 
Page  208.    Evidence,  XIIL  1. 

TROVER. 

I.  When  it  lies. 

By  assignee  of  bankrupt  for  bills  of 
exchange,  1.    Banktitpt,  III. 

II.  Damages. 
Special,  779. 


Damages,  II. 


in.  Pleading. 

1.  Joint  ownership  of  plaintifiT  and  de- 
fendant :  a  bad  plea. 

To  a  declaration  in  trover,  defend- 
ant pleaded  that,  before  and  at  the  time 
of  tne  committing,  &c.  he  and  plain- 
tiff were  jointly  and  together  the  own- 
ers and  proprietors  of  the  chattel. 

Held  bad,  on  special  demurrer,  be- 
cause, if  the  conversion  vras  denied, 
the  plea  amounted  to  Not  guilty,  and, 
if  it  was  confessed,  the  plea  could  be 
understood  only  as  coniessing  a  de- 
struction of  the  chattel,  which  was  not 
justified.     Higgins  v.  Thomas,  908. 

_L  2.  Not  Guilty :  what  plea  amounts  to, 
908.    Ante,  1. 

3.  In  confession  and  ax'oidance :  what 
is  confessed,  908.     Ante,  I. 

4.  New    assignment,    187.      Pleading, 
XXVIIL  2. 


TRUCK. 

What  contract  not  within  the  act. 

Plaintiff,  a  frame-work  knitter, 
worked  as  a  weaver  of  gloves  for  de- 
fendant, in  frames  provided  by  de- 
fendant, at  an  agreed  gross  price  per 
dozen  pairs.  Defendant  was  a  sub- 
contractor, furnishing  the  work,  by 
agreement,  to  a  master  manufacturer, 
who  found  machinery  and  materials. 
Defendant  settled  with  plaintiff  weekly 
for  the  work  done,  deducting  out  of 
the  gross  price  per  dozen  certain 
charges,  which  were  according  to  the 
known  custom  of  the  trade :  namely : 
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1.  A  frame  rent  per  week.  2.  A 
payment  per  week  for  use  of  defendant*! 
premises  to  work  in,  standing  room  for 
the  frame,  defendant's  trouble  and  loss 
of  time  in  procuring  materials  and 
conveying  them  to  plaintifi*,  defendant's 
responsibility  to  the  master  manu- 
facturer under  whom  he  contracted  for 
the  work,  superintendence  of  the  work, 
sorting  the  goods  when  made,  and  de- 
livering them  to  the  master  manu- 
facturer. 3,  Payments  to  a  boy  for 
winding  the  yam ;  and  wear  and  tear 
of  machinery.  4.  A  penny  per  shilling 
on  the  net  sum  earned  by  plaintiff 
above  1 4s,  per  week,  as  compensation 
to  defendant  for  a  percentage  paid  by 
him  to  the  master  manufacturer  on  the 
amount  of  eoods  manufactured  by  de- 
fendant for  nim  with  machinery  rented 
of  him  by  defendant.  There  was  no 
written  contract  between  plaintiff  and 
defendant. 

Held,  that  the  agreement  to  pay 
plaintiff's  wages  with  these  deductions 
was  not  a  contract  to  pay  part  of  such 
wages  otherwise  than  in  the  current 
coin,  within  sect.  1  of  the  Truck  Act, 
1  &  2  JT.  4.  c.  37. ;  nor  was  a  contract 
in  writing  under  sect.  23  necessary  to 
legalize  such  deductions. 

Held,  also,  that  there  was  not  in 
this  case  any  demise  of  a  "  tenement" 
within  sect.  23 ;  and,  qtuere,  whether 
there  was  a  demise  of  any  thing  at  a 
rent  thereon  reserved,  within  that 
clause.    Chaumer  v.  Cummmgs^  511. 


TRUSTEE. 

I.  Term  in,  setting  up  against  cestui  que 
trust,  429.    Annuity,  I. 

n.    Of  parish    property,    382.   Church' 
wardais,  I.  594.     Poor,  VI.  2. 

III.  Of  turnpike  road,  169.     Tftmpike, 


TURNPIKE. 

I.  Demise  of  tolls:  pleading. 

Forms  on  letting. 

In  an  action  for  rent  payable  under 
an  agreement  with  trustees  of  turn- 
pike   roads,  demising    tolls  and  toll 
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houses,  the  declaration  need  not  shew 
that  the  forms  required  by  stat.  3  0. 4. 
r.  126.  1.  SS,  were  observed  in  the 
letting. 

It  is  sufficient  if  the  count  states 
that,  at  a  meeting  of  the  trustees,  held 
at  &C.,  the  tolls  &c.  were  put  up  to  be 
let  by  auction  under  certain  conditions 
&c.,  at  which  meeting  A,B.  was  the 
last  and  highest  bidder,  and  thereupon, 
by  a  memorandum  of  agreement  &c., 
it  was  witnessed  &c.;  mutual  promises, 
and  entr}'  of  defendant. 

In  an  action  on  such  agreement,  if 
the  instrument  be  produced,  stating 
that  the  trustees  have  contracted  &c, 
with  the  lessee,  *'  witness  the  hands  of 
C  and  D.t  two  of  the  trustees"  &c., 
and  of  the  defendant,  and  the  sig- 
natures of  defendant  and  of  C  and  JD. 
be  proved,  such  instrument  is  evidence 
agamst  the  defendant  that  C.  and  JD. 
were  trustees,  and  will  support  a  ver- 
dict against  him  in  an  action  at  their 
suit  as  trustees,  though  there  be  no 
other  proof  that  they  were  so.  Wfl^ 
lington  V.  Browne^  169. 

II.  Demise  of  tolls :  evidence. 

That  demising  parties  were  trustees, 
169.     Ante,!. 

III.  Penalties,  convictions,  and  commit- 
ments. 

1.  For  taking  less  than  the  l^al  toll, 
13.     Conviction,  III.  I. 

2.  Protection  of  persons  acting  bon&  fide 
under  stat.  3  0, 4.  r.  126.,  13.  Coii- 
viction.  III.  I. 


UNION. 
Poor  law.    Poor, 


USAGE. 


Custom, 


USE  AND  OCCUPATION. 

I.  Rent  a  question  for  the  jury,  95. 
Landlord  and  Tenant,  III. 
4  G 
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USER. 


WHARF. 


II.  or  parish  property,  who  must  sue, 
382.  Churchwardens,  1.  3U4.  Poor, 
VI.  2. 


USER. 

More  extensive  than  privilege  granted, 
593.     Epidence,  XIX.  2. 


USES. 
To  bar  dower,  429.    Annuittf,  I. 

VARIANCE. 

la  describing  composition,  966.  Compost' 
iioH,l, 

VERDERERS. 
Page  93 1.    Amendment,  I. 

VERDICT. 

I.  Special,  1041.     Patent. 

II.  Judgment  non  obstante,  1044.     Pa- 
tent. 

VI  ET  ARMIS. 
Page  1000.     rtsliery,  I.  1. 

VOYAGE. 

I,  Insured,  781.     Insurance,  I.  1. 

II.  When  it  begins,  467.    Charter  party^ 

WAGES. 
Page  311.    Truck. 

WAIVER. 

Of  request   to  perform   contract,  353. 
Marriage,  I.  1.  571.   Contract,  XII.  2. 


WAR. 

Wiiat  state  of  hostilities  does  not  amount 
to,  781.     Insurance,  I.  1. 


WARRANT. 
Of  commitment. 

I.  For  not  finding  sureties,  1 020.   Justice. 
IV.  I. 

II.  What  it  need  not  fix,  lOiO.     Justice^ 
IV.  I. 


WARRANT  OF  ATTORNEY. 

I.  Executed  abroad. 

Rule  to  set  aside :  aulliority  for  appli- 
cation. 

IV.  executed,  at  Brussels^  in  June 
1843,  a  warrant  of  attorney  to  confess 
judgment :  and  judgment  was  entered 
on  it.  In  January  1846,  a  rule  ni>f 
was  obtained  to  set  the  warrant  and 
judgment  aside.  There  was  nothing 
to  shew  that  W.  authorised  the  appli- 
cation, except  that  the  affidavit  in  sup- 
port of  the  rule  was  made  by  a  party 
who  st}'led  himself  clerk  to  Z#.,  "  at- 
torney for  the  above-named  defend- 
ant." 

Held,  that  it  ought  to  have  appeared 
more  expressly  that  the  application 
was  made  on  behalf  of  W, :  and  the 
Court  discharged  the  rule,  but  with- 
out  costs.  Hume  v.  Lord  Wtllaley, 
521. 

II.  Setting  aside. 

What  the  affidavits  must  shew,  521. 
Ante,  I. 


WAY. 

ITighway.     TurtipHe. 

WHARF. 

Evidence  of  possession,  593.    Evidence, 
XIX.  2. 


WIDOW. 


WRITIXG. 
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WIDOW. 
Page  410.    Poor^  XVI. 

WIFE. 
Baron  and  Feme, 


WILL. 


L  What  instrument  may  operate  as  : 

Disposition  after  death  in  power  of 
attorney  attested  as  a  will. 

P.,  \\cix\2,  in  India,  in  1840,  exe- 
cuted the  following  instrument,  attested 
by  two  witnesses. 

"Know  all  men,"  &c.,  "that  I 
make,"  &c.  E.  my  "  lawful  attorney, 
for  me  in  my  name  and  to  my  use  to 
ask, .demand,"  &c.,  ''or  receive  the 
possession  of,  or  produce  of,  the  rent 
of  the  freehold  of,"  &c.  "And  I  do 
empower  her,  the  said  "  JK.,  "  to  hold 
and  retain  all  proceeds  of  the  said  pro* 
perty  for  her  own  use  until  I  may  re- 
turn to  England^  and  claim  |>osscHsion 
in  fierson;  or,  in  the  event  of  my 
death,  I  do  hereby,  in  my  name,  assign 
and  deliver  to  the  said  "  E.  "  the  sole 
claim  to  the  before  mentioned  pro- 
perty, to  be  held  by  her  during  her 
life,  and  disposed  of  by  her  as  she  may 
deem  proper  at  the  time  of  her  death : 
at  the  same  time  I  wish  it  to  be  under- 
stood that  I  claim  all  right  and  title  to 
the  said  property  on  my  arrival  in 
Great  Britain,  when  the  term  of  the 
said  "  E,\  "  occupancy  shall  be  con- 
sidered at  an  end.      "  In  witness,"  &c. 

The  instnunent  was  acted  on  as  a 
power  of  attorney  by  E,  Afterwards 
P.  died  in  India,  without  returning  to 
Great  Britain^  and  left  E,  survivinjr, 

Held,  that  the  instrument  operatetl, 
on  P.'s  death,  as  a  devise  to  E»  Doc 
dcm.  Cross  v.  Cross,  714. 

II.  Probate,  576.     Evidence,  XIX.  I. 


WITNESS. 

I.  Remuneration  of. 

By  guardians,  on  an  appeid  against  a 

farochial  assessment,    52G.     PooFf 
I.  1. 

II.  Expert;  foreign  lawyer^  SOS.     Evi^ 
dence,  XIII.  1. 

III.  Commission  to  examine. 

1.  Under  bill  to  perpetuate  testimony^ 
208.     Evidence,  XIII.  1. 

2.  Issued  ex  parte,  208.     Evidence^ 
XIIL  1. 

5.  Deponents  out  of  jurisdiction,  208. 
Evidence,  XI II.  1. 

4.  Opportunity  to  cros«  examine,  208. 
246.     Evidence,  XUL  1. 

IV.  Refreshing  memory. 

Invalid  document  may  be  looked  at. 
508.    Addition, 


Defamation, 


WORDS. 


WRIT. 


I.  Amendment  of  teste,  981.  Amend' 
ment,  I. 

II.  Relation  between  time  of  granting 
and  time  of  issuing,  981.  Amende 
mentf  I. 

III.  Recital  of. 

1.  In  declaration,  1000.    PUkery^  L  !• 

2.  In  issue,  1000.     Fishery ,  I.  1. 


WRITING. 

Necessity  of. 

From    what    words    implied,     1034. 
Landlord  and  Tenant^  IX. 
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